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RI'N 1545- AU28

Nucl ear Deconm ssi oni ng Funds; Revised Schedul es of Ruling
Anmount s

AGENCY: I nternal Revenue Service (IRS), Treasury.
ACTI ON: Fi nal regul ations.
SUMVARY: This docunent contains final regulations relating to
requests for revised schedul es of ruling anounts for nucl ear
deconm ssi oni ng reserve funds. The regul ations amend exi sting
regul ati ons to ease the burden on affected taxpayers by
permtting electing taxpayers with qualifying interests in
nucl ear power plants to adjust their ruling amounts under a
formula or nethod rather than by filing a request for a revised
schedul e of ruling anounts.
DATES: The final regulations are effective January 20, 1998.
FOR FURTHER | NFORMATI ON CONTACT: Peter Friedman, (202) 622-3110
(not a toll-free nunber).
SUPPLEMENTARY | NFORMATI ON:
Paper wor k Reducti on Act

The collection of information contained in these final

regul ati ons has been revi ewed and approved by the Ofice of
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Managenent and Budget in accordance with the Paperwork Reduction
Act (44 U.S. C. 3507) under the control nunber 1545-1511.
Responses to this collection of information are voluntary.

An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless the
collection of information displays a valid control nunber.

The estimated average annual burden per recordkeeper is 5
hour s.

Comments concerning the accuracy of this burden estimte and
suggestions for reducing this burden should be sent to the
I nternal Revenue Service, Attn: IRS Reports C earance Oficer
T: FP, Washi ngton, DC 20024, and to the O fice of Managenent and
Budget, Attn: Desk Oficer for the Departnment of the Treasury,
Ofice of Information and Regul atory Affairs, Washi ngton, DC
20503.

Books or records relating to a collection of information
must be retained as long as their contents nmay becone material in
the adm nistration of any internal revenue law. Cenerally, tax
returns and return information are confidential, as required by
26 U.S.C. 6103.

Backgr ound

Thi s docunent contains final regul ations under section 468A
of the Internal Revenue Code. Section 468A was added to the
I nternal Revenue Code by section 91(c) of the Tax Reform Act of
1984 (Public Law 98-369). Significant amendnents were nmade to

section 468A by section 1917 of the Energy Policy Act of 1992



(Public Law 102-486).

Section 468A(a) allows an el ecting taxpayer to deduct the
anount of paynents nmade by the taxpayer to a nucl ear
deconm ssioning reserve fund. Section 468A(b) limts the anount
of these paynents for any taxable year to the | esser of the
ruling anmount or the anount of deconm ssioning costs included in
t he taxpayer’s cost of service for ratemaki ng purposes for that
t axabl e year

Section 468A(d) provides that no deduction shall be all owed
unl ess the taxpayer requests, and receives, a schedule of ruling
anounts fromthe Secretary. A ruling amount is, with respect to
any taxabl e year, the anount determ ned by the Secretary as
necessary to (1) fund that portion of the nuclear deconmm ssioning
costs of the taxpayer with respect to the nucl ear power plant
whi ch bears the sane ratio to the total nuclear deconm ssioning
costs with respect to the nuclear power plant as the period for
whi ch the nucl ear deconm ssioning fund is in effect bears to the
estimated useful life of such nuclear power plant; and (2)
prevent any excessive funding of such costs or the funding of
such costs at a rate nore rapid than | evel funding, taking into
account such discount rates as the Secretary deens appropriate.
Section 468A(d)(3) provides that the Secretary shall, at |east
once during the useful life of the nuclear power plant (or nore
frequently, upon the request of the taxpayer), review and, if
necessary, revise the schedule of ruling anounts.

Section 1.468A-3 sets forth the rules relating to the
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determ nation of ruling anobunts. The regulations permt the use
of a fornmula or nmethod for determ ning a schedule of ruling
amounts (in lieu of a schedule of ruling anmounts specifying a
dol I ar anmpbunt for each taxable year), but only if the public
utility conm ssion establishing or approving the anmount of
decomm ssi oning costs to be included in cost of service for
rat emaki ng does not estimate the cost of decomm ssioning in
future doll ars.

The regul ations contain provisions for the review and
revi sion of schedules of ruling anbunts and set forth
ci rcunst ances under which a taxpayer nust request a revision to
Its schedule of ruling amounts. 1In general, a schedule of ruling
anounts nust be reviewed at 10 year intervals. |If the schedule
I's determ ned under a formula or nethod, however, the period
bet ween revi ews may not exceed 5 years.

The regul ations provide that a taxpayer may request an
el ective review of its schedule of ruling anbunts. A taxpayer
seeking to maxim ze its deductions under section 468A generally
needs to request an elective review of its schedule of ruling
anmounts each tine a public utility comm ssion changes previously
establi shed anounts of deconm ssioning costs. A notice of
proposed rul emaki ng (REG 209828-96) relating to these rules was
publ i shed in the Federal Register on Decenber 23, 1996 (61 F. R
67510). The notice proposes to amend 81.468A-3(a)(4) by
eliminating the restriction on the use of a formula or method for

determining a schedule of ruling amounts and to revise the



mandatory revi ew requirenents.

Witten comments were received in response to the notice of
proposed rul emaki ng, and a public hearing was held on May 13,
1997. After considering the witten cotiments and the statenments
made at the public hearing, the proposed rules are adopted as
nodi fied by this Treasury Deci sion.

Expl anati on of Provisions

The final regulations provide that a taxpayer may request
approval of a formula or nethod for determ ning a schedul e of
ruling amounts (rather than a schedul e specifying a dollar anount
for each taxable year) that is consistent with the principles and
provisions of the rules relating to the determ nation of ruling
anount s.

The final regul ations ease the filing burden on taxpayers by
permtting themto adjust their ruling anounts under a fornula or
met hod (rather than by filing a request for a revised schedul e of
ruling anmounts). Thus, a taxpayer nmay mexi m ze its deductions
under section 468A w thout requesting a revised schedul e of
ruling amounts each tine a public utility conm ssion changes the
anount of deconm ssioning costs included in the taxpayer’'s cost
of service if, under the taxpayer’s fornmula or nethod, the
comm ssion’s action results in a corresponding change in ruling
anounts. The commentators all agreed with the expanded
avai lability of ruling ambunts based on fornulas or nethods.

In addition, the final regulations nodify the nandatory

revi ew provi sions applicable to schedul es of ruling anounts
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determ ned under a formula or nethod. The proposed regul ati ons
elimnate the rule requiring review of those schedules after 5
years but nmake those schedul es subject to the general rule
requiring review at 10 year intervals. 1In addition, the proposed
regul ati ons require taxpayers to request a revised schedul e of
ruling amounts if, beginning with the second taxabl e year during
whi ch the nost recently issued fornmula or nethod is in effect,
the ruling amount for a taxable year (1) differs by nore than 25
percent fromthe ruling anmount for any precedi ng taxabl e year
during which such fornula or nmethod was in effect; or (2) differs
by nore than 10 percent fromthe ruling anmount for the
I mmedi ately precedi ng taxable year. The commentators generally
favored either a retention of the 5 year review period w thout
limts on differences in ruling anounts or an increase in the
percentage by which ruling anmounts are permtted to differ. 1In
response to these suggestions, the final regulations retain the 5
year review requirenent, increase the overall percentage by which
ruling amounts may differ, and elimnate the 10 percent
limtation on changes from one year to the next.

Sonme conment ators suggested that all elenents of a formula
shoul d be permtted to be variable. Nothing in the proposed
regul ati ons was neant to suggest otherwise. |In order to afford
different taxpayers maxinmumflexibility in using a fornmula, the
regul ati ons do not specify which elenents nust be fixed and which
must be variable. Instead, the fornula, itself, will determ ne

whet her an elenent is fixed or variable. A fixed elenent is one
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that is assuned to retain the same val ue regardl ess of action by
the applicable public utility comm ssion.

Sonme conment ators suggested that a taxpayer that recently
recei ved a schedule of ruling anounts should be permtted to vary
this schedule using a formula or nethod that has not been
approved by the Service. This suggestion is inconsistent with
the Service's obligation to issue and review schedul es of ruling
anmounts and i s not adopt ed.

Several comrentators requested that the existing user fee
for obtaining a schedule of ruling anounts under section 468A is
excessive and should be waived or reduced. Because this subject
Is not within the scope of this regulations project, it is not
addressed in the final regul ations.

Finally, sone comrentators suggested that the regul ations
shoul d address the situation where a taxpayer, based on a good
faith but erroneous cal cul ation of the percentage |imtations,
fails to conmply wth the mandatory review provisions. Partly in
response to this suggestion, the percentage |limtation has been
simplified.

Ef fective date

These regul ations are applicable for requests for schedul es
of ruling anmounts nmade on or after January 20, 1998.

Speci al Anal yses

It has been determined that this Treasury decision is not a
significant regulatory action as defined in EO 12866. Therefore,

a regul atory assessnent is not required. It has al so been
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determ ned that section 553(b) of the Adm nistrative Procedure
Act (5 U.S.C. chapter 5) does not apply to these regul ations.
It is hereby certified that the collection of information in the
regulation will not have a significant inpact on a substanti al
nunber of small entities. This certification is based on the
fact that taxpayers with qualifying interests in a nuclear power
pl ant are generally large entities. Thus, because the regulation
applies only to these taxpayers and does not inpose a collection
of information on small entities, the Regulatory Flexibility Act
(5 U S.C chapter 6) does not apply. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice of proposed rul emaki ng
precedi ng these regul ations was submtted to the Chief Counsel
for Advocacy of the Small Business Adm nistration for comment on
Its inpact on small business.
Drafting Information

The principal author of these regulations is Peter Friedman,
O fice of Assistant Chief Counsel (Passthroughs and Speci al
I ndustries). However, other personnel fromthe IRS and Treasury
Departnment participated in their devel opnent.
Li st of Subjects
26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.
26 CFR Part 602

Reporting and recordkeepi ng requirenents.
Adopti on of Anendnents to the Regul ations

Accordingly, 26 CFR parts 1 and 602 are anmended as foll ows:



PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues to

read in part as follows:
Aut hority: 26 U.S.C. 7805 * * =
Par. 2. Section 1.468A-2 is anended as foll ows:
1. The text of paragraph (f)(3) followng the heading is
desi gnated as paragraph (f)(3)(i).
2. Paragraph (f)(3)(ii) is added.
The addition reads as foll ows:

81.468A-2 Treatment of electing taxpayer.

* *k *x k%

(f) * * *
(3) *** (i) ***
(i) The requirement of this paragraph (f)(3) does not apply
if the taxpayer determines its schedule of ruling amounts under a
formula or method obtained under §1.468A-3(a)(4) and the cost of
service amount is a variable element of that formula or method.
Par. 3. Section 1.468A-3 is amended as follows:
1. Paragraph (a)(4) is revised.
2. Paragraph (e)(5) is added.
3. Paragraphs (i)(1)(ii)(A), (i)(1)(iii)(A)(3 _), and
()(1)(iii)(B) are revised.
4. Paragraph (i)(2)(iii)(C) is added.
The revisions and additions read as follows:

81.468A-3 Ruling amount.
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(a) * * *

(4) The Internal Revenue Service will approve, at the
request of the taxpayer, a formula or nethod for determning a
schedul e of ruling anobunts (rather than a schedul e specifying a
dol I ar anmpbunt for each taxable year) that is consistent with the
principles and provisions of this section. See paragraph
(1)(1)(ii) of this section for a special rule relating to the
mandatory review of ruling amounts that are determ ned pursuant
to a fornula or nethod.

(e) * * *

(5) A fornula or nethod obtained under paragraph (a)(4) of
this section may provide for changes in an estinmted date
described in paragraph (e)(1) or (2) of this section to reflect
changes in the ratemaki ng assunptions used to determne rates
(whether interimor final) that are established or approved by
the applicable public utility comm ssion after the filing of the

request for approval of a fornula or nethod.

(i) * * =

(1) * * =

(11)(A) Any taxpayer that has obtained a fornmula or nethod
for determning a schedule of ruling anmounts for any taxable year
under paragraph (a)(4) of this section nust file a request for a
revi sed schedule on or before the earlier of the deenmed paynent

deadline for the fifth taxable year that begins after its taxable
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year in which the nost recent fornula or nmethod was approved or
t he deened paynent deadline for the first taxable year that
begins after a taxable year in which there is a substanti al
variation in the ruling anmount determ ned under the nost recent
formula or method. There is a substantial variation in the
rul i ng amount determ ned under the formula or nethod in effect
for a taxable year if the ruling anmount for the year and the
ruling amount for any earlier year since the nost recent fornula
or nmethod was approved differ by nore than 50 percent of the
smal | er anount.
* ok ok x %

(iii) *» * =

(A) * * *

(3) Reduces the anount of deconm ssioning costs to be
I ncluded in cost of service for any taxable year;

(B) The taxpayer’'s nost recent request for a schedul e of
ruling amounts did not provide notice to the Internal Revenue
Service of such action by the public utility conmm ssion; and

(© In the case of a taxpayer that determnes its schedul e
of ruling anounts under a fornula or nethod obtained under
par agraph (a)(4) of this section, the itemincreased, adjusted,
or reduced is a fixed (rather than a variable) elenent of that
formul a or method.

* ok ok x %
Par. 4. Section 1.468A-8 is anended by addi ng paragraph

(b)(12) to read as foll ows:
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8§1.468A-8 Effective date and transitional rules.

* *k *x k%

(b) * % %
(12) Use of formula or method . Section 1.468A-2(f)(3)(ii)

and 81.468A-3(a)(4) (to the extent it permits a formula or method
when the applicable public utility commission estimates the cost
of decommissioning in future dollars), (e)(5), (i)(1)(ii)(A) (to
the extent it requires the taxpayer to file a request for a
revised schedule because of a substantial variation in ruling
amounts), and (i)(1)(iii)(C) apply only to requests for a formula
or method submitted on or after January 20, 1998, and to formulas
and methods obtained in response to those requests.
PART 602--OMB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTION ACT
Par. 5. The authority citation for part 602 continues to
read as follows:
Authority: 26 U.S.C. 7805.
Par. 6. In 8602.101(c), the entry for 1.468A-3 in the table
IS revised to read as follows:

8602.101 OMB Control numbers

* *k *k k%

(C)***
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CFR part or section where Current OVB
identified or described control No.
* * * * *
1. 468A- 3. . . ., 1545- 1269
1545- 1378
1545- 1511

* * % * *

/s/ M chael P. Dol an

Deputy Conm ssioner of Internal Revenue

Appr oved:
/' s/ Donald C. Lubick

Acting Assistant Secretary of the Treasury (Tax Policy)



