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G vil Cause of Action for Certain Unauthorized Collection Actions
AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON:  Notice of proposed rul emaking.

SUMVARY: Thi s docunent contains proposed regulations relating to
civil causes of action for damages caused by unlawful collection
actions of officers and enpl oyees of the Internal Revenue Service
(IRS). The proposed regul ations reflect amendnents nade by the
Taxpayer Bill of Rights 2. The proposed regul ations affect al
taxpayers who file civil actions for damages caused by unl awf ul
collection actions of officers or enpl oyees of the IRS

DATES: Witten coments and requests for a public hearing nust
be received by March 31, 1998.

ADDRESSES: Send subm ssions to: CC DOM CORP: R ( Reg-251502-96),
room 5226, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions may be hand delivered
between the hours of 8 aam and 5 p.m to: CC DOM CORP: R ( Reg-
251502-96), Courier’s Desk, Internal Revenue Service, 1111
Constitution Avenue NW, Washington DC. Alternatively, taxpayers
may submit comments electronically via the Internet by selecting
the "Tax Regs" option on the IRS Hone Page, or by submtting



comments directly to the IRS Internet site at

http://ww. irs.ustreas. gov/prod/tax_regs/coments. htnl.

FOR FURTHER | NFORMATI ON CONTACT: Kevin B. Connelly, (202) 622-
3640 (not a toll-free nunber).

SUPPLEMENTARY | NFORMATI ON:

Backgr ound

Thi s docunent contains proposed anendnents to the Procedure
and Adm ni stration Regulations (26 CFR part 301) relating to
civil actions for damages caused by unlawful collection actions
of officers or enployees of the IRS. The Taxpayer Bill of R ghts
2 (TBOR2), Public Law 104-168, 110 Stat. 1465 (1996), anended
section 7433 of the Internal Revenue Code of 1986 (Code) by
rai sing the cap on the anbunt a taxpayer may be awarded for
damages caused by unl awful collection actions from $100, 000 to
$1, 000, 000. Under prior law, a suit for damages could not be
brought unl ess the taxpayer first exhausted adm nistrative
renmedi es available within the IRS. TBOR2 elimnated this
jurisdictional prerequisite but authorized federal district
courts to reduce danmage awards if the taxpayer fails to exhaust
adm nistrative renedies. The proposed regul ations refl ect these
changes.

Expl anati on of Provision

Section 801 of TBOR2 anmended section 7433(a) of the Code by
i ncreasing from $100, 000 to $1, 000,000 the cap on the anmount of
damages that a taxpayer may recover in Federal district court
fromthe United States for damages caused by any unauthori zed
collection actions of an officer or enployee of the IRS occurring
after July 30, 1996. Section 802 of TBOR2 anmended section
7433(d) (1) of the Code by providing that a taxpayer’'s failure to
exhaust adm nistrative renedies available within the I RS shall
only be a factor that the court may consider in determning
whet her to reduce the amobunt of an award. |In actions filed prior
to the enactnent of TBOR2, the failure to exhaust adm nistrative
remedi es was a jurisdictional bar to an action. The proposed
regul ati ons reflect the changes nmade by TBOR 2.

The regul ations that are bei ng anended by these proposed
regul ations currently provide that adm nistrative renmedi es shall
be consi dered exhausted on the earlier of: (1) the date the
decision is rendered by the IRS on an adm ni strative claimfor
damages filed in accordance with the manner and formset forth in
the regulations; or (2) the date six nonths after the date an
adm nistrative claimis filed in accordance with the manner and
form set forth in the regulations. 26 CFR §8301.7433-1(d). An
exception to this rule is provided with respect to civil actions
filed in federal district court prior to July 31, 1996. Under
this exception, if an administrative claim is filed during the
last six months of the period of limitations for filing a civil
action for damages under section 7433 of the Code, administrative
remedies shall be considered exhausted on the date the
administrative claim is filed. The exception was included in the
current regulations because, prior to the enactment of TBORZ2,
the failure to exhaust administrative remedies was a
jurisdictional bar to an action. Without the exception, if a
taxpayer filed an administrative claim during the last six months



of the period of limtations and the IRS did not consider the
claimbefore the limtations period expired, the taxpayer
automatically woul d have been barred fromfiling suit. These
provisions still apply to actions that were filed on or before
July 30, 1996, the enactnent date of TBOR2.

Wth respect to actions filed after July 30, 1996, the
proposed regul ati ons do not contain the exception for
adm nistrative clains filed during the last six nonths of the
period of limtation because the failure to exhaust
adm nistrative renedies is no longer a bar to an action. Since
t he enactnment of TBOR2, the failure to exhaust adm nistrative
remedies is just one factor the court may consider in determning
whet her to reduce an award of damages. Pursuant to the notice of
proposed rul emaking, if a taxpayer waits until the |ast six
nonths of the period of Iimtations to file an adm nistrative
claim the I RS does not reach a determ nation before the
limtations period expires, and the taxpayer files a tinely
action under section 7433, the court may consider the facts and
circunstances of the case and decide what effect the late filing
of the claimshould have on the anount of danmages awar ded.

The proposed manner and formfor filing an adm nistrative
claimfor danages remain the sanme as those set forth in the
current regulations at 26 CFR 301.7433-1(e)(1) and (2). The
claimnust be sent in witing to the district director (marked
for the attention of the Chief, Special Procedures Function) of
the district in which the taxpayer resides. The clai mnust
i nclude: (1) the name, current address, current home and work
t el ephone nunbers and any convenient tinmes to be contacted, and
t axpayer identification nunber of the taxpayer making the claim
(2) the grounds, in reasonable detail, for the claim(include
copi es of any avail abl e substanti ati ng docunentation or
correspondence with the Internal Revenue Service); (3) a
description of the injuries incurred by the taxpayer filing the
claim (include copies of any avail abl e substanti ating
docunent ati on or evidence); (4) the dollar anmount of the claim
I ncl udi ng any damages that have not yet been incurred but which
are reasonably foreseeable (include copies of any avail able
substanti ati ng docunentation or evidence); and (5) the signature
of the taxpayer or duly authorized representative.

The notice of proposed rul emaki ng does not have a new
effective date paragraph because anended paragraphs (a), (d), and
(e) set forth the effective dates of the new statutory provisions
as well as the statutory provisions they are replacing.

Speci al Anal yses

It has been determi ned that this notice of proposed
rul emaking is not a significant regulatory action as defined in
EO 12866. Therefore, a regulatory assessnent is not required.

It al so has been determ ned that section 553(b) of the

Adm ni strative Procedure Act (5 U. S.C chapter 5) does not apply
to these regul ati ons, and because the regul ati on does not i npose
a collection of information on small entities, the Regul atory
Flexibility Act (5 U . S.C. chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue Code, this notice of
proposed rul emaking will be submtted to the Chief Counsel for



Advocacy of the Small Business Adm nistration for coment on its
I npact on small busi ness.
Comments and Requests for a Public Hearing

Bef ore these proposed regul ati ons are adopted as fi nal
regul ati ons, consideration will be given to any witten coments
that are submtted tinely (a signed original and eight (8)
copies) tothe IRS. Al comments will be available for public
I nspection and copying. A public hearing nmay be scheduled if
requested in witing by a person that tinely submts witten

comments. |If a public hearing is schedul ed, notice of the date,
time, and place for the hearing will be published in the Federal
Regi ster.

Drafting Information
The principal author of these regulations is Kevin B.
Connel ly, O fice of Assistant Chief Counsel (General Litigation)
CC. EL: A, IRS. However, other personnel fromthe I RS and
Treasury Departnent participated in their devel opnent.
Li st of Subjects in 26 CFR Part 301
Enpl oynent taxes, Estate taxes, Excise taxes, Gft taxes,
I ncome taxes, Penalties, Reporting and recordi ngkeeping
requirenents.
Proposed Anendnents to the Regul ations
Accordingly, 26 CFR part 301 is proposed to be anended as
fol |l ows:
PART 301- - PROCEDURE AND ADM NI STRATI ON
Paragraph 1. The authority citation for part 301 conti nues
toread in part as follows:
Authority: 26 U S.C. 7805 * * *
Par. 2. In 8301.7433-1, paragraphs (a), (d), (e), and (f)
are revised to read as follows:
8301.7433 Civil cause of action for certain unauthorized
collection actions.
(a) In general. If, in connection with the collection of a
federal tax with respect to a taxpayer, an officer or an employee
of the Internal Revenue Service recklessly or intentionally
disregards any provision of the Internal Revenue Code or any
regulation promulgated under the Internal Revenue Code, such
taxpayer may bring a civil action for damages against the United
States in federal district court. The taxpayer has a duty to
mitigate damages. The total amount of damages recoverable is the
lesser of $1,000,000 ($100,000 if the act giving rise to damages
occurred before July 31, 1996) or the sum of--
(1) The actual, direct economic damages sustained as a
proximate result of the reckless or intentional actions of the
officer or employee; and
(2) Costs of the action.
* k% k k%
(d) Exhaustion of administrative remedies in suits brought
prior to July 31, 1996--(1) General. With respect to civil
actions filed in federal district court prior to July 31, 1996,
no action may be maintained before the exhaustion of
administrative remedies. Administrative remedies are exhausted
on the earlier of the following dates--
(i) The date the decision is rendered on an administrative



claimfiled in accordance with paragraph (f) of this section; or

(i1) The date six nonths after the date an adm ni strative
claimis filed in accordance with paragraph (f) of this section.

(2) Exception. |If an admnistrative claimis filed in
accordance wth paragraph (f) of this section during the |last six
nont hs of the period of Iimtations described in paragraph (g) of
this section, the taxpayer may file an action in federal district
court any tine after the admnistrative claimis filed and before
the expiration of the period of limtations.

(3) No action in federal district court for any sumin
excess of the dollar anmount sought in the admnistrative claim
Wth respect to civil actions filed in federal district court
prior to July 31, 1996, no action may be instituted for any sum
I n excess of the anobunt (already incurred and estinmated) of the
adm nistrative claimfiled under paragraph (f) of this section,
except where the increased anmount is based upon newy discovered
evi dence not reasonably discoverable at the tinme the
adm nistrative claimwas filed, or upon allegation and proof of
Intervening facts relating to the anount of the claim

(e) Exhaustion of adm nistrative remedies in suits brought
after July 30, 1996--(1) General. Wth respect to civil actions
filed in federal district court after July 30, 1996, the anpunt
of damages awar ded under paragraph (a) of this section may be
reduced if the court determ nes that the taxpayer has not
exhausted the adm nistrative renedies available within the
I nternal Revenue Service.

(2) Adm nistrative renedi es exhausted. Adm ni strative
remedi es shall be considered exhausted on the earlier of--

(i) The date the decision is rendered on a claimfiled in
accordance wth paragraph (f) of this section; or

(i1) The date six nonths after the date an adm ni strative
claimis filed in accordance with paragraph (f) of this section.

(f) Procedures for an admnistrative claim-(1)Manner. An
adm nistrative claimfor damages shall be sent in witing to the
district director (marked for the attention of the Chief, Speci al
Procedures Function) of the district in which the taxpayer
resi des.

(2) Form The administrative claimshall include--

(1) The name, current address, current hone and work
t el ephone nunbers and any convenient tinmes to be contacted, and
t axpayer identification nunber of the taxpayer making the claim

(i1) The grounds, in reasonable detail, for the claim
(i nclude copies of any avail abl e substanti ati ng docunentati on or
correspondence with the Internal Revenue Service);

(iii) A description of the injuries incurred by the taxpayer
filing the claim(include copies of any avail abl e substantiating
docunent ati on or evi dence);

(iv) The dollar anmount of the claim including any danages
t hat have not yet been incurred but which are reasonably
foreseeabl e (include copies of any avail abl e substantiating
docunent ati on or evidence); and

(v) The signature of the taxpayer or the taxpayer’s duly
aut hori zed representative as defined in paragraph (f)(3) of this
section.



(3) Duly authorized representative. For purposes of
par agraph (f)(2)(v) of this section, a duly authorized
representative is any attorney, certified public accountant,
enrol l ed actuary, or any other person permtted to represent the
t axpayer before the Internal Revenue Service who is not disbarred
or suspended from practice before the Internal Revenue Service
and who has a witten power of attorney executed by the taxpayer.

* * % * *

M chael P. Dol an
Deputy Conm ssioner of Internal Revenue



