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Relief From Joint and Several Liability

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON:  Notice of proposed rul emaking.

SUMVARY: Thi s docunent contains proposed regulations relating to
relief fromjoint and several liability under section 6015 of the
I nternal Revenue Code. The regulations reflect changes in the

| aw made by the I RS Restructuring and Reform Act of 1998. The
regul ati ons provi de guidance to married individuals filing joint
returns who may seek relief fromjoint and several liability.
Thi s docunent al so provides notice of a public hearing on these
proposed regul ati ons.

DATES: Witten or electronically generated comments and requests
to speak (with outlines of oral comments) at the public hearing
schedul ed for May 30, 2001, nust be received by April 27, 2000.
ADDRESSES: Send subm ssions to: CC M&SP: RU ( REG 106446-98), room
5228, Internal Revenue Service, POB 7604, Ben Franklin Station,
Washi ngt on, DC 20044. Subm ssions may be hand delivered Monday

t hrough Friday between the hours of 8 aam and 5 p.m to:

CC: M&SP: RU ( REG 106446-98), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue, NW, Washi ngton, DC.

Al ternatively, taxpayers may submt comments electronically via



-2-

the Internet by selecting the “Tax Regs” option on the I RS Hone
Page, or by submtting coments directly to the IRS Internet site
at http://ww.irs.gov/tax_regs/regslist.htm.
FOR FURTHER | NFORMATI ON CONTACT: Concerni ng the proposed
regul ati ons, Bridget E. Finkenaur, 202-622-4940; concerning
subm ssions of comments, the hearing and/or to be placed on the
bui | ding access list to attend the hearing, Guy Traynor, 202-622-
7190 (not toll-free nunbers).
SUPPLEMENTARY | NFORMATI ON:
Paper wor k Reducti on Act

The collection of information contained in this notice of
proposed rul emaki ng has been submtted to the Ofice of
Managenent and Budget for review in accordance with the Paperwork
Reduction Act of 1995 (44 U S.C. 3507). Comments on the
collection of information should be sent to the O fice of
Managenent and Budget, Attn: Desk O ficer for the Departnent of
the Treasury, Ofice of Information and Regul atory Affairs,
Washi ngt on, DC 20503, with copies to the Internal Revenue
Service, Attn: IRS Reports Cl earance Oficer, WCAR M: FP: S: O
Washi ngton, DC 20224. Comments on the collection of information
shoul d be received by March 19, 2001. Conments are specifically
request ed concer ni ng:

Whet her the proposed collection of information is necessary
for the proper performance of the functions of the Internal
Revenue Service, including whether the information will have

practical utility,;
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The accuracy of the estimted burden associated with the
proposed col l ection of information (see bel ow);

How the quality, utility, and clarity of the information to
be coll ected may be enhanced,

How t he burden of conplying with the proposed collection of
I nformati on may be mni m zed, including through the application
of automated collection techniques or other forns of information
t echnol ogy; and

Estimates of capital or start-up costs and costs of
operation, mai ntenance, and purchase of services to provide
I nformati on.

The collection of information in this proposed regulation is
in 81.6015-5. Individuals may request relief fromjoint and
several liability by tinely filing Form 8857, “Request for
I nnocent Spouse Relief (And Separation of Liability and Equitable
Relief),” or a witten statenment that contains the information
required on Form 8857, that is signed under penalties of perjury.
This collection of information is required in order for an
i ndividual to request relief fromjoint and several liability.
This information will be used to carry out the internal revenue
|l aws. The likely respondents are individuals.

The reporting burden contained in 81.6015-5 is reflected in
the burden of Form 8857. The estinmated burden is: |earning about
the law or the form 17 mn.; preparing the form 17 mn.; and
copyi ng, assenbling, and sending the formto the IRS, 20 m n.

The reporting burden contained in 81.6015-5 for the statenent
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signed under penalties of perjury is estimted as: |earning about
the law, 20 mn.; preparing the statenent signed under penalties
of perjury, 30 mn.; and copying, assenbling, and sending the
statenent to the IRS, 20 mn.

An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless it
di splays a valid control nunber assigned by the O fice of
Managenent and Budget .

Books or records relating to a collection of information
must be retained as long as their contents nmay becone material in
the adm nistration of any internal revenue law. Cenerally, tax
returns and tax return information are confidential, as required
by 26 U.S.C. 6103.

Backgr ound

Section 6013(d)(3) provides that spouses who file a joint
Federal incone tax return are jointly and severally liable for
liabilities with respect to tax arising fromthat return. The
termtax includes additions to tax, penalties, and interest. See
sections 6665(a)(2) and 6601(e)(1). Joint and several liability
allows the IRS to collect the entire liability fromeither spouse
signing the joint return, wthout regard to whomthe itens of
I ncome, deduction, credit, or basis that gave rise to the
liability are attributable. Before the enactnment of the Internal
Revenue Service Restructuring and Reform Act of 1998, Public Law

105-206 (112 Stat. 685) (1998) (RRA), section 6013(e) provided
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the only relief fromjoint and several liability, and it only
applied in very Iimted circunstances.

Section 3201 of the RRA repeal ed section 6013(e) and
replaced it with section 6015. Section 6015 applies to
liabilities that arise after July 22, 1998, and liabilities that
arose prior to July 22, 1998, which renai ned unpaid as of that
date. The provisions of section 6015 expand the relief avail able
to spouses or forner spouses who wish to be relieved fromall or
a portion of the joint and several liability arising froma joint
I ndi vi dual Federal incone tax return. Section 6015 nmakes the
requirenments for relief fromjoint and several liability,
formerly in section 6013(e), less restrictive (section 6015(b)),
and adds two other relief provisions. One provision, section
6015(c), permts the allocation of a deficiency between certain
estranged spouses or fornmer spouses in proportion to their
respective erroneous itens or in accordance with other allocation
rules. The other provision, section 6015(f), gives the Secretary
equitable discretion to grant relief fromjoint and several
liability. The three relief provisions have different
eligibility requirenents and provide different types of relief.

Thi s docunent contains proposed anendnents to the Inconme Tax
Regul ations (26 CFR part 1) that are necessary to carry out the
provi sions of section 6015. The proposed regul ati ons provide
detail ed gui dance on the three types of relief fromjoint and

several liability under section 6015.



Expl anati on of Provisions
In General
To qualify for relief fromjoint and several liability, a

requesting spouse (as defined in the regulations) nmust elect the

application of section 6015(b) or 6015(c), or request equitable
relief under section 6015(f), within 2 years of the first
collection activity after July 22, 1998, with respect to the
requesting spouse. Relief under section 6015 is only avail able
for incone taxes required under Subtitle A (including self-

enpl oynent taxes). Relief is not available for other taxes
reported on a taxpayer’s incone tax return (e.g., donestic
servi ces enploynent taxes under section 3510).

The proposed regul ati ons define several terns, some of which
are unique to specific provisions, and others of which are
general ly applicable to section 6015. One generally applicable
termis an item An itemis generally defined as that which is
required to be separately reported on an individual incone tax
return. However, anmounts received frominvestnents that are
required to be separately reported on an individual incone tax
return and that are fromthe sane source are aggregated and
treated as one item For exanple, assune an individual receives
$700 in dividends and $1,000 in interest from X Co. Al though
di vidends and interest are required to be separately reported on

the individual’s incone tax return, they are considered one item



-7-
for purposes of section 6015 because the dividends and interest
are both fromX Co. Itens include, but are not limted to, gross
I ncone, deductions, credits, and basis. An erroneous itemis
defined as any itemresulting in an understatenent or deficiency
in tax to the extent such itemis omtted from or inproperly
reported (including inproperly characterized) on, an individual

i ncone tax return.

| nnocent Spouse Relief Under Section 6015(b)

In enacting section 6015, Congress focused, in part, on the
limtations of section 6013(e). H R Conf. Rep. No. 599, 105'"
Cong., 2d Sess. 249 (1998). Thus, certain limtations under
section 6013(e) have been elimnated in section 6015. For
exanpl e, section 6013(e) required that there be a substanti al
understatenent attributable to a grossly erroneous item whereas
section 6015(b) only requires that there be an understatenent of
an erroneous item Another difference is that, unlike section
6013(e), section 6015(b) expressly provides for partial relief if
a requesting spouse did not know, and had no reason to know, of
only a portion of the understatenent. One procedural difference
I's that a requesting spouse nmust now el ect the application of
section 6015(b).

O herwi se, section 6015(b) provides the sane type of relief
as was avail abl e under section 6013(e). |In addition, as with

section 6013(e), if a requesting spouse qualifies for relief
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under section 6015(b), refunds are available for anmounts that the
requesting spouse paid toward the liability for which relief was
granted. Much of the |anguage in section 6015(b) is identical to
that of section 6013(e). Accordingly, the case law interpreting
thi s | anguage under section 6013(e) wll be applied in
interpreting the sanme | anguage under section 6015(Db).

The proposed regul ati ons defi ne understatenent by reference

to section 6662(d)(2)(A). Consistent wth the interpretation of
section 6013(e), the proposed regulations also clarify that

“knowl edge or reason to know' of an understatenent exists only
when either the requesting spouse actually knew of the erroneous
itemgiving rise to the understatenent, or a reasonable person in
simlar circunstances woul d have known of the item

Al l ocation of Deficiency Under Section 6015(c)

Section 6015(c) is one of the new relief provisions added by
section 3201 of the RRA. Section 6015(c) basically provides
relief for an estranged or fornmer spouse by allow ng the
requesting spouse to elect to limt the requesting spouse’s
liability for a deficiency to the portion of the deficiency
all ocated to the requesting spouse. As with section 6015(b), the
relief under section 6015(c) nust be elected. Unlike section
6015(b), refunds are not avail abl e under section 6015(c).

O the three relief provisions in section 6015, section
6015(c) cones closest to being a nechanical test. Unlike the

other two relief provisions, section 6015(c) does not require a
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determnation that it would be inequitable to hold the requesting
spouse liable in order for the requesting spouse to obtain
relief. Several objective tests apply to determ ne whether a
requesting spouse qualifies for relief. Anong the requirenents
for relief under section 6015(c) is the requirenment that the
requesti ng spouse be divorced, w dowed, or legally separated, or
not have been a nenber of the sane househol d as the nonrequesting
spouse at any tinme during the 12-nonth period ending on the date
an election for relief is filed. The proposed regul ations
provide rules for determ ning whether spouses are nenbers of the
sanme househol d in particular situations.

Rel i ef under section 6015(c) is not available for the
portion of a deficiency attributable to an erroneous itemof the
nonrequesting spouse if the Secretary denonstrates that the
requesting spouse had actual know edge of that itemat the tine
the requesting spouse signed the joint return. |If the requesting
spouse had actual know edge of only a portion of the erroneous
item partial relief may be available for the anmount of the
deficiency attributable to the portion of the itemof which the
requesting spouse did not have actual know edge. Reason to know
of an erroneous itemor a portion thereof is not sufficient to
di squalify a requesting spouse fromrelief under section 6015(c).
Hence, it may be easier to qualify for relief under this
provi sion than under section 6015(b).

Know edge of an item neans know edge of the receipt or
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expenditure. |t does not nean know edge of the proper tax
treatment of the itemor how (or whether) it was actually
reported on the return. This know edge standard is consi stent
with the know edge standard adopted by the United States Tax

Court and other courts. See Cheshire v. Conmi ssioner, 115 T.C.

No. 15 (August 30, 2000) (know edge requirenment under section
6015(c) does not require requesting spouse to possess know edge
of the tax consequences arising fromthe erroneous itemor that
the itemreported on the return is incorrect; rather the statute
requires only a show ng that the requesting spouse actually knew

of the erroneous iten); Wksell v. Conm ssioner, 215 F. 3d 1335

(9" Cir. 2000) (know edge inquiry in section 6015(c) focuses on
whet her the taxpayer had know edge of the erroneous item not the
tax consequences of that iten). Al so, under the proposed
regul ati ons, a requesting spouse could have actual know edge of
an erroneous itemw thout necessarily knowing its source. Thus,
if Wknew that H received $1,000 of interest income, Wwould have
actual know edge of that itemeven if Wthought that the interest
was tax-exenpt, or even if Wdid not know fromwhomthe interest
was received. Simlarly, Wwould have actual know edge of the
Itemeven if Whad thought (incorrectly) that H had included the
I nterest incone on the return. A requesting spouse’s failure to
review a conpleted joint return will not negate a denonstration
by the Secretary that the requesting spouse had actual know edge

of an item
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To denonstrate that a requesting spouse had actual know edge
of an erroneous item the Secretary may rely upon all of the
facts and circunstances. One relevant factor is whether the
requesting spouse nmade an effort to be shielded fromliability by
deli berately avoiding | earning about an item Another rel evant
factor is whether the requesting spouse had an ownership interest
In the property that gave rise to the item The proposed
regul ati ons provide that joint ownership is a factor supporting a
finding that the requesting spouse had actual know edge of an
erroneous item

The proposed regul ati ons al so provide that the portion of
the deficiency for which the requesting spouse remains liable is
I ncreased (up to the entire anount of the deficiency) by the
val ue of any disqualified assets transferred to the requesting
spouse by the nonrequesting spouse. Disqualified assets are
defined as those assets transferred for the principal purpose of
avoi dance of tax or paynent of tax. Any assets transferred
during the period beginning 12 nonths before the nmailing date of
the first letter of proposed deficiency and continuing to the
present are presunmed to be disqualified assets. However, the
requesti ng spouse can rebut the presunption by show ng that the
princi pal purpose of the transfer was not the avoi dance of tax or
paynment of tax. |In addition, the presunption does not apply to
transfers of assets pursuant to a divorce or separate naintenance

or child support agreenent. The IRS and Treasury Departnent are
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particularly interested in receiving coments on whether there
should be a de mnims exception to the presunption, and if so,
the appropriate anount for such an exception.

If a requesting spouse qualifies to elect the application of
section 6015(c), section 6015(d) generally provides that
erroneous itens are allocated between the spouses as if they had
filed separate returns. 1In addition, section 6015(g) directs the
Secretary to establish alternative nethods of allocating
erroneous itens, other than the nethod in section 6015(d). Under
t he proposed regul ati ons, erroneous incone itens are generally
all ocated to the spouse who earned the incone or who owned the
I nvest ment or business producing the inconme. If both spouses had
an ownership interest in an investnent or business, an erroneous
income itemfromthat investnent or business is allocated between
themin proportion to their respective ownership interests.
Erroneous business or investnent deductions are generally
all ocated to the spouse who owned the business or investnent. |If
bot h spouses had an ownership in the business or investnent, an
erroneous deduction related to that business or investnment is
al |l ocated between themin proportion to their respective
ownership interests. Personal deductions are generally allocated
50% to each spouse, unless the evidence shows that a different
all ocation is appropriate.

Section 6015(d) also provides rules for allocating a

deficiency. Under the proposed regulations, a portion of the
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deficiency is allocated under the “proportionate allocation
method,” that is, in proportion to each spouse’s share of
erroneous itens. The proposed regul ati ons provide additional
rul es regarding the allocation of other portions of the
deficiency. First, any portion of the deficiency attributable to
certain disallowed credits and taxes (other than inconme tax and
alternative mnimumtax) is allocated entirely to one spouse or
the other. Second, any portion of the deficiency attributable to
the liability of the child of the requesting or nonrequesting
spouse is allocated under special rules. Third, any portion of
the deficiency attributable to the alternative m ninumtax under
section 55 is allocated between the spouses in proportion to
their individual shares of the total alternative m nimumtaxable
I ncome as defined under section 55(b)(2). Fourth, any portion of
the deficiency attributable to accuracy-rel ated penalti es under
section 6662 and fraud penalties under section 6663 is allocated
to the spouse to whomthe itemgiving rise to the penalty is
al | ocabl e.

The proposed regul ati ons provi de one alternative allocation
met hod, which nust be used in place of the general allocation
met hod when there are erroneous itens taxed at different rates.
This method ensures that the allocation of the liability is not
skewed, for exanple, when the deficiency itens consist of
ordinary incone itens and capital gains.

Equi tabl e Relief Under Section 6015(f)
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Section 6015(f) is the other new relief provision that was
added by section 3201 of the RRA. Section 6015(f) authorizes the
Secretary to grant equitable relief fromjoint and several
liability to requesting spouses who do not qualify for relief
under section 6015(b) or 6015(c). The proposed regul ations
provide that the Secretary has the discretion to grant equitable
relief and that the discretion my be exercised if it would be
I nequitable to hold the requesting spouse jointly and severally
liable. Equitable relief is only available to requesting spouses
who fail to qualify for relief under sections 6015(b) and
6015(c). However, section 6015(f) may not be used to circunment
the “no refund” rule of section 6015(c). Therefore, equitable
relief under section 6015(f) is not available to refund
liabilities already paid, for which the requesting spouse woul d
otherwise qualify for relief under section 6015(c).

Section 6015(f) directs the Secretary to prescribe
procedures regardi ng when equitable relief nmay be granted. These
proposed regul ati ons provide general information on section
6015(f) and refer individuals seeking nore detail ed guidance to
the rel evant revenue rulings, revenue procedures, or other
publ i shed gui dance issued on this topic. The detail ed gui dance
on section 6015(f) is currently provided in Revenue Procedure
2000- 15 (2000-5 |.R B. 447).

O her Consi derati ons
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In addition to the three types of relief fromjoint and
several liability, section 6015 has nmany provisions that are
rel evant when a requesting spouse elects relief under section
6015(b) or 6015(c), or requests relief under section 6015(f).

The proposed regul ati ons provi de detail ed gui dance on these ot her
provi si ons:
1. Types of Relief Considered.

There are certain statutory consequences to electing the
application of section 6015(b) or section 6015(c) (e.g.,
suspensi on of the statute of limtations on collection).
Therefore, the IRS will not automatically consider such relief
unl ess the requesting spouse affirmatively elects the application
of at |east one of those sections. |If a spouse requests relief
under section 6015(f) alone, relief will only be considered under
that section. However, if a requesting spouse elects the
application of either section 6015(b) or 6015(c), the IRS wll
automati cal ly consider whether the requesting spouse qualifies
for relief under the other relief provisions of section 6015.

2. Time and Manner of Requesting Relief.

Rel i ef under section 6015 nust be el ected or requested

within two years fromthe first collection activity (as defined
In the proposed regulations) after July 22, 1998, against the
requesting spouse with respect to the joint and several
liability. |In addition, relief may be el ected or requested

bef ore the commencenent of collection activity. However, the
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el ection may not be made, nor may relief be requested, before the
t axpayer receives a notification of an audit or a letter or
notice fromthe Secretary indicating that there nmay be an
outstanding liability wwth regard to the joint return. The
proposed regul ati ons provide that the Secretary will not consider
premat ure cl ai ns.

3. Determ nati ons.

The proposed regul ati ons provi de that a requesting spouse
generally only receives one final determ nation of relief under
section 6015. However, a second election under section 6015(c)
may be considered, and a final determ nation may be rendered on
that election, if, at the tinme of the second el ection, but not at
the tine of the first election, the requesting spouse is
divorced, legally separated, w dowed, or has not been a nenber of
t he sane househol d as the nonrequesting spouse at any tinme during
the 12-nonth period ending on the date the election was fil ed.

4. Community Property.

Under section 6015 and the proposed regul ations, the
operation of community property law is not considered in
determ ning to which spouse an erroneous itemis allocable.

5. Duress.

The proposed regul ati ons anend 81.6013-4 to clarify that if
a spouse asserts and establishes that he or she signed a joint
return under duress, then the returnis not a joint return, and

he or she is not jointly and severally liable for the liability
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arising fromthat return. Therefore, in such a case, relief from
joint and several liability under section 6015 is not necessary
and i napplicabl e.

Hi ghlighted | ssues

These proposed regul ati ons contain detail ed gui dance on the
three types of relief available under section 6015, as well as
the other provisions contained in section 6015. Al though public
coment is sought on all of the issues in the proposed
regul ations, the IRS and Treasury Departnent are particularly
interested in receiving comments on the issues highlighted bel ow.
These issues present the nost challenge in admnistering section
6015(c).

1. Know edge: The contrasting standards of the relief
provi sions are nost evident in the respective know edge
limtations. Under section 6015(b), relief is not avail able
unl ess the requesting spouse denonstrates that he or she had no
know edge or reason to know of the itemgiving rise to the
understatenment at the time the joint return was signed. In
contrast, section 6015(c) provides that, assum ng all of the
qualifications are net, relief is available unless the Secretary
denonstrates that the requesting spouse had actual know edge of
the itemgiving rise to the deficiency. Actual know edge cannot
be inferred fromthe requesting spouse’s reason to know of the
erroneous item The Secretary bears the burden of proof with

respect to the know edge limtation of section 6015(c). In
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contrast, the requesting spouse bears the burden of proof with
respect to the know edge and reason to know |imtations of
section 6015(b). The IRS and Treasury Departnent are
specifically seeking comments on the definition of item because
It is know edge of an itemthat wll disqualify a requesting
spouse fromreceiving relief under sections 6015(b) and 6015(c).

2. Alternative Allocation Methods: Section 6015(g) (1)

directs the Secretary to prescribe regulations providing
alternative allocation nethods, and the proposed regul ati ons
provi de one that is discussed above. The proposed regul ations
al so provide that additional alternative allocation nethods may
be provided in subsequent guidance. The IRS and Treasury
Departnment are specifically interested in receiving comments
about the alternative allocation nmethod provided in the proposed
regul ati ons, and any other allocation nethods that should be
consi der ed.

3. Interests of the Nonrequesting Spouse: It is anticipated

that relief under section 6015 will be granted nore frequently
than it was under section 6013(e). Accordingly, section 6015
provi des safeguards to protect nonrequesting spouses from
erroneous determ nations granting relief to their respective
requesting spouses. The proposed regul ati ons provide that the
Secretary nust give a nonrequesting spouse notice that the
requesting spouse filed a claimfor relief and an opportunity to

participate in the determ nation of whether relief is
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appropri ate.

In fashioning these safeguards, the IRS and Treasury
Departnment are attenpting to balance the rights and interests of
both the requesting spouse and the nonrequesting spouse. A
spouse who signs a joint returnis jointly and severally liable
for the entire liability, and the Secretary may collect the
entire liability fromeither spouse. Therefore, a determnation
that one spouse is relieved of joint and several liability may
have no | egal effect on the anmount of the other spouse’s
liability. However, a nonrequesting spouse does have a practical
interest in the outcone of an innocent spouse determ nation
because if the requesting spouse is relieved of liability, the
IRS's only recourse is to collect that liability fromthe
nonr equesti ng spouse. The IRS and Treasury Departnent recognize
that Congress intended that the IRS take into account the
nonr equesti ng spouse’s views when it nmakes a determ nation of
relief. See HR Conf. Rep. No. 599, 105'" Cong., 2d Sess. 251,
255 (1998). In addition, information provided by a nonrequesting
spouse is hel pful in many cases to determ ne the appropriate
amount of relief, if any.

Under the proposed regul ations, a nonrequesting spouse w ||
have an opportunity to participate in any adm nistrative or
judicial determnation of relief. At the admnistrative |evel,

t he nonrequesting spouse may submt information relevant to the

determ nation to the IRS enpl oyee nmaking the determnation. 1In
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addition, if the requesting spouse files a petition with the Tax
Court, the nonrequesting spouse will be notified, and have an
opportunity to becone a party to the proceeding. See Interim Tax
Court Rul e 325.

Nonet hel ess, the I RS and Treasury Departnent recogni ze that
sonme spouses may be reluctant to apply for relief fromjoint and
several liability, or submt information regarding the other
spouse’ s request for relief, due to privacy concerns or for fear
of the other spouse’s reprisal. To address this concern, the
proposed regul ati ons provide that, at the request of one spouse,
the Secretary will omt from shared docunents any information
(e.g., new nanme, address, enployer) that woul d reasonably
identify that spouse’s |ocation.

Speci al Anal yses

It has been determ ned that these regulations are not a
significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessnent is not required. It
has al so been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U . S.C. chapter 5) does not apply
to the regul ati ons, and because the regul ati ons do not inpose a
collection of information on small entities, the Regul atory
Flexibility Act (5 U.S.C. chapter 6) does not apply. Pursuant to
section 7805(f), this notice of proposed rul emaking will be

submtted to the Chief Counsel for Advocacy of the Small Business
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Adm ni stration for comment on its inpact on small businesses.
Comment s and Public Hearing

Before the regul ati ons are adopted as final regul ations,
consideration will be given to any witten and el ectronic
comments that are submitted tinely to the IRS. The IRS and
Treasury Departnent specifically request comments on the clarity
of the proposed regul ati ons, on how the proposed regul ati ons can
be made easier to understand, and on the highlighted issues. Al
comments will be available for public inspection and copyi ng.

A public hearing has been schedul ed for May 30, 2001, at 10
a.m, inthe IRS Auditorium (7" Floor), Internal Revenue
Bui I di ng, 1111 Constitution Avenue, NW, Wshington, DC. Due to
bui | di ng security procedures, visitors nust enter at the 10"
Street entrance, |ocated between Constitution and Pennsyl vani a
Avenues, NW In addition, all visitors will not be admtted
beyond the i medi ate entrance area nore than 15 mi nutes before
the hearing starts. For information about having your nane
pl aced on the building access list to attend the hearing, see the
“FOR FURTHER | NFORMATI ON CONTACT” section of this preanble.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.

Persons who wi sh to present oral coments at the hearing
must submt witten conmments and an outline of the topics to be
di scussed at the tine to be devoted to each topic (signed

original and eight (8) copies) by April 27, 2001.
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A period of 10 minutes will be allotted to each person for
maki ng conments.

An agenda showi ng the scheduling of the speakers wll be
prepared after the deadline for receiving outlines has passed.
Copi es of the agenda will be available free of charge at the
heari ng.

Drafting Information

The principal author of the regulations is Bridget E.

Fi nkenaur of the O fice of Associate Chief Counsel, Procedure and
Adm ni stration (Adm nistrative Provisions and Judicial Practice
Division). However, other personnel fromthe IRS and Treasury
Departnment participated in the devel opnent of the regulations.
Li st of Subjects in 26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as
fol | ows:

PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended
by adding the following entries in nunerical order to read as
fol | ows:

Authority: 26 U S.C. 7805 * * *

81.6015-1 al so issued under 26 U S.C. 6015(9g)
81.6015-2 al so issued under 26 U. . S. C. 6015(9g)
81.6015-3 al so issued under 26 U S. C. 6015(9g)
81.6015-4 al so issued under 26 U.S.C. 6015(Qg)
81.6015-5 al so i ssued under 26 U S. C. 6015(9g)
81.6015-6 al so issued under 26 U. S. C. 6015(9g)
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81.6015-7 al so issued under 26 U S.C. 6015(9).
81.6015-8 al so issued under 26 U S.C. 6015(g).
81.6015-9 al so issued under 26 U.S.C. 6015(g). * * *
Par. 2. In 81.6013-4, paragraph (d) is added to read as
fol | ows:

81.6013-4 Applicable rules.

* * % * *

(d) Return signed under duress. |If an individual asserts

and establishes that he or she signed a return under | egal
duress, the return is not a joint return. The individual who
si gned such return under duress is not jointly and severally
liable for the tax shown on the return or any deficiency in tax
wWith respect to the return. The return is adjusted to reflect
only the tax liability of the individual who voluntarily signed
the return, and the liability is determned at the applicable
rates in section 1(d). Section 6212 applies to the assessnent of
any deficiency in tax on such return.

Par. 3. Sections 1.6015-0 through 1.6015-9 are added to
read as follows:

81.6015-0 Table of contents.

This section |lists captions contained in 881.6015-1 through
1.6015-9.

81.6015-1 Relief fromjoint and several liability on a joint
return.

I n general .

Dur ess.

Prior closing agreenent or offer in conprom se.
Fraudul ent schene.

Res judicata and col |l ateral estoppel.

NSNS AN
DO O TOD
—



- 24-

(f) Community property | aws.
(1) I'n general.

(2) Exanple.

(g) Definitions.

(1) Requesting spouse.
(2) Nonrequesting spouse.
(3) Item

(4) Erroneous item

(5) Election or request.
(h) Transferee liability.
(1) I'n general.

(2) Example.

§1.6015-2 Relief fromliability applicable to all qualifying
joint filers.

(a) In general.

(b) Understatenent.

(c) Know edge or reason to know.
(d) Inequity.

(e) Partial relief.

(1) I'n general.

(2) Example.

81.6015-3 Allocation of liability for individuals who are no
|l onger married, are legally separated, or are not nenbers of the
sanme househol d.

) Election to allocate liability.
) Definitions.
) Divorced.
) Legal |y separat ed.
) Not nenbers of the sane househol d.
) Tenporary absences.
I ) Separate dwellings.
Limtations.
No refunds.
Actual know edge.
Di squalified asset transfers.
I n general .
Di squalified asset defined.
1) Presunption.
Exanpl es.
Al'l ocati on.
I n general .
Al'l ocation of erroneous itens.
Benefit on the return.
) Fraud.
1) Erroneous itens of incone.

)
)
)
)
)
)
)
)
)
)

a
b
1
2
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(iv) Erroneous deduction itens.

(3) Burden of proof.

(4) Ceneral allocation nethod.

(i) Proportionate allocation.

(i1) Separate treatnment itens.

(iii) Child s liability.

(iv) Allocation of certain itens.

(A) Alternative m nimumt ax.

(B) Accuracy-related and fraud penalties.

(5) Exanpl es.

(6) Alternative allocation nethods.

(i) Allocation based on applicable tax rates.
(ii1) Allocation nethods provided in subsequent published
gui dance.

(ii11) Exanple.

81.6015-4 Equitable relief.

81.6015-5 Tine and manner for requesting relief.

(a) Requesting relief.

(b) Tinme period for filing a request for relief.
(1) I'n general.

(2) Definitions.

(i) Collection activity.

(ii) Date of levy or seizure.

(3) Requests for relief nmade before comencenent of collection
activity.

(4) Exanpl es.

(5) Premature requests for relief.

(c) Effect of a final admnistrative determ nation

81.6015-6 Nonrequesting spouse’s notice and opportunity to
participate in adnmnistrative proceedings.

(a) In general.
(b) I'nformation subm tted.
(c) Effect of opportunity to participate.

81.6015-7 Tax Court review.

a) In general.

b) Time period for petitioning the Tax Court.

Cc) Restrictions on collection and suspension of the running of
he period of limtations.

1) Restrictions on collection under 81.6015-2 or 1.6015-3.

2) Suspension of the running of the period of |imtations.

1) Relief under 81.6015-2 or 1.6015-3.
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(3) Definitions.

(1) Levy.

(ii) Proceedings in court.

(ii1) Assessnment to which the election rel ates.

81.6015-8 Applicable liabilities.

(a) In general.
(b) Liabilities paid on or before July 22, 1998.
(c) Exanpl es.

81.6015-9 FEffective date.

81.6015-1 Relief fromjoint and several liability on a joint

return.

(a) ILn general. (1) An individual who qualifies and elects
under section 6013 to file a joint Federal incone tax return with
another individual is jointly and severally liable for the joint
Federal incone tax liabilities for that year. However, a spouse
or fornmer spouse may be relieved of joint and several liability
for any Federal incone tax, self-enploynent tax, penalties,
additions to tax, and interest for that year under the foll ow ng
three relief provisions:

(i) I'nnocent spouse relief under 81.6015-2.

(ii) Allocation of deficiency under 81.6015-3.

(iii1) Equitable relief under 81.6015-4.

(2) A requesting spouse may submt a single claimelecting
relief under both or either 881.6015-2 and 1.6015-3, and
requesting relief under 81.6015-4. However, equitable relief
under 81.6015-4 is available only to a requesting spouse who

fails to qualify for relief under 881.6015-2 and 1.6015-3. If a
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requesti ng spouse elects the application of either 81.6015-2 or
1. 6015-3, the Secretary may consider whether relief is
appropriate under the other elective provision and, to the extent
relief is unavail abl e under either, under 81.6015-4. |If a
requesti ng spouse seeks relief only under 81.6015-4, the
Secretary may not grant relief under 81.6015-2 or 1.6015-3. A
requesting spouse nust affirmatively elect the application of
81.6015-2 or 1.6015-3 in order for the Secretary to grant relief
under one of those sections.

(3) Relief is not available for liabilities that are
required to be reported on a joint Federal incone tax return but
are not incone taxes inposed under Subtitle A of the Internal
Revenue Code (e.g., donestic service enploynent taxes under
section 3510).

(b) Duress. For rules relating to the treatnment of returns
signed under duress, see 81.6013-4(d).

(c) Prior closing agreenent or offer in conpromse. A

requesting spouse is not entitled to relief fromjoint and
several liability under 81.6015-2, 1.6015-3, or 1.6015-4 for any
tax year for which the requesting spouse has entered into a

cl osi ng agreenent (other than an agreenent entered into pursuant
to section 6224(c) relating to partnership itens) with the
Conmi ssi oner that disposes of the sane liability that is the
subject of the claimfor relief. 1In addition, a requesting

spouse is not entitled to relief fromjoint and several liability
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under 81.6015-2, 1.6015-3, or 1.6015-4 for any tax year for which
the requesting spouse has entered into an offer in conprom se
with the Conm ssioner. For rules relating to the effect of
closing agreenents and offers in conprom se, see sections 7121

and 7122, and the regul ations thereunder.

(d) Fraudulent schene. |If the Secretary establishes that a
spouse transferred assets to the other spouse as part of a
fraudul ent schene, relief is not avail able under section 6015,
and section 6013(d)(3) applies to the return.

(e) Res judicata and collateral estoppel. A requesting

spouse is not entitled to relief fromjoint and several liability
under 81.6015-2 or 1.6015-3 for any tax year for which a court of
conpetent jurisdiction has rendered a final determ nation on the
requesting spouse’s tax liability if the requesting spouse
materially participated in the proceeding. A requesting spouse
has not materially participated in a prior proceeding if, due to
the effective date of section 6015, relief under section 6015 was
not available in that proceeding. However, any final

determ nati ons made by a court of conpetent jurisdiction
regarding i ssues relevant to 81.6015-2, 1.6015-3, or 1.6015-4 are
concl usi ve and may not be reconsidered, provided the requesting
spouse materially participated in the prior court proceeding.

(f) Comunity property laws— (1) In general. In determ ning

whet her relief is avail able under 81.6015-2, 1.6015-3, or 1.6015-

4, itens of inconme, credits, and deductions are generally
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all ocated to the spouses without regard to the operation of
community property laws. An erroneous itemis attributed to the
I ndi vi dual whose activities gave rise to such item See 81.6015-
3(d) (2).

(2) Exanple. The followi ng exanple illustrates the rule of
this paragraph (f):

Exanple. (i) Hand Ware married and have lived in State A
(a community property state) since 1987. On April 15, 2003, H
and Wfile a joint Federal incone tax return for the 2002 taxable
year. |In August 2005, the Internal Revenue Service proposes a
$17,000 deficiency with respect to the 2002 joint return. A
portion of the deficiency is attributable to $20,000 of H's
unreported interest income fromhis individual bank account, the
remai nder of the deficiency is attributable to $30,000 of Ws
di sal | oned busi ness expense deductions. Under the laws of State
A, H and Weach own % of all incone earned and property acquired
during the marri age.

(i1) I'n Novenmber 2005, H and Wdivorce and Wtinely el ects
to allocate the deficiency. Even though the laws of State A
provide that % of the interest incone is Ws, for purposes of
relief under this section, the $20,000 unreported interest incone
is allocable to H, and the $30, 000 di sall owed deduction is
allocable to W The conmunity property |laws of State A are not
considered in allocating itens for this purpose.

(g) Definitions— (1) Requesting spouse. A requesting spouse

I's an individual who filed a joint return and elects relief from
Federal incone tax liability arising fromthat return under
81.6015-2 or 1.6015-3, or requests relief from Federal incone tax
liability arising fromthat return under 81.6015-4.

(2) Nonrequesting spouse. A nonrequesting spouse is the

i ndi vidual with whom the requesting spouse filed the joint return

for the year for which relief fromliability is sought.

(3) Iltem Anitemis that which is required to be
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separately listed on an individual incone tax return or any
required attachnments, subject to one exception: Amounts received
frominvestnents that are required to be separately reported on
an individual inconme tax return and that are fromthe same source
are aggregated and treated as a single item Itens include, but
are not limted to, gross incone, deductions, credits, and basis.

(4) Erroneous item An erroneous itemis any itemresulting

I n an understatenent or deficiency in tax to the extent that such
itemis omtted from or inproperly reported (including

I nproperly characterized) on an individual inconme tax return.

For exanple, unreported income froman investnent asset resulting
I n an understatenent or deficiency in tax is an erroneous item
Simlarly, ordinary inconme that is inproperly reported as capital
gain resulting in an understatenent or deficiency in tax is al so
an erroneous item An erroneous itemis also an inproperly
reported itemthat affects the liability on other returns (e.g.,
an inproper net operating loss that is carried back to a prior
year’s return).

(5) Election or request. A qualifying election under

81.6015-2 or 1.6015-3, or request under 81.6015-4, is the first
timely claimfor relief fromjoint and several liability for the
tax year for which relief is sought. A qualifying election also
I ncl udes a requesting spouse’s second el ection to seek relief
fromjoint and several liability for the same tax year under

81. 6015-3 when the additional qualifications of paragraph
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(g)(5) (i) and (ii) of this section are net--

(i) The requesting spouse did not qualify for relief under
81.6015-3 when the Internal Revenue Service considered the first
el ection because the qualifications of 81.6015-3(a) were not
satisfied; and

(ii) At the tinme of the second election, the qualifications
for relief under 81.6015-3(a) are satisfied.

(h) Transferee liability--(1) In general. The relief

provi sions of section 6015 do not negate liability that arises
under the operation of other |aws. Therefore, a requesting
spouse who is relieved of joint and several liability under
81.6015-2, 1.6015-3, or 1.6015-4 may neverthel ess remain |liable
for the unpaid tax (including additions to tax, penalties, and
interest) to the extent provided by Federal or state transferee
liability or property laws. For the rules regarding the
liability of transferees, see sections 6901 through 6904 and the
regul ati ons thereunder. In addition, the requesting spouse’s
property may be subject to collection under Federal or state
property | aws.

(2) Exanple. The follow ng exanple illustrates the rule of
this paragraph (h):

Exanple. Hand Wtinely file their 1998 joint incone tax
return on April 15, 1999. H dies in March 2000, and the executor
of Hs estate transfers all of the estate’s assets to W In July
2001, the Internal Revenue Service assesses a deficiency for the
1998 return. The itens giving rise to the deficiency are
attributable to H Wis relieved of the liability under § 6015,
and Hs estate remains solely liable. The Internal Revenue

Service may seek to collect the deficiency fromWto the extent
permtted under Federal or state transferee liability or property
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| aws.

8§1.6015-2 Relief fromliability applicable to all qualifying

joint filers.

(a) ILn general. A requesting spouse may be relieved of
joint and several liability for tax (including additions to tax,
penalties, and interest) froman understatenment for a taxable
year under this section if the requesting spouse elects the
application of this section in accordance with 881.6015-1(9)(5)
and 1.6015-5, and--

(1) Ajoint return was filed for the taxable year

(2) On the return there is an understatenent attributable to
erroneous itens of the nonrequesting spouse;

(3) The requesting spouse establishes that in signing the
return he or she did not know and had no reason to know of the
itemgiving rise to the understatenent; and

(4) It is inequitable to hold the requesting spouse liable

for the deficiency attributable to the understatenent.

(b) Understatenent. The term understatenent has the neaning
given to such termby section 6662(d)(2)(A) and the regul ations
t her eunder.

(c) Know edge or reason to know. A requesting spouse has

know edge or reason to know of an erroneous itemif he or she
either actually knew of the itemgiving rise to the
understatement, or if a reasonable person in simlar
ci rcunstances woul d have known of the itemgiving rise to the

understatenent. For rules relating to a requesting spouse’s



-33-
actual know edge, see 81.6015-3(c)(2). Al of the facts and
circunstances are considered in determ ning whether a requesting
spouse had reason to know of an erroneous item The facts and
circunstances that are considered include, but are not limted
to, the nature of the itemand the anount of the itemrelative to
other itens; the couple’s financial situation; the requesting
spouse’ s educational background and busi ness experience; the
extent of the requesting spouse’s participation in the activity
that resulted in the erroneous item whether the requesting
spouse failed to inquire, at or before the tine the return was
signed, about itens on the return or omtted fromthe return that
a reasonabl e person woul d question; and whether the erroneous
itemrepresented a departure froma recurring pattern refl ected
in prior years’ returns (e.g., omtted inconme froman investnent
regularly reported on prior years’' returns).

(d) lnequity. Al of the facts and circunstances are
considered in determning whether it is inequitable to hold a
requesting spouse jointly and severally liable for an
understatement. One relevant factor for this purpose is whether
the requesting spouse significantly benefitted, directly or
indirectly, fromthe understatement. A significant benefit is
any benefit in excess of normal support. Evidence of direct or
i ndirect benefit may consist of transfers of property or rights
to property, including transfers that may be received several
years after the year of the understatenent. Thus, for exanple,

I f a requesting spouse receives property (including life
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I nsurance proceeds) fromthe nonrequesting spouse that is
traceable to itenms omtted fromgross incone that are
attributable to the nonrequesting spouse, the requesting spouse
wi |l be considered to have received significant benefit from
those itenms. Oher factors that may al so be taken into account
i nclude the fact that the nonrequesting spouse has not fulfilled
support obligations to the requesting spouse or the fact that the
spouses have been divorced, |legally separated, or not been
menbers of the same household for at |east the 12 nonths directly
preceding the election. For nore information on factors rel evant
to determ ning whether it is inequitable to hold a requesting
spouse liable, see Rev. Proc. 2000-15 (2000-5 I.R B. 447), or
gui dance subsequently published by the Secretary as described in
81. 6015-4(c).

(e) Partial relief--(1) In general. |If a requesting spouse

had no know edge or reason to know of only a portion of an
erroneous item the requesting spouse nmay be relieved of the
liability attributable to that portion of that item if all other
requirenents are met wth respect to that portion.

(2) Exanple. The follow ng exanple illustrates the rul es of
this paragraph (e):

Exanple. H and Ware married and file their 2004 joint
i ncome tax return in March 2005. |In April 2006, His convicted
of enbezzling $2 million fromhis enployer during 2004. H kept
all of his enbezzlenent income in an individual bank account, and
he used nost of the funds to support his ganbling habit.
However, each nonth during 2004, H transferred $10,000 fromthe
I ndi vi dual account to H and Ws joint bank account. Wpaid the
househol d expenses using this joint account, and regularly
recei ved the bank statenents relating to the account. Whad no
know edge or reason to know of H s enbezzling activities.
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However, Wdid have know edge and reason to know of $120, 000 of
the $2 million of H s enbezzlenent income at the tinme she signed
the joint return because that anount passed through the couple’s
joint bank account. Therefore, Wnay be relieved of the
liability arising from $1, 880,000 of the unreported enbezzl enent
I ncome, but she may not be relieved of the liability for the
deficiency arising from$120,000 of the unreported enbezzl enent

I ncome of which she knew and had reason to know.

81.6015-3 Allocation of deficiency for individuals who are no

|l onger married, are legally separated, or are not nenbers of the

sane househol d.

(a) Election to allocate deficiency. A requesting spouse

may elect to allocate a deficiency if, as defined in paragraph
(b) of this section, the requesting spouse is divorced, w dowed,
or legally separated, or has not been a nenber of the sane
househol d as the nonrequesting spouse at any tine during the 12-
nont h period ending on the date an election for relief is filed.
Subject to the restrictions of paragraph (c) of this section, an
el i gible requesting spouse who elects the application of this
section in accordance with 881.6015-1(g)(5) and 1.6015-5
generally may be relieved of joint and several liability for the
portion of any deficiency that is allocated to the nonrequesting
spouse pursuant to the allocation nethods set forth in paragraph
(d) of this section. Relief nmay be available to both spouses
filing the joint return if each spouse is eligible for and el ects

the application of this section.

(b) Definitions--(1) Divorced. A requesting spouse is

divorced if the requesting spouse has a divorce decree that is
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recogni zed in the jurisdiction in which the requesting spouse
resi des.

(2) Legally separated. A requesting spouse is legally

separated if the separation is recognized under the |laws of the
jurisdiction in which the requesting spouse resides.

(3) Not nenbers of the sane household—- (i) Tenporary

absences. A requesting spouse and a nonrequesting spouse are
consi dered nenbers of the sanme househol d during either spouse’s
tenporary absences fromthe household if it is reasonable to
assunme that the absent spouse will return to the household, and

t he househol d or a substantially equival ent household is

mai ntai ned in anticipation of such return. Exanples of tenporary
absences may include, but are not limted to, absence due to

I ncarceration, hospitalization, business travel, vacation travel,

mlitary service, or education away from hone.

(i1) Separate dwellings. A husband and wife who reside in
the same dwel ling are consi dered nenbers of the sanme househol d.
However, a husband and wife who reside in two separate dwellings,
whet her or not part of the sane structure, are not considered
menbers of the same househol d unless one is tenporarily absent
fromthe other’s household within the nmeani ng of paragraph
(b)(3)(i) of this section

(c) Limtations--(1) No refunds. Relief under this section

Is only available for unpaid liabilities resulting from

understatenents of liability. Refunds are not authorized under
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this section.

(2) Actual know edge. (i) If the Secretary denonstrates

that the requesting spouse had actual know edge at the tine the
return was signed of an erroneous itemthat is allocable to the
nonr equesti ng spouse, the election to allocate the deficiency
attributable to that itemis invalid, and the requesting spouse
remains |liable for the portion of the deficiency attributable to
that item For exanple, assune Wreceived $5,000 of dividend

i ncome fromher investnent in X Co. but did not report it on the
joint return. H knew that Wreceived $5, 000 of dividend i ncone
from X Co. that year. H had actual know edge of the erroneous
item(i.e., $5,000 of unreported dividend inconme fromX Co.), and
no relief is available under this section for the deficiency
attributable to the dividend income fromX Co. |If a requesting
spouse had actual know edge of only a portion of an erroneous
item then relief is not available for that portion of the
erroneous item For exanple, if H knew that Wreceived $1, 000 of
di vidend i ncone and did not know that Wreceived an additional

$4, 000 of dividend income, relief would not be available for the
portion of the deficiency attributable to the $1,000 of dividend
i ncome of which H had actual know edge. A requesting spouse’s
actual know edge of the proper tax treatnment of an itemis not

rel evant for purposes of denonstrating that the requesting spouse
had actual know edge of an erroneous item For exanple, assune H

did not know Ws dividend i ncome from X Co. was taxable, but knew
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that Wreceived the dividend incone. Relief is not available
under this provision. |In addition, a requesting spouse’s
know edge of how an erroneous itemwas treated on the tax return
IS not relevant to a determ nation of whether the requesting
spouse had actual know edge of the item For exanple, assune
that H knew of Ws dividend inconme, but Hfailed to review the
conpleted return and did not know that Womtted the dividend
income fromthe return. Relief is not available under this
provi si on.

(i1) Know edge of the source of an erroneous itemis not
sufficient to establish actual know edge. For exanple, assune H
knew t hat Wowned X Co. stock, but H did not know that X Co. paid
di vidends to Wthat year. H's knowl edge of Ws ownership in X
Co. is not sufficient to establish that H had actual know edge of
the dividend incone fromX Co. In addition, a requesting
spouse’ s actual know edge may not be inferred when the requesting
spouse nerely had reason to know of the erroneous item Even if
H s knowl edge of Ws ownership interest in X Co. indicates a
reason to know of the dividend incone, actual know edge of such
di vidend i ncone cannot be inferred fromH s reason to know.

(iii) To denonstrate that a requesting spouse had actual
know edge of an erroneous itemat the tine the return was signed,
the Secretary may rely upon all of the facts and circunstances.
One factor that nay be relied upon in denonstrating that a

requesting spouse had actual know edge of an erroneous itemis
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whet her the requesting spouse nmade a deliberate effort to avoid
| earni ng about the itemin order to be shielded fromliability.
This factor, together with all other facts and circunstances, may
denonstrate that the requesting spouse had actual know edge of
the item Another factor that may be relied upon in
denonstrating that a requesting spouse had actual know edge of an
erroneous itemis whether the requesting spouse and the
nonr equesti ng spouse jointly owed the property that resulted in
the erroneous item Joint ownership is a factor supporting a
finding that the requesting spouse had actual know edge of an
erroneous item For purposes of this paragraph, a requesting
spouse will not be considered to have had an ownership interest
in an item based solely on the operation of community property
| aw. Rather, a requesting spouse who resided in a conmunity
property state at the tinme the return was signed will be
considered to have had an ownership interest in an itemonly if
t he requesting spouse’s nane appeared on the ownership docunents,
or there otherwise is an indication that the requesting spouse
had a direct interest in the item For exanple, assune H and W
live in State A, a community property state. After their
marriage, H opens a bank account in his nane. Under the
operation of the community property |aws of state A, Wowns % of
t he bank account. However, Wdoes not have an ownership interest

in the account for purposes of this paragraph (c)(2)(iii) because
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the account is not held in her nane and there is no ot her
i ndication that she has a direct interest in the item

(3) Disqualified asset transfers-—(i) In general. The

portion of the deficiency for which a requesting spouse is |liable
Is increased (up to the entire anount of the deficiency) by the
val ue of any disqualified asset that was transferred to the
requesting spouse. For purposes of this paragraph (c)(3), the
value of a disqualified asset is the fair market value of the
asset on the date of the transfer.

(i1) Disqualified asset defined. A disqualified asset is

any property or right to property that was transferred fromthe
nonr equesti ng spouse to the requesting spouse if the principal
pur pose of the transfer was the avoi dance of tax or paynent of
tax (including additions to tax, penalties, and interest).

(iii1) Presunption. Any asset transferred fromthe

nonr equesti ng spouse to the requesting spouse during the 12-nonth
period before the mailing date of the first letter of proposed
deficiency (e.g., a 30-day letter or, if no 30-day letter is
mai |l ed, a notice of deficiency) is presuned to be a disqualified
asset. The presunption also applies to any asset that is
transferred fromthe nonrequesting spouse to the requesting
spouse after the mailing date of the first |letter of proposed
deficiency. However, the presunption does not apply if the
requesti ng spouse establishes that the asset was transferred

pursuant to a divorce decree or separate nai ntenance agreenent.
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In addition, a requesting spouse may rebut the presunption by
establishing that the principal purpose of the transfer was not
t he avoi dance of tax or paynment of tax.
(4) Exanples. The follow ng exanples illustrate the rules

In this paragraph (c):

Exanple 1. Actual know edge of an erroneous item (i) H
and Wfile their 2001 joint Federal inconme tax return on Apri
15, 2002. On the return, Hand Wreport Ws self-enpl oynent
I ncome, but they do not report Ws self-enploynent tax on that
i ncome. I n August 2003, H and Wreceive a 30-day letter fromthe
I nternal Revenue Service proposing a deficiency with respect to
W's unreported sel f-enploynent tax on the 2001 return. On
Novenber 4, 2003, H, who otherw se qualifies under paragraph (a)
of this section, files an election to allocate the deficiency to
W The erroneous itemis the self-enploynent incone, and it is
all ocable to W H knows that Wearned incone in 2001 as a self-
enpl oyed nusi ci an, but he does not know that self-enploynent tax
nmust be reported on and paid with a joint return.

(ii) Hs election to allocate the deficiency to Wis invalid
because, at the tine H signed the joint return, H had actual
knowl edge of Ws self-enploynent income. The fact that H was
unaware of the tax consequences of that incone (i.e., that an
individual is required to pay self-enploynent tax on that incone)
I's not rel evant.

Exanple 2. Actual know edge not inferred froma requesting
spouse’s reason to know. (i) H has long been an avid ganbler. H
supports his ganbling habit and keeps all of his ganbling
wi nnings in an individual bank account, held solely in his nane.
W knows about H s ganbling habit and that he keeps a separate
bank account, but she does not know whether he has any w nni ngs
because H does not tell her, and she does not otherw se know of
H s bank account transactions. H and Wfile their 2001 joint
Federal incone tax return on April 15, 2002. On Cctober 31,
2003, H and Wreceive a 30-day |letter proposing a $100, 000
deficiency relating to Hs unreported ganbling inconme. In
February 2003, H and Wdivorce, and in March 2004, Wfiles an
el ection under section 6015(c) to allocate the $100, 000
deficiency to H

(ii) Wiile Wmay have had reason to know of the ganbling
I ncome because she knew of H s ganbling habit and separate
account, Wdid not have actual know edge of the erroneous item
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(i.e., the ganbling winnings). The Internal Revenue Service may
not infer actual knowl edge fromWs reason to know of the incone.
Therefore, Ws election to allocate the $100, 000 deficiency to H
s valid.

Exanple 3. Actual know edge of return reporting position.
(1) Hand Ware legally separated. |In February 1999, Wsigns a
bl ank joint Federal income tax return for 1998 and gives it to H
to fill out. The return was tinely filed on April 15, 1999. In
Sept enber 2001, H and Wreceive a 30-day |etter proposing a
deficiency relating to $100,000 of unreported dividend incone
received by Hwth respect to stock of ABC Co. owned by H W
knew that H received the $100, 000 di vi dend paynment in August
1998, but she did not know whether H reported that paynent on the
joint return.

(ii) On January 30, 2002, Wfiles an election to allocate
the deficiency fromthe 1998 return to H Wclains she did not
review the conpleted joint return, and therefore, she had no
actual know edge that there was an understatenent of the dividend
income. Ws election to allocate the deficiency to His invalid
because she had actual know edge of the erroneous item (dividend
income fromABC Co.) at the tine she signed the return. The fact
that Wsigned a blank return is irrelevant. The result woul d be
the same if Whad not reviewed the conpleted return or if Whad
reviewed the conpleted return and had not noticed that the item
was omtted.

(iii) Assune the sane facts as in paragraph (i) of this
Exanpl e 3 except that, instead of receiving $100, 000 of
unreported di vidend i nconme, H received $50,000 of interest incone
from ABC Co. during the year (properly reported on the return)
and $25, 000 of dividend income fromABC Co. (onmitted fromthe
return). Wknew that H received both dividend and interest
i ncome from ABC Co. but did not know the total was greater than
$50,000. Ws election to allocate to H the deficiency
attributable to the omtted dividend incone is valid. Al though
I nterest and dividend incone are required to be separately stated
on a joint Federal income tax return, they are one itemin this
case because the dividend and interest incone are investnent
I ncome received fromthe sane source (ABC Co.). The erroneous
itemis the total dividend and interest incone fromABC Co. W
did not have actual know edge of the erroneous item (conbi ned
di vidend and interest inconme from ABC Co. greater than $50, 000).
Therefore, her election to allocate to H the deficiency
attributable to the erroneous itemis valid.

Exanple 4. Actual know edge of an erroneous item of incone.
(i) Hand Ware legally separated. |In June 2004, a deficiency is
proposed with respect to H and Ws 2002 joint Federal incone tax
return that is attributable to $30,000 of unreported incone from
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H s pl unbi ng busi ness that should have been reported on a
Schedule C.  No Schedule C was attached to the return. At the
time Wsigned the return, Wknew that H had a pl unbi ng busi ness
but did not know whether H received any incone fromthe business.
Ws election to allocate to Hthe deficiency attributable to the
$30, 000 of unreported plunbing incone is valid.

(ii1) Assunme the sane facts as in paragraph (i) of this
Exanpl e 4 except that, at the time Wsigned the return, Wknew
that H received $20,000 of plunbing income. Ws election to
allocate to Hthe deficiency attributable to the $20, 000 of
unreported plunbing income (of which Whad actual know edge) is
invalid. Ws election to allocate to H the deficiency
attributable to the $10, 000 of unreported plunbing inconme (of
whi ch Wdi d not have actual know edge) is valid.

(iii) Assune the sane facts as in paragraph (i) of this
Exanpl e 4 except that, at the tinme Wsigned the return, Wdid not
know t he exact anmount of H s plunbing incone. Wdid know,
however, that H received at |east $8,000 of plunmbing incone. Ws
election to allocate to H the deficiency attributable to $8, 000
of unreported plunbing incone (of which Whad actual know edge)
is invalid. Ws election to allocate to H the deficiency
attributable to the remaining $22, 000 of unreported pl unbi ng
I ncome (of which Wdid not have actual know edge) is valid.

(iv) Assunme the sane facts as in paragraph (i) of this
Exanpl e 4 except that H reported $26, 000 of plunbing income on
the return and onitted $4, 000 of plunbing incone fromthe return.
At the time Wsigned the return, Wknew that H was a pl unber, but
she did not know that H earned nore than $26,000 that year. Ws
election to allocate to Hthe deficiency attributable to the
$4, 000 of unreported plunbing inconme is valid because she did not
have actual know edge that H received plunbing incone in excess
of $26, 000.

(v) Assune the sane facts as in paragraph (i) of this
Exanpl e 4 except that Hreported only $20,000 of plunbing income
on the return and onmtted $10, 000 of plunbing income fromthe
return. At the tinme Wsigned the return, Wknew that H earned at
| east $26,000 that year as a plunber. However, Wdid not know
that, in reality, H earned $30,000 that year as a plunber. Ws
election to allocate to Hthe deficiency attributable to the
$6, 000 of unreported plunbing inconme (of which Whad act ual
know edge) is invalid. Ws election to allocate to H the
deficiency attributable to the $4,000 of unreported pl unbing
i ncome (of which Wdid not have actual know edge) is valid.

Exanple 5. Actual know edge of a deduction that is an
erroneous item (i) Hand Ware legally separated. |In February
2005, a deficiency is asserted with respect to their 2002 joi nt
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Federal incone tax return. The deficiency is attributable to a
di sal | oned $1, 000 deduction for nedi cal expenses H clained he
incurred. At the time Wsigned the return, Wknew that H had not
i ncurred any nedi cal expenses. Ws election to allocate to H the
deficiency attributable to the disall owed nedi cal expense
deduction is invalid because Whad actual know edge that H had
not incurred any nedi cal expenses.

(i1) Assunme the sane facts as in paragraph (i) of this
Exanple 5 except that, at the tinme Wsigned the return, Wdid not
know whet her H had i ncurred any nedi cal expenses. Ws election
to allocate to Hthe deficiency attributable to the disall owed
medi cal expense deduction is valid because she did not have
actual know edge that H had not incurred any nedi cal expenses.

(iii) Assune the sane facts as in paragraph (i) of this
Exanple 5 except that the Internal Revenue Service disallowed
$400 of the $1,000 nedical expense deduction. At the time W
signed the return, Wknew that H had incurred sone nedi cal
expenses but did not know the exact anmount. Ws election to
allocate to Hthe deficiency attributable to the disall owed
medi cal expense deduction is valid because she did not have
actual know edge that H had not incurred nedical expenses (in
excess of the floor anmount under section 213(a)) of nore than
$600.

(iv) Assunme the sane facts as in paragraph (i) of this
Exanple 5 except that H clains an nedi cal expense deduction of
$10, 000 and the Internal Revenue Service disallows $9,600. At
the time Wsigned the return, Wknew H had incurred sone nedi cal
expenses but did not know the exact amount. Walso knew that H
i ncurred nedi cal expenses (in excess of the floor anount under
section 213(a)) of no nore than $1,000. Ws election to allocate
to Hthe deficiency attributable to the portion of the overstated
deduction of which she had actual know edge ($9,000) is invalid.
Ws election to allocate the deficiency attributable to the
portion of the overstated deduction of which she had no know edge
($600) is valid.

Exanple 6. Disqualified asset presunption. (i) Hand Ware
divorced. In May 1999, Wtransfers $20,000 to H, and in Apri
2000, H and Wreceive a 30-day letter proposing a $40, 000
deficiency on their 1998 joint Federal incone tax return. The
liability remains unpaid, and in October 2000, Helects to
al l ocate the deficiency under this section. Seventy-five percent
of the net anount of erroneous itens are allocable to W and 25%
of the net anount of erroneous itens are allocable to H
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(ii) I'n accordance with the proportionate allocation nethod
(see paragraph (d)(4) of this section), H proposes that $30, 000
of the deficiency be allocated to Wand $10,000 be allocated to
hinmself. H submts a signed statenent providing that the
princi pal purpose of the $20,000 transfer was not the avoi dance
of tax or paynent of tax, but he does not submt any
docunentation indicating the reason for the transfer. H has not
overcone the presunption that the $20,000 was a disqualified
asset. Therefore, the portion of the deficiency for which His
liable ($10,000) is increased by the value of the disqualified
asset (%$20,000). His relieved of liability for $10,000 of the
$30, 000 deficiency allocated to W and remains jointly and
severally liable for the renmaining $30,000 of the deficiency
(assuming that H does not qualify for relief under any other
provi sion).

Exanple 7. Disqualified asset presunption inapplicable. On
May 1, 2001, H and Wreceive a 30-day letter regarding a proposed
deficiency on their 1999 joint Federal incone tax return relating
to unreported capital gain fromH s sale of his investnent in Z
stock. Whad no actual know edge of the stock sale. The
deficiency is assessed in Novenber 2001, and in Decenber 2001, H
and Wdivorce. According to the divorce decree, H nust transfer
Yof his interest in nutual fund Ato W The transfer takes
pl ace in February 2002. In August 2002, Welects to allocate the
deficiency to H Although the transfer of 2 of Hs interest in
mut ual fund A took place after the 30-day letter was nailed, the
mut ual fund interest is not presuned to be a disqualified asset
because the transfer of Hs interest in the fund was nade
pursuant to a divorce decree.

(d) Allocation--(1) In general. (i) An election to allocate
a deficiency limts the requesting spouse’s liability to that
portion of the deficiency allocated to the requesting spouse
pursuant to this section. Unless relieved of liability under
81.6015-2 or 1.6015-4, the requesting spouse remains |liable for
that portion of the deficiency allocated to the requesting spouse
pursuant to this section.

(i) Only a requesting spouse nmay receive relief. A

nonr equesti ng spouse who does not also elect relief under this
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section remains liable for the entire anount of the deficiency,
unl ess the nonrequesting spouse is relieved of liability under
81.6015-2 or 1.6015-4. If both spouses elect to allocate a
deficiency under this section, there may be a portion of the
deficiency that is not allocable, for which both spouses remain
jointly and severally |iable.

(2) Allocation of erroneous itens. For purposes of

al l ocating a deficiency under this section, erroneous itens are
generally allocated to the spouses as if separate returns were
filed, subject to the follow ng four exceptions:

(i) Benefit on the return. An erroneous itemthat would

ot herwi se be allocated to the nonrequesting spouse is allocated
to the requesting spouse to the extent that the requesting spouse
received a tax benefit on the joint return.

(i1) Fraud. The Secretary nmay allocate any item
appropriately between the spouses if the Secretary establishes
that the allocation is appropriate due to fraud by one or both
spouses.

(iii1) Erroneous itens of incone. Erroneous itens of incone

are allocated to the spouse who was the source of the incone.
Wage incone is allocated to the spouse who performed the job
produci ng such wages. Itens of business or investnent incone are
all ocated to the spouse who owned the business or investnent. |If
bot h spouses owned an interest in the business or investnent, the

erroneous itemof inconme is generally allocated between the
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spouses in proportion to each spouse’s ownership interest in the
busi ness or investnent, subject to the limtations of paragraph
(c) of this section. In the absence of clear and convincing
evi dence supporting a different allocation, an erroneous incomne
itemrelating to an asset that the spouses owned jointly is
generally allocated 50%to each spouse, subject to the
limtations in paragraph (c) of this section and the exceptions
I n paragraph (d)(4) of this section. For information regarding
the effect of community property |aws, see 81.6015-1(f) and
paragraph (c)(2)(iii) of this section.

(iv) Erroneous deduction itens. Erroneous deductions

related to a business or investnent are allocated to the spouse
who owned the business or investnent. |If both spouses owned an
interest in the business or investnent, an erroneous deduction
itemis generally allocated between the spouses in proportion to
each spouse’s ownership interest in the business or investnent.
In the absence of clear and convincing evidence supporting a
different allocation, an erroneous deduction itemrelating to an
asset that the spouses owned jointly is generally allocated 50%
to each spouse, subject to the limtations in paragraph (c) of
this section and the exceptions in paragraph (d)(4) of this
section. Personal deduction itens are also generally allocated
50% to each spouse, unless the evidence shows that a different
all ocation is appropriate.

(3) Burden of proof. Except for establishing actua
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know edge under paragraph (c)(2) of this section, the requesting
spouse nmust prove that all of the qualifications for making an
el ection under this section are satisfied and that none of the
limtations (including the limtation relating to transfers of
disqualified assets) apply. The requesting spouse nust al so
establish the proper allocation of the erroneous itens.

(4) Ceneral allocation nethod— (i) Proportionate allocation.

(A) The portion of a deficiency allocable to a spouse is the
anmount that bears the sane ratio to the deficiency as the net
anount of erroneous itens allocable to the spouse bears to the
net amount of all erroneous itens. This calculation nmay be
expressed as foll ows:

net anount of erroneous itens

X = allocable to the spouse
deficiency net anount of all erroneous itens

where X = the portion of the deficiency allocable to the spouse.
Thus,

net anount of erroneous itens
X = (deficiency) * allocable to the spouse
net anmount of all erroneous itens

(B) The proportionate allocation applies to any portion of
t he deficiency other than—

(1) Any portion of the deficiency attributable to erroneous
itenms all ocable to the nonrequesting spouse of which the
requesti ng spouse had actual know edge;

(2) Any portion of the deficiency attributable to separate
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treatnment itens (as defined in paragraph (d)(4)(ii) of this
section);

(3) Any portion of the deficiency relating to the liability
of a child (as defined in paragraph (d)(4)(iii) of this section)
of the requesting spouse or nonrequesting spouse;

(4) Any portion of the deficiency attributable to
alternative mnimumtax under section 55;

(5) Any portion of the deficiency attributable to accuracy-
related or fraud penalties;

(6) Any portion of the deficiency allocated pursuant to
alternative allocation nmethods authorized under paragraph 6 of
this section.

(i1) Separate treatnent itenms. Any portion of a deficiency

that is attributable to an itemallocable solely to one spouse
and that results fromthe disall owance of a credit, or a tax or
an addition to tax (other than tax inposed by section 1 or
section 55) that is required to be included with a joint return
(a separate treatnent itenm) is allocated separately to that
spouse. Once the proportionate allocation is nmade, the liability
for the requesting spouse’s separate treatnent itens is added to
the requesting spouse’s share of the liability.

(iii) Child s liability. Any portion of a deficiency

relating to the liability of a child of the requesting and
nonr equesti ng spouse is generally allocated jointly to both

spouses. However, if one of the spouses had sol e custody of the
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child for the entire tax year for which the election rel ates,
such portion of the deficiency is allocated solely to that

spouse. For purposes of this paragraph, a child does not include
the taxpayer’s stepson or stepdaughter, unless such child was

| egal |y adopted by the taxpayer. |If the child is the child of
only one of the spouses, and the other spouse had not |legally
adopted such child, any portion of a deficiency relating to the
liability of such child is allocated solely to the parent spouse.

(iv) Allocation of certain itens— (A) A ternative m ninum

tax. Any portion of the deficiency attributable to alternative

m ni num tax under section 55 is allocated between the spouses in
the sane proportion as each spouse’s share of the tota
alternative m ni numtaxable incone, as defined in section

55(b) (2).

(B) Accuracy-related and fraud penalties. Any portion of

the deficiency attributable to accuracy-related or fraud
penal ties under section 6662 or 6663 is allocated to the spouse
whose item generated the penalty.

(5) Exanples. The follow ng exanples illustrate the rules
of this paragraph (d). |In each exanple, assune that the
requesting spouse or spouses qualify to elect to allocate the
deficiency, that any election is tinely nmade, and that the
deficiency remains unpaid. |In addition, unless otherw se stated,
assune that neither spouse has actual know edge of the erroneous

itens allocable to the other spouse. The exanples are as
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foll ows:

Exanple 1. Allocation of erroneous itenms. (i) Hand Wfile
a 2003 joint Federal incone tax return on April 15, 2004. On
April 28, 2006, a deficiency is assessed with respect to their
2003 return. Three erroneous itens give rise to the deficiency--

(A) Unreported interest inconme, of which Whad actual
know edge, fromH and Ws joint bank account;

(B) A disallowed business expense deduction on H s Schedul e

(C A disallowed Lifetinme Learning Credit for Ws post-
secondary education; and

(ii) Hand Wdivorce in May 2006, and in Septenber 2006, W
timely elects to allocate the deficiency. The erroneous itens
are allocable as foll ows:

(A) The interest income would be allocated 2to H and % to
W except that Whas actual know edge of it. Therefore, Ws
el ection to allocate the portion of the deficiency attributable
to this itemis invalid, and Wremains jointly and severally
liable for it.

(B) The busi ness expense deduction is allocable to H
(C The Lifetine Learning Credit is allocable to W

Exanple 2. Proportionate allocation. (i) Wand Htinely
file their 2001 joint Federal income tax return on April 15,
2002. On August 16, 2004, a $54,000 deficiency is assessed with
respect to their 2001 joint return. H and Wdivorce on Cctober
14, 2004, and Wtinely elects to allocate the deficiency. Five
erroneous itens give rise to the deficiency--

(A) A disallowed $15, 000 business deduction allocable to H,
(B) $20, 000 of unreported incone allocable to H;

(O A disallowed $5,000 deduction for educational expense
all ocable to H;

(D) A disallowed $40, 000 charitable contribution deduction
al l ocable to W and

(E) A disallowed $40, 000 interest deduction allocable to W
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(ii) In total, there are $120,000 worth of erroneous itens,
of which $80,000 are attributable to Wand $40, 000 are
attributable to H.



-53-

Ws itens Hs itens
$40, 000 charitabl e deduction $15, 000 busi ness deducti on
$40, 000 i nterest deduction $20, 000 unreported income
$ 5,000 education deducti on
$80, 000 $40, 000

(iii1) The ratio of erroneous itens allocable to Wto the
total erroneous itens is 2/3 ($80,000/$120,000). Ws liability
islimted to $36,000 of the deficiency (2/3 of $54,000). The
I nternal Revenue Service may collect up to $36,000 from Wand up
to $54,000 fromH (the total anount collected, however, may not
exceed $54,000). If H also nmade an el ection, there would be no
remaining joint and several liability, and the Internal Revenue
Servi ce would collect $36,000 from Wand $18, 000 from H.

Exanple 3. Proportionate allocation with joint erroneous
item (i) On Septenber 4, 2001, Welects to allocate a $3, 000
deficiency for the 1998 tax year to H Three erroneous itens
give rise to the deficiency--

(A) Unreported interest in the amount of $4,000 from a joint
bank account;

(B) A disallowed deduction for business expenses in the
amount of $2,000 attributable to H s business; and

(C© Unreported wage inconme in the anmount of $6, 000
attributable to Ws second j ob.

(ii) The erroneous itens total $12,000. GCenerally, incone,
deductions, or credits fromjointly held property that are
erroneous itens are allocable 50%to each spouse. However, in
this case, both spouses had actual know edge of the unreported
I nterest inconme. Therefore, Ws election to allocate the portion
of the deficiency attributable to this itemis invalid, and Wand
Hremain jointly and severally liable for this portion. Assune
that this portion is $1,000. Wnay allocate the remaining $2, 000
of the deficiency.

Hs itens Ws itens
$2, 000 busi ness deducti on $6, 000 wage i ncome

Total allocable itens: $8, 000



-54-

(iii1) The ratio of erroneous itens allocable to Wto the
total erroneous itens is 3/4 ($6,000/%$8,000). Ws liability is
limted to $1,500 of the deficiency (3/4 of $2,000) allocated to
her. The Internal Revenue Service may collect up to $2,500 from
W (3/4 of the total allocated deficiency plus $1,000 of the
deficiency attributable to the joint bank account interest) and
up to $3,000 fromH (the total anount collected, however, cannot
exceed $3,000).

(iv) Assune H also elects to allocate the 1998 deficiency.
His relieved of liability for 3/4 of the deficiency, which is
allocated to W Hs relief totals $1,500 (3/4 of $2,000). H
remains |liable for $1,500 of the deficiency (1/4 of the allocated
deficiency plus $1,000 of the deficiency attributable to the
joint bank account interest).

Exanple 4. Separate treatnent itens (STIs). (i) On
Sept enber 1, 2006, a $28, 000 deficiency is assessed with respect
to Hand Ws 2003 joint return. The deficiency is the result of
4 erroneous itens--

(A) Adisallowed Lifetime Learning Credit of $2,000
attributable to H;

(B) A disallowed business expense deduction of $8, 000
attributable to H;

(C Unreported income of $24,000 attributable to W and

(D) Unreported self-enployment tax of $14,000 attributable
to W

(ii1) Hand Whboth elect to allocate the deficiency.

(iii) The $2,000 Lifetime Learning Credit and the $14, 000
sel f-enpl oynent tax are STls totaling $16,000. The anount of
erroneous itens included in conputing the proportionate
allocation ratio is $32,000 (%24, 000 unreported i ncone and $8, 000
di sal | oned busi ness expense deduction). The anount of the
deficiency subject to proportionate allocation is reduced by the
amount of STls ($28, 000-$16, 000 = $12, 000).

(iv) O the $32,000 of proportionate allocation itens,
$24,000 is allocable to W and $8,000 is allocable to H

Ws share of allocable itens H s share of allocable itens
3/4 (%24, 000/ $32, 000) 1/4 ($8, 000/ $32, 000)

(v) Ws liability for the portion of the deficiency subject
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to proportionate allocation is limted to $9,000 (3/4 of $12, 000)
and Hs liability for such portionis limted to $3,000 (1/4 of
$12, 000) .

(vi) After the proportionate allocation is conpleted, the
anount of the STls is added to each spouse’s allocated share of
t he deficiency.

Ws share of total deficiency H s share of total deficiency

$ 9,000 allocated deficiency $3,000 allocated deficiency
$14, 000 sel f-enpl oynent tax $2,000 Lifetine Learning Credit
$23, 000 $5, 000

(vii) Therefore, Ws liability is limted to $23,000 and H s
liability is limted to $5,000.

Exanple 5. Allocation of the alternative m ninumtax.
(i) Hand Wfile their 2004 joint Federal incone tax return on
April 15, 2005. During 2004, Ws total alternative m ni mum
t axabl e i ncome was $120,000, and H s total alternative m ni num
t axabl e i ncone was $30,000. Al of Hs inconme was fromhis
busi ness and was reported on Schedule C. Everything on the 2004
return was properly reported, and there was no alternative
mninmumtax liability. 1n 2005 H experienced a net operating
| oss of $25,000 for regular tax purposes. H did not have a net
operating loss for alternative mninmmtax purposes. |In February
2006, H and Wfile an anended return for 2004 claimng the net
operating |l oss that was carried back from 2005. The loss is a
proper deduction, but it results in an alternative m ninumtax
liability, which Hand Wdo not report on the anended return. In
Decenber 2007, a $5,500 deficiency is assessed on their 2004
joint Federal incone tax return resulting fromthe unreported
alternative mnimumtax liability.

(i1) Wand H divorce in January 2008, and Welects to
al | ocate the deficiency.

W's AMI i ncone for 2004: $120, 000
H s AMI i nconme for 2004: $ 30, 000
Total AMI incone for 2004: $150, 000

W's share of AMI incone for 2004: 4/5 ($120, 000/ $150, 000)
H s share of AMI incone for 2004: 1/5 ($30, 000/ $150, 000)

(iii) Ws liability is limted to $4,400 (4/5 x $5,500). H
remains liable for the entire deficiency because he did not nake
an election to allocate the deficiency.
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Exanple 6. Requesting spouse receives a benefit on the
Joint return fromthe nonrequesting spouse’s erroneous item (i)
In 2001, H earns gross incone of $4,000 from his business, and W
earns $50, 000 of wage inconme. On their 2001 joint Federal incone
tax return, H deducts $20, 000 of business expenses resulting in a
net | oss fromhis business of $16,000. H and Wdivorce in
Sept enber 2002, and on May 22, 2003, a $5,200 deficiency is
assessed with respect to their 2001 joint return. Welects to
all ocate the deficiency. The deficiency on the joint return
results froma disallowance of all of Hs $20,000 of deducti ons.

(ii) Since Hused only $4,000 of the disall owed deductions
to of fset gross inconme fromhis business, Whbhenefitted fromthe
ot her $16, 000 of the disallowed deductions used to of fset her
wage inconme. Therefore, $4,000 of the disallowed deductions are
al l ocable to H and $16, 000 of the disallowed deductions are
allocable to W Ws liability islimted to $4,160 (4/5 of
$5,200). If Halso elected to allocate the deficiency, Hs
election to allocate the $4,160 of the deficiency to Wwould be
i nvalid because H had actual know edge of the erroneous itens.

Exanple 7. Calculation of requesting spouse’'s benefit on
the joint return when the nonrequesting spouse’s erroneous item
Is partially disallowed. Assune the sane facts as in exanple 6,
except that H deducts $18, 000 for busi ness expenses on the joint
return, of which $16,000 are disallowed. Since H used only
$2, 000 of the $16,000 disall owed deductions to offset gross
i ncome from his business, Wreceived benefit on the return from
t he ot her $14,000 of the disallowed deductions used to offset her
wage i ncone. Therefore, $2,000 of the disallowed deductions are
all ocable to H and $14, 000 of the disallowed deductions are
allocable to W Ws liability is limted to $4,550 (7/8 of
$5, 200) .

(6) Alternative allocation nethods--(i) Allocation based on

applicable tax rates. |If a deficiency arises fromtw or nore

erroneous itens that are subject to tax at different rates (e.qg.,
ordinary inconme and capital gain itens), the deficiency is

all ocated after first separating the erroneous itens into
categories according to their applicable tax rate. After all
erroneous itens are categorized, a separate allocation is nmade

Wi th respect to each tax rate category using the proportionate
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al l ocati on nmet hod of paragraph (d)(4) of this section.

(i1) Allocation nethods provided in subsequent published

gui dance. The Secretary may prescribe alternative nethods for
al l ocating erroneous itens under section 6015(c) in subsequent
revenue rulings, revenue procedures, or other appropriate
gui dance.

(iii1) Exanple. The follow ng exanple illustrates the rules
of this paragraph (d)(6):

Exanple. Allocation based on applicable tax rates. Hand W
tinely file their 1998 joint Federal incone tax return. Hand W
divorce in 1999. On July 13, 2001, a $5,100 deficiency is
assessed with respect to Hand Ws 1998 return. O this
deficiency, $2,000 results fromunreported capital gain of $6,000
that is attributable to Wand $4, 000 of capital gain that is
attributable to H (both gains being subject to tax at the 20%
margi nal rate). The remaining $3,100 of the deficiency is
attributable to $10, 000 of unreported dividend income of H that
IS subject to tax at a marginal rate of 31% H and Whboth tinely
el ect to allocate the deficiency, and qualify under this section
to do so. There are erroneous itens subject to different tax
rates; thus, the alternative allocation nethod of this paragraph
(d)(6) applies. The three erroneous itens are first categorized
according to their applicable tax rates, then allocated. O the
total amount of 20%tax rate itens ($10,000), 60%is allocable to
Wand 40%is allocable to H Therefore, 60% of the $2, 000
deficiency attributable to these itens (or $1,200) is allocated
to W The remaining 40% of this portion of the deficiency ($800)
is allocated to H The only 31%tax rate itemis allocable to H
Accordingly, His liable for $3,900 of the deficiency ($800 +
$3,100), and Wis liable for the renaining $1, 200.

81.6015-4 Equitable relief.
(a) A requesting spouse who files a joint return for which a
liability remains unpaid and who does not qualify for full relief

under 81.6015-2 or 1.6015-3 may request equitable relief under
this section. The Internal Revenue Service has the discretion to

grant equitable relief fromjoint and several liability to a
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requesti ng spouse when, considering all of the facts and
circunstances, it would be inequitable to hold the requesting
spouse jointly and severally I|iable.

(b) This section may not be used to circunvent the
limtation of 81.6015-3(c)(1) (i.e., no refunds under 81.6015-3).
Therefore, relief is not avail able under this section to refund
liabilities already paid, for which the requesting spouse woul d
otherw se qualify for relief under 81.6015-3.

(c) The Secretary will provide the criteria to be used in
determ ning whether it is inequitable to hold a requesting spouse
jointly and severally liable under this section in revenue
rulings, revenue procedures, or other published guidance.

81.6015-5 Tine and manner for requesting relief.

(a) Requesting relief. To elect the application of

81.6015-2 or 1.6015-3, or to request equitable relief under
81.6015-4, a requesting spouse nust file Form 8857, “Request for

I nnocent Spouse Relief (And Separation of Liability and Equitable
Relief)”; submt a witten statenent containing the sane

I nformation required on Form 8857, which is signed under
penalties of perjury; or submt information in the manner as may
be prescribed by the Secretary in relevant revenue rulings,
revenue procedures, or other published gui dance.

(b) Tine period for filing a request for relief--(1) Ln

general. To elect the application of 81.6015-2 or 1.6015-3, or

to request equitable relief under 81.6015-4, a requesting spouse
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must file Form 8857 or other simlar statenent with the |Internal
Revenue Service no later than two years fromthe date of the
first collection activity agai nst the requesting spouse after
July 22, 1998, with respect to the joint tax liability.

(2) Definitions--(i) Collection activity. For purposes of

this paragraph (b), collection activity neans an adm ni strative

| evy or seizure described by section 6331 to obtain property of
the requesting spouse; an offset of an overpaynent of the
requesting spouse against a liability under section 6402; the
filing of a suit by the United States agai nst the requesting
spouse for the collection of the joint tax liability; or the
filing of a claimby the United States in a court proceeding in
whi ch the requesting spouse is a party or which involves property
of the requesting spouse. Collection activity does not include a
notice of intent to | evy under sections 6330 and 6331(d); the
filing of a Notice of Federal Tax Lien; or a demand for paynent

of tax. The termproperty of the requesting spouse, for purposes

of this paragraph, nmeans property in which the requesting spouse
has an ownership interest (other than solely through the
operation of community property |aws), including property owned
jointly wth the nonrequesting spouse.

(ii) Date of levy or seizure. For purposes of this

paragraph (b), if tangible personal property or real property is
seized and is to be sold, a notice of seizure is required under

section 6335(a). The date of levy or seizure is the date the
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notice of seizure is given. For nore information on the rules
regardi ng notice of seizure, see section 6502(b) and the
regul ati ons thereunder. For purposes of this paragraph (b), if a
| evy is made on cash or intangi ble personal property that wll

not be sold, the date of levy or seizure is the date the notice
of levy is made. For nore information on the rules regarding

| evy, see section 6331 and the regul ati ons thereunder. For

pur poses of this paragraph (b), if a notice of levy is served by
mail, the date of levy or seizure is the date of delivery of the
notice of levy to the person on whomthe levy is nmade. For nore
I nformati on on notices of levy served by mail, see

8301.6331-1(c) of this chapter.

(3) Requests for relief nmade before comencenent of

collection activity. An election or request for relief may be

made before collection activity has commenced. For exanple, an
el ection or request for relief may be nmade in connection wth an
audit or examnation of the joint return, or pursuant to the pre-
| evy coll ection due process (CDP) hearing procedures pursuant to
sections 6320 and 6330. For nore information on the rules
regardi ng pre-levy collection due process, see 88301. 6320-
1T(e)(1) and (2), and 301.6330-1T(e)(1) and (2) of this chapter.
However, no request for relief may be nmade before the date
specified in paragraph (b)(5) of this section.

(4) Exanples. The follow ng exanples illustrate the rules

of this paragraph (b):
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Exanple 1. On January 11, 2000, a notice of intent to |evy
is mailed to Hand Wregarding their 1997 joint Federal incone
tax liability. The Internal Revenue Service |levies on Ws
enpl oyer on June 5, 2000. The Internal Revenue Service |evies on
H s enployer on July 10, 2000. Wnust elect or request relief by
June 5, 2002, which is two years after the Internal Revenue
Service levied on her wages. H nust elect or request relief by
July 10, 2002, which is two years after the Internal Revenue
Service levied on his wages.

Exanple 2. The Internal Revenue Service |levies on Ws bank,
i n which Wnaintains a savings account, to collect a joint
liability for 1995 on January 12, 1998. The bank conplies with
the levy, which only partially satisfies the liability. The
I nternal Revenue Service takes no other collection actions. On
July 24, 2000, Welects relief with respect to the unpaid portion
of the 1995 liability. Ws election is tinmely because the
I nternal Revenue Service has not taken any collection activity
after July 22, 1998; therefore, the two-year period has not
comenced.

Exanple 3. Assune the sane facts as in Exanple 2, except
that the Internal Revenue Service delivers a second |evy on the
bank on July 23, 1998. Ws election is untinely because it is
filed nore than two years after the first collection activity
after July 22, 1998.

Exanple 4. H and Wdo not remt full paynment with their
timely filed joint Federal incone tax return for the 1989 tax
year. No collection activity is taken after July 22, 1998, until
the United States files a suit against both Hand Wto reduce the
tax assessnent to judgnent and to foreclose the tax lien on their
jointly held residence on July 1, 1999. Helects relief on
Cct ober 2, 2000. The election is tinely because it is nmade
within two years of the filing of a collection suit by the United
St at es agai nst H.

Exanple 5. Wfiles a Chapter 7 bankruptcy petition on July
10, 2000. On Septenmber 5, 2000, the United States files a proof
of claimfor her joint 1998 incone tax liability. Welects
relief with respect to the 1998 liability on August 20, 2002.
The election is tinely because it is made within two years of the
date the United States filed the claimin Ws bankruptcy case.

(5) Premature requests for relief. The Secretary will not

consider premature clains for relief under 81.6015-2, 1.6015-3,

or 1.6015-4. A premature claimis a claimfor relief that is
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filed for a tax year prior to the receipt of a notification of an
audit or a letter or notice fromthe Secretary indicating that
there may be an outstanding liability with regard to that year.
Such notices or letters do not include notices issued pursuant to
section 6223 relating to TEFRA partnership proceedings. A
premature claimis not considered an election or request under

81. 6015-1(Qg) (5).

(c) Effect of a final admnistrative determ nation— (1) In

general. A requesting spouse is entitled to only one final

adm ni strative determ nation of relief under 81.6015-1 for a

gi ven assessnent, unless the requesting spouse properly submts a

second request for relief that is described in 81.6015-1(g)(5).
(2) Exanple. The follow ng exanple illustrates the rule of

this paragraph (c):

Exanple. In January 2001, Winvests in tax shelter P, and
I n February 2001, she starts her own business selling crafts,
fromwhi ch she earns $100, 000 of net income for the year. H and
Wfile a joint return for tax year 2001, on which they claim
$20,000 in |l osses fromtheir investment in P, and they omt Ws
sel f-enploynent tax. In March 2003, the Internal Revenue Service
opens an audit under the provisions of subchapter C of chapter 63
of subtitle F of the Internal Revenue Code (TEFRA partnership
proceedi ng) and sends H and Wa notice under section 6223(a)(1).
I n Septenber 2003, the Internal Revenue Service audits H and Ws
2001 joint return regarding the omtted self-enploynent tax. H
may file a claimfor relief fromjoint and several liability for
the self-enploynent tax liability because he has received a
notification of an audit indicating that there may be an
outstanding liability on the joint return. However, his claim
for relief regarding the TEFRA partnership proceeding is
premat ure under paragraph (b)(5) of this section. HwIIl have to
wait until the Internal Revenue Service sends hima notice of
conput ati onal adjustnment or assesses the liability fromthe TEFRA
partnership proceeding on Hand Ws joint return before he files
a claimfor relief with respect to any such liability. The
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assessnent relating to the TEFRA partnership proceeding is
separate fromthe assessnent for the self-enploynent tax;
therefore, H s subsequent claimfor relief for the liability from
the TEFRA partnership proceeding is not precluded by his previous
claimfor relief fromthe self-enploynent tax liability under
this paragraph (c).

81.6015-6 Nonrequesting spouse’s notice and opportunity to

participate in adnmnistrative proceedings.

(a) In general. (1) When the Secretary receives an el ection
under 81.6015-2 or 1.6015-3, or a request for relief under
81.6015-4, the Secretary nust send a notice to the nonrequesting
spouse’s | ast known address that inforns the nonrequesting spouse
of the requesting spouse’s claimfor relief. The notice nust
provi de the nonrequesting spouse with an opportunity to submt
any information that should be considered in determ ning whether
t he requesting spouse should be granted relief fromjoint and
several liability. A nonrequesting spouse is not required to
submt information under this section. The Secretary has the
di scretion to share with one spouse any of the information
submtted by the other spouse. At the request of one spouse, the
Secretary will omt from shared docunents the spouse’ s new nane,
address, enployer, tel ephone nunber, and any other information
that woul d reasonably indicate the other spouse’s |ocation.

(2) The Secretary nust notify the nonrequesting spouse of
the Secretary’s final determ nation with respect to the
requesting spouse’s claimfor relief under section 6015.

However, the nonrequesting spouse is not permtted to appeal such
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det erm nati on

(b) Information submtted. The Secretary will consider al
of the information (as relevant to each particular relief
provi sion) that the nonrequesting spouse submits in determ ning
whether relief fromjoint and several liability is appropriate,
i ncluding information relating to the foll ow ng—

(1) The legal status of the requesting and nonrequesting
spouses’ marri age;

(2) The extent of the requesting spouse’ s know edge of the
erroneous itens or underpaynent;

(3) The extent of the requesting spouse’s know edge or
participation in the famly business or financial affairs;

(4) The requesting spouse’s education |evel;

(5) The extent to which the requesting spouse benefitted
fromthe erroneous itens;

(6) Any asset transfers between the spouses;

(7) Any indication of fraud on the part of either spouse;

(8) Whether it would be inequitable, within the neaning of
881. 6015-2(d) and 1.6015-4(b), to hold the requesting spouse
jointly and severally liable for the outstanding liability;

(9) The allocation or ownership of itens giving rise to the
deficiency; and

(10) Anything else that may be relevant to the determ nation
of whether relief fromjoint and several liability should be

gr ant ed.
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(c) Effect of opportunity to participate. The failure to

submt information pursuant to paragraph (b) of this section does
not affect the nonrequesting spouse’'s ability to seek relief from
joint and several liability for the sane tax year. However

I nformati on that the nonrequesting spouse submts pursuant to
paragraph (b) of this section is relevant in determ ni ng whet her
relief fromjoint and several liability is appropriate for the
nonr equesti ng spouse shoul d the nonrequesting spouse al so submt
an application for relief.

81.6015-7 Tax Court review.

(a) ILn general. Requesting spouses may petition the Tax
Court to review the denial of relief under 81.6015-1.

(b) Tine period for petitioning the Tax Court. Pursuant to

section 6015(e), the requesting spouse may petition the Tax Court
to review a denial of relief under 81.6015-1 within the 90-day
peri od beginning on the date the final determ nation letter is
mailed. |If the Secretary does not nmail the requesting spouse a
final determnation letter within 6 nonths of the date the
requesting spouse files an election under 81.6015-2 or 1.6015-3,
the requesting spouse may petition the Tax Court to review the
el ection at any tinme after the expiration of the 6-nonth period,
and before the expiration of the 90-day period begi nning on the
mai ling date of the final determnation letter. The Tax Court
also may review a claimfor relief if Tax Court jurisdiction has

been acqui red under section 6213(a) or 6330(d). For rules
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regarding petitioning the Tax Court under section 6213(a) or
6330(d), see 88301.6213-1, 301.6330-1T(f), and 301.6330-1T(g) of
this chapter

(c) Restrictions on collection and suspension of the running

of the period of limtations--(1l) Restrictions on collection

under 81.6015-2 or 1.6015-3. Unless the Secretary determ nes
that collection will be jeopardized by delay, no | evy or
proceeding in court shall be nade, begun, or prosecuted against a
requesting spouse electing the application of 81.6015-2 or

1. 6015-3 for the collection of any assessnment to which the

el ection relates until the expiration of the 90-day period
described in paragraph (b) of this section, or if a petitionis
filed wwth the Tax Court, until the decision of the Tax Court
becones final under section 7481. Notw thstanding the preceding
sentence, if the requesting spouse appeals the Tax Court’s
determnation, the Internal Revenue Service may resune collection
of the liability fromthe requesting spouse on the date of the
Tax Court’s determ nation unless the requesting spouse files an
appeal bond pursuant to the rules of section 7485. For nore

i nformati on regarding the date on which a decision of the Tax
Court becones final, see section 7481 and the regul ati ons

t hereunder. Jeopardy under this paragraph (c)(1) neans
conditions exist that would require an assessnent under section
6851 or 6861 and the regul ati ons thereunder.

(2) Suspension of the running of the period of limtations--

(i) Relief under 81.6015-2 or 1.6015-3. The running of the
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period of Iimtations in section 6502 on collection against the
requesting spouse of the assessnment to which an el ection under
81.6015-2 or 1.6015-3 relates is suspended for the period during
whi ch the Commi ssioner is prohibited by paragraph (c)(1) of this
section fromcollecting by levy or a proceeding in court and for
60 days thereafter.

(i1) Relief under 81.6015-4. |If a requesting spouse seeks

only equitable relief under 81.6015-4, the restrictions on

coll ection of paragraph (c)(1) of this section do not apply. The
request for relief does not suspend the running of the period of
limtations on collection.

(3) Definitions--(i) Levy. For purposes of this paragraph

(c), levy neans an adm nistrative |levy or seizure described by
section 6331.

(ii1) Proceedings in court. For purposes of this paragraph

(c), proceedings in court nmeans suits filed by the United States
for the collection of Federal tax. Proceedings in court does not
refer to the filing of pleadings and clains and ot her
participation by the Conmm ssioner or the United States in suits
not filed by the United States, including Tax Court cases, refund

suits, and bankruptcy cases.

(ii1) Assessnent to which the election relates. For
pur poses of this paragraph (c), the assessnent to which the
election relates is the entire assessnent of the deficiency to

which the election relates, even if the election is made with
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respect to only part of that deficiency.

81.6015-8 Applicable liabilities.

(a) ILn general. Sections 6015(b), 6015(c), and 6015(f)
apply to liabilities that arise after July 22, 1998, and to
liabilities that arose prior to July 22, 1998, that were not paid
on or before July 22, 1998.

(b) Liabilities paid on or before July 22, 1998. A

requesti ng spouse seeking relief fromjoint and several liability
for amounts paid on or before July 22, 1998, nust request relief
under section 6013(e) and the regul ations thereunder.

(c) Exanples. The follow ng exanples illustrate the rules

of this section:

Exanple 1. H and Wfile a joint incone tax return for 1995
on April 15, 1996. There is an understatenment on the return
attributable to an om ssion of Hs wage incone. On Cctober 15,
1998, H and Wreceive a 30-day letter proposing a deficiency on
the 1995 joint return. Wpays the outstanding liability in ful
on Novenber 30, 1998. In March 1999, Wfiles Form 8857,
requesting relief fromjoint and several liability under section
6015(b). Although Ws liability arose prior to July 22, 1998, it
was unpaid as of that date. Therefore, section 6015 is
appl i cabl e.

Exanple 2. H and Wfile their 1995 joint incone tax return
on April 15, 1996. On October 14, 1997, a deficiency is assessed
regardi ng a disall owed busi ness expense deduction attributable to
H  On June 30, 1998, the Internal Revenue Service |evies on Ws
bank account in full satisfaction of the outstanding liability.
On August 31, 1998, Wfiles a request for relief fromjoint and
several liability. The liability arose prior to July 22, 1998,
and it was paid as of July 22, 1998. Therefore, section 6015 is
not applicable and section 6013(e) is applicable.
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81.6015-9 FEffective date.

Sections 1.6015-0 through 1.6015-9 are applicable for al
el ections under 81.6015-2 or 1.6015-3 or any requests for relief
under 81.6015-4 filed on or after the date final regulations are

published in the Federal Register



