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DEPARTMENT OF THE TREASURY
I nternal Revenue Service

26 CFR Parts 1 and 602

[ TD 8834]

RI N 1545- AU22 and 1545- AX30

Treatnment of Distributions to Foreign Persons Under Sections
367(e) (1) and 367(e)(2)

AGENCY: Internal Revenue Service (IRS), Treasury.
ACTI ON: Final regulations.
SUMVARY: This docunent anends the Inconme Tax Regul ations by
renovi ng tenporary regul ations on the treatnment of distributions
to foreign persons under section 367(e) of the Internal Revenue
Code and adding final regulations under section 367(e). These
final regulations are necessary to inplenent section 367(e)(1)
and (2), as added to the Internal Revenue Code by the Tax Reform
Act of 1986, which affects U S. corporations.
DATES: These regul ations are effective August 9, 1999.
FOR FURTHER | NFORMATI ON CONTACT: Guy A. Bracuti, 202-622-3860
(not a toll-free nunber).
SUPPLEMENTARY | NFORVATI ON:
Paper wor k Reducti on Act

The collection of information in this final rule has been
revi ewed and, pending receipt and eval uation of public comments,
approved by the Ofice of Managenent and Budget (OVB) under 44
U. S.C. 3507 and assi gned control nunber 1545-1487.

The collections of information in this regulation are in

§81.367(e)-1(d)(2), 1.367(e)-1(d)(3), 1.367(e)-2(b)(2), and
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1.6038B-1(e). This information is required to obtain certain
exenptions fromtaxation and to satisfy other information
reporting requirenments inposed by the Internal Revenue Code
(Code). This information will be used by the Internal Revenue
Service to verify whether a taxpayer is entitled to an exenption
frominconme tax. The likely respondents are |arge corporations.

Comments on the collections of information should be sent to
the O fice of Managenent and Budget, Attn: Desk O ficer for the
Departnent of the Treasury, Ofice of Information and Regul atory
Affairs, Washington, DC 20503, with copies to the Internal
Revenue Service, Attn: |IRS Reports C earance Oficer, OP:FS:FP,
Washi ngton, DC 20224. Comments on the collection of information
shoul d be received by October 8, 1999.

Comments are specifically requested concerning: Wether the
collections of information are necessary for the proper
performance of the functions of the IRS, including whether the
information will have practical utility; The accuracy of the
estimated burden associated with the collection of information
(see below); How the quality, utility, and clarity of the
i nformation to be collected may be enhanced; How the burden of
conplying with the collections of information may be m ni m zed,

I ncluding through the application of automated collection
techni ques or other forms of information technol ogy; and
Estimates of capital or start-up costs and costs of operation,
mai nt enance, and purchase of services to provide

i nformation. The estimated total annual reporting and/or
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recor dkeepi ng burden is 2,471 hours. The estimated average
annual burden hours per respondent and/or recordkeeper is 11
hours. The estimated nunber of respondents and/or recordkeepers
Is 217. The estimated annual frequency of responses is once.

An agency may not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless it
di splays a valid control nunber assigned by the O fice of
Managenent and Budget .

Books or records relating to a collection of information
must be retained as long as their contents nmay becone material in
the adm nistration of any internal revenue |aw. Cenerally, tax
returns and tax return information are confidential, as required
by 26 U.S.C. 6103.

Backgr ound

Section 367(e) (1) anmended the Code by providing regul atory
authority to tax gain on a domestic distributing corporation’s
section 355 distribution of stock or securities to foreign
persons. Section 367(e)(2) amended the Code by requiring a
liquidating corporation to recognize gain (or loss) attributable
to property distributed in a section 332 liquidation to a foreign
parent corporation, except to the extent regulations provide
otherwise.

On January 16, 1990, temporary regulations under section
367(e)(1) and (2) were published in the Federal Register (55FR
1406 [TD 8280, 1990-1 C.B. 80]). A cross-referenced Notice of

Proposed Rulemaking was published on that same date under RIN
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1545- AL35 (55 FR 1472 [1990-1 C.B. 678]). The tenporary
regul ati ons were proposed and issued to inplenent section 367(e)
of the Internal Revenue Code of 1986 (Code), as anmended by
sections 631(d)(1) and 1810(g) of the Tax Reform Act of 1986 (100
Stat. 2085, 2272, Public Law 99-514 [1986-3 C.B.]). On January
25, 1993, final regul ations under section 367(e)(1l) were
published in the Federal Register (58 FR 5927 [TD 8472, 1993-1
C.B. 51]). RIN 1545-AL35 was thereby closed. The preanble of TD
8472 stated that final regul ations under section 367(e)(2) would
be promul gated in a separate Treasury decision and that taxpayers
could apply the provisions contained in 81.367(e)-2T to
distributions occurring on or after January 16, 1993, and prior
to the date that is 30 days after final regulations under section
367(e)(2) are published in the Federal Register. The final
regulations under section 367(e)(1) were removed and replaced
with temporary regulations that were published in the Feder al
Regi st er on August 14, 1996 (61 FR 42165 [TD 8682, 1996-2 C.B.
12]). A cross-referenced Notice of Proposed Rulemaking was
published on August 14, 1996 under RIN 1545-AU22 (61 FR 42217).
A new RIN (RIN 1545-AX30) has been issued under which the section
367(e)(2) proposed regulations will be finalized.

No significant comments were received with respect to the

1996 Notice of Proposed Rulemaking with respect to section
367(e)(1). Comments were received with respect to the 1990
Notice of Proposed Rulemaking with respect to sections 367(e)(1)

and 367(e)(2). No hearings were held on either Notice of



Proposed Rul emaki ng.
Expl anati on of Revisions and Sunmary of Comments
. Overview

These final regulations address the tax consequences of
distribution by a domestic corporation of its subsidiary’s stock
to foreign shareholders in a transaction described in section 355
(outbound section 355 distribution), a liquidation of a domestic
corporation into a foreign parent corporation in a transaction
described in section 332 (outbound liquidation), and a
liquidation of a foreign corporation into a foreign parent
corporation in a transaction described in section 332 (foreign-
to-foreign liquidation).

Section 367(e) grants the Secretary authority to provide the
extent to which a distributing corporation in an outbound section
355 distribution or liquidation or foreign-to-foreign liquidation
may obtain the benefit of nonrecognition treatment when it makes
the distribution to a foreign shareholder. The purpose of
section 367 is to prevent the inappropriate avoidance of U.S. tax
that can arise from the application of nonrecognition provisions
in the cross-border context.

A. Outbound section 355 distributions

Section 367(e)(1) provides that a distribution under section
355 (or so much of section 356 as relates to section 355) by a
U.S. corporation to its foreign shareholders is accorded
nonrecognition treatment except to the extent provided in

regulations. Section 1.367(e)-1 provides the circumstances under

a
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whi ch such a distribution is taxable.

The |l egislative history to section 367(e)(1) provides that
“transfers of stock by domestic corporations to foreign persons
pursuant to Code section 355 . . . will give rise to the
recogni tion of gain under Code section 367(e), to the extent
provided in regulations. The commttee expects that the
Secretary will carefully consider the extent to which it is
appropriate, in view of the purpose of section 367(e), to require
the recognition of gain upon the transfer of the stock of a
donmestic corporation to foreign persons under section 355.” HR
Rep. 426, 99'" Cong., 1° Sess. 931 (1985); S. Rep. 313, 99'"
Cong., 2" Sess. 950 (1986).

The tenporary regul ati ons under section 367(e)(1) provide a
general rule that a donmestic distributing corporation is taxed on
a distribution of controlled stock to foreign sharehol ders,
regardl ess of whether the controlled corporation is a donestic
corporation or a foreign corporation. Several exceptions are
provided in the current tenporary regulations in the case of an
out bound di stribution of stock of a donestic controlled
cor poration.

Consistent with the | egislative history above and the
tenporary regul ations, the final regulations continue to provide
t hat an outbound section 355 distribution of a foreign controlled
corporation is taxable to the distributing corporation. See also
sections 367(b) and 1248(f) of the Code. |In the case of an

out bound section 355 distribution of a donestic controll ed
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corporation, however, the final regul ations anend the tenporary
regul ati ons by providing that the distributing corporation shal
obtain the benefit of nonrecognition treatnent. |In weighing the
adm ni strative burdens to taxpayers and the Governnent in
connection wth rules requiring gain recognition agreenents and
simlar arrangenents, the IRS and Treasury believe that adequate
protections are in place to protect the policies of section
367(e)(1). Specifically, significant protections are provided in
sections 355(d) and (e) and the device and continuity of interest
requi renents of section 355.

B. Qutbound and foreign-to-foreign |liquidations

Generally, a liquidating corporation does not recognize gain
or loss on a distribution in conplete |liquidation into a parent
corporation that neets the ownership requirenents of section
332(b). See Section 337(a) of the Code. Section 367(e)(2)
provides that a section 332 liquidation into a foreign parent is
taxed to the liquidating corporation, except to the extent
provided in regulations. Section 1.367(e)-2 provides the
ci rcunst ances under which gain or |oss on assets distributed in a
section 332 liquidation into a foreign parent is not currently
recogni zed.

Section 332 was enacted in 1935 to encourage the
simplification of corporate structures and was retained in 1986

as an exception to the repeal of the General Uilities doctrine.

Consistent with the policies of section 332, the final

regul ations generally tax the distribution of assets in an
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out bound |i qui dation but provide exceptions for assets over which
the United States retains adequate taxing jurisdiction. The
final regulations retain the exceptions in the proposed
regul ations for a distribution of assets used in the conduct of a
U S. trade or business and for a distribution of a U S. real
property interest (USRPI). In addition, the final regul ations
provide a new exception for a distribution of stock of a donestic
subsidiary that is 80 percent owned by vote and value directly by
the |iquidating corporation.

In a foreign-to-foreign liquidation, the final regulations
general ly adopt the rules provided in the proposed regul ations.
Thus, the regul ations generally provide that the liquidation is
not taxable, except to the extent that assets used in a U S
trade or business are distributed and not used in a U S. trade or
busi ness over the subsequent ten-year period. The ten-year
period (which is also used in the U S. trade or business
exception for outbound |iquidations) supplenents the principles
contained in section 864(c)(7). The regulations also tax a
distribution of assets that had fornerly been used in the conduct
of a U S. trade or business by the |iquidating corporation.

I1. Details of Provisions

A. CQutbound section 355 distributions

The final regulations amend the rule in the tenporary
regul ati ons and do not require gain recognition on an outbound
section 355 distribution of the stock or securities of a donestic

corporation. The final regulations continue to require gain
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recognition on an outbound section 355 distribution of the stock
or securities of a foreign corporation.

Where gain recognition is required, the final regul ations
anend the rules for determining the residency status of
di stributees of stock or securities in an outbound section 355
distribution. A distributee is presuned to be a person who is
not a qualified U S. person (i.e., a person that is not a U S.
citizen, resident, or corporation), except to the extent that the
di stributing corporation certifies that the distributee is a
qualified U S. person. A publicly traded distributing
corporation may use a reasonable analysis wth respect to
di stributees who are not five percent sharehol ders of publicly
traded stock to denonstrate the nunber of distributees that are
qualified U S. persons. A reasonable analysis includes a
determ nation of the actual nunber of distributees that are
qualified U S. persons or a reasonable statistical analysis of
sharehol der records and other relevant information. The final
regul ati ons al so broaden the | ook-through rule in the tenporary
regul ations for determning the identity of the distributees of
stock or securities of a controlled corporation received by a
partnership, trust or estate to include stock or securities
recei ved by a disregarded entity.

Section 1.367(e)-1 is applicable to distributions occurring
I n taxabl e years ending after August 8, 1999.

B. Qutbound and foreign-to-foreign |liquidations

1. Ceneral Rule
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The final regul ations under section 367(e)(2) contain two
sets of rules, dependi ng upon whether the |iquidating corporation
I's donestic or foreign. The final regulations retain the rules
of the proposed regulations with respect to foreign-to-foreign
l'iquidations wth only m nor nodification.

In the case of an outbound liquidation, a donestic
| i qui dating corporation is generally required to recogni ze gain
(or loss) on the distributed assets. |In determ ning the anount
of gain or |oss recognized under the general rule, the proposed
regul ations contain an anti-netting rule and an anti-stuffing
rule that limit the domestic liquidating corporation’s ability to
recognize losses.

Several commentators criticized the anti-netting rule
contained in the proposed regulations as overly broad because the
rule prohibits the netting of ordinary losses against capital
gains. The final regulations take this into account and allow
the netting of ordinary or capital losses against ordinary or
capital gains to the same extent allowed under general rules of
the Code, including section 1211.

Commentators also questioned the propriety of the anti-
stuffing rule in the proposed regulations and argued that the
anti-stuffing rules contained in section 336(d) and the loss
limitation rules of section 382 should sufficiently address loss
trafficking concerns. The anti-stuffing rule contained in the
proposed regulations disallows the recognition of losses

attributable to property acquired in capital contributions,
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section 332 |iquidations, and exchanges under sections 351 and
361 within five years of the distribution.

The I'RS and Treasury do not believe that sections 336(d) and
382 alone adequately address the Government’s loss trafficking
concerns. For example, neither section 336(d) nor 382 would
limit a liquidating corporation’s ability to recognize a loss
that is acquired in a reorganization among affiliates even though
the loss could not have been recognized if those corporations
were liquidated individually. The anti-stuffing rule in the
proposed regulations also does not adequately protect against the
use of losses to offset gains where the loss corporation acquires
the gain property.

After considering the issue, the Treasury and the IRS have
amended the anti-stuffing rule in the final regulations to limit
the recognition of built-in gains and losses attributable to
property received by the domestic liquidating corporation in a
reorganization or liquidation occurring within two years prior to
the distribution. Sections 336(d) and 382 also limit loss
recognition in applicable circumstances.

Comments also requested clarification on the treatment of a
distribution of an interest in a publicly traded partnership
(PTP). The final regulations provide that an interest in a PTP
that is treated as a corporation under section 7704(a) shall be
treated in the same manner as stock.

The final regulations retain the look-through rule for a

domestic liquidating corporation’s distribution of a partnership
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interest to its foreign parent. The |ook-through rule provides
that, for purposes of the regulation, a donestic |iquidating
corporation is treated as distributing its proportionate share of
the partnership property. The Treasury and the |IRS hereby
request comments on the proper nethod of cal culating such gain or
|l oss and reserve a section in the final regulations wth respect
to this issue. Comments shoul d consider the application of
simlar rules in other cross-border contexts, such as Treas. Reg.
81.367(a)-1T(c)(3).
2. Exceptions to General Rule

The proposed regulations contain exceptions to the general
gain recognition rule for the distribution of property used in a
U.S. trade or business and the distribution of a USRPI. The
final regulations retain the two exceptions with some
modifications and add an additional exception for stock of a
domestic subsidiary corporation.

Under the proposed regulations, a domestic liquidating
corporation does not recognize gain (or loss) on the distribution
of property used in a U.S. trade or business, if: (1) the foreign
parent is not a controlled foreign corporation; (2) the foreign
parent continues to use the property in a U.S. trade or business
for a ten-year period following the distribution of such
property; and (3) the domestic liquidating corporation and the
foreign parent attach a statement to their U.S. income tax
returns for the year of distribution. If within the ten-year

period following a distribution, the property ceases to be used
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in the foreign parent’s U.S. trade or business other than by a
disposition, then the foreign parent is required to file an
amended U.S. income tax return on behalf of the domestic
liquidating corporation and recognize gain thereon. If the
foreign parent disposes of such property, then the foreign parent
recognizes gain (or loss) on its U.S. income tax return for the
year of disposition in lieu of the domestic liquidating
corporation recognizing gain on an amended return for the year of
distribution. Also, under the proposed regulations, gain
recognition is not triggered on involuntary conversions of such
property under section 1033, like-kind exchanges of such property
under section 1031, and the abandonment of obsolete or worthless
property.

The final regulations modify the U.S. trade or business
property exception in response to comments in several respects.
First, the final regulations make the exception available to a
domestic liquidating corporation that liquidates into a
controlled foreign corporation. Second, the final regulations no
longer require that the foreign parent file an amended return on
behalf of the liquidating corporation when property ceases to be
used in the conduct of a U.S. trade or business (whether by
disposition or otherwise), provided that the foreign parent
properly recognizes gain (or loss in the case of a disposition)
as if the property had been sold for fair market value at the
time the property ceases to be used in the conduct of a U.S.

trade or business. Third, the final regulations expand the types
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of dispositions that will not trigger gain recognition. U.S.
trade or business property may be transferred to another person
wi thout gain recognition, if the transfer is a disposition
normal ly entitled to nonrecognition under the Code and the
transferor and transferee satisfy various procedural
requirenents.

The final regulations retain the exception for a
di stribution of a USRPI contained in the proposed regulation wth
only mnor nodification.

The final regulations add a new exception that allows for
nonrecognition of gain on a distribution of stock of a donestic
subsidiary that is 80 percent owned (by vote and value) directly
by the donestic |iquidating corporation, provided that the
| i qui dati on does not have as a principal purpose the avoi dance of
U S. tax on a subsequent disposition of the donestic subsidiary.
3. General Anti-abuse Rule

The final regulations contain a new anti-abuse rule that
all ows the Comm ssioner to require the |iquidating corporation to
recogni ze gain (or treat the liquidating corporation as if it had
recogni zed | oss) on the distribution of property pursuant to the
l'iquidation if a principal purpose of the liquidation is the
avoi dance of U. S. tax. The rule would apply, for exanple, if a
princi pal purpose of a liquidation is the distribution of a
domestic liquidating corporation’s earnings and profits without a
U.S. withholding tax. In certain circumstances, the Service is

also concerned about a liquidation of a domestic corporation into
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a U S. branch of a foreign corporation in a manner that
facilitates the avoidance of U S. tax, including the
I nappropri ate use of attributes such as net operating | osses.
Li qui dations used to facilitate the avoi dance of tax may be
chal  enged under existing law. The Treasury and the |IRS hereby
solicit comments, however, as to other neasures that shoul d be
taken to adequately address such transactions, including the nore
specific identification of the conditions under which |iquidated
property, particularly securities and other financi al
I nstrunments, may be considered to be used in a U S. trade or
busi ness.
4. Effective Date

Section 1.367(e)-2 is applicable to distributions occurring
30 days after August 9, 1999 or, if a taxpayer elects, to
distributions in taxable years ending after August 8, 1999. In
addi tion, taxpayers may rely on the principles contained in the
tenporary regul ati ons issued under section 367(e)(2) on January
16, 1990 for distributions occurring prior to 30 days after
August 9, 1999.
C. Section 6038B

The regul ati ons under section 6038B are also revised to
require reporting for transactions described in section 367(e) (1)
and (2) in accordance with the final regul ations under section
367(e) (1) and (2).

Speci al Anal yses

It has been determ ned that these regulations are not a
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significant regulatory action as defined in Executive Oder
12866. Therefore, a regulatory assessnent is not required. It
I's hereby certified that the collections of information contained
in this regulation wll not have a significant econom c inpact on
a substantial nunber of small entities. This certification is
based upon the fact that the nunber of section 367(e)
distributions that require reporting under these regulations is
estimated to be only 400 per year. Moreover, because these
regulations will primarily affect |large nultinational
corporations, it is estimated that out of the 400 transactions
very few, if any, wll involve small entities. Thus, a
Regul atory Flexibility Analysis under the Regulatory Flexibility
Act (5 U.S.C. chapter 6) is not required.

Pursuant to section 7805(f) of the Code, the notice of
proposed rul emaki ng precedi ng these regul ati ons was submtted to
the Chief Counsel for Advocacy of the Small Business
Adm ni stration for comment on the inpact of the proposed
regul ati ons on smal |l busi ness.

Drafting Information

The principal author of these regulations is Guy A Bracuti
of the Ofice of Associate Chief Counsel (International).
However, other personnel fromthe IRS and Treasury Depart nent
participated in their devel opnent.

Li st of Subjects
26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.



26 CFR Part 602

Reporting and recordkeepi ng requirenents.
Adoption of Anendnents to the Regul ations

Accordingly, 26 CFR parts 1 and 602 are anended as foll ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended
by renoving the entry for 1.367(e)-1T and by adding entries in
nunerical order to read in part as foll ows:

Authority: 26 U S.C. 7805 * * *
Section 1.367(e)-1 al so issued under 26 U.S.C. 367(e)(1).
Section 1.367(e)-2 also issued under 26 U. S. C. 367(e)(2). * * *
81.367(e)-0T through 81.367(e)-2T [Removed]

Par. 2. Sections 1.367(e)-0T, 1.367(e)-1T, and 1.367(e)-2T
are renoved.

Par. 3. Sections 1.367(e)-0, 1.367(e)-1, and 1.367(e)-2 are
added to read as foll ows:

§1.367(e)-0 Outline of 881.367(e)-1 and 1.367(e)-2

This section lists captioned paragraphs contained in
881.367(e)-1 and 1.367(e)-2 as follows:
81.367(e)-1 Distributions described in section 367(e)(1)

(a) Purpose and scope.

(b) Gain recognition.

(1) General rule.

(2) Stock owned through partnerships, disregarded entities,
trusts, and estates.

(3) Gain computation.

(4) Treatment of distributee.

(c) Nonrecognition of gain.

(d) Determining whether distributees are qualified U.S. persons.
(1) General rule--presumption of foreign status.

(2) Non-publicly traded distributing corporations.

(3) Publicly traded distributing corporations.



1) Five percent sharehol ders.

1) Other distributees.

4) Qualified exchange or other market.
e) Reporting under section 6038B.

f) Effective date.

(
(
(
(
(

81.367(e)-2 Distributions described in section 367(e)(2)

(a) Purpose and scope.

(1) In general.

(2) Nonapplicability of section 367(a).

(b) Distribution by a domestic corporation.

(1) General rule.

(i) Recognition of gain and loss.

(if) Operating rules.

(A) General rule.

(B) Overall loss limitation.

(1)) Overall loss limitation rule.

(2)) Example.

(C) Special rules for built-in gains and losses attributable to
property received in liquidations and reorganizations.
(iif) Distribution of partnership interest.

(A) General rule.

(B) Gain or loss calculation. [Reserved]

(C) Basis adjustments.

(D) Publicly traded partnerships.

(2) Exceptions.

(i) Distribution of property used in a U.S. trade or business.
(A) Conditions for nonrecognition.

(B) Qualifying property.

(C) Required statement.

(1) Declaration and certification.

(2.) Property description.

(3)) Distributee identification.

(4.) Treaty benefits waiver.

(5.) Statute of limitations extension.

(D) Failure to file statement.

(E) Operating rules.

(1) Gain or loss recognition by the foreign distributee
corporation.

(i_) Taxable dispositions.

(ii_) Other triggering events.

(2.) Gain recognition by the domestic liquidating corporation.
(i_) General rule.

(iL_) Amended return.

(ii__) Interest.

(iv_) Joint and several liability.

(3.) Schedule for property no longer used in a U.S. trade or
business.

(4.) Nontriggering events.

(i_) Conversions, certain exchanges, and abandonment.
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Amendnent to Master Property Description
Nontriggering transfers to qualified transferees.
Distribution of certain U S. real property interests.
1) Distribution of stock of domestic subsidiary corporations.
Condi tions for nonrecognition.
Exceptions when the |iquidating corporation is a US. real
perty hol di ng corporation.
Anti - abuse rul e.
Requi red statenent.
QG her consequences.
Distributee basis in property.
Reporting under section 6038B.
i) Qther rules.
Distribution by a foreign corporation.
General rule--gain and | oss not recogni zed.
Excepti ons.
Property used in a U S. trade or business.
General rule.
Ten-year active U.S. business exception.
Requi red st atenent.
Operating rules.
1) Property fornmerly used in a U S. trade or business.
) Ot her consequences.
i) Distributee basis in property.
) Qther rules.
) Anti-abuse rule.
) Effective date.

—_—n— N

—
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81.367(e)-1 Distributions described in section 367(e)(1)

(a) Purpose and scope . This section provides rules for

recognition (and nonrecognition) of gain by a domestic
corporation (distributing corporation) on a distribution of stock
or securities of a corporation (controlled corporation) to

foreign persons that is described in section 355. Paragraph (b)
of this section contains the general rule that gain is recognized
on the distribution to the extent stock or securities of

controlled are distributed to foreign persons. Paragraph (c) of
this section provides an exception to the gain recognition rule
for distributions of stock or securities of a domestic

corporation. Paragraph (d) of this section contains rules for
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determ ni ng whet her distributees of stock or securities in a
section 355 distribution are qualified U S. persons. Par agr aph
(e) of this section cross-references section 6038B for certain
reporting obligations. Finally, paragraph (f) of this section

specifies the effective date of this section.

(b) Gain recognition--(1) CGeneral rule. If a donestic
corporation nmakes a distribution of stock or securities of a
corporation that qualifies for nonrecognition under section 355
to a person who is not a qualified U S. person, then, except as
provi ded in paragraph (c) of this section, the distributing
corporation shall recognize gain (but not |oss) on the
di stribution under section 367(e)(1). A distributing corporation
shal | not recognize gain under this section with respect to a
section 355 distribution to a qualified U S. person. For
purposes of this section, a qualified U S. person is--

(A) Acitizen or resident of the United States; or

(B) A donestic corporation

(2) Stock owned through partnerships, disregarded entities,

trusts, and estates. For purposes of this section, distributing
corporation stock or securities owned by or for a partnership
(whether foreign or donmestic) are owned proportionately by its
partners. A partner’s proportionate share of the stock or

securities of the distributing corporation shall be equal to the

partner’s distributive share of the gain that would have been

recognized had the partnership sold the stock or securities (at a

taxable gain) immediately before the distribution. The partner’s
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di stributive share of gain shall be determ ned under the rules
and principles of sections 701 through 761 and the regul ati ons
t hereunder. For purposes of this section, stock or securities
owned by or for an entity that is disregarded as an entity
(disregarded entity) under 81.7701-3(b)(1)(ii) or (b)(2)(i))(C)
are owned directly by the owner of such disregarded entity. For
purposes of this section, stock or securities owned by or for a
trust or estate (whether foreign or domestic) are owned
proportionately by the persons who would be treated as owning
such stock or securities under section 318(a)(2)(A) and (B). In
applying section 318(a)(2)(B)(i), if a trust includes interests
that are not actuarially ascertainable, all such interests shall
be considered to be owned by foreign persons. In a case where an
interest holder in a partnership, a disregarded entity, trust, or
estate that (directly or indirectly) owns stock of the
distributing corporation is itself a partnership, disregarded
entity, trust, or estate, the rules of this paragraph (b)(2)
apply to such interest holder.

(3) Gain computation . Gain recognized under paragraph

(b)(2) of this section shall be equal to the excess of the fair
market value of the stock or securities distributed to persons
who are not qualified U.S. persons (determined as of the time of
the distribution) over the distributing corporation's adjusted
basis in the stock or securities distributed to such

distributees. For purposes of the preceding sentence, the

distributing corporation's adjusted basis in each unit of each
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cl ass of stock or securities distributed to a distributee shal
be equal to the distributing corporation’s total adjusted basis
in all of the units of the respective class of stock or
securities owned i nmmedi ately before the distribution, divided by
the total nunber of units of the class of stock or securities
owned i medi ately before the distribution.

(4) Treatnent of distributee. If the distribution

ot herw se qualifies for nonrecognition under section 355, each

di stributee shall be considered to have received stock or
securities in a distribution qualifying for nonrecognition under
section 355, even though the distributing corporation nmay
recogni ze gain on the distribution under this section. Thus, the
di stributee shall not be considered to have received a

di stribution described in section 301 or a distribution in an
exchange described in section 302(b) upon the receipt of the
stock or securities of the controlled corporation, and the
donestic distributing corporation shall have no w thhol di ng
responsi bilities under section 1441. Except where section
897(e)(1) and the regul ations thereunder cause gain to be

recogni zed by the distributee, the basis of the distributed
donmestic or foreign corporation stock in the hands of the foreign
di stributee shall be the basis of the distributed stock

det erm ned under section 358 wi thout any increase for any gain
recogni zed by the donestic corporation on the distribution.

(c) Nonrecognition of gain. A donmestic distributing

corporation shall not recogni ze gain under paragraph (b)(1) of
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this section on the distribution of stock or securities of a
donestic corporation

(d) Determ ning whether distributees are qualified U S

persons--(1) General rule--presunption of foreign status. Except

as provided in paragraphs (d)(2) and (3) of this section, all

di stributions of stock or securities in a distribution described
I n paragraph (b)(1) of this section are presuned to be to persons
who are not qualified U S persons, as defined in paragraph
(b)(1) of this section.

(2) Non-publicly traded distributing corporations. |If the

class of stock or securities of the distributing corporation (in
respect to which stock or securities of the controlled
corporation are distributed) is not regularly traded on a
qgual i fi ed exchange or other market (as defined in paragraph
(d)(4) of this section), then the distributing corporation may
only rebut the presunption contained in paragraph (d)(1) of this
section by identifying the qualified U S. persons to which
controll ed corporation stock or securities were distributed and
by certifying the amount of stock or securities that were
distributed to the qualified U S. persons.

(3) Publicly traded distributing corporations. |If the class

of stock or securities of the distributing corporation (in
respect to which stock or securities of the controlled
corporation are distributed) is regularly traded on a qualified
exchange or other market (as defined in paragraph (d)(4) of this

section), then the distributing corporation may only rebut the
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presunption contained in paragraph (d)(1) of this section as
described in this paragraph (d)(3).

(i) Five percent shareholders. A publicly traded

distributing corporation may only rebut the presunption contained
I n paragraph (d)(1) of this section with respect to distributees
that are five percent sharehol ders of the class of stock or
securities of the distributing corporation (in respect to which
stock or securities of the controlled corporation are
distributed) by identifying the qualified U S. persons to which
controll ed corporation stock or securities were distributed and
by certifying the amount of stock or securities that were
distributed to the qualified U S. persons. A five percent
sharehol der is a distributee who is required under U S.
securities laws to file with the Securities and Exchange

Comm ssion (SEC) a Schedul e 13D or 13G under 17 CFR 240.13d-1 or
17 CFR 240.13d-2, and provide a copy of sane to the distributing
corporation under 17 CFR 240.13d-7.

(i1) Oher distributees. A distributing corporation that

has made a distribution described in paragraph (d)(3) of this
section may rebut the presunption contained in paragraph (d)(1)
of this section with respect to distributees that are not five
percent sharehol ders (as defined in this paragraph (d)(3)) by
relying on and providing a reasonabl e anal ysis of sharehol der
records and other relevant information that denonstrates a nunber
of distributees that are qualified U S. persons. Taxpayers may

rely on such analysis, unless it is subsequently determ ned that
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there are actually fewer distributees who are qualified U S.
persons than were denonstrated in the anal ysis.

(4) Qualified exchange or other market. For purposes of

paragraph (d) of this section, the termaqualified exchange or
ot her market neans, for any taxable year--

(i) A national securities exchange which is registered with
the SEC or the national market system established pursuant to
section 11A of the Securities Exchange Act of 1934 (15 U. S.C.
78f); or

(ii) Aforeign securities exchange that is regul ated or
supervi sed by a governnental authority of the country in which
the market is |ocated and which has the follow ng
characteristics--

(A) The exchange has trading volume, listing, financial
di scl osure, and other requirenments designed to prevent fraudul ent
and mani pul ative acts and practices, to renove inpedinents to and
perfect the nmechani smof a free and open nmarket, and to protect
I nvestors; and the laws of the country in which the exchange is
| ocated and the rules of the exchange ensure that such
requi renents are actually enforced; and

(B) The rules of the exchange ensure active tradi ng of
i sted stocks.

(e) Reporting under section 6038B. See the regul ations

under section 6038B for reporting requirenments for distributions
under this section.

(f) Effective date. This section shall be applicable to
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distributions occurring in taxable years ending after August
1999.
81.367(e)-2 Distributions described in section 367(e)(2)

(a) Purpose and scope --(1) In general . This section

provides rules requiring gain and loss recognition by a
corporation on its distribution of property to a foreign
corporation in a complete liquidation described in section 332.
Paragraph (b)(1) of this section contains the general rule that
gain and loss are recognized when a domestic corporation makes a
distribution of property in complete liquidation under section
332 to a foreign corporation that meets the stock ownership
requirements of section 332(b) with respect to stock in the
domestic corporation. Paragraph (b)(2) of this section provides
the only exceptions to the gain and loss recognition rule of
paragraph (b)(1) of this section. Paragraph (b)(3) of this
section refers to other consequences of distributions described
in paragraphs (b)(1) and (2) of this section. Paragraph (c)(1)
of this section contains the general rule that gain and loss are
not recognized when a foreign corporation makes a distribution of
property in complete liquidation under section 332 to a foreign
corporation that meets the stock ownership requirements of
section 332(b) with respect to stock in the foreign liquidating
corporation. Paragraph (c)(2) of this section provides the only
exceptions to the nonrecognition rule of paragraph (c)(1) of this
section. Paragraph (c)(3) of this section refers to other

consequences of distributions described in paragraphs (c)(1) and

8,
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(2) of this section. Paragraph (d) of this section contains an
anti-abuse rule. Finally, paragraph (e) of this section
specifies the effective date for the rules of this section. The
rules of this section are issued pursuant to the authority
conferred by section 367(e)(2).
(2) Nonapplicability of section 367(a). Section 367(a)

shall not apply to a conplete |iquidation described in section
332 by a domestic liquidating corporation into a foreign
corporation that neets the stock ownership requirenents of
section 332(hb).

(b) Distribution by a donestic corporation--(1) Cenera

rule--(i) Recognition of gain and loss. |[If a donestic

corporation (donestic |liquidating) nmakes a distribution of
property in conplete |liquidation under section 332 to a foreign
corporation (foreign distributee) that neets the stock ownership
requi renents of section 332(b) with respect to stock in the
donestic |liquidating corporation, then-

(A) Pursuant to section 367(e)(2), section 337(a) and (b)(1)
shal | not apply; and

(B) The donestic liquidating corporation shall recognize
gain or loss on the distribution of property to the foreign
di stri butee, except as provided in paragraph (b)(2) of this
section.

(i1) Operating rules--(A) General rule. Except as provided

I n paragraphs (b)(21)(ii)(B) and (C) of this section, the rules

contained in section 336 will apply to the gain and | oss
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recogni zed pursuant to this section.

(B) Overall loss limtation--(1) Overall loss |limtation

rule. Loss in excess of gain fromthe distribution shall not be

recogni zed. |If realized | osses exceed recogni zed | osses, the
| osses shall be recognized on a pro rata basis wth respect to
the realized loss attributable to each distributed |oss asset in
the category of assets (i.e., capital or ordinary) to which the
reali zed but unrecognized | oss relates. For additional
limtations on the recognition of |osses, see, e.g., section
1211.

(2) Exanple. The follow ng exanple illustrates the overal
loss limtation rule, the pro rata | oss allocation nethod, and
the general capital loss limtation rule in section 1211(a):

Exanple. F, a foreign corporation, ows all stock of US1, a
domestic corporation. US1 owns the follow ng capital assets:
Asset A, which has a fair market value of $100 and an adj usted
basi s of $40; Asset B, which has a fair market value of $60 and
an adj usted basis of $80; and, Asset C, which has a fair narket
val ue of $40 and an adjusted basis of $100. US1 also owns the
foll ow ng business assets that will generate ordinary inconme (or
| o0ss) upon disposition: Asset D, which has a fair market val ue of
$100 and an adj usted basis of $40; Asset E, which has a fair
mar ket val ue of $60 and an adjusted basis of $100; and, Asset F,
which has a fair market value of $40 and an adjusted basis of
$80. USl liquidates into F and distributes all assets to F in
i quidation. None of the assets qualify for nonrecognition under
paragraph (b)(2) of this section. USl s total realized capital
loss is $80, but it may only recognize $60 of that |oss. See
section 1211(a). USl's total realized ordinary loss is $80, but
it may only recognize $60 of that |oss. See paragraph
(b)(l)(ll)(B)(l) of this section. US1 will allocate $45 (60 X

of the recogni zed capital loss to Asset B and will allocate
the remai ning $15 (60 X .25) of recognized capital |oss to Asset
C. See paragraph (b)(l)(ii)(B)(;) of this section. US1 wl|
al l ocate $30 (60 X .50) of the recognized ordinary | oss to Asset
E and will allocate the remaining $30 (60 X .50) to Asset F. See
paragraph (b)(1)(ii)(B)(1) of this section.

(C) Special rules for built-in gains and | osses attributable
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to property received in liquidations and reorgani zations. Built-

in losses attributable to property received in a transaction
described in sections 332 or 361 (during the two-year period
ending on the date of the distribution in Iiquidation covered by
this section) shall not offset gain fromproperty not received in
the sanme transaction. Built-in gains attributable to property
received in a transaction described in sections 332 or 361
(during the two-year period ending on the date of the
distribution in liquidation covered by this section) shall not
offset loss fromproperty not received in the sane transaction.
Built-in gain or loss is that anount of gain or | oss on property
that existed at the tine the donestic |iquidating corporation
acquired such property. See sections 336(d) and 382 for
additional limtations on the recognition of |osses.

(iii1) Distribution of partnership interest--(A) Ceneral

rule. If a donestic corporation distributes a partnership

I nterest (whether foreign or donestic) in a distribution
described in paragraph (b)(1)(i) of this section, then for

pur poses of applying this section the donestic |iquidating
corporation shall be treated as having distributed a

proporti onate share of partnership property. Accordingly, the
applicability of the recognition rules of paragraphs (b)(1)(i)
and (ii) of this section, and of any exception to recognition
provided in this section shall be determned with reference to
the partnership property, rather than to the partnership interest

itself. \Were the partnership property includes an interest in a
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| ower-tier partnership, the applicability of any exception with
respect to the interest in the lower-tier partnership shall be
determned with reference to the lower-tier partnership property.
In the case of nultiple tiers of partnerships, the applicability
of an exception shall be determned with reference to the
property of each partnership, applying the rule contained in the
precedi ng sentence. A donestic liquidating corporation’s
proporti onate share of partnership property shall be determ ned
under the rules and principles of sections 701 through 761 and

the regul ati ons t hereunder.

(B) Gain or loss calculation. [Reserved]

(C) Basis adjustnents. The foreign distributee

corporation’s basis in the distributed partnership interest shal
be equal to the donestic liquidating corporation’s basis in such
partnership interest inmmediately prior to the distribution,

I ncreased by the anpbunt of gain and reduced by the anmount of | oss
recogni zed by the donestic liquidating corporation on the
distribution of the partnership interest. Solely for purposes of
sections 743 and 754, the foreign distributee corporation shal

be treated as having purchased the partnership interest for an
amount equal to the foreign corporation’s adjusted basis therein.

(D) Publicly traded partnerships . The distribution by a

domestic liquidating corporation of an interest in a publicly
traded partnership that is treated as a corporation for U.S.
income tax purposes under section 7704(a) shall not be subject to

the rules of paragraphs (b)(2)(iii)(A) and (B) of this section.
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I nstead, the distribution of such an interest shall be treated in
the same manner as a distribution of stock. Thus, a transfer of
an interest in a publicly traded partnership that is treated as a
U S. corporation for U S. income tax purposes shall be treated in
the sane manner as stock in a donmestic corporation, and a
transfer of an interest in a publicly traded partnership that is
treated as a foreign corporation for U. S. income tax purposes
shal |l be treated in the same manner as stock in a foreign
cor porati on.

(2) Exceptions--(i) Distribution of property used in a U.S.

trade or business--(A) Conditions for nonrecognition. A donestic
|'i qui dati ng corporation shall not recognize gain or |oss under
par agraph (b)(1) of this section on its distribution of property
(including inventory) used by the donestic |iquidating
corporation in the conduct of a trade or business within United
States, if--

(1) The foreign distributee corporation, inmediately
thereafter and for the ten-year period beginning on the date of
the distribution of such property, uses the property in the
conduct of a trade or business within the United States;

(2) The donestic liquidating corporation attaches the
statenent described in paragraph (b)(2)(i)(C of this section to
its U S. incone tax returns for the taxable years that include
the distributions in Iiquidation; and

(3) The foreign distributee corporation attaches a copy of

the property description contained in paragraph (b)(2)(i)(O(2)
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of this sectionto its U S inconme tax return for the tax year
that includes the date of distribution.

(B) Qualifying property. Property is used by the foreign

di stributee corporation in the conduct of a trade or business in
the United States within the neaning of this paragraph (b)(2)(i)
only if all income fromthe use of the property and all incone or
gain fromthe sale or exchange of the property woul d be subject
to taxation under section 882(a) as effectively connected incone.
Al so, stock held by a dealer as inventory or for sale in the
ordinary course of its trade or business shall be treated as

I nventory and not as stock in the hands of both the donestic

| i qui dating corporation and the distributee foreign corporation.
Not wi t hst andi ng the foregoing, the exception provided in this
paragraph (b)(2)(i) shall not apply to intangi bles described in
section 936(h)(3)(B).

(O Required statenent. The statenent required by paragraph
(b)(2)(i)(A) of this section shall be entitled “Required
Statement under 81.367(e)-2(b)(2)(i) " and shall be prepared by
the domestic liquidating corporation and signed under penalties
of perjury by an authorized officer of the domestic liquidating
corporation and by an authorized officer of the foreign
distributee corporation. The statement shall contain the
following items:

(1) Declaration and certification . A declaration that the

distribution to the foreign distributee corporation is one to

which the rules of this paragraph (b)(2)(i) apply and a
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certification that the donestic |iquidating corporation and the
foreign distributee corporation agree to all of the terns and
conditions set forth in this paragraph (b)(2)(i).

(2) Property description. A description of all property

distributed by the donestic liquidating corporation (irrespective
of whether the property qualifies for nonrecognition). Such
description shall be entitled “Master Property Description” and
shall identify the property that continues to be used by the
foreign distributee corporation in the conduct of a trade or
busi ness within the United States, including the |ocation,

adj usted basis, estimated fair market value, a summary of the
met hod (i ncluding appraisals if any) used for determ ning such
val ue, and the date of distribution of such itens of property.
The description shall also identify the property excepted from
gai n recognition under paragraphs (b)(2)(ii) and (iii) of this
section.

(3) Distributee identification. An identification of the

foreign distributee corporation, including its name and address,
t axpayer identification nunber, residence, and pl ace of
I ncor por ati on.

(4) Treaty benefits waiver. Wth respect to property

entitled to nonrecognition pursuant to this paragraph (b)(2)(i),
a declaration by the foreign distributee corporation that it

I rrevocabl y waives any right under any treaty (whether or not
currently in force at the tine of the liquidation) to sell or

exchange any item of such property without U S. incone taxation



- 34 -
or at a reduced rate of taxation, or to derive inconme fromthe
use of any item of such property without U. S. inconme taxation or

at a reduced rate of taxation.

(5) Statute of limtations extension. An agreenent by the
donestic liquidating corporation and the foreign distributee
corporation to extend the statute of limtations on assessnents
and col l ections (under section 6501) with respect to the donestic
| i qui dating corporation on the distribution of each item of
property until three years after the date on which all such itens
of property have ceased to be used in a trade or business within
the United States, but in no event shall the extension be for a
period | onger than 13 years fromthe filing of the original U S.

I ncome tax return for the taxable year of the |ast distribution
of any such item of property. The agreenent to extend the
statute of Iimtation shall be executed on a Form 8838, “Consent
to Extend the Tinme to Assess Tax Under Section 367--CGain
Recogni ti on Agreenent.”

(D) Failure to file statenent. |If a domestic |iquidating

corporation that woul d otherw se qualify for nonrecognition on
the distribution of property under this paragraph (b)(2)(i) fails
to file the statenent described in paragraph (b)(2)(i)(C of this
section or files a statenent that does not conply with the

requi renents of paragraph (b)(2)(i)(C of this section, the

Conmi ssioner may treat the donestic |iquidating corporation as if
It had clai med nonrecognition under this paragraph (b)(2)(i) and

nmet all the requirenments of paragraph (b)(2)(i)(C of this
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section, if such treatnment is necessary to prevent the donestic
l'i qui dating corporation or the foreign distributee corporation
fromotherwi se deriving a tax benefit by such failure.

(E) Operating rules. By the donestic |iquidating

corporation’s claimng nonrecognition under this paragraph
(b)(2)(i) and filing a statenent described in paragraph
(b)(2)(i)(C of this section, the donestic |iquidating
corporation and the foreign distributee corporation agree to be
subject to the rules of this paragraph (b)(2)(i)(E).

(1) Gain or loss recognition by the foreign distributee

corporation--(i) Taxable dispositions. |If, wthin the ten-year

period fromthe date of a distribution of qualifying property,
the foreign distributee corporation di sposes of any qualifying
property in a transaction subject to tax under section 882(a),
then the foreign distributee corporation shall recognize such
gain (or loss) and properly report it on a tinely filed U S

I ncome tax return. If the foreign distributee corporation
recogni zes gain (or loss) under this paragraph (b)(2)(i)(E) (1) (L)
and properly reports such gain (or loss) onits U 'S. incone tax
return, then the domestic |liquidating corporation shall not
recogni ze gain attributable to such property under paragraph
(b)(2)(i)(E)(2) of this section

(iLi) Oher triggering events. If, within the ten-year period

fromthe date of distribution, any qualifying property ceases to
be used by the foreign distributee corporation in the conduct of

a trade or business in the United States (other than by reason of
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a taxabl e disposition described in paragraph (b)(2)(i)(E)(1)(L)
of this section, a nontriggering event described in paragraph
(b)(2)(i)(E)(4) of this section, or a nontriggering transfer
described in paragraph (b)(2)(i)(E)(5) of this section), then the
foreign distributee corporation shall recognize gain (but not
| oss) attributable to such property and properly report it on a
timely filed U S. incone tax return. |[If the foreign distributee
corporation properly reports gain under this paragraph (or if
such qualified property is not gain property on the date that it
ceases to be used in the foreign distributee corporation’s U.S.
trade or business), then the domestic liquidating corporation
shall not recognize gain attributable to such property under
paragraph (b)(2)()(E)(2 _) of this section. The gain recognized
under this paragraph (b)(2)(i)(E)(1 _)(ii__) shall be an amount equal
to the fair market value of the property on the date it ceases to
be used in the foreign distributee corporation’s U.S. trade or
business less the foreign distributee corporation’s adjusted
basis in such property.

(2.) Gain recognition by the domestic liquidating

corporation  --(i _) General rule . If, within the ten-year period

from the date of distribution, any qualifying property described

in paragraph (b)(2)(i)(B) of this section ceases to be used by

the foreign distributee corporation (or a qualifying transferee

described in paragraph (b)(2)(i))(E)(5 _) of this section) in the
conduct of a trade or business in the United States for any

reason (including but not limited to the sale or exchange of such
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property or the renoval of the property fromconduct of the trade
or business), then, except to the extent gain (or loss) is
recogni zed under paragraph (b)(1)(i)(E)(1) of this section, the
domestic liquidating corporation shall recognize the gain (but
not | oss) realized but not recognized upon the initial
distribution of such itemof property. The donestic |iquidating
corporation shall recognize gain pursuant to this paragraph
(b)(2)(i)(EBE)(2) (i) on the anended U.S. incone tax return
described in paragraph (b)(2)(i)(E)(2)(ii) of this section.

(iLi) Amended return. |If gain recognition is required

pursuant to paragraph (b)(2)(i)(E)(2)(i) of this section, the
foreign distributee corporation shall file an anended U.S. incone
tax return on behalf of the donestic |iquidating corporation for
the year of the distribution of such itemof property. On the
anmended return, the donestic |iquidating corporation may use any
| osses (or credits) existing in the year of the distribution to
of fset the gain recogni zed pursuant to paragraph
(b)(2)(i)(E)(2) (i) of this section (or the tax thereon), provided
that the losses (or credits) were otherw se available in the year
distribution and were not used in another year. The anended
return shall be filed no later than the due date (i ncluding
extensions) for the return of the foreign distributee corporation
for the taxable year in which the property ceases to be used by
the foreign distributee corporation in the conduct of a trade or
business in the United States.

(iii) Interest. |If the donmestic |iquidating corporation
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owes additional tax pursuant to paragraph (b)(2)(i)(E)(2)(iL) of
this section for the year of liquidation, then interest nust be
paid on that anmount at the rates determ ned under section 6621.
The interest due will be calculated fromthe due date of the
domestic liquidating corporation’s U.S. income tax return for the
year of the distribution to the date on which the additional tax

for that year is paid.

(iv_) Joint and several liability . The foreign distributee
corporation shall be jointly and severally liable for any tax
owed by the domestic liquidating corporation as a result of the
application of this section, and shall succeed to the domestic
liquidating corporation's agreement to extend the statute of

limitations on assessments and collections under section 6501.

(3.) Schedule for property no longer used in a U.S. trade or
business . If qualifying property (other than inventory) ceases
to be used by the foreign distributee corporation in the conduct
of a U.S. trade or business in the ten-year period beginning on
the date of distribution of such property from the domestic
liquidating corporation to the foreign distributee corporation,
then the foreign distributee corporation shall list on a separate
schedule (attached to its U.S. income tax return for the year of
cessation) all such qualifying property. For purposes of this
paragraph (b)(2)()(E)(3 _), property ceases to be used in a U.S.
trade or business whenever such property is sold, exchanged, or
otherwise removed from the U.S. trade or business, irrespective

of whether the domestic liquidating corporation filed an amended
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return under paragraph (b)(2)(i)(E)(2) of this section, and
I rrespective of whether the property ceases to be used in the
foreign distributee corporation’s U.S. trade or business by
virtue of a nontriggering event described in paragraph
(b)(2)()(E)(4 _) of this section or a nontriggering transfer
described in paragraph (b)(2)(i)(E)(5 _) of this section.

(4.) Nontriggering events --(i _) Conversions, certain

exchanges, and abandonment . Gain (or loss) under this paragraph

(b)(2)(1)(E) shall not be triggered if qualifying property
described in paragraph (b)(2)(i)(B) of this section is
involuntarily converted into, or exchanged for, similar

qualifying property used in the conduct of a trade or business in
the United States, to the extent such conversion or exchange
gualifies for nonrecognition under sections 1033 or 1031. Also,
the abandonment or disposal of worthless or obsolete property
shall not trigger gain (or loss) under this paragraph

(b)) ()(E).

(i) Amendment to Master Property Description . If the

foreign distributee corporation acquires replacement property by

virtue of a conversion or exchange of the qualifying property

under this paragraph (b)(2)(i)(E)(4 _), then the foreign
distributee corporation shall attach to its U.S. income tax

return for the year of the acquisition such replacement property

a schedule entitled “Amendment to Master Property Description
Required by 81.367(e)-2(b)(2)(i) ” that lists the replacement

property and the property being replaced.
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(5) Nontriggering transfers to qualified transferees. GGin

(or loss) under this paragraph (b)(2)(i)(E) will not be triggered
I f qualifying property described in paragraph (b)(2)(i)(B) of
this section is transferred to another person (qualified
transferee) in a transaction qualifying for nonrecognition under
the Internal Revenue Code (other than transactions described in
paragraphs (b)(2)(i)(E)(4)(1L) and (c)(1) of this section), if-

(L) The qualified transferee (and all other subsequent
qualified transferees), inmmediately thereafter and for the
ten-year period beginning on the date of the initial distribution
of such qualifying property fromthe donestic |iquidating
corporation to the foreign distributee corporation, uses the
property in the conduct of a trade or business in the United
St at es;

(Li) The foreign distributee corporation (or its successor
In interest) prepares and attaches to its U S. incone tax return
for the year of transfer a statement entitled “Required Statenent
under 81.367(e)-2(b)(2)())(E)(5 _) for Property Transferred to a
Qualified Transferee ” that is signed under penalties of perjury
by an authorized officer of the foreign distributee corporation
and by a person similarly authorized by the qualified transferee;

@il ___ ) The statement described in paragraph

b)2)()(E)(B _)(ii__) of this section shall contain a description
of all qualifying property transferred by the foreign distributee
corporation (or qualified transferee) to the qualified transferee

(or subsequent qualified transferee);
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(iv) The statenent described in paragraph
(b)(2)(i)(E)(5) (ii) of this section shall also contain an
identification of the qualified transferee (or subsequent
qualified transferee), including its nanme and address, taxpayer
I dentification nunber, residence, and place of incorporation (if
appl i cabl e);

(v) The statenent described in paragraph (b)(2)(i)(E)(5) (iL)
of this section shall also contain a declaration by the
qual i fying transferee (or subsequent qualifying transferee) that
It irrevocably waives any right under any treaty (whether or not
currently in force at the tine of the liquidation) to sell or
exchange any item of such property without U S. incone taxation
or at a reduced rate of taxation, or to derive inconme fromthe
use of any item of such qualifying property without U S. incone
taxation or at a reduced rate of taxation; and

(vi) A declaration that the transfer to the qualifying
transferee (or subsequent qualifying transferee) is one to which
the rules of this paragraph (b)(2)(i)(E)(5) apply and a
certification that the foreign distributee corporation (or its
successor in interest) and the qualifying transferee (or
subsequent qualifying transferee) agree to all of the terns and
conditions set forth in paragraph (b)(2)(i)(E)(1) of this
section, replacing “foreign distributee corporation” with
“qual i fying transferee” and replacing references to “section
882(a)” with “section 871(b)” (as the case may be).

(ii) Distribution of certain U.S. real property interests.
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A donmestic liquidating corporation shall not recognize gain (or
| o0ss) under paragraph (b)(1) of this section on the distribution
of a US. real property interest (other than stock in a forner
U S. real property holding corporation that is treated as a U S.
real property interest for five years under section
897(c) (1) (A (ii)). If property distributed by the donestic
l'iquidating corporation is a U S. real property interest that
qualifies for nonrecognition under this paragraph (b)(2)(ii) in
addition to nonrecognition provided by paragraph (b)(2)(i) of
this section, then the donestic |iquidating corporation shal
secure nonrecognition pursuant to this paragraph (b)(2)(ii) and
not pursuant to the provisions of paragraph (b)(2)(i) of this
section.

(iii1) Distribution of stock of donestic subsidiary

corporations--(A) Conditions for nonrecognition. A donestic

l'i qui dati ng corporation shall not recognize gain or |oss under
par agraph (b)(1) of this section on a distribution of stock of an
80 percent donestic subsidiary corporation, if the donestic
| i qui dati ng corporation attaches a statenent described in
paragraph (b)(2)(iii)(D) of this section to its U S. incone tax
return for the year of the distribution of such stock. For
pur poses of this paragraph (b)(2)(iii), a corporation is an 80
percent domestic subsidiary corporation, if--

(1) The subsidiary corporation is a donestic corporation
(but not a foreign corporation that has nade an el ecti on under

section 897(i) to be treated as a U S. corporation for purposes



of section 897);

(2) The donestic liquidating corporation ows (directly) at
| east 80 percent of the total voting power of the stock of such
corporation; and

(3) The donestic liquidating corporation ows (directly) at
| east 80 percent of the total value of all stock of such
cor poration.

(B) Exceptions when the liquidating corporationis a U S.

real property holding corporation. |f the donmestic |iquidating

corporation is a U S. real property holding corporation (as
defined in section 897(c)(2)) at the tinme of liquidation (or was
a US. real property holding corporation with respect to the
foreign distributee corporation during the five year period
ending on the date of liquidation), then the exception in
paragraph (b)(2)(iii)(A) of this section shall apply only to the
distribution of stock of an 80 percent donestic subsidiary
corporation that is a U S. real property holding corporation (as
defined in section 897(c)(2)) at the tine of the liquidation and
I mmedi ately thereafter.

(C) Anti-abuse rule. (1) The exception in paragraph

(b)(2)(iii)(A) of this section shall not apply, if a principal

pur pose of the distribution of the 80 percent donmestic subsidiary
corporation’s stock is the avoidance of U.S. tax that would have

been imposed on the domestic liquidating corporation’s

disposition of such stock (directly or indirectly) to an

unrelated party. A distribution may have a principal purpose of
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tax avoi dance even though the tax avoi dance purpose is outwei ghed
by ot her purposes (taken together or separately).

(2) For purposes of paragraph (b)(2)(iii)(C (1) of this
section, a distribution of stock of the 80 percent donestic
subsidiary corporation will be deened to have been nmade pursuant
to a plan, one of the principal purposes of which was the
avoi dance of U S. tax, if the foreign distributee corporation
di sposes of any such stock within two years of such distribution.
The rule in this paragraph (b)(2)(iii)(O(2) will not apply if
the foreign distributee corporation can denonstrate to the
satisfaction of the Conm ssioner that a principal purpose of the
| i qui dati on was not the avoi dance of U.S. tax.

(D) Required statenent. The statenent required by paragraph

(b)(2)(iii)(A) of this section shall be entitled “Required
Statement under 81.367(e)-2(b)(2)(iii) for Stock of 80 Percent

Domestic Subsidiary Corporations " and shall be prepared by the
domestic liquidating corporation and shall be signed under

penalties of perjury by an authorized officer of the domestic

liquidating corporation and by an authorized officer of the

foreign distributee corporation. The required statement shall

contain a certification that states that if the foreign

distributee corporation disposes of any stock subject to

paragraph (b)(2)(iii)(A) of this section in a transaction

described in paragraph (b)(2)(iii)(C) of this section, then the

domestic liquidating corporation shall recognize all realized

gain attributable to such stock at the time of distribution, and



- 45 -

the donestic liquidating corporation (or the foreign distributee
corporation on behalf of the donmestic |iquidating corporation)
shall file a U S. inconme tax return (or anended U.S. incone tax
return, as the case may be) for the year of distribution
reporting the gain attributable to such stock.

(3) GQher consequences--(i) Distributee basis in property.

The foreign distributee corporation’s basis in property subject
to this paragraph (b) shall be the same as the domestic
liquidating corporation’s basis in such property immediately
before the liquidation, increased by any gain, or reduced by any
loss recognized by the domestic liquidating corporation on such
property pursuant to paragraph (b)(1) of this section. In no
case, however, will the foreign distributee corporation’s
adjusted basis in distributed property exceed the fair market

value of such property at the time of liquidation.

(i) Reporting under section 6038B . Section 6038B and the
regulations thereunder apply to a domestic liquidating
corporation’s transfer of property to a foreign distributee
corporation under section 367(e)(2).

(iif) Other rules . For other rules that may be applicable,

see sections 1248, 897, and 381.

(c) Distribution by a foreign corporation --(1) General

rule--gain and loss not recognized . If a foreign corporation

(foreign liquidating) makes a distribution of property in
complete liquidation under section 332 to a foreign corporation

(foreign distributee) that meets the stock ownership requirements
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of section 332(b) with respect to stock in the foreign
| i qui dati ng corporation, then, except as provided in paragraph
(c)(2) of this section, section 337(a) and (b)(1) shall apply and
the foreign liquidating corporation shall not recognize gain (or
| o0ss) on the distribution under section 367(e)(2). |If a foreign
l'i qui dating corporation distributes a partnership interest
(whet her foreign or donestic), then such corporation shall be
treated as having distributed a proporti onate share of
partnership property in accordance with the principles of
paragraph (b)(1)(iii) of this section.

(2) Exceptions--(i) Property used in a U.S. trade or

busi ness--(A) Ceneral rule. A foreign |liquidating corporation

(including a corporation that has made an effective el ection
under section 897(i)) that makes a distribution described in
paragraph (c)(1) of this section shall recognize gain on the
distribution of qualified property, as described in paragraph
(b)(2)(i)(B) of this section (other than U S. real property
interests), that is used by the foreign |iquidating corporation
In the conduct of a trade or business within the United States at
the time of distribution.

(B) Ten-year active U.S. business exception. A foreign

| i qui dati ng corporation shall not recogni ze gain under paragraph
(c)(2)(i)(A) of this section, if--

(1) The foreign distributee corporation, inmediately
thereafter and for the ten-year period beginning on the date of

the distribution of such property, uses the property in the
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conduct of a trade or business in the United States;

(2) The foreign distributee corporation is not entitled to
benefits under a conprehensive incone tax treaty (this
requi renent shall apply only if the foreign |iquidating
corporation (or predecessor corporation) was not entitled to
benefits under a conprehensive incone tax treaty); and

(3) The foreign |liquidating corporation and foreign
di stributee corporation attach the statenment described in
paragraph (c)(2)(i)(C of this section to their U S. incone tax
returns for their taxable years that include the distribution.

(O Required statenent. The statenent required by paragraph

(c)(2)(i)(B)(3) of this section shall be entitled “Required
Statement under 81.367(e)-2(c)(2)(i), " shall be prepared by
foreign liquidating corporation, shall be signed under penalties

of perjury by an authorized officer of the foreign liquidating

corporation and by an authorized officer of the foreign

distributee corporation, and shall be identical to the statement

described in paragraph (b)(2)(i)(C) of this section, except that
“81.367(e)-2(c)(2)(1)(B)" shall be substituted for references to
“81.367(e)-2(b)(2)(i)" and “foreign liquidating corporation”

shall be substituted for "domestic liquidating corporation ” each
time it appears. References in the rules of paragraph

(b)(2)(1)(C) of this section to various rules in paragraph (b) of

this section shall be applied as if such references were to this

paragraph (c). However, the statement described in this

paragraph (c)(2)(i)(C) shall be modified as follows:
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(1) The foreign distributee corporation shall not be
required to waive its incone tax treaty benefits as required by
81.367(e)-2(b)(2)(i))(C)(4 _), unless--
(i_) The foreign liquidating corporation was required to
waive its treaty benefits under paragraph (b)(2)(i)(C)(4) of this
section in connection with the distribution of such property in a
prior liquidation distribution subject to the provisions of this
section; or
(iL_) The foreign distributee corporation is entitled
benefits under a treaty to which the foreign liquidating
corporation was not entitled.
(2) If the foreign distributee is required to waive treaty
benefits because of paragraph (c)(2)(i)(C)(1 _)(ii__) of this
section, then the foreign distributee shall only be required to
waive benefits that were not available to the foreign liquidating
corporation (or a predecessor corporation) prior to liquidation.
(3)) The property description described in paragraph
(b)(2)()(C)(2 _) of this section shall include only the qualified
U.S. trade or business property described in paragraph (c)(2)(i)
of this section.

(D) Operating rules . By the foreign liquidating

corporation's claiming nonrecognition under paragraph
(c)(2)()(B) of this section and filing a statement described in
paragraph (c)(2)(i)(C) of this section, the foreign liquidating
corporation and the foreign distributee corporation agree to be

subject to the rules of paragraph (c)(2)(i) of this section, as
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wel |l as the rules of paragraphs (b)(2)(i)(D) and (E) of this
section. In applying the rules of paragraphs (b)(2)(i)(D) and
(E) of this section, "foreign |iquidating corporation” shall be
used instead of “donestic liquidating corporation” each tine it
appears. References in the rules of paragraphs (b)(2)(i)(D) and
(E) of this section to various rules in paragraph (b) of this
section shall be applied as if such references were to this

par agraph (c).

(ii) Property fornmerly used in a United States trade or

business. A foreign liquidating corporation that nmakes a

di stribution described in paragraph (c)(1) of this section shal
recogni ze gain (but not loss) on the distribution of property
(other than U S. real property interests) that had ceased to be
used by the foreign |iquidating corporation in the conduct of a
U S. trade or business within the ten-year period ending on the
date of distribution and that woul d have been subject to section
864(c)(7) had it been di sposed. Section 864(c)(7) shall govern
the treatnent of any gain recognized on the distribution of
assets described in this paragraph as incone effectively
connected with the conduct of a trade or business within the
United States.

(3) Oher consequences--(i) Distributee basis in property.

The foreign distributee corporation’s basis in property subject
to this paragraph (c) shall be the same as the foreign
liquidating corporation’s basis in such property immediately

before the liquidation, increased by any gain, or reduced by any
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| oss recogni zed by the foreign |Iiquidating corporation on such
property, pursuant to paragraph (c)(2) of this section. 1In no
event, however, will the foreign distributee corporation’s
adjusted basis in distributed property exceed the fair market
value of such property at the time of liquidation.

(i1) Other rules . For other rules that may apply, see

sections 367(b) and 381.

(d) Anti-abuse rule . The Commissioner may require either a

domestic liquidating corporation or a foreign liquidating
corporation to recognize gain on a distribution in liquidation
described in paragraph (b) or (c) of this section (or treat the
liquidating corporation as if it had recognized loss on a
distribution in liquidation), if a principal purpose of the
liquidation is the avoidance of U.S. tax (including, but not
limited to, the distribution of a liquidating corporation’s
earnings and profits with a principal purpose of avoiding U.S.
tax). A liquidation may have a principal purpose of tax
avoidance even though the tax avoidance purpose is outweighed by
other purposes (taken together or separately).

(e) Effective date . This section shall be applicable to

distributions occurring 30 days after August 9, 1999 or, if
taxpayer so elects, to distributions in taxable years ending
after August 8, 1999.
Par. 4. Section 1.6038B-1 is amended by revising the fourth
sentence of paragraph (a), the first sentence of paragraph

(b)(1)(i), and paragraphs (d), (e), and (g) to read as follows:
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81.6038B-1 Reporting of certain transactions to foreign

corporations

(a) *** Section 1.6038B-1(e) describes the filing

requirements for property transfers described in section

367(e). ** *
(b) Time and manner of reporting --(1) In general --(i)
Reporting procedure . Except for stock or securities qualifying

under the special reporting rule of paragraph (b)(2) of this
section, or cash, which is subject to special rules contained in
paragraph (b)(3) of this section, any U.S. person that makes a
transfer described in section 6038B(a)(1)(A), 367(d), or 367(e),
Is required to report pursuant to section 6038B and the rules of
this section and must attach the required information to Form
926, “Return by Transferor of Property to a Foreign
Corporation. " ***

(d) [Reserved]. For further guidance, see 81.6038B-1T(d).

(e) Transfers subject to section 367(e) --(1) In general f

a domestic corporation (distributing corporation) makes a
distribution described in section 367(e)(1) or section 367(e)(2),
the distributing corporation must comply with the reporting
requirements of this paragraph (e). Unless otherwise provided in
this section, a distributing corporation making a distribution
described in sections 367(e)(1) or 367(e)(2) must file a Form
926, “Return by a U.S. Transferor of Property to a Foreign

Corporation (under section 367), ” as amended and modified by this



secti on.

(2) Reporting requirenents for section 367(e)(1)

distributions of donestic controlled corporations. A donestic

di stributing corporation making a distribution of the stock or
securities of a domestic corporation under section 355 is not
required to file a Form 926, as described in paragraph (e)(1) of
this section, and shall have no other reporting requirenents
under section 6038B.

(3) Reporting requirenents for section 367(e)(1)

distributions of foreign controlled corporations. |If the

di stributing corporation makes a section 355 distribution of the
stock or securities of a foreign controlled corporation to

di stributee sharehol ders who are not qualified U S. persons, as
defined in 81.367(e)-1(b)(1), then the distributing corporation

shall complete Part 1 of the Form 926 and attach a signed copy of

such form to its U.S. income tax return for the year of the

distribution. The distributing corporation shall also attach to

its U.S. income tax return for the year of distribution a

statement signed under the penalties of perjury entitled,

“Addendum to Form 926. ” The addendum shall contain a brief

description of the transaction, state the number of shares

distributed to distributees who are not qualified U.S. persons

(applying the rules contained in 81.367(e)-1(d)), and state the

basis and fair market value of the distributed stock or

securities (including a list stating the amounts that were

distributed to distributees who were not qualified U.S. persons
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and distributees who were qualified U S. persons).

(4) Reporting rules for section 367(e)(2) distributions by

donestic liquidating corporations. |If the distributing

corporation nmakes a distribution of property in conplete

| i qui dati on under section 332 to a foreign distributee
corporation that neets the stock ownership requirenents of
section 332(b) with respect to the stock of the distributing
corporation, then the distributing corporation shall conplete a
Form 926 and attach a signed copy of such formto its U S. incone
tax return for the year of the distribution. The property
description contained in Part 1l of the Form 926 shall contain a
description of all property distributed by the Iiquidating
corporation (regardl ess of whether the property qualifies for
nonrecognition). The description shall also identify the
property excepted from gain recognition under 81.367(e)-

2(b)(2)(ii) and (iii). If the distributing corporation

distributes property that will be used by the foreign distributee

corporation in a U.S. trade or business and the distributing

corporation does not recognize gain on such distribution under

81.367(e)-2(b)(2)(i), then the distributing corporation may

satisfy the requirements of this section by completing Part 1 of

the Form 926, noting thereon that the information required by the

Form 926 is contained in the statement required by 81.367(e)-

2(b)(2)(1H)(C)(2 _), and attaching a signed copy of the Form 926 to

its U.S. income tax return for the year of the distribution.

* k *k k%
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(g) Effective dates. This section applies to transfers

occurring on or after July 20, 1998, except paragraph (e) of this
section, which applies to transfers that are subject to
881.367(e)-1(f) and 1.367(e)-2(e). See §1.6038B-1T for transfers
occurring prior to July 20, 1998. See also 81.6038B-1T(e) in
effect prior to August 9, 1999, (as contained in 26 CFR part 1
revised April 1, 1999) for transfers described in section 367(e)
that are not subject to 881.367(e)-1(f) and 1.367(e)-2(e).
Par. 5. Section 1.6038B-1T is amended by revising the
section heading, revising paragraph (e) and revising the first
sentence of paragraph (g), to read as follows.

81.6038B-1T Reporting of certain transactions to foreign

corporations (temporary)

* *k *k k%

(e) [Reserved] For further guidance, see 81.6038B-1(e).

* *k *k k%

(g) Effective date . This section applies to transfers

occurring after December 31, 1984, * * *

PART 602--OMB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTION ACT
Par. 6. The authority citation for part 602 continues to

read as follows:

Authority: 26 U.S.C. 7805.



Par. 7. In 8602.101, paragraph (b) is amended in the table
by removing the entries for 1.367(e)-1T and 1.367(e)-2T, revising
the entry for 1.6038B-1, and adding entries in numerical order to
read as follows:

8602.101 OMB Control numbers

* k% % % %

(b) * %k *
CFR part or section where Current OMB
identified and described control No.
* k% % % %
T4 () 1545-1487
T4 () B 1545-1487
* k% % % %
1.6038B- 1. 1545-1487

1545-1615

* k% % % %

Robert E. Wenzel
Deputy Commissioner of Internal Revenue.

Approved: 7/29/1999

Donald C. Lubbick
Assistant Secretary of the Treasury.
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