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26 CFR Parts 20, 25 and 301

[ REG 106177- 98]

RI'N 1545- AW20

Adequat e Di sclosure of Gfts

AGENCY: I nternal Revenue Service (IRS), Treasury.

ACTI ON: Notice of proposed rul emaki ng and notice of public
heari ng.

SUMVARY: Thi s docunent contains proposed regulations relating to
changes made by the Taxpayer Relief Act of 1997 and the Internal
Revenue Service Restructuring and Reform Act of 1998 regarding
the valuation of prior gifts in determning estate and gift tax
liability, and the period of limtations for assessing and
collecting gift tax. The proposed regul ations affect individual
donors and the estates of those donors. This docunent also
provi des notice of a public hearing on these proposed
regul ati ons.

DATES: Witten and el ectronic comments nust be received by March
22, 1999. CQutlines of topics to be discussed at the public
heari ng schedul ed for Wednesday, April 28, 1999, nust be received
by Wednesday, April 7, 1999.

ADDRESSES: Send subm ssions to CC. DOM CORP: R [ REG 106177- 98]
room 5226, Internal Revenue Service, POB 7604, Ben Franklin

Station, Washi ngton DC 20044. Subm ssions may al so be hand
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del i vered Monday through Friday between the hours of 8 a.m and 5
p.m to: CC DOM CORP: R [ REG 106177-98], Courier’s Desk, Interna
Revenue Service, 1111 Constitution Avenue, NW, Washi ngton, DC.
Al ternatively, taxpayers may submt comments electronically via
the internet by selecting the "Tax Regs" option on the I RS Hone
Page, or by submtting coments directly to the IRS internet site
at http://ww. irs.ustreas.gov/prod/tax_regs/comments. htm . The
public hearing will be held in room 2615, at 10 a.m, Internal
Revenue Buil ding, 1111 Constitution Avenue, NW, Washi ngton DC.
FOR FURTHER | NFORMATI ON CONTACT: Concerning the regul ati ons,
WIlliamL. Blodgett, (202) 622-3090; concerning subm ssions and
the hearing, and/or to be placed on the building access list to
attend the hearing, LaNita Van Dyke, (202) 622-7180 (not toll-
free nunbers).
SUPPLEMENTARY | NFORMATI ON:
I ntroduction

Thi s docunent proposes to anend the Estate and G ft Tax
Regul ations (26 CFR parts 20 and 25) under sections 2001 and 2504
relating to the value of prior gifts for purposes of conputing
the estate and gift tax. This docunent al so proposes to anmend
the Procedure and Admi nistration Regulations relating to the
period for assessnment and collection of gift tax under section
6501.
Paper wor k Reducti on Act

The collection of information contained in this notice of

proposed rul emaki ng has been submtted to the Ofice of
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Managenent and Budget for review in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507(d)). Comments on the
collection of information should be sent to the Ofice of
Managenent and Budget, Attn: Desk O ficer for the Departnent of
the Treasury, O fice of Information and Regul atory Affairs,
Washi ngt on, DC 20503, with copies to the Internal Revenue
Service, Attn: IRS Reports Cl earance Oficer, OP:.FS FP
Washi ngton, DC 20224. Comments on the collection of information
shoul d be received by February 22, 1999. Comments are
specifically requested concerning:

Whet her the proposed collection of information is necessary
for the proper performance of the functions of the Internal
Revenue Service, including whether the information will have
practical utility;

The accuracy of the estimted burden associated with the
proposed col l ection of information (see bel ow);

How the quality, utility, and clarity of the information to
be coll ected may be enhanced,

How t he burden of conplying with the proposed collection of
I nformati on may be mnim zed, including through the application
of automated collection techniques or other forns of information
t echnol ogy; and

Estimates of capital or start-up costs and costs of
operation, mai ntenance, and purchase of service to provide

i nformati on.
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The collection of information in this proposed regulation is
proposed 8301.6501(c)-1(f) of the Procedure and Administration
Regulations. This information is required by statute in order to
commence the period of limitations on assessment. This
information will be used to identify gift tax issues relating to
the reported transfers. The collection of information is
mandatory. The likely respondents are individuals.

The reporting burden contained in 8301.6501-1(f) is
reflected in the burden of Form 709, U.S. Gift (and Generation-
Skipping Transfer) Tax Return.

An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless it
displays a valid control number assigned by the Office of
Management and Budget.

Books or records relating to a collection of information
must be retained as long as their contents may become material in
the administration of any internal revenue law. Generally, tax
returns and tax information are confidential, as required by 26
U.S.C. 6103.

Backgr ound

Under the unified estate and gift tax system, a single rate
schedule is applied to an individual's cumulative gifts and
bequests. Gift tax is computed by determining a tax on the total
of the gifts made by the donor in the current calendar year plus
the gifts made in prior years (prior taxable gifts). The tax

computed is then reduced by the tax that would have been payable
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on the prior taxable gifts. The result (after taking into
account the applicable credit amount under section 2505) is the
gift tax on the current gifts. Simlarly, the estate tax is
conputed by determning a tax on the value of the decedent’s
taxabl e estate plus the value of lifetinme gifts (adjusted taxable
gifts) made by the decedent. The tax conputed is then reduced by
the gift tax that would have been payabl e on the adjusted taxable
gifts. The result (after allowng for various credits) is the
estate tax on the taxable estate.

The Statute of Limtations for Assessnent of G ft Tax Under

Section 6501(c)(9) of the Internal Revenue Code

Prior to the Taxpayer Relief Act of 1997 (the 1997 Act) and
the Internal Revenue Service Restructuring and Reform Act of 1998
(the 1998 Act), the period for assessnent of gift tax for a
cal endar period generally expired three years fromthe date a
gift tax return for that period was deened to be filed. The
statute of limtation protection extended to all gifts nmade in a
cal endar period for which a return was filed, including gifts not
reported on the gift tax return for the period. An exception to
this general rule applied for gifts subject to the special
val uation rules of sections 2701 and 2702. For gifts subject to
these rules, section 6501(c)(9) extends the period of assessnent
indefinitely unless the gifts were disclosed on the gift tax
return in a manner adequate to apprise the IRS of the nature of

the transfer.
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Under the 1997 and 1998 Acts, this adequate disclosure
requi renent was extended to all gifts, whether or not subject to
section 2701 or 2702. Consequently, the period of assessnent
will not close for any gift made in a cal endar year ending after
August 5, 1997, or with respect to any increase in gift tax
requi red under section 2701(d), that is not adequately discl osed
on a gift tax return.

The proposed regul ations provide a list of information that,
I f applicable to a transaction, nust be reported on a gift tax
return, or a statenent attached thereto, in order for the
transaction to be considered adequately disclosed to cause the
period for assessment to commence. The required information nust
conpl etely and accurately describe the transaction and incl ude:
the nature of the transferred property; the parties involved; the
value of the transferred property; and how t he val ue was
determ ned, including any discounts or adjustnents used in
val uing the transferred property.

Specific rules are provided in the case of transfers of
entities that are not actively traded that own interests in other
non-actively traded entities. Coments are requested on how
these rul es should be applied when the required information is
not avail able to the donor.

In addition, the return nust disclose the facts affecting
the gift tax treatnent of the transaction in a manner that
reasonably may be expected to apprise the IRS of the nature of

any potential controversy regarding the gift tax treatnent of the
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transfer. In lieu of this statenent, the taxpayer nmay provide a
statenent of any |egal issue presented by the facts. Finally,
t he taxpayer nust also provide a statenment of any position taken
by the taxpayer that is contrary to any tenporary or final
Treasury regul ation or any revenue ruling. These standards are
based on those currently employed under 86662 in determining
whether an item is adequately disclosed under that section, such
that accuracy-related penalties will not be imposed.

The proposed regulations contain examples that illustrate
adequate disclosure under these standards.

Under the proposed regulations, adequate disclosure of a

transfer that is reported as a completed gift on the gift tax
return will commence the running of the statute of limitations
under section 6501(c)(9) even if the transfer is ultimately
determined to be an incomplete gift. Thus, if the donor reports
a transfer on the gift tax return as a completed gift for gift
tax purposes, the period for assessing a gift tax with respect to
the transfer will commence. If the IRS does not examine the
transaction reported on the gift tax return prior to the
expiration of the running of the statute of limitations, the
transaction will be treated as a completed gift as reported on
the gift tax return. If the IRS, upon examination, disagrees
with the donor’s characterization of the transaction, and the
issue remains unresolved through the administrative process, the

donor will be sent a final notice of determination and the donor
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will be able to seek a declaratory judgnent on the matter
pursuant to section 7477.

On the other hand, if a donor initially reports a transfer
as an inconplete gift, even if adequately disclosed, the statute
of limtations does not comence to run until the donor reports
the transfer as a conpleted gift. The IRS would have three years
fromthe date of filing of the subsequent gift tax return
di sclosing the conpleted gift to nmake any assessnent with respect
to the gift.

As di scussed below, the 1997 and 1998 Act anmendnents to
sections 2001 and 2504 curtail the IRS ability to redeterm ne
the value of a gift in conputing the estate or gift tax, after
the statute of limtations expires. However, the adequate
di scl osure requirenent contained in section 6501(c)(9) is
intended to afford the IRS the reasonabl e opportunity to identify
in atinmely manner and with a m ni nrum expendi ture of resources
returns that present issues that nerit further exam nation.
Accordingly, the information required is intended to enable the
IRS to identify issues, if any, w thout inposing an undue burden
on taxpayers.

The proposed regul ations conformthe regulations to the new
statutory rules for gifts nmade in cal endar years ending after
August 5, 1997, if such gift tax return is filed after the
regul ati ons are published as final regulations. In the interim
period, the statutory provisions apply.

Valuation of Prior Gfts for Gft Tax Purposes
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Prior to the 1997 and 1998 Acts, section 2504(c) provided
that if a gift tax had been paid or assessed with respect to the
cal endar period in which the gift occurred and the statute of
limtations on assessnent for the prior gift had expired, then
the value of any gift nmade in such cal endar period could not be
adj usted for purposes of determ ning the total anmount of prior
taxable gifts that the individual had nade. This prohibition on
adj ustnments applied even if a particular gift was not discl osed
on the gift tax return. This rule continues to apply for gifts
made prior to August 6, 1997.

Under section 2504(c) as anended by the 1997 and 1998 Acts,
iIf a gift was adequately disclosed such that the tine has expired
for assessing gift tax for a precedi ng cal endar period under
section 6501, then the value of such gift nmade in the prior
cal endar period cannot be adjusted (regardl ess of whether or not
a gift tax has been assessed or paid for a prior cal endar
period). Rather, the value of the gift is the value as finally
determ ned for gift tax purposes, as defined in section 2001(f).
A simlar rule applies wth respect to any increase in taxable
gifts required under section 2701(d) (pertaining to the transfer
of applicable retained interests under section 2701).

Section 2504(c) applies only to adjustnents involving issues
of valuation. Thus, even after the 1997 and 1998 anmendnents to
section 2504(c), adjustnents to prior taxable gifts may be nade
If the adjustnment is not related to the valuation of the gift;

e.g., the erroneous inclusion or exclusion of property for gift
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tax purposes. See Rev. Rul. 76-451 (1976-2 C.B. 304). This
result is consistent with the legislative history to the 1997 Act
whi ch enphasi zes that the statutory change i nposes a prohibition
on revaluing certain gifts. The House Conmttee report states
that a gift for which the limtations period has passed cannot be
reval ued for purposes of determ ning the applicable estate tax
bracket and available unified credit. H R Rep. No. 148, 105th
Cong., 1st Sess. 359 (1997).

The proposed regul ations conformthe regulations to the new
statutory rules for gift tax returns filed after the regul ations
are published as final regulations. |In the interimperiod, the
statutory provisions apply.

Valuation of Prior Gfts for Estate Tax Purposes

Prior to the enactnent of the 1997 and 1998 Acts, there was
no estate tax provision corresponding to section 2504(c).
Therefore, even where the period of assessnent expired for a
cal endar period, and gift tax was paid or assessed for that
period, the value of any gifts nade in that period could be
adj usted for purposes of determning the estate tax liability.
The statutory change and these proposed regul ati ons preserve that
treatnment for gifts made prior to August 6, 1997.

Section 2001(f) was added by the 1997 Act and anended by the
1998 Act. Under section 2001(f) as anmended, if the tinme has
expired for assessing gift tax for a preceding cal endar period
under section 6501, then the value of the gift, for purposes of

conputing the estate tax liability, is the value of the gift as
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finally determned for gift tax purposes. A simlar rule applies
for any increase in taxable gifts required under section 2701(d).
Under the statute, the value of a gift is finally determned if:
the value is shown on a gift tax return and the I RS does not
contest the value before the period for assessing gift tax
expires; or, before the period for assessing gift tax expires,
the value is specified by the IRS and the taxpayer does not
contest the specified value; or, the value is determ ned by a
court or pursuant to a settlenment agreenent between the taxpayer
and the IRS.

As di scussed above, the provision only limts the IRS
ability to make adjustnents related to the value of a gift.

Thus, the IRS is not precluded from nmeki ng adjustnents that are
not related to value, such as the erroneous inclusion or
exclusion of property for gift tax purposes.

The proposed regul ati ons conformthe current regulations to
the statutory change for gift tax returns filed after the
regul ati ons are published as final regulations. In the interim
period, the statutory provisions apply.

Speci al Anal yses

It has been determined that this notice of proposed
rul emaking is not a significant regulatory action as defined in
EO 12866. Therefore, a regulatory assessnment is not required.

It al so has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U S.C. chapter 5) does not apply

to these regul ati ons, and because these regul ati ons do not inpose
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a collection of information on small entities, the Regul atory
Flexibility Act (5 U.S.C. chapter 6) does not apply. Therefore,
a Regul atory Flexibility Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue Code, this notice of
proposed rul emaking will be submtted to the Small Business
Adm ni stration for comment on their inpact on small business.
Conment and Public Hearing

Bef ore these proposed regul ati ons are adopted as fi nal
regul ati ons, consideration wll be given to electronic and
witten cooments (a signed original and eight (8) copies) that
are tinely submtted to the IRS. The IRS and Treasury
specifically request conmments on the clarity of the proposed
regul ations and how it may be nmade easier to understand. Al
comments will be available for public inspection and copyi ng.

A public hearing has been schedul ed for Wdnesday, April 28,
1999, at 10 a.m in Room 2615 of the Internal Revenue Buil ding,
1111 Constitution Avenue, NW, Washington, DC. Due to building
security procedures, visitors nust enter at the 10th Street
entrance, |ocated between Constitution and Pennsyl vani a Avenues,
NW In addition, all visitors nust present photo identification
to enter the building. Because of access restrictions, visitors
will not be admtted beyond the i nmedi ate entrance area nore than
15 m nutes before the hearing starts. For information about
havi ng your nane placed on the building access list to attend the
heari ng, see the "FOR FURTHER | NFORMATI ON CONTACT" section of

this preanble.
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The rules of 26 CFR 601.601(a)(3) apply to the hearing.
Persons who wi sh to present oral comments at the hearing nust
submt witten coments and an outline of the topics to be
di scussed and the tine to be devoted to each topic (a signed
original and eight (8) copies) by Wdnesday, April 7, 1999.

A period of 10 minutes will be allocated to each person for
maki ng conments.

An agenda showi ng the scheduling of the speakers wll be
prepared after the deadline for receiving outlines has passed.
Copi es of the agenda will be available free of charge at the
heari ng.

Drafting Information

The principal author of these regulations is WIlliamL.

Bl odgett, O fice of Assistant Chief Counsel (Passthroughs and
Speci al Industries), IRS. However, other personnel fromthe IRS
and Treasury Departnent participated in their devel opnent.

Li st of Subjects in 26 CFR Part 20

Estate taxes, reporting and recordkeeping requirenents.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 20 is proposed to be anmended as
fol | ows:

PART 20-- ESTATE TAX; ESTATES OF DECEDENTS DYl NG AFTER AUGUST 16,
1954
Paragraph 1. The authority citation for part 20 continues

toread in part as follows:
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Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 20.2001-1 is revised to read as foll ows:

§20.2001-1 Valuation of adjusted taxable qgifts and section

2701(d) taxable events

(a) Adjusted taxable gifts made prior to August 6, 1997

For purposes of determining the value of adjusted taxable gifts
as defined in section 2001(b), if the gift was made prior to
August 6, 1997, the value of the gift may be adjusted at any
time, even if the time within which a gift tax may be assessed
has expired under section 6501. This paragraph (a) also applies
to adjustments involving issues other than valuation.

(b) Adjusted taxable gifts and section 2701(d) taxable

events occurring after August 5, 1997 . For purposes of

determining the value of adjusted taxable gifts as defined in
section 2001(b), if, under section 6501, the time has expired
within which a gift tax may be assessed under chapter 12 of the
Internal Revenue Code (or under corresponding provisions of prior
laws) with respect to a gift made after August 5, 1997, and

during a preceding calendar period (as defined in
§25.2502-1(c)(2) of this chapter), or with respect to an increase

in taxable gifts required under section 2701(d) and 825.2701-4 of
this chapter, then the value of the gift will be the value as

finally determined for gift tax purposes under chapter 12 of the
Internal Revenue Code. This paragraph (b) does not apply to
adjustments involving issues other than valuation. See §25.2504-

1(d) of this chapter.
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(c) Finally determ ned. For purposes of paragraph (a) of
this section, the value of a gift is finally determ ned for gift
tax purposes if--

(1) The value is shown on a gift tax return, or on a
statenent attached to the return, and the Internal Revenue
Servi ce does not contest the value before the tine has expired
under section 6501 within which gift taxes nmay be assessed;

(2) The value is specified by the Internal Revenue Service
before the tinme has expired under section 6501 within which gift
taxes may be assessed on the gift and such specified value is not
tinmely contested by the taxpayer;

(3) The value is finally determ ned by a court of conpetent
jurisdiction; or

(4) The value is determ ned pursuant to a settl enent
agreenent entered into between the taxpayer and the Internal

Revenue Servi ce.

(d) Definitions. For purposes of paragraph (b) of this
section, the value is finally determ ned by a court of conpetent
jurisdiction when the court enters a final decision, judgnent,
decree or other order passing on the valuation that is not
subject to appeal. See, for exanple, section 7481 regarding the
finality of a decision by the U S. Tax Court. Also, for purposes
of paragraph (b) of this section, a settlenent agreenent neans
any agreenent entered into by the Internal Revenue Service and
the taxpayer that is binding on both. The termincludes a

cl osi ng agreenent under section 7121, a conprom se under section
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7122, and an agreenent entered into in settlenment of litigation
i nvol ving a val uation issue.

(e) Expiration of period of assessnent. For purposes of

determning if the time has expired within which a tax may be
assessed under chapter 12 of the Internal Revenue Code, see
8301.6501(c)-1(e) and (f) of this chapter.

() Examples . The following examples illustrate the rules
of this section:

Example 1 . (i) Facts . A owns Blackacre and B, A's child,
owns Whiteacre. In 1999, A and B exchange ownership of these
properties. On A's federal gift tax return, Form 709, for the
1999 calendar year, the transfer of Blackacre to B is adequately
disclosed under 8301.6501(c)-1(f)(2) of this chapter. A reports
the transfer as nontaxable, representing that the fair market
values of Whiteacre and Blackacre, at the time of the transfer,
were equal. A dies after the period of assessment for the
transfer has expired.

(if) Application of the rule limiting adjustments to
valuation issues . The fair market values of Blackacre and
Whiteacre at the time of the transfer are valuation issues.
Because A filed the return adequately disclosing the transfer,
the period of assessment with respect to A’s transfer has
expired, notwithstanding the fact that no gift tax return was
required to be filed. Therefore, the Internal Revenue Service is
precluded from revaluing Blackacre and Whiteacre in determining
the amount of A's adjusted taxable gifts in computing A’s estate
tax liability.

Example 2 . (i) Facts . In 1999, A transfers stock in a
closely-held corporation to an irrevocable trust. Under the
terms of the trust, the trustee has the discretion to accumulate
trust net income or distribute it among A's children. At A's
death, the trust is to terminate and the trust corpus is to be
paid to A's surviving issue. On A's federal gift tax return,

Form 709, filed for the 1999 calendar year, the transfer is
adequately disclosed under 8301.6501(c)-1(f)(2) of this chapter.
A claims an annual exclusion under section 2503(b) for the
transfer. A dies after the period of assessment for the transfer
has expired.

(if) Application of the rule limiting adjustments to
valuation issues . Because the period of assessment has closed on
the transfer due to adequate disclosure, the Internal Revenue
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Service is precluded fromrevaluing the transferred stock for

pur poses of assessing gift tax. Therefore, the value of the
transfer as reported on A's 1999 Federal gift tax return may not
be redeterm ned for purposes of determning A s adjusted taxable
gifts. However, the applicability of the annual exclusion to the
transfer is a question of |law and not of valuation. Accordingly,
al t hough the Internal Revenue Service may not assess or coll ect
additional gift tax on the 1999 transfer (because the period of
assessnent has closed), the Internal Revenue Service is not
precluded from chal |l engi ng the annual exclusion clainmed by A for
pur poses of determning A's adjusted taxable gifts in conmputing
the estate tax liability.

(g) Effective dates. Paragraph (a) of this section applies

to transfers of property by gift made prior to August 6, 1997, if
the estate tax return for the donor/decedent’s estate is filed
after this document is published as a final regulation in the
Feder al Regi st er. Paragraphs (b) through (f) of this section
apply to transfers of property by gift made after August 5, 1997,
if the qift tax return for the calendar period in which the gift
iIs made is filed after this document is published as a final
regulation in the Federal Register.
PART 25--GIFT TAX; GIFTS MADE AFTER DECEMBER 31, 1954
Par. 3. The authority citation for part 25 continues to
read in part as follows:
Authority: 26 U.S.C. 7805. * * *
Par. 4. Section 25.2504-2 is revised to read as follows:

825.2504-2 Valuation of certain gifts for preceding calendar

periods.
(a) Gifts made before August 6, 1997 . If the time has

expired within which a tax may be assessed under chapter 12 of

the Internal Revenue Code (or under corresponding provisions of
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prior laws) on the transfer of property by gift nmade during a
preceding calendar period, as defined in §25.2502-1(c)(2), the
gift was made prior to August 6, 1997, and a tax has been
assessed or paid for such prior calendar period, the value of the
gift, for purposes of arriving at the correct amount of the
taxable gifts for the preceding calendar periods (as defined
under 825.2504-1(a)), is the value used in computing the tax for
the last preceding calendar period for which a tax was assessed
or paid under chapter 12 of the Internal Revenue Code or the
corresponding provisions of prior laws. However, this rule does
not apply where no tax was paid or assessed for the prior
calendar period. Furthermore, this rule does not apply to
adjustments involving issues other than valuation. See §25.2504-
1(d).

(b) Gifts made or section 2701(d) taxable events occurring

after August 5, 1997 . If the time has expired under section 6501

within which a gift tax may be assessed under chapter 12 of the
Internal Revenue Code (or under corresponding provisions of prior
laws) on the transfer of property by gift made during a preceding
calendar period, as defined in 825.2502-1(c)(2), or with respect

to an increase in taxable gifts required under section 2701(d)

and 825.2701-4, and the gift was made, or the section 2701(d)
taxable event occurred, after August 5, 1997, the value of the

gift or the amount of the increase in taxable gifts, for purposes

of determining the correct amount of taxable gifts for the

preceding calendar periods (as defined in §25.2504-1(a)), is the
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value that is finally determ ned for gift tax purposes (wthin

the meaning of 820.2001-1(c) of this chapter). This rule does
not apply to adjustments involving issues other than valuation.
See 8§25.2504-1(d). For an illustration of this rule, see the
examples under §20.2001-1(f) of this chapter. For purposes of
determining if the time has expired within which a gift tax may
be assessed, see 8301.6501(c)-1(e) and (f) of this chapter.

(c) Example . The following example illustrates the rules of
paragraphs (a) and (b) of this section:

Example . (i) Facts . In 1996, A transfers closely-held
stock to B, A's child. A timely filed a federal gift tax return
reporting the 1996 transfer to B. No gift tax was assessed or
paid as a result of application of A's available unified credit.

In 1999, A transfers additional closely-held stock to B. A's
federal gift tax return reporting the 1999 transfer is timely
filed and the transfer is adequately disclosed under
8301.6501(c)-1(f)(2) of this chapter. In 2003, A transfers
additional property to B and timely files a federal gift tax
return reporting the gift.

(if) Application of the rule limiting adjustments to

valuation of prior gifts . Under section 2504(c), in determining
A's 2003 gift tax liability, the value of A's 1996 gift can be

adjusted for purposes of computing the value of prior taxable

gifts, since that gift was made prior to August 6, 1997, and

therefore, the provisions of paragraph (a) of this section apply.
However, A's 1999 transfer was adequately disclosed on a timely

filed gift tax return and, thus, under §25.2504-1(b), the value

of the 1999 gift by A may not be adjusted for purposes of

computing the value of prior taxable gifts in determining A's

2003 gift tax liability.

(d) Effective dates . Paragraph (a) of this section applies
to transfers of property by gift made prior to August 6, 1997.
Paragraphs (b) and (c) of this section apply to transfers of
property by gift made after August 5, 1997, if the gift tax

return for the calendar period in which the transfer is reported
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is filed after this docunent is published as a final regul ation
In the Federal Register.
PART 301- - PROCEDURE AND ADM NI STRATI ON

Par. 5. The authority citation for part 301 continues to
read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 6. Section 301.6501(c)-1 is anended by:

1. Revising the heading to paragraph (e).

2. Addi ng paragraph (f).

The revision and addition reads as foll ows:

§301.6501(c)-1 Exceptions to general period of limitations on

assessment and collection

* *k *k k%

(e) Gifts subject to chapter 14 of the Internal Revenue Code

not adequately disclosed on the return --

* k k k%

(f) Gifts made after August 5, 1997, not adequately

disclosed on the return --(1) In general . If a transfer of

property, other than a transfer described in paragraph (e) of

this section, is not adequately disclosed on a gift tax return

(Form 709 United States Gift (and Generation-Skipping Transfer)
Tax Return) filed for the calendar period in which the transfer
occurs, then any gift tax imposed by chapter 12 of subtitle B of
the Internal Revenue Code on the transfer may be assessed, or a
proceeding in court for the collection of the appropriate tax may

be begun without assessment, at any time.
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(2) Adequate disclosure of transfers of property reported as

gifts. A transfer will be adequately disclosed on the return
only if it is reported in a manner adequate to apprise the
I nternal Revenue Service of the nature of the gift and the basis
for the value so reported. Transfers reported on the gift tax
return as transfers of property by gift will be considered
adequat el y di scl osed under this paragraph (f) only if the return
provi des a conplete and accurate description of the transaction
I ncl udi ng- -

(i) A description of the transferred property and any
consi deration received by the transferor;

(ii) The identity of, and relationship between, the
transferor and the transferee;

(iii) A detailed description of the nethod used to
determ ne the fair market value of property transferred,
i ncluding any rel evant financial data and a description of any
di scounts, such as discounts for bl ockage, mnority or fractional
Interests, and lack of marketability, clained in valuing the
property. In the case of the transfer of an interest in an
entity (e.g., a corporation or partnership) that is not actively
traded, a description of any discount clainmed in valuing the
entity or any assets owned by such entity, including a statenent
regarding the fair market value of 100 percent of the entity
(determ ned without regard to any discounts in valuing the entity
or any assets owned by the entity), the pro rata portion of the

entity subject to the transfer, and the fair market value of the
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transferred interest as reported on the return. |If the entity
that is the subject of the transfer owns an interest in another
non-actively traded entity (either directly or through ownership
of an entity), the information required in this paragraph
(f)(2)(iii) must be provided for each entity and the assets owned
by each entity;

(iv) If the property is transferred in trust, the trust’s
tax identification nunber and a brief description of the terns of
the trust;

(v) Any restrictions on the transferred property that were
considered in determning the fair market value of the property;
and

(vi) A statenent of the relevant facts affecting the gift
tax treatnent of the transfer that reasonably may be expected to
apprise the Internal Revenue Service of the nature of any
potential controversy concerning the gift tax treatnent of the
transfer, or in lieu of this statenment, a conci se description of
the |l egal issue presented by the facts. In addition, a statenent
describing any position taken that is contrary to any tenporary
or final Treasury regul ations or revenue rulings.

(3) Adequate disclosure of non-gift conpleted transfers or

transactions. Conpleted transfers, all or a portion of which are

reported as not constituting a transfer by gift (for exanple, a
transaction in the ordinary course of business), wll be

consi dered adequately disclosed under this paragraph (f) only if
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the followng information is provided on or attached to the
return--
(i) The information required for adequate disclosure under
paragraph (f)(2) of this section; and
(i1) An explanation as to why the transfer is not a transfer
by gift under chapter 12 of the Internal Revenue Code.

(4) Adequate disclosure of inconplete transfers. Adequate

di sclosure of a transfer that is reported as a conpleted gift on
the gift tax return will commence the running of the statute of
limtations for assessnent of gift tax on the transfer, even if
the transfer is ultimately determ ned to be an inconplete gift
for purposes of §25.2511-2 of this chapter. For example, if an
incomplete gift is reported as a completed gift on the gift tax
return and is adequately disclosed, the period for assessment of
the gift tax will begin running when the return is filed, as
determined under section 6501(b). On the other hand, if the
transfer is reported as an incomplete gift and adequately
disclosed, the period for assessing a gift tax with respect to
the transfer will not commence to run even if the transfer is
ultimately determined to be a completed gift. In that situation,
the gift tax with respect to the transfer may be assessed at any
time, up until three years after the donor files a return
reporting the transfer as a completed gift.
(5) Examples . The following examples illustrate the rules
of this paragraph (f):

Example 1 . (i) Facts . In 1999, A transfers 100 shares of
common stock of XYZ Corporation to A's child. The common stock
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of XYZ Corporation is actively traded on a nmajor stock exchange.
For gift tax purposes, the fair market value of one share of XYZ
common stock on the date of the transfer, determned in
accordance with §25.2512-2(b) of this chapter (based on the mean

between the highest and lowest quoted selling prices), is

$150.00. On A's federal gift tax return, Form 709, for the 1999

calendar year, A reports the gift as 100 shares of common stock

of XYZ Corporation with a value for gift tax purposes of $15,000.

A specifies the date of the transfer, recites that the stock is

publicly traded, and identifies the stock exchange on which the

stock is traded.

(if) Application of the adequate disclosure standard . A has
adequately disclosed the transfer. Therefore, the period of
assessment for the transfer under section 6501 will run from the
time the return is filed (as determined under section 6501(b)).

Example 2 . (i) Facts . On December 30, 1999, A transferred
closely-held stock to B, A's child. A determined that the value
of the transferred stock, on December 30, 1999, was $9,000. A
made no other transfers to B, or any other donee, during 1999.
On A's federal gift tax return, Form 709, filed for the 1999
calendar year, A provides the information required under
paragraph (f)(2) of this section (including the method used to
determine the fair market value of the stock and a description of
discounts claimed) such that the transfer is adequately
disclosed. A claims an annual exclusion under section 2503(b)
for the transfer.

(if) Application of the adequate disclosure standard
Because the transfer was adequately disclosed under paragraph
(f(2) of this section, the period of assessment for the transfer
will expire as prescribed by section 6501(b), notwithstanding
that if A's valuation of the closely-held stock was correct, A
was not required to file a gift tax return reporting the transfer
under section 6019. After the period of assessment has expired
on the transfer, the Internal Revenue Service is precluded from
revaluing the transferred stock for purposes of assessing gift
tax or for purposes of determining the estate tax liability.
Therefore, the value of the transfer as reported on A's 1999
federal gift tax return may not be redetermined for purposes of
determining A's prior taxable gifts (for gift tax purposes) or
A's adjusted taxable gifts (for estate tax purposes).

Example 3 . (i) Facts . A owns 100 percent of the common
stock of X, a closely-held corporation. X does not hold an
interest in any other entity that is not actively traded. In
1999, A transfers 20 percent of the X stock to B and C, A's
children, in a transfer that is not subject to the special
valuation rules of section 2701. The transfer is made outright
with no restrictions on ownership rights, including voting rights
and the right to transfer the stock. The reported value of the
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transferred stock incorporates the use of mnority discounts and
| ack of marketability discounts. No other discounts were used in
arriving at the fair market value of the transferred stock or any
assets owned by X. A reports the transfer on a federal gift tax
return, Form 709, for the 1999 cal endar year. On the return, A
provi des a statenent reporting the fair market value of 100
percent of X (before taking into account any discounts), the pro
rata portion of X subject to the transfer, and the reported val ue
of the transfer. A also attaches a statenent regarding the
determ nation of value that includes a discussion of the

di scounts cl aimed and how the di scounts were determ ned.

(i1) Application of the adequate disclosure standard. A has
provi ded sufficient information such that the transfer will be
consi dered adequately disclosed and the period of assessnent for
the transfer under section 6501 will run fromthe tine the return
Is filed (as determ ned under section 6501(b)).

Exanple 4. (i) Facts. A owns a 70 percent limted
partnership interest in PS. PS owns 40 percent of the stock in
X, a closely-held corporation. The assets of X include a 50
percent general partnership interest in PB. PB owns an interest
In comrercial real property. None of the entities (PS, X or PB)
Is actively traded. In 1999, A transfers a 25 percent limted
partnership interest in PSto B, A's child. On the federal gift
tax return, Form 709, filed for the 1999 cal endar year, A reports
the transfer of the 25 percent limted partnership interest in PS
and that the fair market value of 100 percent of PSis $y and
that the value of 25 percent of PSis $z, reflecting
mar ketability and mnority discounts with respect to the 25
percent interest. However, A does not disclose that PS owns 40
percent of X, and that X owns 50 percent of PB and that, in
arriving at the $y fair nmarket value of 100 percent of PS,

di scounts were clainmed in valuing PS s interest in X, X's
interest in PB, and PB's interest in the commercial real

property.

(ii) Application of the adequate disclosure standard.
Because A has failed to conply with requirenents of paragraph
(f)(2) of this section regarding PS's interest in X, X s interest
in PB, and PB's interest in the comercial real property, the
transfer will not be considered adequately disclosed and the
period of assessnent for the transfer under section 6501 wll
remai n open indefinitely.




(6) Effective date. Thi s paragraph (f) is applicable to

gifts made in cal endar years ending after August 5, 1997, if the
gift tax return for such calendar year is filed after this
docunent is published as a final regulation in the Federa

Regi ster.

Deputy Conm ssioner of Internal Revenue.



