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SUMVARY: Thi s docunent contains proposed regul ations for dealers
In commodities and traders in securities or comodities regarding
the election to use the mark-to-nmarket nmethod of accounting for

t heir businesses. Section 1001(b) of the Taxpayer Relief Act of
1997 anended the applicable tax |aw for these taxpayers. This
docunent al so contains proposed regul ati ons provi di ng gui dance on
statutory changes to section 475 contained in the |Internal
Revenue Service Restructuring and Reform Act of 1998 (IRS
Restructuring Act). This guidance is necessary because section
7003 of the IRS Restructuring Act generally prohibited the
application of mark-to-nmarket accounting to nonfinancial custoner
paper. Anong other things, the proposed regul ati ons provide

gui dance to taxpayers who are using mark-to-market accounting for
nonfi nanci al custoner paper. This docunent al so provides notice

of a public hearing on these proposed regul ations.
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DATES: Witten coments and outlines of topics to be discussed
at the public hearing scheduled for June 3, 1999, at 10 a.m nust
be received by May 13, 1999.
ADDRESSES: Send subm ssions to CC. DOM CORP: R ( REG 104924-98),
room 5226, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssi ons may be hand
del i vered Monday through Friday between the hours of 8 a.m and 5
p.m. to: CC:DOM:CORP:R (REG-104924-98), Courier’s Desk,
Internal Revenue Service, 1111 Constitution Avenue, NW.,
Washington, DC. Alternatively, taxpayers may submit comments
electronically via the Internet by selecting the “Tax Regs ”
option on the IRS Home Page, or by submitting comments directly
to the IRS Internet site at
http://lwww.irs.ustreas.gov/prod/tax_regs/comments.html. The
public hearing will be held in room 2615, Internal Revenue
Building, 1111 Constitution Avenue, NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT: Concerning the regulations
about elections by commodities dealers and securities and
commaodities traders, Jo Lynn Ricks, 202-622-3920; concerning the
regulations about nonfinancial customer paper, Pamela Lew, 202-
622-3950; concerning submissions and the hearing, Michael L.

Slaughter, Jr., 202-622-7190 (not toll-free numbers).



SUPPLEMENTARY | NFORMATI ON:
Paper wor k Reducti on Act

The collection of information contained in this notice of
proposed rul emaki ng has been submtted to the Ofice of
Managenent and Budget for review in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507(d)). Comments on the
collection of information should be sent to the Ofice of
Managenent and Budget, Attn: Desk Oficer for the Departnent of
Treasury, O fice of Information and Regul atory Affairs,
Washi ngton, DC, 20503, with copies to the Internal Revenue
Service, Attn: |IRS Reports Clearance Oficer, OP:FS:FP,
Washi ngton, DC 20224. Comments concerning the collection of

I nformati on nust be received by [INSERT DATE 60 DAYS AFTER THE

DATE OF PUBLI CATION I N THE FEDERAL REQ STER] .

The first collection of information in this proposed
regul ation is described in the Explanation of Provisions section
of this docunent (rather than being included in the text of the
proposed regul ations). That description indicates that the
el ections under section 475(e)(1) and (f)(1) and (2) may be
required to be made on a formto be developed by the IRS. This
burden will be reflected on that new form

The second collection of information in this proposed
regulation is in 881.475(e)-1 and 1.475(f)-2. The information
required to be recorded under 881.475(e)-1 and 1.475(f)-2 is
required by the IRS to determine whether an exemption from mark-

to-market accounting is properly claimed. This information will
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be used to make that determ nation upon audit of taxpayers’ books
and records. The likely recordkeepers are busi nesses or other
for-profit institutions.
Estimated total annual recordkeepi ng burden: 1,000 hours.
The estimated annual burden per recordkeeper varies from 15
m nutes to 3 hours, depending on individual circunstances, with
an estimated average of 1 hour.
Esti mat ed nunber of recordkeepers: 1, 000.

An agency may not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless it
di splays a valid control nunber assigned by the Ofice of
Managenent and Budget .

Books or records relating to a collection of information
nmust be retained as long as their contents nmay becone material in
the adm nistration of any internal revenue law. Cenerally, tax
returns and tax return information are confidential, as required
by 26 U.S.C. 6103.

Backgr ound

Section 475 provides that dealers in securities generally
must use mark-to-market accounting for all securities.
Exceptions fromthe mark-to-market requirenent are generally
provided for securities not held for sale to custoners and
certain securities held as a hedge, provided that the securities
are identified as exenpt in a proper and tinely manner.

For purposes of section 475, a security includes any note,

bond, debenture, or other evidence of indebtedness. Revenue
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Ruling 97-37 (1997-39 |.R B. 4), clarified that “other evidence
of indebtedness” includes custoner paper, conmonly referred to as
trade accounts receivable. The IRS provided procedures for a
t axpayer to change its nmethod of accounting for custoner paper in
Revenue Procedure 97-43 (1997-39 |I.R B. 12).

The I'RS Restructuring Act nodified the definition of
security for purposes of section 475 to exclude nonfinanci al
custoner paper. For this purpose, nonfinancial customer paper is
any receivable arising out of the sale of nonfinancial goods or
services by a person the principal activity of which is the
selling or providing of nonfinancial goods or services if the
receivable is held by that person (or a related person) at al
times since its issuance. Section 475(c)(4), added by the IRS
Restructuring Act, precludes a taxpayer from using mark-to-market
accounting under section 475 for nonfinancial custonmer paper. In
addition, the legislative history of the IRS Restructuring Act
I ndi cates that taxpayers may not account for nonfinanci al
cust onmer paper using a mark-to-market or | ower-of-cost-or-nmarket
met hod of accounting under other sections of the Code. See H R
Conf. Rep. No. 599, 105'" Cong., 2d Sess. 353-54 (1998).

Congress, however, authorized the Secretary to issue regul ations
describing situations where taxpayers nust use mark-to-market
accounting for nonfinancial custonmer paper in order to prevent
t axpayers fromusing the exclusion in section 475(c)(4) to avoid
marking to market receivables that are inventory in the hands of

the taxpayer or a related person.
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Section 475(e) and (f), added by section 1001(b) of the
Taxpayer Relief Act of 1997, allows securities traders and
commodi ties traders and dealers to el ect mark-to-market
accounting simlar to that currently required for securities
deal ers. These provisions are effective for all taxable years
endi ng after August 5, 1997, the date of enactnment of the
Taxpayer Relief Act. The proposed regulations clarify several
I ssues relating to these elections, including the identification
of securities and commodities as exenpt from mark-to-market
accounting, the character of marked securities and commodities,
and the tinme and manner for making the el ections.

Expl anati on of Provisions

Nonf i nanci al Cust oner Paper

Sections 1.446-1(c)(2)(iii), 1.471-12, and 1.475(c)-2(d) of
the proposed regul ati ons provi de that taxpayers may not use mark-
to-market or | ower-of-cost-or-market accounting for any
nonfi nanci al custoner paper unless a regulation affirmatively
provi des that the nonfinancial custoner paper is to be marked to
mar ket as inventory.

The remai ni ng proposed regul ations pertaining to section
475(c)(4) are cross references or mnor technical changes
required by the addition of §1.475(c)-2(d).

Dealers in Commaodities

The proposed regulations generally provide that, except as
provided in guidance prescribed by the Commissioner, the rules

for mark-to-market accounting for securities dealers apply to
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commodi ti es deal ers that nake an el ection under section 475(e) (1)
(electing comodities dealers). Comments are requested whet her
there are circunstances where the specific rules applicable to
securities dealers should not be applied to electing commodities
deal ers.

Under the proposed regul ations, unless the Conmm ssioner
ot herwi se provides in a revenue ruling, revenue procedure, or
letter ruling, the exenption from mark-to-nmarket accounting for
assets held for investnment does not apply to a commodity
derivative held by an electing dealer in commodities. |If the
rul e described in the preceding sentence applies (and
consequently requires a commodity derivative to be marked to
market), the gain or loss is ordinary. The IRS and the Treasury
Departnent believe that it would be extrenely rare for a
commodity derivative held by a coomodities derivative dealer to
be acquired other than in a dealer capacity. See 81.475(c)-
1(a)(2). Moreover, the IRS and the Treasury Department believe
that a dealer in physical commodities generally engages in
derivatives activities that are virtually indistinguishable from
its dealings in physical commodities. This situation invokes
many of the practical concerns that led Congress to enact section
475(b)(4). The IRS and the Treasury Department welcome comments
on whether, and under what circumstances, it may be appropriate
for a dealer in physical commodities to identify commodity

derivatives as held for investment.
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The proposed regul ations al so provide that, in all cases, if
a dealer in commodities identifies a conmmodity as exenpt from
mar k-t o- mar ket accounti ng under section 475(b)(2), the
Identification is ineffective unless it is nmade before the close
of the day on which the commbdity was acquired, originated, or
entered into. Thus, a rule simlar to the 30-day identification
rule for certain securities in Holding 8 of Rev. Rul. 97-39
(1997-39 I.R B. 4), does not apply to conmmodities deal ers.

Traders in Securities or Comvbdities

The proposed regul ati ons provide that the principles
underlying the rules and adm nistrative interpretations
applicable to securities dealers also apply to electing traders,
unl ess the proposed regul ations or the Conmm ssioner provides
otherwise. The IRS and the Treasury Departnent request comments
on whether there are circunstances under which a specific rule
applicable to securities dealers should not apply to el ecting
securities traders.

The proposed regul ati ons provide rules for the
I dentification of investnent securities as exenpt from mark-to-
mar ket accounting. The proposed regulations clarify that a
trader in securities who elects mark-to-market accounting under
section 475(f)(1) for its trading business (an electing trader)
must identify, in accordance with section 475(f)(1)(B)(ii), any
security held other than in connection with the tradi ng business.
If the electing trader is also a dealer in securities, the trader

need only identify under section 475(f)(1)(B)(ii) securities that
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are not held in connection with the tradi ng business and that are
al so described in section 475(b)(1) (w thout regard to section
475(b)(2)). That is, the trader need not identify securities
that could not properly be identified as being exenpt from
section 475(a).

The IRS and the Treasury Departnent believe that in nmaking
the section 475 election available to securities traders,
Congress did not want taxpayers selectively to mark to market
sonme securities but selectively to identify other securities as
exenpt fromthis treatnent. Congress addressed this concern by
establishing a higher burden of proof for electing securities
traders to identify securities as not subject to section 475 than
Is applicable to securities dealers. The IRS and the Treasury
Departnment share this concern, particularly because it
traditionally has been easier to distinguish investnent
securities fromdeal er securities than to distinguish investnent
securities fromtrading securities. Accordingly, the proposed
regul ati ons provide that in no event is the requirenent of
section 475(f)(1)(B) (i) satisfied unless the electing trader
denonstrates by clear and convincing evidence that a security has
no connection to its trading activities. The IRS and Treasury
Department request comments on whether any trader of securities
could neet this burden and under what circunstances.

In addition, the IRS and the Treasury Departnent seek
comments on the manner in which securities are identified as not

hel d in connection with trading activities and, in particular,
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comments that focus on the admnistrability of rules in this
ar ea.

Because of the fungible nature of certain securities, the
proposed regul ati ons provide a special rule for identifying
securities held other than in connection with the electing
trader’s tradi ng business when the electing trader also trades
ot her of the sanme or substantially simlar securities. 1In this
circunstance, the electing trader does not satisfy section
475(f) (1) (B)(i) unless the security is held in a separate,
nont radi ng account maintained with a third party. The IRS and
the Treasury Departnent are considering extending this special
identification rule to all securities, rather than solely to
those that are fungible, and request comments on the advisability
of doi ng so.

Under the proposed regulations, all identifications under
section 475(f)(1)(B)(ii) must be nmade on the sanme day the
el ecting trader acquires, originates, or enters into the
security. Thus, a rule simlar to the 30-day identification rule
for certain securities in Holding 8 of Rev. Rul. 97-39 does not
apply to electing traders.

Because the principles of the rules and adm nistrative
interpretations applicable to securities dealers apply to
electing traders, if an electing trader inproperly identifies as
exenpt a security that is actually held in connection with that
busi ness, the gain or loss with respect to the security is

ordinary, and the consequences described in section 475(d)(2)
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apply to the security (i.e., the security is marked to market and
any |losses realized wwth respect to the security prior to its
di sposition are recognized only to the extent of gain previously
recogni zed with respect to the security). Simlarly, under the
proposed regul ations, if an electing trader fails to identify a
security that is not held in connection with its trading
busi ness, the consequences of section 475(d)(2) apply to the
security, and the gain or loss with respect to the security is
ordinary. Modreover, in the event of this failure, the
Conmi ssi oner may neverthel ess treat the security as if the
requi renents for exenption from mark-to-market accounting were
sati sfied.

The proposed regul ations further provide that the gain or
loss with respect to a security that is marked to market under
section 475(f)(1)(A) is ordinary. Under this rule, if an
el ecting trader disposes of a security before the close of the
taxable year, proposed 81.475(a)-2 applies, and the gain or loss
Is ordinary income or loss. See sections 475(f)(1)(D) and
475(d)(3) and the legislative history to section 475(f). H.R.

Rep. No. 148, 105th Cong., 1st Sess. 445 (1997).

Under the proposed regulations, the above rules for
electing securities traders also apply to electing commodities
traders. In addition, the proposed regulations provide a special
character rule for traders in section 1256 commodity contracts
who elect mark-to-market accounting for their businesses. For

these traders, the proposed regulations clarify that the capital
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character rule of section 1256 does not apply to these contracts
and, thus, the gain or loss with respect to such contracts is
ordi nary.

Meki ng the El ecti ons

The proposed regulations clarify that if a dealer in
securities also has a securities or conmmodities tradi ng business
or a commodities dealing business, the dealer may nmake an
el ection for that business.

The proposed regul ati ons al so provide that the mark-to-
mar ket el ections for dealers in commodities and for traders in
securities or commodities nust be nmade in the tine and manner
prescribed by the Comm ssioner. The IRS and the Treasury
Departnent anticipate requiring taxpayers to nmake the el ection by
filing a form, to be developed by the IRS, not later than 2%
months after the beginning of the taxable year for which the
election is made. (See the Paperwork Reduction Act section of
this preamble, which requests comments on the burden that may be
imposed by this requirement.) Interim procedures are being
provided in a revenue procedure.

Proposed Effective Dates

The proposed regulations in 81.475(c)-2(d)(1) apply to every
taxpayer who is required by section 475(c)(4) to cease using
mark-to-market accounting for nonfinancial customer paper. These
regulations are applicable for all taxable years ending after
July 22, 1998. Proposed 881.446-1(c)(2)(iii), 1.471-12, and

1.475(c)-2(d)(2) are applicable for all taxable years ending on
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or after January 28, 1999. The proposed regulations in
881.475(e)-1 and 1.475(f)-2 generally apply to securities or
commodities acquired on or after March 1, 1999. The rules
concerning the time and manner for making the mark-to-market
elections for commaodities dealers and securities and commodities
traders are generally applicable for taxable years ending on or
after January 28, 1999.
Speci al Anal yses

It has been determined that this notice of proposed
rulemaking is not a significant regulatory action as defined in
EO 12866. Therefore, a regulatory impact analysis is not
required. Itis hereby certified that the collection of
information in these regulations will not have a significant
economic impact on a substantial number of small entities. As
previously noted, in those instances where a small entity elects
to apply the rules in these regulations, the burden of the
collection of information is not significant. Accordingly, a
Regulatory Flexibility Analysis is not required. Pursuant to
section 7805(f), this notice of proposed rulemaking will be
submitted to the Chief Counsel for Advocacy of the Small Business
Administration for comment on its impact on small business.
Comment s and Public Hearing

Before these proposed regulations are adopted as final
regulations, consideration will be given to any written comments
(a signed original and eight (8) copies) that are submitted

timely to the IRS. The IRS and the Treasury Department
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specifically request conments on the clarity of the proposed
regul ati ons and how they can be nmade easier to understand. Al
comments will be available for public inspection and copyi ng.

A public hearing has been schedul ed for June 3, 1999,
beginning at 10 a.m in room 2615 of the Internal Revenue
Bui I di ng, 1111 Constitution Avenue, NW, Wshington, DC. Due to
bui l ding security procedures, visitors nmust enter at the
10'" Street entrance, |ocated between Constitution and
Pennsyl vani a Avenues, NW |In addition, all visitors nust present
photo identification to enter the building. Because of access
restrictions, visitors will not be admtted beyond the i medi ate
entrance area nore than 15 m nutes before the hearing starts.

For information about having your nane placed on the building
access list to attend the hearing, see the “FOR FURTHER
| NFORVATI ON CONTACT” section of this preanble.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.
Persons who wi sh to present oral comments at the hearing nust
submt witten coments and an outline of the topics to be
di scussed and the tinme to be devoted to each topic (signed
original and eight (8) copies) by May 13, 1999. A period of 10
m nutes will be allotted to each person for making coments. An
agenda showi ng the scheduling of the speakers will be prepared
after the deadline for receiving outlines has passed. Copies of
the agenda will be available free of charge at the hearing.

Drafting Information
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The principal authors of these regulations are Jo Lynn
Ri cks and Panel a Lew of the O fice of Assistant Chief Counsel
(Financial Institutions & Products). However, other personnel
fromthe IRS and the Treasury Departnent participated in their
devel opnent .
Li st of Subjects in 26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.
Proposed Anendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as
fol | ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended
by removing the entries for 881.475(a)-3 through 1.475(e)-1 and
adding the following entries in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.475(a)-3 also issued under 26 U.S.C. 475(Q).

Section 1.475(b)-1 also issued under 26 U.S.C. 475(b)(4) and
26 U.S.C. 475(g).

Section 1.475(b)-2 also issued under 26 U.S.C. 475(b)(2) and
26 U.S.C. 475(g).

Section 1.475(b)-4 also issued under 26 U.S.C. 475(b)(2), 26
U.S.C. 475(g), and 26 U.S.C. 6001.

Section 1.475(c)-1 also issued under 26 U.S.C. 475(g).

Section 1.475(c)-2 also issued under 26 U.S.C. 475(g) and 26
U.S.C. 860G(e).



Section
Section
Section

Section

1. 475(d)-1
1.475(e)-1
1.475(f)-1
1. 475(f)-2

al so
al so
al so

al so
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I ssued
I ssued
I ssued

i ssued

under
under
under

under

26 U.S. C
26 U.S. C
26 U.S. C
26 U.S. C

Par. 2. In 81.446-1, paragraph (c)(2)(iii) is added to read

as follows:

8§1.446-1 General rule for methods of accounting

* *k *k k%

(C)***

(2)***

(iif) Section 475 is the exclusive authority on which a

taxpayer may rely to use the mark-to-market method of accounting

for nonfinancial customer paper, as defined in section

475(c)(4)(B). Thus, except to the extent provided in

81.475(c)-2(d), the mark-to-market method of accounting is not a

permissible method of accounting for nonfinancial customer paper.

In addition, the lower-of-cost-or-market method of accounting is

not a permissible method of accounting for these assets. See

81.471-12. This paragraph (c)(2)(iii) applies to all tax years

ending on or after January 28, 1999.

* *k *x k%

Par. 3. Section 1.471-12 is added as follows:

81.471-12 Nonfinancial customer paper

Nonfinancial customer paper, as defined in section

475(c)(4)(B), may not be treated as inventory except as provided

475(q) .
475(q) .
475(q) .
A75(g) . ***
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in 81.475(c)-2(d). This section applies to taxable years ending
on or after January 28, 1999.
Par. 4. In 81.475(c)-1, paragraphs (b)(3)(i) and (b)(4)(ii)
are revised to read as follows:

81.475(c)-1 Definitions--dealer in securities

* *k *x k%

(b) * * *
(3) ***
(i) For purposes of section 471, the taxpayer accounts for
any security (as defined in section 475(c)) as inventory;
P
(4) * * *

(if) Continued applicability of an election-- (A) In_general :

Except as provided in paragraph (b)(4)(ii)(B) of this section, an
election under this paragraph (b)(4) continues in effect for
subsequent taxable years until revoked. The election may be
revoked only with the consent of the Commissioner.

(B) Taxable years ending after July 22, 1998 . An election

under this paragraph (b)(4) is ineffective for taxable years
ending after July 22, 1998.

Par. 5. In 81.475(c)-2, paragraph (d) is added to read as
follows:

81.475(c)-2 Definitions--security

* *k *k k%
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(d) lLnventory--(1) Nonfinancial custoner paper is generally

not marked to market under section 475. Except as provided in
par agraph (d)(3) of this section, nonfinancial custoner paper (as
defined in section 475(c)(4)(B)) is not a security even if it is
I nventory.

(2) Treatnent of nonfinancial custoner paper under other

sections of the Internal Revenue Code. For nonfinanci al custoner

paper that is not a security, the mark-to-nmarket nethod of
accounting and the | ower-of-cost-or-market nethod of accounting
are not permissible methods of accounting. See §81.446-

1(c)(2)(ii)) and 1.471-12.

(3) Nonfinancial customer paper treated as inventory

[Reserved].
81.475(e)-1 [Redesignated as §1.475(g)-1]
Par. 6. Section 1.475(e)-1 is redesignated as 81.475(g)-1.
Par. 7. New 81.475(e)-1 and 881.475(f)-1 and 1.475(f)-2 are
added to read as follows:

81.475(e)-1 Election of mark-to-market accounting for dealers in

commodities

(a) Time and manner of making election . An election under

section 475(e)(1) must be made in the time and manner prescribed
by the Commissioner.

(b) Application of securities dealer rules to electing

commaodities dealers . Except as otherwise provided in this

section or in other guidance prescribed by the Commissioner, the

rules and administrative interpretations under section 475 for
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dealers in securities apply to dealers in commodities that nake
an el ection under section 475(e)(1).

(c) Commodity derivatives deened not held for investnent--

(1) Ln general. Except as otherw se determ ned by the

Comm ssioner in a revenue ruling, revenue procedure, or letter
ruling, if a dealer in commodities that nade an el ection under
section 475(e)(1) holds a compdity described in section
475(e)(2)(B) or (C) (describing certain notional principal
contracts and commodity derivatives), section 475(b)(1)(A)
(exenpting from mark-to-nmarket accounting certain positions that
are held for investnent) does not apply to that comodity.

(2) Character of commodity derivatives required to be nmarked

to market. If a commodity is required to be marked to market
because of the application of paragraph (c)(1) of this section,
the gain or loss with respect to that comodity is ordinary.

(d) Sane day identification. An identification of a

commodity as exenpt from mark-to-market accounting under section
475(b)(2) is not effective unless it is nade before the close of
the day on which the commodity was acquired, originated, or
entered into.

81.475(H)-1 Procedures for electing mark-to-market accounting

for traders

(a) Time and manner of making election . An election under

section 475(f)(1) or (2) must be made in the time and manner

prescribed by the Commissioner.
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(b) Coordination with section 475(a). |If a dealer in

securities also has a securities or cormmodities tradi ng business
or a commodities dealing business, the dealer may nmake an

el ection under section 475(e)(1), (f)(1), or (f)(2) for that

busi ness.

8§1.475(f)-2 Election of mark-to-market accounting for traders

in securities or commodities

(a) Securities not held in connection with trading

activities --(1) Taxpayer identification of investment securities

If a trader in securities makes an election under section
475(H)(1)(A) (electing trader) and holds a security other than in
connection with that trading business, the electing trader must
identify that security in accordance with section
475(f)(1)(B)(ii). If the electing trader is also a dealer in
securities, however, the preceding sentence applies only to
securities described in section 475(b)(1) (without regard to
section 475(b)(2)).

(2) Satisfaction of Commissioner . Inno eventis the

requirement of section 475(f)(1)(B)(i) satisfied unless the
electing trader demonstrates by clear and convincing evidence
that a security has no connection to its trading activities.

(3) Substantially similar securities held for trading and

investment . An electing trader that holds a security other than
in connection with its trading business and also trades the same
or substantially similar securities in no event satisfies the

requirement of section 475(f)(1)(B)(i) unless the security is
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held in a separate, nontrading account nmaintained with a third

party.

(4) Consequences of failure to identify investnent

securities. |If an electing trader holds a security that is not
hel d in connection with its trading business and fails to
identify the security in a manner that satisfies the requirenents
of section 475(f)(1)(B)(ii)--

(i) The consequences described in section 475(d)(2) apply to
the security; and

(i1) The character of the gain or loss with respect to the
security is ordinary.

(5) Conmi ssioner identification of investnent securities.

Not wi t hst andi ng paragraph (a)(4) of this section, the
Conmi ssioner may treat a security described in that paragraph as
meeting the requirenents of section 475(f)(1)(B)(i) and (ii).

(b) Character of securities marked to market. The gain or

loss with respect to a security that is marked to market under
section 475(f)(1)(A) is ordinary.

(c) Application of securities dealer rules to electing

traders. Except as otherw se provided in this section or in

ot her gui dance prescribed by the Conm ssioner, the principles of
the rules and adm nistrative interpretations under section 475
for dealers in securities apply to traders in securities that
make an el ection under section 475(f)(1).

(d) Sane day identification. An identification of a

security as exenpt from mark-to-market accounting under section
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475(f)(1)(B) is not effective unless it is nade before the cl ose
of the day on which the security was acquired, originated, or
entered into.

(e) Application to traders in comobdities--(1) General rule.

If a trader in conmodities nmakes an el ection under section
475(f)(2), paragraphs (a), (b), (c), and (d) of this section
apply to the trader in the same manner that they apply to a
trader in securities who makes an el ecti on under section
475(f) (1).

(2) Coordination wth section 1256. If a trader in

commodi ti es nmakes an el ection under section 475(f)(2) and trades
section 1256 contracts that are commodities as defined in section
475(e)(2), then the rules of section 475(f) and paragraph (e)(1)
of this section apply to those contracts, and not the capital
character rules of section 1256.

Par. 8. Newly designated 81.475(g)-1 is amended by revising
paragraphs (h)(2) and (i) and adding paragraphs (k), (I), and (m)
to read as follows:

81.475(q)-1 Effective dates

* *k *k k%

(h) * * *
(2) Section 1.475(c)-1(b) (concerning sellers of
nonfinancial goods and services) applies as follows:
(i) Except as otherwise provided in this paragraph (h)(2),
81.475(c)-1(b) applies to taxable years ending on or after
December 31, 1993.
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(i1) Section 1.475(c)-1(b)(4)(ii)(B) applies to taxable
years ending after July 22, 1998.

(1) Section 1.475(c)-2 (concerning the definition of
security) applies as follows:

(1) Section 1.475(c)-2(a), (b), and (c) (concerning the
definition of security) applies to taxable years ending on or
after December 31, 1993. By its terms, however, 81.475(c)-

2(a)(3) applies only to residual interests or to interests or
arrangements acquired on or after January 4, 1995; and the
integrated transactions that are referred to in 81.475(c)-2(a)(2)
and (b) exist only after August 13, 1996 (the effective date of
§1.1275-6).

(2) Section 1.475(c)-2(d) applies as follows:

(i) Section 1.475(c)-2(d)(1) applies to taxable years
ending after July 22, 1998.

(i) Section 1.475(c)-2(d)(2) applies to taxable years
ending on or after January 28, 1999.

(k) Section 1.475(e)-1(a) (concerning the time and manner
for making the mark-to-market election for dealers in
commodities) applies to taxable years ending on or after January
28, 1999. Section 1.475(e)-1(b), (c) and (d) applies to

commodities acquired on or after March 1, 1999.
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(I') Section 1.475(f)-1 (procedures for electing mark-to-
mar ket accounting for traders in securities or comodities)
applies to taxable years ending on or after January 28, 1999.
(m Section 1.475(f)-2 (concerning the mark-to-market rules
for traders in securities or comodities) applies to securities

or commodities acquired on or after March 1, 1999.

Robert E. Wenzel

Deputy Conm ssioner of Internal Revenue



