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Section 467 Rental Agreenents Involving Paynents of $2, 000, 000 or
Less

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON:  Notice of proposed rul emaking.

SUMVARY: Thi s docunent contains proposed regul ati ons concerni ng
section 467 rental agreenents. The regul ations renove the
constant rental accrual exception for rental agreenents involving
paynents of $2,000,000 or less. The regulations affect taxpayers
that are parties to a section 467 rental agreenent entered into
on or after July 19, 1999.

DATES: Witten or electronically generated comments and requests
for a public hearing nust be received by August 16, 1999.
ADDRESSES: Send subm ssions to: CC DOM CORP: R ( REG 103694-99),
room 5226, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions nmay be hand
del i vered Monday through Friday between the hours of 8 a.m and 5
p.m to: CC DOM CORP: R (REG 103694-99), Courier’s Desk, Interna
Revenue Service, 1111 Constitution Avenue., NW, Washi ngton, DC.
Al ternatively, taxpayers may submt comments electronically via

the Internet by selecting the "Tax Regs" option on the I RS Hone
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Page, or by submtting coments directly to
http://ww.irs.ustreas.gov/tax_regs/regslist.htm (the IRS
I nternet address).
FOR FURTHER | NFORMATI ON CONTACT: Concerni ng the proposed
regul ati ons, Forest Boone, (202) 622-4960; concerning submnm ssions
of comments, M chael L. Slaughter, (202) 622-7190 (not toll-free
nunbers) .
SUPPLEMENTARY | NFORMATI ON:

Backgr ound

Thi s docunent contains proposed anendnents to section 467 of
the Incone Tax Regulations (26 CFR Part 1). Section 467 was
added to the Internal Revenue Code by section 92(a) of the Tax
Ref orm Act of 1984 (Public Law 98-369 (98 Stat. 609)). On June
3, 1996, the IRS and Treasury Departnent issued a notice of
proposed rul emaki ng (61 FR 27834 [l A-292-84, 1996-2 C. B. 462])
relating to section 467. Comments responding to the notice were
received, and a public hearing was held on Septenber 25, 1996.
After considering the comrents received and the statenents nade
at the public hearing, final regulations under section 467 have
been conpl eted and al so appear el sewhere in this issue of the
Federal Register. This regulation proposes to anend the section
467 regul ations and, for purposes of the application of constant
rental accrual, treat rental agreenents involving paynents of
$2, 000,000 or less in the same manner as those agreenents

i nvol vi ng paynents of nore than $2, 000, 000.



Expl anati on of Provisions

Under the section 467 final regulations, section 467 applies

only in the case of rental agreenents with increasing or

decreasing rent or deferred or prepaid rent. However, section

467 is not applicable in the case of rental agreenents involving

paynments and ot her consideration of $250,000 or |ess. See
section 467(d)(2).
I f section

The section 467 final regul ati ons provide that

467 is applicable, the anount of fixed rent that nust be taken
Into account by a lessor and | essee for a rental period is either

t he amount of fixed rent allocated to the period under the

agreenent, the proportional rental anmpbunt, or the constant rental
anount (constant rental accrual). Constant rental accrual is to
be used only where the section 467 rental agreenent is a
disqualified | easeback or long-term agreenent. Under the section
467 final regulations, a rental agreenment wll not be a

di squalified | easeback or |ong-term agreenent, and, consequently,
wi |l not be subject to constant rental accrual, if it requires

$2, 000, 000 or

| ess in rental

paynments and ot her consideration.

The I RS and Treasury Departnment have reconsidered the

$2, 000, 000 const ant
t hat

regul ati ons.

was to sinplify the section 467 rules for small

rent al

The ori gi nal

accrual exception and have determ ned

it should be elimnated fromthe section 467 fi nal

pur pose of the $2, 000, 000 exception

busi nesses. Upon
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further reflection, however, the IRS and Treasury Depart nent
bel i eve that the $2, 000,000 exception inappropriately permts
certain rental agreenments to avoid the application of constant
rental accrual, and that the inappropriate avoi dance of constant
rental accrual outweighs the need for sinplification. Further,
section 467(d)(2) provides an exception from section 467 for
rental agreenents with paynents and ot her consideration of
$250, 000 or less. However, because the $2,000, 000 constant
rental accrual exception was included in the proposed
regul ati ons, the $2,000,000 exception will continue to apply to
agreenents entered into on or before July 19, 1999.

Speci al Anal yses

It has been determ ned that these proposed regul ations are
not a significant regulatory action as defined in EO 12866.
Therefore, a regulatory assessnent is not required. It also has
been determ ned that section 553(b) of the Adm nistrative
Procedure Act (5 U.S.C. chapter 5) does not apply to these
regul ati ons, and because the regul ations do not inpose a
collection of information on small entities, the Regul atory
Flexibility Act (5 U.S.C. chapter 6) does not apply. Pursuant to
section 7805(f), this notice of proposed rul emaking will be
submtted to the Chief Counsel for Advocacy of the Small Business

Adm ni stration for conmment on their inpact on small business.



Comment s and Public Hearing

Bef ore these proposed regul ati ons are adopted as fi nal
regul ati ons, consideration will be given to any witten (a signed
original and 8 copies) and el ectronic comments that are submtted
tinmely to the IRS. The IRS and Treasury Departnent request
comments on the clarity of the proposed rules and how t hey can be
made easier to understand. Al comments wll be avail able for
public inspection and copying. A public hearing wll be
scheduled if requested in witing by any person that tinely
submts witten comments. |If a public hearing is schedul ed,
notice of the date, time, and place for the public hearing wl|
be published in the Federal Register
Drafting Information

The principal author of the regulations is Forest Boone,
Ofice of Assistant Chief Counsel (Incone Tax and Accounting).
However, other personnel fromthe IRS and Treasury Depart nment
participated in the devel opnent of the regul ations.
Li st of Subjects in 26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as
fol | ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues to



read in part as follows:
Aut hority: 26 U S.C. 7805 * * *
Par 2. In 81.467-3, paragraph (b)(1) is revised to read as

follows:

81.467-3 Disqualified leasebacks and long-term agreements

* k k k%

(b) Disqualified | easeback or long-term agreenent--(1) In

general. A |easeback (as defined in paragraph (b)(2) of this
section) or a long-term agreenent (as defined in paragraph (b)(3)
of this section) is disqualified only if--

(i) A principal purpose for providing increasing or
decreasing rent is the avoi dance of Federal incone tax (as
described in paragraph (c) of this section); and

(i1) The Conm ssioner determ nes that, because of the tax
avoi dance purpose, the section 467 rental agreenent should be
treated as a disqualified | easeback or |ong-term agreenent.

Robert E. Wenzel

Deputy Commissioner of Internal Revenue



