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ACTI ON:  Final regul ations.

SUMMARY: This docunent contains final regulations relating to
the information reporting requirenment under section 6050P of
the Internal Revenue Code (Code) for discharges of

i ndebt edness. These final regulations reflect the enactnent
of section 6050P(c)(2)(D) by the Ticket to Work and Work

| ncentives | nprovenment Act of 1999. These final regul ations
provi de gui dance on the information reporting requirenments for
di scharges of indebtedness by organi zati ons that have a
significant trade or business of |ending noney. This docunent
al so contains amendnents to the existing final regulations to
reflect the anmendnents to section 6050P by the Debt Collection
| npr ovenment Act of 1996.

DATES: Effective date: These regulations are effective

Oct ober 25, 2004.



2

Applicability date: These regulations are applicable to

di scharges of indebtedness occurring on or after January 1,
2005.
FOR FURTHER | NFORMATI ON CONTACT: Joseph P. Dewal d, at
(202) 622- 4910 (not a toll-free nunber).
SUPPLEMENTARY | NFORMATI ON
Backgr ound

Thi s docunent contains anmendnents to 26 CFR parts 1 and
602. The anmendnments describe circunmstances in which an
organi zation has a significant trade or business of | ending
money for purposes of section 6050P(c)(2)(D). The anmendnents
al so conformthe existing final regul ati ons under section
6050P to cover applicable entities, including executive,
judicial, and | egislative agencies.

I n general, section 6050P(a) requires certain
organi zations (applicable entities) to file information
returns with the Internal Revenue Service (IRS), and to
furnish information statenents to debtors, reporting
di scharges of indebtedness of $600 or nore. As enacted by the
Omi bus Budget Reconciliation Act of 1993, Public Law 103-66
(107 Stat. 312, 531-532 (1993)), section 6050P required
Aapplicable financial entities@ (including Federal executive
agencies) to report discharges of indebtedness. The Debt

Col I ection I nprovenent Act of 1996, Public Law 104-134 (110
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Stat. 1321, 368-369 (1996)) (the 1996 Act), anended section

6050P to cover Aapplicable entities.f§ Section 6050P(c)(1) as

amended defines an applicable entity to include: (1) any

executive, judicial, or legislative agency (as defined in 31
U.S.C. 3701(a)(4)); and (2) any applicable financial entity.

Section 6050P(c)(2)(D) was enacted by section 553(a) of
the Ticket to Work and Work Incentives | nprovenent Act of
1999, Public Law 106-170 (113 Stat. 1860, 1931 (1999)) (the
1999 Act), effective for discharges of indebtedness occurring
after Decenber 31, 1999. The 1999 Act amended section 6050P
by expanding the applicable financial entities required to
report. As expanded, the termincludes any organization Aa
significant trade or business of which is the | ending of
noney.

The IRS issued Notice 2000-22 (2000-1 C. B. 902), which
provi des that penalties under sections 6721 and 6722 for
failures to report discharges of indebtedness occurring before
January 1, 2001, will not be inposed on organizations newy
required to report under section 6050P(c)(2)(D). 1In Notice
2001-8 (2001-1 C.B. 374), for these sanme organi zations, the
| RS extended the waiver of penalties to failures to report
di scharges of indebtedness occurring before the first cal endar
year that begins at |least two nonths after final regul ations

under section 6050P(c)(2)(D) are issued.
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A notice of proposed rul emaki ng under section
6050P(c)(2) (D) (REG 107524-00) was published in the Federal
Regi ster (67 FR 40629) on June 13, 2002. The proposed
regul ati ons address whet her an organi zati on has a significant
trade or business of |ending noney for purposes of section
6050P(c)(2)(D). The proposed regul ations also reflect the
amendnents made by the 1996 Act. A public hearing was held on
t he proposed regul ati ons on October 8, 2002. The IRS received
witten and el ectronic comments responding to the notice of
proposed rul emaki ng. After consideration of all coments, the
proposed regul ati ons are adopted as revised by this Treasury
deci si on.

Expl anati on of Provisions and Summary of Conments

Section 6050P(c)(2)(D) requires any organi zati on Aa
significant trade or business of which is the | ending of
nmoney(@ to report discharges of indebtedness. The proposed
regul ati ons provide gui dance on whether an organization is
engaged in a trade or business of |ending noney and whet her
that trade or business is significant. |In general, the
proposed regul ati ons provide that the | ending of nobney is a
significant trade or business if noney is |oaned on a regul ar
and continuing basis. The proposed regul ati ons provi de three

safe harbors under which organizations will be considered not
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to have a significant trade or business of |ending nmoney. The
final regulations retain these rules.

1. Comments Concerning the Proposed Regul ati ons

A. Obligations acquired from persons other than the debtor

Several commentators requested clarification of the
information reporting requirenents for debt obligations
acquired from persons other than the debtor. Section 1.6050P-
2(e) of the proposed regul ati ons provides that | endi ng noney
i ncl udes acquisition of a debt obligation froma prior hol der
of the obligation and that gross income from an indebtedness
is treated as gross incone fromlending noney regardl ess of
whet her the debt was originated by the organi zation itself or
by a related party. The final regulations clarify that a debt
obligation acquired fromthe debtor or any person other than
t he debtor is subject to reporting under section
6050P(c)(2)(D) if the owner of the obligation is engaged in a
significant trade or business of |ending noney.

B. Gross incone from | endi ng of npbney

One comment ator requested clarification on what anounts
constitute gross inconme fromlending noney. Section 1.6050P-
2(d) of the proposed regul ati ons provides that gross incone
from | endi ng noney includes income frominterest, fees,
penal ties, merchant discount, interchange, and gains arising

fromthe sale of an indebtedness. The final regul ations
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clarify that gross inconme from |l endi ng noney includes:

interest (including qualified stated interest, original issue
di scount, and market discount); gains arising fromthe sale or
ot her disposition of indebtedness; penalties with respect to

i ndebt edness (whet her or not the penalty is interest for
Federal tax purposes); and fees with respect to indebtedness,

i ncl udi ng merchant di scount or interchange (whether or not the
fee is interest for Federal tax purposes).

C. “Factoring” transactions

(i) Commentators’ Description of “Factoring” Transactions
Several commentators addressed reporting issues
associated with what the comentators called “factoring.” One
comment at or descri bed factoring transactions, primarily
bet ween unrel ated parties, as ordinarily involving (a) a
factor, who perfornms the functions described bel ow with
respect to a pool of short-term accounts receivable (30—, 60—,
or 90-day debt), (b) the factor’s client, who sells goods in
exchange for the short-term accounts receivable, and (c) the
client’s custoners, who buy the goods and who i ssue the
accounts receivable. According to the commentator, the factor
generally performs the following functions: initial credit
i nvestigation, selective assunption of the risk of |oss

(sonmetines referred to as guaranteeing credit), on-going
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credit nonitoring of the client’s custoners, collection, and
bookkeepi ng.

As described by the comentator, after the credit
i nvestigation (on either a customer-specific or a pooled
basis), the factor infornms the client if the factor is willing
to guarantee the receivables fromsone or all of the client’s
custonmers. For custoners whose accounts receivable the factor
wi Il not guarantee, the client nmay enter into the sale and
accept an account receivable w thout the benefit of the
factor’s guarantee or may refuse to extend credit and either
make the sale for cash or forego the sale altogether.

The comrent at or descri bed factors’ conpetitive fees for
typical transactions with unrel ated parties as rangi ng between
0. 35 percent of the face value of the accounts receivable (if
the client retains the collection function) and 0.70 percent
of that face value (if the factor undertakes the coll ection
function). In either case, the face value on the basis of
which the fee is conmputed includes any accounts receivable
that the client accepts from custonmers even though the factor
is unwilling to assune the risk of |oss on those accounts
recei vable. The factor determnes the rate at which fees are
charged on the basis of the initial credit investigation and

of whether the factor undertakes coll ection and bookkeepi ng.
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To facilitate collection, according to the comentat or,
factors generally take legal title to the accounts receivable
either at the time of, or shortly after, the sales
transactions. |If the factor perfornms all collection, the
factor may take title to all accounts receivable as soon as
they are issued by the custonmers. |If, however, the client
retains the initial collection responsibilities for a
specified short period of time, the factor may take title at
the end of that period only to those accounts receivabl e that
are not paid within that period. |If the factor guarantees the
accounts receivable and collects, the factor pays the client,
net of the factor’s fees, either soon after the receivables
are collected or by a specified tinme if the receivabl es have
not been collected. |If the receivables are not guaranteed,
the client receives paynent only if and when the custoner
pays. The comentator explained that, if the factor has
guaranteed the receivables, the factor has the right to
recovery against a custoner. |If the factor does not guarantee
the receivabl e and assunes collection responsibility, the
factor assigns title back to the client when the receivabl es
beconme uncol | ecti bl e under the contract.

For sonme clients, the factor also provides liquidity by
advanci ng funds against the client’s aggregate accounts

recei vabl e. Advances are nmade based on the factor’s
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assessnment of the client’s creditworthiness and are treated as
a reduction of the ampunt the factor owes the client when the
recei vables are collected or, if the receivables are

guar anteed, when the factor is required to pay the client
under the guarantee. These advances are satisfied by the
factor reducing the paynments otherwi se owed to the client.

I nterest is charged for the period of the outstanding
advances, and the interest provides additional incone to the
factor over and above the fees for the credit investigation,
credit guarantee, collection, and bookkeepi ng functions.

The comment at or urged that the uni que aspects of these
three-party relations make it extremely difficult for factors
to report discharges under section 6050P. The comment at or
poi nted out that, although the factor may hold title to a
customer account receivable at the tinme the account receivable
is discharged, the client is the one with a direct relation
with the custoner. Even if the factor agreed to guarantee
accounts receivable of a custoner, that decision my have been
made after an inquiry into the characteristics of the client’s
custonmers as a group, w thout any specific know edge about the
particul ar custonmer. Thus, the factor may know not hi ng about
a custoner that happens to be in default.

For these reasons, the comentator suggested that

reporting under section 6050P should be the responsibility of
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the client, which has, or had, a direct relation with the
debtor. The comrentator further suggested that, if factors
are required to report, the $600 dollar threshold should be
i ncreased or any inclusion of the debtor’s taxpayer
identification nunber (TIN) should be optional.

The reporting requirenments under section 6050P fall on
the entity that owns the debt that is discharged. 1In the case
of the transactions that the comentator called “factoring,”
therefore, it is necessary to determ ne who is the owner of
t he account receivable for Federal tax purposes. This
determ nation has to be nmade on the basis of all the facts and
ci rcumst ances.

The first question is whether the | ending of noney is a
significant trade or business of the factor for the taxable
year. This will be the case if, on a regular and conti nuing
basis during the cal endar year, the factor makes advances to
the clients or acquires the clients’ accounts receivable. |If
the factor is an applicable entity for purposes of section
6050P(c)(2) (D), the second question is whether the factor
owned the account receivable for Federal tax purposes when the
account receivable was discharged. Section 6050P(c)(2)(D
does not require reporting by a factor if the factor was not
t he owner of the account receivable for Federal tax purposes

at the time of the identifiable event marking the discharge.
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The final regulations do not provide gui dance on whet her
a factoring transaction should be treated as a purchase of
accounts receivable for Federal tax purposes. \Wether or not
a factoring transaction is treated as a purchase for Federal
tax purposes depends on the facts and circunstances of each
transaction. The final regulations provide an exanple
describing the reporting obligations if an account receivable
is treated as purchased for Federal tax purposes and,
alternatively, if it is not treated as purchased. This
exanpl e, however, is not intended to address whether a
purchase has taken place for Federal tax purposes, and, thus,
no inference is intended concerning the character of the
transactions addressed in these regul ations for purposes of
section 6050P or for other provisions, including for purposes
of determ ning effectively connected incone of a foreign
factor under 81.864-4(c)(5).

After evaluating the concerns described by the
comment at or and the requirenents inposed by section 6050P, the
| RS and the Treasury Departnment believe that the reporting
requi renments of these final regulations, conbined with the
January 1, 2005, effective date, provide reasonable and
adm ni strable rules and are consistent with the general
requi renents applicable to information reporting. The final

regul ati ons, therefore, do not adopt the recommendation that
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t he $600 t hreshold be raised for debt obligations acquired
from persons other than the debtor, nor do the final
regul ati ons adopt the recommendation that a factor be all owed
to report discharges w thout the debtorzs TIN. The $600
threshold and the requirenent to include the debtor=s TIN
derive from section 6050P.

(i1) Filer May Request a Waiver of Penalty if the Filer Cannot
Obtain the Debtor’s TIN

| f section 6050P requires an applicable entity to file an
information return, the applicable entity nmay request a waiver
under section 6724 of any information reporting penalties
under section 6721 and 6722. Under section 6724, the I RS may
wai ve the penalties if the failure is due to reasonabl e cause
and is not due to willful neglect. Therefore, upon a show ng
of reasonabl e cause, the IRS may wai ve the penalty under
section 6721 for failure to file conplete and correct
information returns (including the failure to include a TIN)
and the penalty under section 6722 for failure to furnish
conplete and correct information statenents (including the
failure to include a TIN).

Under 8301.6724-1(a)(2)(ii), a penalty nmay be waived for
reasonabl e cause if the failure arose fromevents beyond the
filer's control. Section 301.6724-1(c)(6)(i) provides that

events beyond the filer’s control include the failure of
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anot her person to provide the information necessary for the
filer to file a correct information return. Section 301.6724-
1(a)(2) of the regulations provides that to establish
reasonabl e cause, the filer nmust have acted in a responsible
manner both before and after the failure occurred. Section
301.6724-1(e) provides that a filer nust undertake to act in a
responsi bl e manner in order to establish reasonable cause for
failure to include a TIN (the TIN solicitation rules).

Section 1.6050P-1(e)(6) of the existing final regulations
provi des special TIN solicitation rules for discharges of
i ndebt edness. Under these rules, a filer nust undertake to
act in a responsible manner for purposes of section 6724 and
the regulations. Section 1.6050P-1(e)(6) provides that a TIN
obtained at the tinme of the indebtedness satisfies the
solicitation requirenments, unless the entity required to file
knows that the TINis incorrect. The regulations require the
filer to solicit the debtor’'s TINif it has not obtained the
debtor’s TIN prior to the occurrence of an identifiable event
mar ki ng the di scharge of indebtedness. The regulations
further provide that, if the filer solicits the debtor’s TIN
in the manner described in 8301.6724-1(e)(1)(i) and (2), the
filer is deenmed to have acted in a responsible manner for
pur poses of section 6724. Section 1.6050P-1(e)(6)(ii)

contenpl ates that the filer may undertake the TIN solicitation
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after the occurrence of the identifiable event. Therefore, a
factor that fails to include a debtor’s TIN on the required
information return and i nformation statenent may request a
wai ver of penalties and may establish reasonabl e cause under
section 6724 if it conplies with the special TIN solicitation
rules in 81.6050P-1(e)(6).

D. Rel ated sellers of nonfinancial goods or services

Comrent ators requested clarification as to whether a
finance conpany that acquires installnent sales contracts from
a related seller should be considered an organi zati on that has
a significant trade or business of |ending noney even if the
seller would qualify for the exception to reporting for
seller-financing transactions. Specifically, the comentators
urged that a finance conpany related to a commonly owned
aut onobi | e deal ership not be required to report the discharge
of an installnent sales contract that originated between the
aut onobi | e deal ership and an aut onobil e purchaser.

The preanble to the proposed regul ati ons expl ai ns that
section 6050P(c)(2)(D) applies on an entity-by-entity basis
and that the seller-financing exception is not available to a
separate financing subsidiary of a retailer. The 1999 Act
took an entity-by-entity approach when it expanded the scope
of section 6050P to reach “any organi zation a significant

trade or business of which is the | ending of nmoney (such as
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finance conpanies and credit card conpani es whether or not

affiliated with financial institutions).” See Joint Commttee

on Taxation Staff, General Explanation of Tax Legislation

Enacted in the 106'" Congress, 107'" Cong., 1°' Sess. 48 (2001)

(enphasi s added). The final regulations, therefore, do not
adopt the recommendation to provide an exception to reporting
for a conpany that finances purchases by the custoners of a
separate, but related, seller of nonfinancial goods or

servi ces.

E. Reporting anpunts that section 108 excludes fromthe
debtor’s incone

Several commentators noted that often debtors may be
insolvent at the time the debt is discharged and that, in
t hese cases, the discharge is excludable fromincone under
section 108(a)(1)(B). The legislative history to section
6050P, however, reflects that Congress intended entities to
report discharges regardl ess of whether the debtor is subject
to tax on the discharged debt, including whether the discharge
qual ifies for exclusion under section 108. See H R Conf.
Rep. No. 213, 103 Cong., 1% Sess. 671 (1993). This principle
is reflected in the general rule of 81.6050P-1(a)(3) of the
existing final regulations and is not changed by this Treasury
Deci sion. The existing regul ati ons provi de, “Except as

ot herwi se provided in [81. 6050P-1], discharged indebtedness
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must be reported regardl ess of whether the debtor is subject
to tax on the discharged debt under sections 61 and 108 or
ot herwi se by applicable | aw.”

F. Reporting discharges of FFELP | oans

Ot her commentators requested clarification on the
information reporting requirenents for public, nonprofit
guarantors that participate in the Federal Fam |y Education
Loan Program (FFELP) if the debtor defaults on the FFELP | oan.

According to the comments, a typical FFELP transaction

i nvol ves a borrower, a | ender (such as a bank, savings and

| oan association, credit union, school, or state or private
nonprofit agency), a state or private nonprofit organization
(guaranty agency), and the U.S. Departnent of Education. |If a
guaranty agency receives a default claimfor nonpaynent of a
FFELP student | oan, the guaranty agency generally pays a
percent age of the outstanding balance to the holder of the

| oan. The U.S. Departnment of Education, in turn, reinburses

t he guaranty agency for a percentage of the default claimpaid
to the holder of the loan. The guaranty agency then acts on
behal f of the U S. Department of Education coll ecting agai nst
the borrower and remtting any anount collected, |ess a
percentage for collection costs, to the U S. Departnent of

Educati on.
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One comment at or suggested that the activities of the
guaranty agency do not constitute the |l ending of noney. This
comment at or suggested that guarantors of FFELP student |oans
are not applicable entities as defined in section
6050P(c)(2) (D). Another commentator suggested that the final
regul ati ons provide that the information reporting
requi rements under section 6050P do not apply to any student
| oan made under Title IV of the Hi gher Education Act,

i ncludi ng student | oans under the FFELP

The information reporting requirenments under section
6050P apply to student | oans made under Title IV of the Higher
Education Act. |If the owner of the student |oan for Federal
tax purposes is an entity or organization that is an
applicable entity within the nmeaning of section 6050P(c) (1),

t he owner nust report under section 6050P upon the occurrence
of an identifiable event marking the discharge of the
i ndebt edness.

2. Comments Concerning the Existing Final Regul ati ons

Several comentators raised issues relating to the
reporting requirenents in 81. 6050P-1 of the existing final
regul ati ons. These comments are beyond the scope of this
regul ati on project, which addresses whet her an organi zati on

has a significant trade or business of |ending noney for
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pur poses of section 6050P(c)(2) (D), but these coments may be
addressed in future gui dance.

A. Amobunts forgiven pursuant to the ternms of a | oan

Comrent ators requested clarification as to whether an
organi zation is required to report anmounts forgiven pursuant
to the terns of a debt obligation, including |Ioan forgiveness
under the FFELP upon a stated event (such as death,
disability, or satisfaction of the service requirenments of the
Teacher Loan Forgiveness Program). The IRS may issue future
gui dance under section 6050P addressi ng anounts forgiven
pursuant to the terns of a debt obligation for purposes of
section 6050P. Pending issuance of future guidance,
applicable entities will not be subject to penalties under
section 6721 and section 6722 for failure to report under
section 6050P amounts forgiven pursuant to the ternms of a debt
obl i gati on.

B. Ampunts that are defined as “indebtedness” under

81. 6050P-1(c) of the existing final regulations but that do
not arise in the context of a noney-Ilending transaction

One comment at or requested clarification of the
information reporting requirements for anounts that are owed
to an organi zation but that do not arise in the context of a
noney- | endi ng transaction. The comentator suggested that the
definition of indebtedness in 81.6050P-1(c) of the existing

final regulations should be revised to require reporting only
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of discharged amounts that would give rise to i ncome under
section 61(a)(12) and that the definition should cover only
ampunts arising in noney-lending transactions. Alternatively,
t he comrent at or suggested that anobunts owed that arise in non-
money-| endi ng transacti ons should not be *indebtedness” for
pur poses of section 6050P unless, and until, reduced to
judgnment. This commentator also suggested that discharges of
ampunts such as fees, penalties, adm nistrative costs, and
fines should not be subject to reporting under section 6050P
regardl ess of whether the transaction is a noney-I|ending
transaction. Section 1.6050P-1(d)(3) of the existing final
regul ati ons provides an exception to reporting for discharges
of these amobunts only in | ending transactions.

I n particular, the commentator was concerned about
amounts arising in |leasing transactions. An organization that
engages only in transactions that are treated as | eases, and
not as sales, for Federal tax purposes is not required to
report under section 6050P, because |leasing is not |ending
money for purposes of section 6050P(c)(2)(D) and
81. 6050P-2(a). However, if an organization is otherw se
engaged in a significant trade or business of | ending noney
and is al so engaged in leasing transactions, the existing
final regul ati ons under section 6050P would require the

organi zation to report the discharge of any anobunt owed to it,
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including fees, admnistrative costs, and fines for the non-
| endi ng | easi ng transacti ons.

The I RS and the Treasury Departnent may issue future
gui dance under section 6050P addressing the requirenents for
reporting amounts discharged in non-Ilending transactions.
Pendi ng i ssuance of future guidance, applicable entities wll
not be subject to penalties under section 6721 and section
6722 for failure under section 6050P to report amounts
di scharged in non-|ending transactions.
Ef fective Date

In order to give organi zations that are subject to
section 6050P(c)(2)(D) tinme to conply with the reporting
requi renments of section 6050P, these regulations apply to
di scharges that occur on or after January 1, 2005.
Speci al Anal yses

It has been determ ned that this Treasury decision is not
a significant regulatory action as defined in Executive
Order 12866. Therefore, a regulatory assessnment i s not
required. |t has also been determ ned that section 553(b) of
the Adm nistrative Procedure Act (5 U.S.C. chapter 5) does not
apply to these regul ati ons, and because the regul ati ons do not
i npose a collection of information on small entities, the
Regul atory Flexibility Act (5 U S.C. chapter 6) does not

apply. Pursuant to section 7805(f) of the Code, the notice of
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proposed rul emaki ng preceding this regulation was submtted to
t he Chief Counsel for Advocacy of the Small Business
Adm nistration for coment on its inpact on small business.
Drafting Informtion

The principal author of these final regulations is Joseph
P. Dewald, Ofice of Associate Chief Counsel (Procedure and
Adm ni stration), Adm nistrative Provisions and Judi ci al
Practice Division. However, other personnel fromthe IRS and
Treasury Departnment participated in the devel opnent of the
regul ati ons.
Li st of Subjects

26 CFR Part 1

| ncone taxes, Reporting and recordkeepi ng requirenents.

26 CFR Part 602

Reporting and recordkeepi ng requirenments.
Adoption of Amendment to the Regul ations

Accordingly, 26 CFR parts 1 and 602 are anended as
foll ows:
PART 1--1 NCOVE TAXES

Paragraph 1. The authority citation for part 1 is
amended by adding an entry in numerical order to read, in
part, as foll ows:

Authority: 26 U S.C. 7805. * * *
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Section 1.6050P-2 also issued under 26 U.S.C. 6050P. *

Par. 2. Section 1.6050P-0 is anended as fol |l ows:

1. The introductory text is anended by adding the
| anguage Aand "1.6050P-2" immedi ately after the | anguage
A"1. 6050P-1".

2. The entry for "1.6050P-1 is anended by renoving the
wor d Afi nanci al .

3. The entry for "1.6050P-1(e)(2)(v) is added.

4. The entries for ""1.6050P-1(e)(5) through (e)(8) are
redesi gnated as entries for ""1. 6050P-1(e)(6) through (e)(9)
and a new entry for "1.6050P-1(e)(5) is added.

5. The entries for "1.6050P-2 are added.

The additions read as foll ows:

"1. 6050P-0 Tabl e of contents.

* * * % *

1. 6050P-1 Information reporting for discharges of
i ndebt edness by certain entities.

* * *x k% %

(e) * * *
(2) * * *
(v) No double reporting.

*x * * * *

(5) Entity formed or availed of to hold indebtedness.

*x * * * *

*
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"1. 6050P-2 Organi zation a significant trade or busi ness of
which is the | ending of noney.

(a) In general.

(b) Safe harbors.

(1) Organizations not subject to section 6050P in the previous
cal endar year.

(2) Organizations that were subject to section 6050P in the
previ ous cal endar year.

(3) No test year.

(c) Seller financing.

(d) Gross income fromlending of noney.

(e) Acquisition of an indebtedness from a person other than
t he debtor included in | ending noney.

(f) Test year.

(g) Predecessor organization.

(h) Exanpl es.

(i) Effective date.

Par. 3. Section 1.6050P-1 is anended as fol |l ows:

1. The section heading for "1.6050P-1 is anended by
renmovi ng the word Afinanci al (.

2. Paragraphs (a)(1), (b)(2)(i)(F), (c), (e)(2)(i),
(e)(3), (e)(7), (f)(1) introductory text, (f)(21)(ii), and
(f)(2) are anended by renoving the word Afinanci al @.

3. The first sentence of paragraph (c) is amended by
addi ng the | anguage Aand 81. 6050P-2" i medi ately after the
word “section”.

4. Paragraph (e)(2)(v) is added.

5. Paragraph (e)(4) is anended by renoving
A6050P(c) (1) (A) @ each tine it appears and addi ng
A6050P(c) (2) (A)@ in its place and by renovi ng A6050P(c)(1)(C) 0

and addi ng A6O050P(c)(2)(C) 0 in its place.
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6. Paragraphs (e)(5) through (e)(8) are redesignated as
(e)(6) through (e)(9) and a new paragraph (e)(5) is added.

7. Paragraph (e)(7)(i), as redesignated, is anmended by
removing A(e)(6)@ where it appears and adding A(e)(7)@ and
paragraph (e)(7)(ii), as redesignated, is anended by renoving
A(e)(6)(i)@ where it appears and adding A(e)(7)(i)@ in its
pl ace.

8. Paragraph (h)(1) is anended by addi ng Aand, except
paragraph (e)(5) of this section, which applies to discharges
of indebtedness occurring after Decenmber 31, 2004.4(,

i mmedi ately after the | anguage A1994".

The additions read as foll ows:

1. 6050P-1 Infornmation reporting for discharges of

i ndebt edness by certain entities.

*x * * * %
(e) * * %
(2) * * %

(v) No double reporting. |If nultiple creditors are

considered to hold interests in an indebtedness for purposes
of this paragraph (e)(2) by virtue of hol ding ownership
interests in an entity, and the entity is required to report a
di scharge of that indebtedness under paragraph (e)(5) of this
section, then the nmultiple creditors are not required to

report the discharge of indebtedness.
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(5) Entity formed or availed of to hold indebtedness.

Not wi t hst andi ng "1. 6050P-2(b)(3), if an entity (the transferee
entity) is fornmed or availed of by an applicable entity
(within the nmeaning of section 6050P(c)(1l)) for the principal
pur pose of hol ding i ndebt edness acquired (including
originated) by the applicable entity, then, for purposes of
section 6050P(c)(2)(D), the transferee entity has a
significant trade or business of |ending noney.

* * * * *

Par. 4. Section 1.6050P-2 is added to read as foll ows:

"1.6050P-2 Organization a significant trade or business of

which is the | endi ng of noney.

(a) In general. For purposes of section 6050P(c)(2)(D),

the | ending of noney is a significant trade or business of an
organi zation in a cal endar year if the organization |ends
noney on a regular and continuing basis during the cal endar
year .

(b) Safe harbors--(1) Organizations not subject to

section 6050P in the previous cal endar year. For an

organi zation that was not required to report under section
6050P in the previous cal endar year, the |ending of noney is

not treated as a significant trade or business for the
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cal endar year in which the Iending occurs if gross inconme from
| endi ng nmoney (as described in paragraph (d) of this section)
in the organi zation:s nost recent test year (as defined in
paragraph (f) of this section) is both Iess than $5 mllion
and | ess than 15 percent of the organizationss gross incone for
that test year.

(2) Organi zations that were subject to section 6050P in

t he previous cal endar year. For an organization that was

required to report under section 6050P for the previous

cal endar year, the |ending of noney is not treated as a
significant trade or business for the cal endar year in which
the | ending occurs if gross inconme fromlending noney (as
descri bed in paragraph (d) of this section) in each of the
organi zationss three nost recent test years is both |ess than
$3 mllion and | ess than 10 percent of the organization:s gross
income for that test year.

(3) No test year. The |lending of nobney is not treated as

a significant trade or business for an organization for the
cal endar year in which the |lending occurs if the organization
does not have a test year for that cal endar year.

(c) Seller financing. |If the principal trade or business

of an organization is selling nonfinancial goods or providing
nonfi nanci al services and if the organization extends credit

to the purchasers of those goods or services to finance the
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purchases, then, for purposes of section 6050P(c)(2)(D), these
extensions of credit are not a significant trade or business
of | endi ng noney.

(d) G oss inconme fromlending of noney. For purposes of

this section, gross inconme froml ending of noney includes--

(1) Income frominterest, including qualified stated
interest, original issue discount, and market discount;

(2) Gains arising fromthe sale or other disposition of
i ndebt edness;

(3) Penalties with respect to indebtedness (whether or
not the penalty is interest for Federal tax purposes); and

(4) Fees with respect to indebtedness, including merchant
di scount or interchange (whether or not the fee is interest
for Federal tax purposes).

(e) Acquisition of an indebtedness froma person other

t han the debtor included in |l ending noney. For purposes of

this section, |ending noney includes acquiring an indebtedness
not only fromthe debtor at origination but also froma prior
hol der of the indebtedness. G oss incone arising from

i ndebt edness is gross income fromthe | ending of noney w thout
regard to who originated the indebtedness. |[If an organization
acqui res an i ndebtedness, the organization is required to

report any cancellation of the indebtedness if the
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organi zation is engaged in a significant trade or business of
| endi ng noney.

(f) Test year. For any cal endar year, a test year is a
t axabl e year of the organization that ends before July 1 of
t he previous cal endar year.

(g) Predecessor organization. |f an organization

acquires substantially all of the property that was used in a
trade or business of some other organi zation (the predecessor)
(i ncludi ng when two or nore corporations are parties to a

mer ger agreenent under which the surviving corporation becones
t he owner of the assets and assunes the liabilities of the
absorbed corporation(s)) or was used in a separate unit of the
predecessor, then whether the organization at issue qualifies
for one of the safe harbors in paragraph (b) of this section
is determ ned by also taking into account the test years,
reporting obligations, and gross inconme of the predecessor.

(h) Exanples. The rules of this section are illustrated
by the follow ng exanpl es:

Exanple 1. (i) Facts. Finance Conpany A, a cal endar year
taxpayer, was fornmed in Year 1 as a non-bank subsidiary of
Manuf act uri ng Conpany and has no predecessor. A | ends noney
to purchasers of Manufacturing Conpany:s products on a regul ar
and continuing basis to finance the purchase of those
products. Ass gross inconme fromstated interest in Year 1 is
$4.7 mllion. In Year 1, As gross income fromfees and
penalties with respect to the indebtedness is $0.5 mllion,

and A has no other gross incone fromlending noney within the
meani ng of paragraph (d) of this section.
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(i1) Results. Section 6050P does not require A to report
di scharges of indebtedness occurring in Years 1 or 2, because
A has no test year for those years. Notw thstanding that A
| ends noney in those years on a regular and continui ng basi s,
under paragraph (b)(3) of this section, A does not have a
significant trade or business of |ending noney in those years
for purposes of section 6050P(c)(2)(D). However, for Year 3,
Ass test year is Year 1. As gross incone fromlending in Year
1 is not less than $5 mllion for purposes of the applicable
saf e harbor of paragraph (b)(1l) of this section. Because A
| ends noney on a regular and continuing basis and does not
meet the applicable safe harbor, section 6050P requires Ato
report discharges of indebtedness occurring in Year 3.

Exanple 2. (i) Facts. The facts are the sane as in
Exanple 1, except that Ais a division of Manufacturing
Conpany, rather than a separate subsidiary. Manufacturing
Conpany=s principal activity is the manufacture and sal e of
non-financial products, and, other than financing the purchase
of those products, Manufacturing Conpany does not extend
credit or otherw se | end noney.

(ii1) Results. Under paragraph (c) of this section, that
financing activity is not a significant trade or business of
| endi ng nmoney for purposes of section 6050P(c)(2)(D), and
section 6050P does not require Manufacturing Conpany to report
di scharges of i ndebtedness.

Exanple 3. (i) Facts. Conpany B, a cal endar year
taxpayer, is formed in Year 1. B has no predecessor and a
part of its activities consists of the I ending of noney. B
packages and sells part of the indebtedness it originates and
hol ds the remainder. B is engaged in these activities on a
regul ar and continuing basis. For Year 1, the sum of B=s gross
income from sales of the indebtedness, plus other incone
descri bed in paragraph (d) of this section, is only $4.8
mllion, but it is 16% of B=s gross incone in Year 1.

(i1) Results. Because B |ends noney on a regul ar and
continuing basis and does not neet the applicable safe harbor
of paragraph (b) (1) of this section, section 6050P requires B
to report discharges of indebtedness occurring in Year 3. B
is not required to report discharges of indebtedness in Years
1 and 2 because B has no test year for Years 1 and 2.

Exanple 4. (i) Facts. The facts are the sane as in
Exanpl e 3. In addition, in each of Years 2, 3, and 4, the sum
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of B=s gross inconme from sales of the indebtedness, plus other
i ncome described in paragraph (d) of this section, is |less
than both $3 million and 10% of B:s gross incone.

(i1) Results. (A) Because B was required to report under
section 6050P for Year 3, the applicable safe harbor for Year
4 is paragraph (b)(2) of this section, which is satisfied only
if Bs gross incone fromlending activities for each of the
three nost recent test years is |less than both $3 million and
10% of B:=s gross incone. For Year 4, even though B has only
two test years, B:s gross incone in one of those test years,
Year 1, causes B to fail to neet this safe harbor.
Accordingly, Bis required to report discharges of
i ndebt edness under section 6050P in Year 4. For Year 5, Bs
three nost recent test years are Years 1, 2, and 3. However,
B-s gross incone fromlending activities in Year 1 is not |ess
than $3 million and 10% of B:=s gross income. Accordingly,
section 6050P requires B to report discharges of indebtedness
in Year 5.

(B) For Year 6, B satisfies the applicable safe harbor
requi rements of paragraph (b)(2) of this section for each of
the three nost recent test years (Years 2, 3, and 4).
Therefore, section 6050P does not require B to report
di scharges of indebtedness in Year 6. Because B is not
required to report for Year 6, the applicable safe harbor for
Year 7 is the one contained in paragraph (b)(1) of this
section, and thus the only relevant test year is Year 5.

Exanple 5. (i) Facts. (A) Conpany C, a cal endar year
t axpayer, was fornmed in Year 1 and, on a regular and
continuing basis, enters into the following transactions with
its clients, all of whom are unrelated parties to C. C does
not have any other incone.

(B) Cs clients sell goods to custoners, frequently
accepting as paynent accounts receivable that are due in 30 to
90 days. Under a contract with each client, C investigates
the creditworthiness of the client’s custoners with respect to
t he prospective sales, and, for each custoner, C determ nes
whet her, and to what extent, Cis willing to assune the risk
of loss on accounts receivable to be issued by the custoner.

C s deci sion whether to assune risk of |oss nay be based on an
evaluation of the credit quality of particular custoners or on
t he aggregate credit quality of all of the client’s
prospective custoners. If Cis unwilling to assune the risk
the client either may refuse to extend any credit to the
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custonmer or may accept the account receivable and bear the
ri sk of | oss.

(C) Pursuant to sone contracts between C s clients and C,
Cs clients assign legal title to the accounts receivable to C
when the accounts receivable are issued by the customers. For
t hese accounts receivable, C agrees to undertake collections
and to remit the anounts collected to the client, less a fee
of 0.70 percent of the face value of the accounts receivable.

Pursuant to other contracts between Cs clients and C, C s

clients retain legal title to the accounts receivable and
retain the initial collection responsibility. For these
accounts receivable, Cs fee is reduced to 0.35 percent. Both
groups of accounts receivable include accounts receivable for
whi ch C has assuned the risk of |oss and accounts receivable
for which C has not assuned the risk of | oss.

(D) Based on all the facts and circunstances, C acquires

ownership for Federal tax purposes of sone, but not all, of
t he accounts receivable that it has agreed to collect and of
sonme, but not all, of the accounts receivable for which the

client has retained collection responsibility.

(E) In Year 1, C s total fee incone with respect to
accounts receivable of which it acquired tax ownership was $2
mllion. Cs fee incone in Year 1 from accounts receivabl e of
which it did not acquire tax ownership was $700, 000. C does
not have any other incone for Year 1.

(F) I'n Year 3, there were discharges of $950, 000,
representing $100, 000 of customer defaults on those accounts
recei vabl e of which C was the owner for Federal tax purposes
at the tine of the identifiable event marking the di scharge
and $850, 000 of customer defaults on the accounts receivable
of which the clients, and not C, were the owner. \Wenever C
determ ned the uncollectibility of an account receivable for
which it had not assuned the risk of |oss, C reassigned title
to the account receivable to the appropriate client. Each
defaul ting custonmer defaulted on an account receivable with an
out st andi ng bal ance of at |east $600.

(ii1) Results. (A) For Year 3, C s test year is Year 1.
Under paragraph (e) of this section, Cs $2 mllion fee incone
fromthe accounts receivable of which it acquired tax
ownership is “gross incone fromlending noney” for purposes of
par agraph (b) of this section, because C was the owner of the
accounts for Federal tax purposes. Under paragraph (e) of
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this section, Cs $700,000 fee income fromthe accounts

recei vable of which it did not acquire tax ownership is not
“gross income from |l endi ng noney” for purposes of

par agraph (b) of this section, because C was not the owner of

the accounts receivable for Federal tax purposes. In Year 1
therefore, C s gross incone fromlending noney is |less than
$5 million but is not less than 15% of C s gross incone.

Because C | ends noney on a regular and continuing basis and
does not neet the applicable safe harbor, section 6050P
requires Cto report discharges of indebtedness occurring in
Year 3.

(B) I'n Year 3, section 6050P requires Cto report the
$100, 000 of discharges of the accounts receivable of which C
was the owner for Federal tax purposes at the tinme of the
identifiable event marking the discharge. Unless an exception
to reporting under paragraph (b) or (c) of this section
applies, section 6050P requires Cs clients to report the
$850, 000 of discharges of the accounts receivable of which C
di d not beconme the owner.

(i) Effective date. This section applies to discharges

of indebtedness occurring on or after January 1, 2005.
PART 602-- OVB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTI ON
ACT

Par. 5. The authority citation for part 602 continues to
read as foll ows:

Aut hority: 26 U.S.C. 7805.

Par. 6. In "602.101, paragraph (b) is amended by

removing two entries fromthe table as foll ows:



"602. 101 OMB Control nunbers.

* * * * *

(b)***
CFR part or section where Current OVB
identified and descri bed Cont r ol
No.
* * * * *
1. 6050P- 1. . . . 1545- 1419
1. 6050P- AT, . ... 1545-1419

* * * * *

Deputy Comm ssioner for Services and

Enf or cenent .

Approved:

Assi stant Secretary of the Treasury.



