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Re: S~rlicitatiul~ of I'ublic Views Kcgarding Termination of a Foreign Private Issuer's 
Registration of a <:lass of Securities Lnder Scction l?(g) and D u e  to File Ilel,urts llndcl- 
Section 15(d) o l t h e  Securities Exchange Act of 1934 (Filc Nunlher S7-12-05) 

Lkar Ms. Morris: 

\3'u arc pleascd lo respond t~ t t ~ c  request o f l l ~ c  Securities and Exchangc Commission (the 
"Con~misiion") for comments on the Corn~nission's proposcd rulcs regarding the teniiii~ation of 3 
Ibrcign privatt. issuer's registration o i a  class of securirics ~ ~ n d r r  section 12(g)and di~t)  to tile 
reports ulldcr Section 1S(d) oftlie Securities Exclic~nye 4Cl of 1034 (thc "Exchatiye Act"). 

\Vc cuturnend thc Commissiiin for its ei'folts to libernli/.c the procudurcs by wI11ch nun-I1.S. 
iwllcrs rimy ternmiiiatc their Exchange Act rcporli~ig ohligalions, and wc appreciate thc oplmorlll~lity 
to commcnt on the proposed rulcs, givcn our own cxpcriencr as an Exchange Act rcpol-ling 
conilxiny. 

Rules Rlust Address Fuada~ne l~ ta l  Concerns to Attract Non-U.S. Issuers 

Tile Conunissioli has indicated its belief that as a result ofthc proposed riiles, fo:-ciglm pri\;alc 
issilcrs should he more \r,illing initiillly to rcgislcr their src~~rit ics If thc with tile Connnission. 
rulcs succeed in this regard they will pruvide a blwildcr bass of I1.S. invcsto].~ wilh i!icrcaseti 
ir~vrstn~entopportunities while at thc same lilne alfordiug to thesc investors the statutory 
prutcctior~s ofU.S.  securities laws. 

\\'c bclievc, hascd on our own experience as a non-11,s. issuer and our ilitt.ractio~~s w ~ t hn1hc1-
Europcan busincss Icaders, that there arc many companies that would rcgistcr lticir ecqiirt) 
sccl~rities with the Conimission but have decided not to do so for two maill reasons: f i rh t ,  the coil:. 
of F.xchangr Act reporting have increased significantly in recent years, and second. once 3 non-
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L:.S. issuer enters thc U.S. public capital ni;~rkets i t  must be prepared to reriiain there pel-rnanentl!.. 
Both of these concerlls have hren lh~ghly publici~ed and are !tell hno\vri.' 

Therefore. we believe that lhc Cornmission must f~rndanientaliy address both concerns if i t  is to 
succeed i n  achieving it5 goal ol'attracting new registrants. This is cspccially true given the fiict 
that IIOII-U.S. issues nlay increasingly attract 1J.S. capital \vithout registering securities \\it11 the 
~onimission.' 

\\.hilt thc rule proposal does not address the first concern,' it can potentially addrcss tile sccond. 
As potential U.S .  registrants ueigli the costs and bcnctits of L.S. rcgistlxtion. the Clct t l i ; ~ ~;tny 
obligation tlicy undcrtakc nlay well hecon~e permanent signilicantly incl-eascs thc polcriiial c o ~ i  
of making a wrong decisio~l and is a substantial dctcrrcrit to rcgistration. Howe\-vr. rue do not 
helieve that the proposcd rulcs and thresholds, as currently drafted, will iilleviate this conccr-r~. Pol. 
exaniple, for many conipanies, a fr!v large L.S. instilutional investors could casily silrlxiss thc 5"0 
;~ntl 10'.!$ sliarcholding thresholds conrained in thc proposcd rulcs, and as the Commission itsell' 
has notcd the 300 record holder threshold ~rlay too easily bc exceeded. As a result. we belicvc tI1c 
ri~lcsas proposed will c~nt inue to discoi~ragc iss~rcrs from initially I-egistering their iecul-itics \ \ i t 1 1  
thc Commission. 

hevertheless, we believe that thc rule prc~posal is a step iri the right direction anti thnt a~~us t~nc t i l s  
to the proposed rulcs can make rcgistr;ition with tile Commission a more attractive option. In that 
regard, wc rcspcctfully offer the following comments: 

. .-~ 

I Our own expel-isnce ;is ;I listed issucr and a reporting company in the L.S. has heel~ positive. 
T!le trensactiuns we have carried out in tlic U.S. hilvc been historically imporr.tn1 to 11sand lo]-ma 
signilicant part of\cl.ro wc arc today as a comp~ily. However. due in part to incretised costs illid 
s~gn i t i co~~t  li;~\.cinanagenlmt time associated with increniental linancinl rcportirig ob1igal1on.i. ~ v c  
publicly announced our intention to scck to tcmiinatc, when possible, our Exchange Act reportin? 
obligations. Given this context, we hope you will find oul- viewpoint to be helpli~l. 

For csumplc: non-U.S. issuers may resort to the U.S. institut~onnl rnnrkct throug11 n Rulc 144A 
offering. In addition, our experience has been that U.S. affiliated institutional funds ;rrc 
iricrcasirigly willing tu invest directly in sliarcs (rather than, for cxamplc, ADl<s) in liquid 
Europe;~n markets. 

\ While oi~tsidc the scopc of this specific rulemaking, wc have two si~ggcstioris to rcducc the costs 
that a non-U.S. dual listed issuer innst Sncc in corincction with 1J.S.registi.ation. First, \ve believe 
that the Conimission shoi~ld cither seek to accelerate the convergence ofL1.S. G A A P  nith TFRS 
or. cvcti in tlic absence of o convergence, pemiit non-U.S. issucrs to sat~sfy thcir Exchangc Acc 
reporting ohliglitiolis by reporting on the basis of IFRS \vitho~~t a 1j.S. CjA.41' rect~nciliation. 
Second. we helieve 111e Commission should find ways to redtrcr the potential compliance costi 
associ;itsd with Section 404 of the Sarhilnes-Oxley Act. We believe that where Iionic country or 
uthtr existrng regulatory regimes are opel-ating in well developed markets, ihc Commission should 
seek ways to cxcmpt compliance or uthenvise reduce the burdcns tlicrcof. 



Threshold s t ~ dC u u ~ l t i n ~Method Comments 

Esclrrdc Qrrulified Irrslifuriut~ul Buyer.\ (QIB5) 

You hnvc also nskcd for comment (is to whether the rule should allow an issuer to exclude 
institutional in\:esrors when determining lllc nr~mbcr oi'ils U.S, rcsidcli~ sharcholdcrs. \Vc bclicvc 
tliat largc institutional invcstors. such as QIBs, sliould be excluded for purposes of cillculatin.g 
both thc numher clf record lloldrrs as well as the other sharel~olding thresholds. 

As we indicated nbovc, i t  is our cxpcricncc that with the internationalization of securitlcs 11~1rkct.;. 
a k \ v  significanr institutiorial i~lvcstors call oasily surpass the shareholdi11.g thresholds set forth in 
tlic proposed rulc. As a rcsult. withoot an adjustment, we believe the rule is likely tu be arbivary 
in its application and will not address the concmms of potenrial new registrants. 

Further. C.S. securilies laws alrcady rccogni7c that QlRs do not rcquirc the same statutory 
prolrctions Lhat other invcstors may rcquirc. Currcntly. without i n c u ~ ~ ~ n g  iin Excilungo .Act 
reporting ohligation, inany foreign private issuers offer equity securities to QIBs witho~it rcfcrcncc 
to a nunlerical or volume limitation. Similarly. in  determining uhethrr to exlend the brnriit of' 
ongoing reporting in this context. i\;c do not bclicvc thc rulcs riccd to foci~s on this class of 
invcstol-. 

Moreover, our own experience bears out the ihct thal largc institutions! llivcslors arc cstrc~~lcly 
sol>histicated and capable ol'making invcstmcnt decisions i n  non-U.S, niarkcts (whether or 1101thc 
companies have an Exchange Act reporting obligation) based on thc fi~ianci;~l disclosures pro\.~dcd 
I I I ~ ~ C I .honlc coi~tttry practices and as a rcsult do not requitr the same protections of a continuin< 
Excbangc Act reporting obligation. 

Raise tlre Rr.eord Holder Tlrreslrold,fronr 3011 to 3,000 

Yc~u hate asked ibr cornmen1 as to whether the rccord holder threshold should bc raiscd lio~ii 100. 
We believe that this number should be raised. 

As you noted. the 300 holder lest is several decades old and inay easily bc cscccdcd. Iri lighr of 
the trends loward inteniationalizatio~i of thc sccuritics tnnrkcts that you havc idcntiiicd and tlic 
other conditions and protcctions that you havc built into thc proposcd rulcs. wc bclicvc t l i c ~ ti t  
would be appropriate to raise this number. at least for well known seasoned issuers (LVKSlsI. to 
somelhing more substantial such as 3.000. Wliilc no specific tiumber wi l l  providc n pcrl'cct 
rncasrlrc for tllc lcvcl of i~itcrcst of U.S. rcsidcnts. based on our own cspericncc a nunibcl. sucli as 
3,000 still represents a modest number ol-benelicial holders relative to the tolal number or 
beneficial holders of equity sccuritics in public compariics likc ours. 
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Ernand Exce~t ions  to One Year Dormancv Condition 

The OII(, )'cur Duri r~ur~c,~ iVot Prohibit LI~rrrgiulrred OfJkring.3 Cur~diliorr Sl~ould  

You havc invited conullmt as to wherller the one year dorniancy co~ldilio~l sho~lld prohibit 
unregistere~i oll'erings. We bclicvc thc required one year dorniancy condition. as currclitly dnticd. 
is excessively restrictive and sliould not prohibit unrcgistcrcd offerings. 

While wc understand the rationale for not being able to deregister shorrly alier ha\ing condu~~rcrl a 
rcsistcrcd offering, we believe an unregistered oi'fering is dii'l'erent. 

First. by definition, in conducting an unregistered offering an issuer doe5 not lakc ad\an~asi .  of I [ \  

status as nn Excba~igc Act reporting mtiry. A ibreign privatc Issuer is si~nply dolng what any 
other foreign private issucr is able to do without incurring an Exchange Act rcporling obligation. 
and in thc coritcxt of an unregistered oll'ering. u e  do not bclicvc that thc investor a\;ails itself of 01. 

llas tlic same right to insist on the protcetion of ongoing reporting. Moreover, the in\!rstors in 
~111rcgisteredofferings, where sales and resales arc generally restricted to soplii\ticatrd inveslors, 
generally dn not need the protections afforded by ongoing repo~ting. 

Secoi~d,by res~rlcting both rcgistcred and unregistered ol'l'erings. the dominncy condition provide.; 
any foreign privatc issucr. whether or not i t  has actually made n decision to dcrcgistcr. an 
~ncentlvc to exclude a11 Ii.S. investors koln any secrlrities transaction in ordcr to mdlnrain tllc 
tlcsibility for a potential Fulure deregistration. We hclicvc that a condition that encourages the 
blanket exclusion of U.S. inbcstors from potential otrcrings is not in the interest of C:.S. invesroi-s. 

'rhir-11, this incentive has the discriminatory result of encouraging a lion-U.S. issucr that is 
Exclinn~c Act rcgistcrcd to exclude U.S. investors in transactions whcrc n co~iiparablo non-L.S. 
conlpany that is not Exchange Act regislered could readily include U.S.  investors - tlius 
reinforcing the notion that i t  is ad\:nntapous not to register in the 1i.S.to begin with. You have 
indicated that if '  you only vroscribc rccistered offerin~s. the condition coilltl act as a d~si~iccr i~t \c,. -

' 1to a foreign private issucr to conduct a registered orrering. Howevcr, \vlicthcr or not ynilulso 
proscr~bc unregistered offerings. the co~idi~ion - - itself will already act as 3 disiocentive ro conduc~a 
rcgistcrcd offering for a Foreign private issucr tliat may seek to exit the U.S. Under rhe PI-oposctl 
rule. [he result is that an issucr may lnake no offering a1 all lo U.S. invcstol-s, a ~ i d  ;i restriction o n  
both rcgistcrcd and unregistered olr'erings appcars only to bc punitive to those issuers nhu \vc~uld 
scck ;in eventual deregisiration, 

~ 

4 In fact, the I'ungibility rcqtiircrncnt of Kule 144A already makes it more difficult for rcporting 
loreign privatc issucr to conduct an unregistered equity orfering in lieu of a rcgistcrcd equity 
offering. This is also another cxaniplc of a restriction imposed on a forrig11 privatc issucr \ \ i l l1  n 
U.S. listing that is not similarly imposed on other Foreign privatc issuers. 



Durmatrr~ Corrdition Slruuld .Vat Prohihit the Offcri~~lg (1sof Kcstricfcd Securific,.~ 
C'orrsid~rarion ili Private Merger or Acquisitior~ T r a t ~ ~ ~ c f i u r r ~  

Morco\;er, the dormancy condilio~l, as dralicd, could discourage ccnain tranacrions that arc 
otlier\visr be~ielicial to U.S. persons, such as priviitc merger and acquisition trans;lctions wliere at 
least oiic targct sharclioldcr is a 1;.S. person and rrstricled securilies rnighl olhcrwisc be oll'crcd lo 
target sliarcholdcrs. 

li'the C'ornmission dccides ti) use tlie dunnancy period con~lltion ro prccludc ccrtain unrcgistcrcd 
oll'cr~ngs,it should niircobv the scope ol'unregislered offerings cticotr~passcd by the co~idition iind 

allow an issuer to o l k r  restricted sccuritic pursuant to Section 4(2)or Regulatic~ii L) to a U.S. 
resident as consldcration for a private merger or acqu~sition tt;insaclion ( e . 8  a transaction \*ill1 

less tliar~ 15-20 target shareholders). Absent illis cxcmptiori, an issuer may be rcqi~ircd to tirrc$o 
(or incur signilicaiit costs to stmctorc around) beneficial corporate transactions if a U.S. 
s1iareholdc1- of a potcntial target is present. We do not believe Ihar Ihe doniiancy rcq~~irci~tcnt is 
~iecrssary to protcct invcstor expectations in that scenario or proions the period oTEschangc Ac l  
~registl-ation. Nor do we hclicvc tliat this exclusion \vill discourage an issi~cr i io~n oilier\v~sc 
making a rcgistcrcd offering. 

Clarification of E.ren~ptiun for "Issuur'.~E~trployees" 

Thr durnlancy condition, as draftcd, cxcniprs sales to the "issuer's employees." We would ask ihc 
Conimission to clarify in either the rule or tlie adopring release Ihai (his c.xc~iip~lon includes sale5 
to for~ncr employees and other persons who arc ctititlcd to purchase scci~ritics rcgistcrcd on Form 
S-8. 

V u l u ~ ~ t a r vUeregistration for Issuers within Dcsigilated Markets 

We also bclievc the Commission should consider other creaiive exit,allc~-t~ativcs to attract 11011-

( IS .  issuers. such as voluntary deregisrrdrion in ccrtain ci~.ci~rnstanccs. For cxaniplc, if ail issucr 
meets the ~\vo year Eachangc Act reporting condition, thc orlc ycar dorniancy condition and thc 
honie lisling condition, wc hclicvc tliat i t  should he able, acting rnder the direction ot'its 
supervisory hodics (c.g. the hoard of directors or a shareholders meeting), to provide reasonable 
inoticc (such as onc year) and vt~lu~itarily deregister. withoul meaburing conipliance nilh ihe ollier 
thresholds. To protcct investors and ensure a liquid inarkecrr and ongoing inibr~nalio~i. llic 
Conimlssiun could limit this allemalive to WKSls and imposc additional coriditions sucli as a ~ i  
~~ndrrtiiking tor ato continue LO provide English language docu~ncnts pursuant to l<ule 12~3-2(b) 
period of lime. 

We believe tliat the noticc pcriod, together with the two yrar E~chiingr Act reporting cuntiilion. 

\vould godriintue U.S. style repoiting fur a substanrial rniniinuln pcriod (c.g. 3 years). thus 

avoiding the risk that an iszuel- would siriiply takc adnnrage of interest generated by a ~reyislr~~eti 

offering and the11 ccasc ongoing 1 3 .  reporting. 




Ll~idcran additional cxit i~ltcr~vativc such as we have suggcstcd: an issuer would be encouraged lo 
register its securities with the Commission. knowing that there is a definitive cxit route a\'ailable. 
if it so chooses. 

If the irsulr ofnot giving issuers a deiinilive exil route is that they forego L.S. registration. \ve 
believe it  would be better to allow for voluntary dcrcgistration and give iri\,cstors thc o p p o r ~ ~ l ~ ~ i t y  
lo adjusL their eipectntions about ongoing reporting in deciding whcthcr or not to invest in the 
securities ofsuch issuers, rather than being denied the opportunity to invest altogcthcr. Similarly. 
an investor is arguably hettrr off benefiting fru~n the statutory protections of U.S.securities 1;1\\:s 
during the olfering and lior a mini~nnm period alierwards than inbesling abroad \vithout thc iilnle 
protcctions. 

A l l ~ ~ nRlarket Forces to Define thc Conditions of Termination of Excllanre Act Kep~~r t inp  
Oblieations 

Finally. \ce believe ihe Cominissio~i can go t'further to attract non-1!.S. issucrs knowing that thc 
niarkct is able to drfine slricler conditions for issuers to tcrn~inatc their Fxchangc Act rcpo~ting 
obligations. Investors are in n position to protect thc~~isclvcs. This occurs rigllt now. for inshncc. 
in the high-yicld debt market. whcrc it is common for issuers at the insistence of invrstr~rs and 
under\vriters to bind thm~selves in an indenture to ongoing reporting obligalious even when ihey 
might otherwise be entitled to cease their E.xchange Act reporting obligalions. Similarly. itivcs~ors 
in equily securilies could guaranlee a longcr reporting pcriod for cquity securities or irisist on 
stricter conditions to tcmlination of rcportirig than those provided by the n ~ l c s  ultirnatcly adoptcd 
by ihc Commission by requirirlg cotitract~~al provisions in underwriting agrccnlcnts or depositary 
agreements to that effect. 

We appreciate the opportunity to cc~mrnent on the proposed rules. We would be pleaseil lo iliscu,~ 
fu~rhrrany of our comments. 

V e ~ y  truly yours, 

Senior Vice I'res~dznt and 
Dcpuly General Counsel 
Vivcndi Universal S.A. 


