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Re: Commentson ProposedRulesRelating to Termination of a Foreign
Private Issuer’s Registration of a Classof SecuritiesUnder Section
12(g)and Duty to File ReportsUnder Section15(d) of the
SecuritiesExchangeAct of 1934

ReleaseNo. 34-55005;International SeriesReleaseNo. 1300;
File No. S7-12-05(the “Release”)

Ms. NancyMorris
Secretary
United StatesSecuritiesand ExchangeCommission
100F Street,N.E.
Washington,DC 20549-9303

DearMs. Morris:

DavisPolk & Wardwell is an internationallaw firm with asignificant
numberofclientswith an interestin this topic and,asa result,wehaveactively
participatedin thediscussionsandcommentlettersin connectionwith the original
proposalandthecurrentreproposal. In light of the increasingpublicdebate
abouttheU.S. systemofsecuritiesregulationandits relationshipandinteraction
with therestoftheworld aswell asits impact on U.S. competitivenessandjob
creation,wehopethat theSecuritiesandExchangeCommission(the“SEC”) will
be encouragedto view initiatives like thederegistrationreproposalasonein a
seriesofregulatorychangesthat will beneededto recalibratehowtheU.S.
systemofsecuritiesregulationfunctionsinternationally. In thatrespect,wedraw
yourattentionto thecommentlettersubmittedby the SecuritiesCommitteeand
theCapitalMarketsForum oftheInternationalBarAssociation.

Thewillingnessofthe SECCommissionersandStaffto enterinto
discussionswith foreigncompaniesandtheirregulatorshasbeenasignificantpart
ofthis processandwecommendtheSECStafffor theiropennessin this respect.
We note,in particular,theefforts thattheSEChasmadeto respondto manyof
thecommentson theoriginal proposalandwe supportthedecisionsto: shorten
theperiodthat aforeignprivateissuerneedfile reportsin theU.S. before
deregistering,expandtheexceptionsto thedormancyperiod,givereliefto
successorregistrantsandmovefrom paper-basedreportingto an internetposting
system.
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Ms. NancyMorris 2 February12,2007

Weagreewith theSECthatthe5% tradingvolumeproposalis a
fundamentalimprovementoverthepreviouspublic floatproposalbecauseit is
easierandlessexpensiveto calculate. Giventhat thetradingvolumetestwasnot
previouslythesubjectof in-depthcomment,it is not surprisingthatthereare some
technicalareaswherethemeasurementmetriccouldbe improved.Theseand
otherminor commentsareset forth in AnnexA.

We encouragetheSEC to keepstrictly to its intentions,asnotedby some
Commissionersand Staff, to enactafinal rulein the“early spring” sothatit is
final for thoseforeignprivateissuerswith acalendaryearendwho intendto
deregisterbeforetheirForm 20-Fsaredueon June30, 2007.

We appreciatetheopportunityto participatein this process,andwelook
forwardto its successfulconclusion.

Verytruly yours,

MargaretE. Tahyar
PatrickKenadjian
JeffreyM. Oakes
SiobhanDalton

cc: TheHonorableChristopherCox,Chairman

TheHonorablePaul S. Atkins, Commissioner

TheHonorableRoelC. Campos,Commissioner
TheHonorableAnnetteL. Nazareth,Commissioner

TheHonorableKathleenL. Casey,Commissioner

JohnW. White, Director, DivisionofCorporationFinance
Martin Dunn,DeputyDirector, DivisionofCorporationFinance (Legal)

Brian Cartwright,GeneralCounsel

Paul M. Dudek,ChiefoftheOffice ofInternationalCorporateFinance
EthiopisTafara,Director, OfficeofInternationalAffairs

CharlieMcCreevy,Commissionerfor theInternal MarketandServices,European
Commission
DavidWright,Director, FinancialMarkets,DG InternalMarket

EddyWymeersch,Chairman, CommitteeofEuropeanSecuritiesRegulators



Annex

Calculation of Trading Volume and Primary Trading Market. We
believethatthereareanumberoftechnicalissueswith thecalculation,
underthereproposal,of theaveragedaily tradingvolume (“ADTV”) ratio,
andwith theproposedconceptof a“primary tradingmarket”.We notethe
following issuesfor theSECStaffto consider:

• WorldwideTrading VolumeasDenominator. Webelieve,as
manycommentatorswill surelynote, that thedenominatorofthe
tradingvolumeratio shouldbe an issuer’sworldwide trading
volume,asdescribedbelow. At thevery least,we would suggest
that theU.S. ADTV beaddedto thedenominatorsoasnot to
distort theratio.

• Focuson a Company’sListingMarket asopposedto its Primary
Trading Market. We areconcernedthatthedefinition ofprimary
tradingmarketmaynot currentlywork in severalrespects.
Moreover,webelievethereis arisk that asalternativetrading
systemsdevelopandastheinternetandelectronicsystemspermit
thefurtherde-linkingoftradingandlisting, thatthedefinitionwill
find itselfunderstress.It is alsocurrentlythecasethatin some
countriesthetradingmarketandthelisting marketaredifferent. In
othercountries,thereremainmultiple stockexchangeswhichmay
ormaynotbe linked by a commontradingplatform andin some
casesexchangesarelinked acrossmultiple countries.1For
example:

- Theshareslisted on andregulatedby theViennaStock
ExchangetradethroughtheXetrasystem,administeredby
asubsidiaryoftheDeutscheBoerse(separationof listing
andtrading).

- Thetop 30 equitieslisted on andregulatedby theSWX
SwissExchangetradeexclusivelyon virt-x (separationof
listing andtrading).

1111 the reproposal,thedefinitionofprimarytradingmarketrefersto tradesthat took

placein, on or throughthefacilities of a securitiesmarketin a singleforeignjurisdiction
(emphasisadded). This is in contrastto thewordingofRegulationS which,in the defmitionof
“SubstantialU.S.MarketInterest”,refersto 55 percentofanissuer’stradingtakingplace in, onor
throughthe facilities ofsecuritiesmarketsof a singleforeigncountry. Thedifferencein wording
raisestheconcernthat thederegistrationruleslimit theeligible tradingto that on a single
securitiesmarketina foreignjurisdiction. This will clearlybeanissuein a numberof developing
countries. Wesuggestthat theRegulationS fonnulationis thebetterone.
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- Thereis acommontradingsystemfor thefive stock
exchangesfor securitieslisted on andregulatedby
Euronext(separationoflisting andtrading).

- In India, althoughthemarketregulatoris theSecurities
ExchangeBoardofIndia, tradingmaytakeplace,for
example,on theNationalStockExchangeofIndia, the
MumbaiStockExchange,orvia Inter-connectedStock
ExchangeofIndia, a systemwhich links togetherone
dozenotherexchangesactivein India(multiple securities
marketsin onecountry).

- TheOMX NordicExchangeprovidesacommon
tradingsystemfor morethan80 percentofthetradingon
certainoftheNordic andBaltic stockexchanges(namely
theCopenhagen,Stockholm,Helsinki, Iceland,Tallinn,
RigaandVilnius stockexchanges)(separationoflisting
andtradingwith a commontradingsystemovermultiple
countries).

- In Chile, securitiesofcompaniesregulatedby the
Superintedenciade Valoresy Segurosde Chile, the
Chileannationalsecuritiesregulator,areusuallytradedon
theSantiagoStockExchange,but asubstantialamountof
thetradingin thesesecuritiescanoccuron theElectronic
Exchangeof Chile,andto a lesserextent,theValparaiso
Exchange(separationoflisting andtradingwithin one
countrywith multiple exchanges).

Therefore,webelievethatthe55% benchmarkthat looksat oneor
two jurisdictionsis ill-suitedto flexiblegrowthasthetrading
world evolvesin thenext fewyears,orwheretradingmarketsmay
be increasinglydecoupledfrom listing exchanges.

Wesuggestthatboththeconceptofthetwo tradingmarketsand
therequirementthat55% of an issuer’sADTV be on suchmarkets,
bedeletedfrom thefinal rule. Instead,webelievethat thefocus
shouldbe on thetwo mainpolicy concerns:(1) thatthe
preponderanceoftradingis not in theUnitedStatesand(2) that the
frequencyandcontentofthe issuer’sdisclosureto investorsis
subjectto thestandards,policiesandproceduresofaregulatoror
listing entityoutsideoftheUnitedStateswhich viewsitself andits
disclosureregimeasprimarily responsiblefor the qualityof such
disclosure.Wesubmitthat a5% ADTV testwhichuses
worldwidetradingvolumein thedenominatoradequatelytakes
careofthefirst concern.As to thesecondconcern,we suggestthat
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theexistenceof aprimaryregulatoror listing agencyshouldbe
sufficient.2

• AlternativeTrading Systems.We alsobelievethatissuersshould
beableto considerthevolumeof tradingin theirsecuritieson
alternativetradingsystems.Forexample,theEuropeanUnion
(“EU”) Directiveon Marketsin FinancialInstruments(“MiFID”),
scheduledto comeinto effect in November2007, is expectedto
furtherpromotethedevelopmentofsuchsystemsto competewith
theregulatedsecuritiesmarketsin Europe.

Tradingvolumesgeneratedthroughalternativetradingsystems
shouldbeincludedin thedenominatoroftheADTV ratioso long
asthecompany-leveldisclosureconcerningtheissuersofthe
securitiestradedonsuchsystemscontinuesto be regulatedby the
exchangeor otherlisting authorityonor by whichtheyarelisted
whetherornot theyarealsotradedthere.

• ConsistencyofNumeratorandDenominator in Trading Volume
Ratio. Underthecurrentwording,thenumeratorandthe
denominatorofthetradingvolumeratiocouldbe interpretedso
thattheyarenotbasedon thesametypeoftradinginformation. In
thenumerator,all U.S. trading“reportedthroughtheU.S.
transactionreportingplan”mustbe counted.For listed securities,
in additionto thetradesexecutedthroughan exchange,thiswould
includeover-the-countertrades,blocktrades,andanyothertrades
thatarereportedto anationalsecuritiesexchangeorassociation.
In theUnitedStates,dueto exchangerulesandNASD member
rules, tradesexecutedby anyregisteredU.S.brokermustbe
reportedto theexchangewherethesecurityis tradedorto the
NASD, subjectto specificrulesand exemptions.In the
denominator,however,only tradingthat occurs“in, onorthrough
thefacilities of asecuritiesmarket”would becounted,andwe
would suggestthatthis shouldbeclarifiedto includethesameoff-
exchangetradingasis countedin theU.S. ADTV andto besureto

2 Currently,12g3-2(b)(1)(i)(A)and(B) requireanissuerto file informationthat is made

orrequiredto bemadepublic pursuantto the lawsofthe countryofits domicile,incorporationor
organizationor is filed or requiredto be filed with a stockexchangeon which its securitiesare
traded. As thereareexchangeswhich setdisclosurerequirementson which thereoccursno
tradingin anissuer’ssecurities,wewould suggestthat a similarchangebemadeto Section12g3-
2(b)(1)(i),allowing issuersto qualify if theyprovideinformationrequiredto befiled with a
regulatoror listing entityoutsideoftheU.S. which viewsitself andits disclosureregimeas
primarily responsiblefor suchdisclosure.
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includealternativetradingsystemsthat aredevelopingandare
likely to developin the futureasdiscussedabove.3

• TradeReportingSources.Webelievethat thefinal ruleneedsto
beflexible enoughto allow an issuerto include,in its non-U.S.
ADTV, all dataderivedfrom any reliablepublic information
source. This flexibleapproachwill helptheADTV testkeep
abreastof technologicalandregulatorydevelopments.

Forexample,MiFID is expectedto enhancecompetitionand
transparencyin thetradingof financialinstrumentsin theEU, in
partbybreakingthemonopolyon thereportingoftradingdatain
listed securitieswhichsomeEU stockexchangeshavemaintained
andpermittingpublicationoftradingdatathroughavarietyof
channels,includingregulatedexchanges,alternativetrading
systems,thirdpartiessuchasmarketdataconsolidators,and
proprietaryarrangements.A numberofalternativetrading
reportingsystemsarecurrentlyunderdevelopmentin Europe.As
aresult, it is importantthefinal rulebe clearthat it is not the
intentionto restrictADTV in theEU to tradesmadeonorreported
to astockexchange— suchlimitation, if notclarified,could leadto
asevereundercountingofactualtradingvolume. Consequently,
an issuershouldbeableto relynot only on tradingdatareported
throughan exchange,but shouldbeallowedto takeinto account
anydatathatis obtainablefrom reliablepublic sourcesorthird
partyservicesproviderswithoutunreasonableburden.

• Calculation ofU.S.ADTVIor UnlistedSecurities. TheSEChas
statedthat anequity security’sU.S. ADTV mustincludeall U.S.
trading“as reportedthroughtheU.S. transactionreportingplan”.
However,theU.S. transactionreportingplanis applicableonly to
securitieslisted on aU.S. nationalsecuritiesexchange(including
theNasdaqStockMarket). Therefore,webelievethatthefinal
rule shouldclarify how U.S. ADTV is to be computedfor
securitiesthat arenot listed, for examplethosethat arequotedonly

~Forexample,someexchanges,suchas theFSA-regulatedvirt-x ExchangeLimited
(“virt-x”), reporttwo setsof data— trading volumesthat includeonly so-called“on orderbook”
tradesandtradingvolumesthat includeboth“on orderbook” and“off orderbook” trades. As
statedin virt-x rules,“off orderbook” transactionsare enteredinto andreportedundervirt-x rules,
butnot throughthesecurity’sorderbook (which isvirt-x’s electronicmarketfor the inputof
ordersandexecutionof tradesin listedsecurities). Off orderbook transactionstypically represent
largetradeswhichvirt-x memberswantto executeoutsideof theorderbookin ordernot to cause
pricingdisruptionsor becausethememberis ableto matcha buyeranda seller. They generally
mustbe reportedto virt-x within 3 minutesof thetransactionandfollow virt-x clearingand
settlementprocedures.
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on thePink SheetsElectronicQuotationServiceor theOTC
BulletinBoard(the “OTCBB”) and,therefore,notpartoftheU.S.
Transactionreportingplan. Brokerstradingsecuritiesquotedon
thePink SheetsserviceandtheOTCBB aregenerallyrequiredto
reporttradingon suchplatformsto theNASD, andthereforethat
informationshouldbereadily available. The clarificationwill be
particularlyusefulfor issuerswho will delist theirsecuritiesin the
UnitedStateswhile theyhaveamorethan5%ADTV ratio,but
continuetheirADR programasaLevel I ADR programquotedon
thePink Sheets;aftertheone-yearwaitingperiod,whensuch
issuersproceedto calculatetheirADTV ratio, thenumeratorwill
needto bein reportedPink Sheetsvolumes.

2. 300-PersonLimit for Deregistrationof Debt Securities. The300-
personlimit for deregistrationof debtsecuritiesshouldbe raisedto atleast
3,000. We would alsosuggestthattheSECclarify in thefinal rule that
non-participatingpreferredstockis meantto be treatedasdebtunderthe
definition of debtsecurity,aswasdiscussedby theSEC Staffon January
17,2007 duringthewebcastpresentationofthePracticingLaw Institute,
entitled “Deregistrationof ForeignPrivateIssuers:TheSEC’s
Reproposal”.Finally, in Item 6 ofForm 1SF,it wouldbeusefulto clarify
thatthe informationto beprovidedis per classofdebtsecurities.This
wouldbe consistentwith PartII.B. oftheReleasewhichmakesclearthat
the300-persontestappliesto eachclassofdebtsecuritiesfor which
deregistrationis sought.

3. Flexibility for Grandfathermg Prior Deregistrants.We suggestthat
thefinal rule addmoreflexibility for issuersthatderegisteredunderthe
old rulesto maketheirderegistrationpermanentwithoutrequiringthemto
provethattheymeettheold test,whichtheSEC is replacing.

4. Going Private Transactions. Thereproposalappliestheforeign listing
conditionto issuersthathavelessthan300 holders,whetherworldwideor
in theU.S. This posesproblemsfor deregistrationsthathappenasaresult
ofagoingprivatetransaction.Therefore,wesuggestthatthepost-
deregistrationforeign listing conditionbe removed(asit doesnot exist
undercurrentlaw) orthattheSEC clarify thattheconditionis not
applicablein goingprivate~transactions.

5. 12g3-2(b)Eligibifity. We furthersubmitthatthe final rule shouldclarify
severalpointsrelatedto 1 2g3-2(b)eligibility:

• It seemsto betheintentthataforeignprivateissuerbecomeRule
12g3-2(b)eligible immediatelyuponthefiling ofForm 1SFandnot
only whenthederegistrationbecomeseffective,becauseeffectiveness
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doesnot occuruntil 90 daysaftertheForm 1SFfiling. Webelievethat
this is merelyamatterofambiguousterminology,but thatit shouldbe
clarifiednonetheless.

• It is currentlyunclearwhattheresultwouldbe if an issuerderegisters
both a classofequitysecuritiesanda classofdebtsecurities
simultaneously.If 1 2g3-2(b)wereonly immediatelyavailablewith
respectto theequity securities,but the issuerwasnoteligible for
12g3-2(b)statuswith respectto theclassofdebtsecurities,thenthe
issuerwouldnotbepermanentlyderegisteredfor 18 months,which
doesnot seemconsistentwith thegoalsofthe SEC to make
deregistrationpermanentuponthefiling ofa Form 1SF.

6. Low Volume ofTrading. While weview the 5%tradingvolumetestasa
fundamentalimprovementovertheprevioustest,weagreewith the
commentsubmittedby theEuropeantradeorganizationsthat it maynot
work well in certainsituations,suchasfor issuersthathavepreviously
engagedin anexchangeortenderoffer or aremajority-owned
subsidiaries.In thosesituations,theconcentratedownershipmaydistort
thetradingvolume, especiallywhentheissuercomesfrom adeveloping
market. Wewouldurgethe SECto considerthealternativesuggestedby
theEuropeantradeorganizationsorto delegateto theSEC Staffthe ability
to dealwith unusualsituations.

7. Interaction with Trust Indenture Act. We note that for someforeign
privateissuerswith debtsecuritieslisted in theUnitedStatesorwhich
havebeensoldpursuantto aregistrationstatementandare,therefore,
subjectto theU.S. Trust IndentureAct (the “TIA”), thereis ambiguityas
to whethertheywould haveindependentrequirementsunderSection
314(a)oftheTIA to continueprovidingan AnnualReporton Form 20-F
to theirU.S. debtholders,evenaftertheyhavesuccessfullyderegistered
underthe 1 2h-6 rules. We suggestthatit beclarifiedin thefinal release
that if anissuermeetstherequirementsof Rule 1 2g3-2(b)afterit has
deregistered,it will alsohavemet its informationrequirementsunder
Section3 14(a)of theTIA.
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