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Ladies and Gentlemen:

We are submiting this letter in response to the request of the U.S. Securities and Exchange
Comrission (the "Commission” or "SEC”) for comments in respect of the Commission's proposal (the
“Proposal’) to amend the rules allowing a foreign private issuer to terminate the registration of 4 class
of equity securities under Section 12{(g) of the Securities Exchange Act of 1934 (the "Exchange Act™),
and theraeby 10 no longer file reports required as a result of registration, and o cease its reporting
obligations regarding a class of equity or debt securities under Section 15(d) ol the Exchange Act. We
represent European foreign private issvers that may be eligble to avail thamselves of the final rules
enacted by the Commission {the “Final Rules™), as well as global finanzial institutions that advise a
wide range of foreign private issuers on the structuring of their capital raising trangaciions. Wa
regularty advise these ciients on the application of the U.3. federal securities laws, including with
respect to their assessments regarding the costs and benefits associated with entering. or with
advising their clients to anter, the registration and reperting regime under the Exchange Act.

We strongly support the Commission's efforts to rationalize and liberalize the currant deregistration
regime, without compromising the protection of U.5. investors. The Propoesal is an improvernent
compared to the long-outdated deregistration regime that exists currently, and would correct some of
the most troublesome aspects of the current rules governing deregistration. We have observed in our
business that notwithstanding the signiticant increases in foreign companies with Exchange Act
reporting obligations and Mew York Stock Exchange tistings over the period 1985-2004 outlined in the
Propasal, the current rules governing the “exit” by foreign private issuers from the Exchangs Act
registration and reporting regime. among other things, discourage many non-U.S. companies from
emering such regime and their firancial advisors from advising them to 50 enter,
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VWhiie we believe that the Proposal mproves the existing rules, we also believe that the Proposal, and
any amendment lo the current deregistration and reporting regime reftected in the Final Rules, will
only be successful if it or they allow a reasonable number of foreign private issuers to take advantage
of a revised exit regime. Otherwise the “trap”, whereby foreign private issuers have found it difficult or
nearly impossible to definitively exit the Exchange Act registration and reporting regirmne, will continue
to deter new listings by foreign private issuers in the United Siates, which would disadvantage U.S.
irvestors.

On the basis of the information and experience that we have gained trough our representation of
foreign private issuers and our practice under the Exchange Act, we are concernad that the Proposal,
as currently structured, would not enabie a significant numbar of foreign private issuers 1o exit the
registration and reporting regime and thus woutd not remove a major disincentive to initial registration.
We balieve that it the Commission were to address the following points. its Final Rules would improve
‘he Proposal and significantly further the Commission’s objectves in making the Proposal.

We understand that the European companies associations that have been working with the objective
of liberalizing the deregistration rules have submittad or will shartly submit a comprehensive comment
letter on the Proposal. We are generally familiar with the cantent of this letter and the accompanying
technical analysis and support the positions expressed tharegin.

(A) The Commission should modify the Proposal to reduce the impact of high US.
shareholder concentration when calculating the percentage of a foreign private issuer's
worldwide public float held by U.S. residents.

Sections (a}(4) and {a)(5) of proposed Rule 12h-6 would pemmit a foreign private issuer seeking to
deregister a class of equity securities to meet one of a set of quantiative conditions designed to
measure the relative level of U.S. market interast in that issuer's equity securities, based on the
percentage of the class of eguity securities held by U.S. residents. in datermining whether U.S,
shareholders hold mare than 10% or 5% (depending on which test is used) of a company's worldwide
public foat, all unaffiliated shareholders are counted under the Proposal, including hoth retail and
insttutional shareholders. Many targe U.5, institutional shareholders have significant positions n large
foreign companies, particulary in Europs, typically acquired directly on the home market excharges of
those companies as home courtry securities markets have themselves become more intermationaliz ed
and targe institutional shareholders have increasingly purchased directly on such markats.

Based on our experience and anecdotal information that we have received from several of our clisnts,
we believa that in many cases, @ small number of large V.8, institutional shareholders hold substantial
stakes n foreign private issuers with Exchange Act registration and raporting obligations, while
ownership among remaining U.5. investors s widely dispersed and relatively small. By way of
ilustration, after publication of the Proposal we informally contacted some of our European clients who
are registrants under the Exchange Act 1o assess the level of concantration of shareholding in the
hands of large U.5. institutionai investors and aiso reviewed relevant benslicial ownership reports on
Schedule 13G under the Exchange Act. Although analysis of beneficial ownership for such clients for
the year ended December 31, 2005 is ongoing and owr conclusions are only estimatas anet are
preliminary, a smgle large institutional shareholder of one such ¢lient held as of the last date of
measurament over 10% of such client's cutstanding share capital {without exc uding the shareholdng
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of the company's afiliates {which are not U.S. residents) as would be required under the Proposal}.”
For annther of our clients, of an estimated 13% shareholding by U.S. residents (such percentage
again estimated without excluding affiliaie sharehokders (which also are not U.S. residents)),
ownershp of substantally all of the registrants American Depositary Shares (“ADSs™) were
concentrated in the hands of four large institutional holders, and approximately half of the ordinary
shares held by U.S. residents in the home market (in the form of ordinary shares rather than ADSs}
were held by fow large institutional holders, These examples illustrale that a very small number of
U.5. sharehalders may unduly affect the proporticn of a company's worldwide public float held by U.S.
residents. Qur cross-border fransactional experience, particularty in the context of tender and
axchange offers and rights issues, reinforces our belie! that the U.S. institutional shareholder
concendration phenomenon described above is in fact widespread among European corporates.
Consenuently, the inciusion in the Proposal of U.S. institutional shareholders in the worldwide public
float calcidation is likely to significantly compromise the objectives of the Proposal

ir further pursuit of the objectives of the Propasal, we therefore recommend excluding U.5. "quaiitied
institutional buyers” (“QIBs") as defined in Rule 144A urder the Securities Act of 1833 (the "Securities
Act” in the United States from the calculation of a foreign private issuer's U.S. sharsholder base
under the benchmarks to be contained in the Final Rules. We belisve that such an exclusion would be
consistent with the lang history under the Securiies Act of Weating investors “able to fend for
themselves” differentty from other members of the investing public.?  Similarly, large Institutional
investors are sometimas accoreed different treatment from retail investors under the Exchange Act, for
example, under sach of Regulation M and Rule 15a-6 under the Exchange Act,

In tha altarnative, if an exclusion of QiBs in the United States from the calculation is unaccepiable to
the Commission. wa recomrend that the Commission adopt any one of a number of altematives that
would permit a reasonable number of foreign private issuers to axit the Exchange Act registration and
rgporiing regime. Thesa might include:

» exclusion of a class of “major” institutional investors or “super” QIBs;”
« allowing foreign private issuers to eliminate from the calkculation of the benchmarks
a cerain number (g.g., the top ten) of their largest U.S. shareholders, or

- any U S shareholder holding cver a cermin amount (2.g.. $10 miilion) of its
equity securities; or

« raising the 5% and 10% V.S residency tests (depending on which of the public Boat
benchmarks are used) to 15% and 25%.

Jus! over hall of the shareholding is idertifiedt as being held by an affiliMe of the shareholger with 3 regstored addioss
putside the United S'ates.

See BEC v. Ralston Purina Ca., 346 U3 119 (1553), where the Supreme Coun clantled the scope of the private olfering
exgmphon under the Securilies Acl by holding thal 'TTlhe applicability of [the {rivate placorhent examnploa) should Wm on
whether the particular ctass of persons allected needs the protecton of the [Securities| Act. An offering 1o thase who ara
shown to be able [0 f2nd [ ihemseves 1§ a lransaction 'nat involving any public offering.™ 'n Rakien Punna the Supreme
Court aiso notgd at, 'The locus of inguiry should be on the reed of the offeraes for the protechans aflorded oy registrabion.”
These could ba defined to Incude, for example, major fund managemenl groups in the United States and magor U.S. penson
fund nveslors, by re'erence to thresholds that are b gher than thase used in the definiton of QIB3 under the Sequntes Act.
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While a 25% threshold would, in our estimation, permit a reasonable number of foreign private issuers
to deregister, we note thata 20% threshold would be consigtent with the definition of “substantial U.S.
market interest” ("SUSMI") in Regulation S under the Securities Act. Under that definition, there cannot
be SUSMI for equity securities if U.S. markets do not constitute the largest markst for the issuer's
equity securities and less than 20% of trading in the issuer's equily securities takes place on U.S.
markets.

While we believe that any of these revisions would assist the Proposal in achieving the Commission’s
objectives, we encourage the Commission to adopt a revision that has the virtue of simplicity for
foreign privata issuers applying the test. i has been owr experience in our cross-border practice that
many foreign private issuers have found the calculation ot U.S. ownership uncer Rule BOO{h} under
the Securities Act and Rules 14d-1(c) and {d) under the Exchange Act 1o be too comblicated and not
commercially practicable in a transactional setting. The counting mathod thersunder bas had the effect
of dissuading foreign private issuers from using the relief afforded by the Commission’s ruies on
Cross-Border Tender and Exchange Offers, Business Combinations and Rights Offerings, and
conseguently excluding U.S. shareholders from transactions covered by such rules ?

{B} The threshold of 300 persons on a workiwide basts or 300 U.S. residents contained in the
Alternative Threshotd Record Condition should also be revised to permit a reascnable
number of foreign private issuers to deregister.

We support the Commission's statements in the Proposal that the new axit rules for foreign private
issuers should be no more rigarous than the current rules and therefore support the inclusion of the
altarnative thraeshold record condition of proposed Rule 12h-6(a)(6). However, we do not agree that
the number of holders should remain at 300, a hreshold that was established over 40 years age ang
which the Commission has acknowledged is too easily exceeded. Therefore, the altarnalive threshold
record condition snould also be established at & level that would permit a reasonable number of
foreign private issuers 1o deregister, for example, at 3,000.

(C) The Commission should clarify whose shares need to be counted for purposes of
determining the public float benchmark.

For purposes of assessing compliance with sections {a}{4) and (a)5) of proposed Rule 12h-6 and
determining the percentage of a foragign private issuer's worldwide publie float hald by U.S. residents,
the issuer must count all equity securiies held by its "non-affiliates” on a woddwide basis, This
nualtative standard regarding which shareholders shall be included in such determination (ie., any
person that directy, or indirectly through one or more intermeadiaries, contrels or is controlled by, or is
under common control with, the issuer) adds unnecessary uncerlainty to the applicaton of the
detarmination of worldwide public float, and risks adversely affecting the use of the Final Rules. in
order to avoid the uncertainty and ambiguity inherent in this standard (which must be mads based on
all the facts and circumstances), we propose that the Commssion establish a non-exciusive safe
harbor that cleary articulates those shareholders who shall not be deemed “affiliates”. and
consequerdly whese sharenholding need not be counted in the detemination of pubic float under Rule
12h-6. Specifically, we suggest astablishing that any shareholder that is not an officer or directer and

* See "Cross-Border Tender and Exchange Ofters, Business Combinatons and Righis Offenngs”, SEC Felease No 337758
{the "Cross-Border Aules’) We would also urge the Commisaion o eview the methodology lor zalculating ULS. ownership
andar the Cross Border Sules more genaally at i future dile
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that does not beneficially own more than 20% of a foreign priva‘e issuer's shares, as well as any
institutional investor whose beneficial ownership report does not indicate thai it intends to infiuence the
management of the company, shoutd not bs deemed “affiliates” for purposes of sections (a){4) and
{a}5) of proposed Rule 12h-6.

{D) The one-year dormancy condition should apply oniy to registered U.S. public offerings.

With some exceptions, Section {a){2) of proposed Rule 12h-6 would require a foreign private issuer
seeking to deregister 2 class of equity securiies nct 10 have sold any securities in an offering
registered or unregistered under the Securiies Act in the United States during the preceding 12
months, before it can terminate its Exchange Act reperting obligations regarding such class of equity
sac.Jrities. While the prohibition of this “one year dommancy condition” would not extend to offerings
under Aegulations 5 under the Securities Act, a foreign private issuer seeking to avail itself of the
tiberalized regime proposec by the Proposal could not access the U.S. capital markets during the ong
year dormancy perioc by means of a Section 4{2), Rule 144A, Rule 801 or Rule 802 placement. We
betieve that the conssquences of inciuding such unregistered offerings within the prohibition witl harm
U.S. investors by causing them to be excluded in their entirety from these types of offerings, such as,
for example, in a typical European rights oFering where companies are obligated to extend
subscription rights to their shareholders and do so frequently in the United States by means of a
Section 4(2) private placement {including in circumstances where Rule 801 cannat be determined
be available)> This outcome is not consistent with the Commission's previously stated goals of
encouraging foreign private issuars to include U.S. holders on an egual basis with foreign security
holders.®

Moreover, the Commission should recognize that one of the consequences of the internatioralization
of the global securities markets is that QIBs eligible 10 purchase in U.S. private placements or Rule
144 A offerings often have offshore affiliates that can easily purchase and hold their securitics offshore-
the-United-States in offerings conducted in accordance with Regulation 5 under the Securities Act. it
seems |ikely to us that one of the consequences of the Proposal would be that foreign private issuers
wishing to preserve their ability to avail themselves of the new deregistration regime would structurs
their offerings to sell to instivtional investors holding their investments offshore. We raspectiully
suggest that causing large institutiona’ investars t0 hold their investments in London, for exampls,
rather than in the United States serves no regulatory purpose of the Cemmission. Moreaver, as noted
abova, many QIBs often have offshore afiiliates that can purchase and hold ther invastments with
equal facility in Regutation 8§ compliant offerings wholly outside the United States and Regulation S
compliant offerings are proposed to be excluded from the prohibition of the one year dormancy
condition. This being the case. we believe that if excliuding U.E. private placements and Rule 144A
olferngs from the prohibition of the one year dormancy pericd of Section (a}(2) of Rule 12h-6 would
act as a disincentive for foreign private issuers to conduct U.S. registered public offerirgs it would do
so only marginally Finally, it should alse be noted that the simplification of the Securities Act
registration process recently enacted by the Commission as part of its securities offering reform has

Ir fact, Rule 80+ is aften not available because, as deseribed in camment (A above, there is often a concentration of U S
shareholders that gwn low or high single digit percentages of shares which, when aggregated, exceed the 10% threshold of
Fule 804,

See, for ewample, the Cross-Bordar Rules and "Amendmanis 1o the Tender Offer Best-Price Rule', SEC Aelease No. 34-
52968
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sliminated many of the disincentives 1o registered public offerings, and that if the Commission were 1
reform the requirements arising out of Section 404 if the Sarbanes-Oxley Act of 2002, and particularly
Auditing Standard No. 2 as promulgated by the Public Company Accounting Qversight Board, we
believe this would have a far mare significant impact on encouraging foreign private issuers to return
oy {and remain in) the U.5. public markets.

{E} The proposed modification to Rule $2g3-2(b) should be extended to companies with
reporting obligations that arise from business combinations with other companies that
are themselves registered with the Commission.

Under current Rule 12g3-2(b}, a foraign private issuer that has never incurred a registration obligation
under the Exchange Act may aveid Section 12{g) registration f it establishes and maintains the
exemnpfion by submitting 1o the Commission various materials {or Engtish version thereof} that are
made public in its home markel. The exemption is currently not available to foreign private issuers who
have issued securifies 10 acquire by merger or similar transaction an issuer that had securities
registared under Section 12 of the Exchange Act or a reporting obligation, suspended or active, under
Section 15(d} of the Exchange Act {other than certain transactions registered by Canadian issuers).

White proposed Rule 12g3-2(e){1) medifies Rule 12g3-2(d){(i} to effectivaly make deregistraton
permanent for companies with reporting obligations that arise only from U.S. public offerings or listings
once the conditions for deregistration are met, the same s not true for companizs with reporting
obligations that arise from business combinations with other companies that are themseives registered
with the Commission, We do not believe that any regulatory interest i3 served by distinguishing in
terms of eligibility to permanently deregister among foreign private issuers based on the type of
transaction that caused them to bscome subject to the Exchange Act's registration and reporting
regime. Accordingly, we believe that the Commission should make the same modification 1o Rule
12g3-2(d)(iiy as it has made for Rule 12g3-2(d)(i). Mareover, any concern that the Gommission may
have that the ransaction pursuant 1o which a foraign private issuer seeking to deregister becomes a
regisirant was not subject to the proxy rules of Reguiation 14A and 14C of the Exchange Act should be
mitigated by the same "balance of prudence” that the Commission articulated in the Proposal to justify
the wo year reportirg conditon of proposed Rule 12h-6(a){1). When a company is obligated to
maintzin its Exchange Act registration for two years after it registers its securities under the Exchange
Act, it should not matter that such a company became an Exchange Act registrant and reporting
company through a business combination.

Morgover, the Commission should clarify, in Rule 1203-2 or in the “successor registrant” Fule 12g-3
under the Exchange Act, that when securities that are not already registered under Section 12 of tha
Exchange Act are issued to holdars of securities that are registered under Section 12 of the Exchange
Act in & business combination, the class of securities so issued shall only nead to be registared if the
company issuing the securities would, upon completion of the business combination. fail all of the
public loat and frading volurne benchmarks and the alternative threshold record condition of proposed
Rule 12h-6. This would address the situation where such a company would issue securities in a
busingss combination that is exempt from the registration requirement of the Securities Act, and would
navertheless oe obligated to register for two years under the Exchange Act aven if it met the
dareqgistration criteria upon completion of the businass combination.
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(F) The term “well-known seasoned issver” should be replaced by the term “equity WKSI” or
“equity well-known seasoned issuver” to designate well-known seasoned issuers that
mest the equity prong of the definition of well known seasoned issuer,

Froposed Rule 12h-6{d)(8) would define a well-known seasoned issuer for purposes of Rule 12h-6 as
a well-known seasoned issuer who meets the requirements of paragraph 1(){A) of the definition of that
tern in Rule 405 under the Securities Act. To avoid confusion, we recommend that the Commission
use a term such as “equity weli-known seasoned issuar” or “equity WKSI” to designate the narrower
concept.

{G) Proposed Rule 12g3-2(e) should be revised to set a reasonable time limit on the
obligation to publish home country documents in English on a company’s website,

While we agree that it is appropriate for a foreign private issuer who has deregisterad 1o provide U.S.
investors acceass to home country materials in English after termination of its reporting under proposed
Rule 12h-8, and that in practice most such issuers afready do 50 or would do so rrespective of Rule
12g3-2{e), we believe that an obligation o do sc indefinitely is inconsistent with the ability to
permanently exit the Exchange Act registration and reporting regime. Accordingly, we recommend the
Commission set a reasonable time limit on such an obligation,

» w *

We would like 1o reiterate and emphasize aur support for the objectives the Commssion is seeking to
achieve through the Proposal. We hope that the Commission will regard awr comments as
constructive, and we look forward 10 the rapid adoption of the Final Rules.

- w »

We would ba pleased to respond 10 any enquiries regarding s fetter or owr views on the Proposa)
generally. Please cortact Edward H. Fleischman (212-903-9011) or Jeffrey C. Cohen (212-903-9014)
in our New York office, Thomas N. O'Neill, Ill {+33 1 56 43 58 82) in our Paris office or Lawrence
Vranka, Jr. {+44 207 456 3481) in our Londan office.

Very truly yours
- i - ‘5\
A .f‘“ Fan
S e B K
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