
U.S. Securities and Exchange Commission 
1M) F Street, NE 
Washington, DC 20549-9303 
E-mail address: rule-comments@sec.gov 
Attention: Nancy Morris, Secretary 

File No. S7-12-05 -Termination of a Foreign Private Issuer's Registration of a 

Class of Securities under Section 12(g) snd Duty to File Reports under Section 
15(d) of the Securities Exchange Act of 1934, Release No. 34-53020; International 
Series Release No. 1295 

Lad& and Gennemen: 

We are submitting this letter in response to the request of the U.S. Securities and Exchanye 
Commission (the "Commission" or 'SEC")for comments in respect of the Commission's proposal (the 
''Proposav) to amend the rules allowing a foreign private issuer to terminate the regisnation of a class 
of equity securities under Section 12(g) of the Securities Exchange Act of 1934 (the "Exchange Act"), 
and thereby to no longer file reports required as a result of registration, and to cease in reporting 
obligations regarding a class of equity or debt securii~es under Section 15(d) ui the Exchange Act. We 
represent European foreign priiate issuers that may be eligble to avail themselves of the final rules 
enacted by the Commission (Ihe "Final Rule#), as well as global finarmla1 inStiMions that adv~se a 
wde range of foreign private bsuers on the structuring of their capital raising transactions. We 
regularty advise these clients on the applkation of the U S. federal swurihies laws, including wlth 
respect to their assessments regarding the costs and benefits associated with entering. or with 
advising their clients to enter, the registration and reporting regime under the Exchange Act. 

We strongly support the Commission's efforts to ratbnalize and liberalize the current deregistration 
reyime. wittiout comprornisirlg the protwtion of U.S. investors. The Proposal is an improvement 
compared to the long-outdated deregistratin reglme that exists currently, and would correct some of 
the most troublesome aspects of the current rules governing der~istratlon. We have obsewed 111our 
business that noWithstanding the signilkant increases in foreign companies with Excliange Act 
reporting obligations and New York Stock Exchange listings over the per& 1985-2004outlined in the 
Proposal, the current rules governing the "exv by foreign p r i i t e  issuers from the Exchange Act 
registration and reporhng regime. among other th~ngs discourage many lion-U.S. companies from 
entering such regime and their financial advisors from advising them to so enter. 

Llnklatnrsis 3 rnultinati~naipaitntrshipincluding sdicitorsO't l e  Supreme Cour of England 3nd WaIcs, rnonbcrs of fnc Ncw York Bar 
and foreign lagal cmsuitants in Now Ym!. 
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While we believe that the Proposal inproves the existing rules, we also believe that the Proposal, and 
any amendment lo the current deregistration and reporting regime reflected in !he F.nal Rules, will 
only be successful if it or they allow a reasonable number of foreign private issuers to take advantage 
of a revised exit regime. Othewise the "trap", whereby foreign private issuers have found it dtfficult or 
nearly impossible to definitively exit the Exchange Act registration and reporting regime, will continue 
to deter new listings by foreign private issuers in the United States, which would disadvantage U.S. 
investors. 

On the basis of the information and experience that we have gained torough our representaton of 
foreign private issuers and our practice under the Exchange k t ,  we are concerned mat h e  Proposal, 
as currenily structured, would not enable a significant number of foreign private issuers to exit the 
registration and reponing regime and thus would not remove a major disincentive to initial registration. 
We believe that if the Commssion were to address the followrng pain@. its Final Rules wol~ld improve 
:he Proposal and significantly further the Commission's obie-tkes in making the Proposal. 

We understand that the European companies associations that have been working with the objective 
of liberalizing t7e deregstratlon rules have subm~ned or will sbxtfy submit a comprehensive comment 
letter on the Proposal. We are generally familiar with the content of this letter and the accompanying 
technical analysis and support tne posltiins expressed therein. 

(A)  	 The Commission should modify the Proposal to reduce the impact of high U.S. 
shareholder concentration when calculating the percentage of a foreign private issuer's 
worldwide public float held by U.S. residents. 

Sections (a)(4) and (a)(5) of proposed Rule 12h-6 would permit a foreign private issuer seeking to 
deregister a class of equity securities to meet one of a set of quantitat~e conditions designed to 
rneasitre the relat~ve level of U.S. market interest in that issuer's equity securities, based on the 
percentage of ihe class of equity securities held by U S. residenb. In determining whether U.S, 
shareholders hold more than 10%or 5% (depending on which test is used) of a company's worldwide 
public Roat, all unaffiliated shareholders are counted under the Proposal. including both retail and 
institianal shareholders. Many large U.5, instriutional shareholders have significant posinons tn large 
foretgrr companres, particularly in Europs, typically acquired directly on the home market exchalges of 
those cornparites as home country securities markets have themselves become more internationalized 
and large instimional shareholders have twreasingly purchased dirscny on such markets. 

Based on our emerenee and anecdotal information that we have received from several of our clients, 
we believe that in many cases, a small number of large U.S. iristitutional shareholders hold substantial 
stakes in foreign private issuers w~th Exchange Act registration and reporting obligations, while 
ownership amony rematning U S  investors is wklely dispersed and relatively smail. By way of 
illustration, after publication of the Proposal we informally contacted some of our European clients who 
are registrants under the Exchange Act to assess me level of concnntratiori of shareholding t r ~the 
hands of large US. institutional investors and also reviewed relevant beneficial ownership repom on 
Schedule 13G under the Exchange Act. Although analysis of beneficial ownership for sucn clients for 
the year ended December 31. 2005 1s ongoing and otrr conclusions are oni) estimates and are 
prelimillary, a sogle large institutional sharehokier of orie such client hdcl as of the last date of 
measurement over 1UY6 ot such cltent's outstdnding share capitai (without exc udinqthe sharehold.ng 
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of the company's aYilLates (which are not U.S. residents) as would be required under the Proposal).' 
For another of our clients. of an estimated 1356 shareholding by US, residents (such percemge 
again estimated without excluding affilii:e sharehoklers (which also are not U.S. residents)), 
ownershp of si~bsbntially all of the registranls American Depositary Shares ("ADSs") were 
concentrated in the hands of four large irlstitutbnal holders, and approximately half of the ordinary 
shares held by U.S. residents in the home market (in the form of ord~nary shares rather than ADSs) 
were held by four large institutional holders. These examples illustrate that a very small number of 
U.S. shareholders may unduly affect the proporticn of a comyan)is worldwide public float hekl by U.S. 
residents. Our cross-border transactional experience, particularly in the context of tender and 
exchange offers and rights issues, reinforces our belief that the US. institutonal shareholder 
concentration phenomenon described above is in fact widespread among European corporates. 
Consequently, the inclusion in the Proposal ot U.S. ~nstitutional shareholders in the worldwide public 
float catculation is likely to signilicantly Compromise the objectives of the Proposal 

1r1 further pursuit of the o b j e c t ~ e ~  of the Proposal, we therefore recomtnend excluding U.S. "qualified 
institutional buyers" ("QIBs') asdefined in Rule 144Allnder the Securit~es Act of 1833 (the "Securities 
Ac i )  in the United Sates from the ca lcu la~n  of a foreign private issuer's U.S, shareholder base 
under the benchmarks to be conained in the Final Rules. We believe that sl~chan exclusion would be 
consistent with the long history under the S~ur lhes Act of treating investors "able to fend for 
themselves" ditferel* from other members of the investing public.' Similarly, large instmtional 
investors are sometimes accorued different treatment from reail investors under the Exchange Act, for 
example, under each of Regulahn M and Rule 15a-6 under the Exchange Act. 

In the alternative, if an exclusion of QlBs in the Untted States from the calculalion is unaccepable tc 
the Commission. we recommend that the Comm~ss~on adopt any one of a number of alternatives that 
would permit a reasonable number of foreign private issuers to exit the Exchange Act registration and 
reporting regime. These might include. . exclusion of a class of "majoP institutlonat investors or "super" QIBS;' . allowing foreign private issuers to eliminate from the calculation of the benchmarks 

a certain number (e.g., the top ten) of their largest U.S. shareholders, 01 

-	 any U S shareholder holdrng over a cemm amount (e 3. $10 m~llon) of if; 

equity securities. or . ralslng the 5% and 10% U.S residency tests (depend~ngor  whtch of the publc float 
benchmarks are used) to 155, and 25O6 

.. ... 

Just over half d l i e  sharehoiding iS idertif& as bang held by an alfiiale d the shareholder with a rcgsteicd iiddieSS 
outside the UniledS!atcs 

' 
See SEC v .  Ralsmn Pilmma Co,346 U.5 119 (1953), wirere the Supreme Coun clnr~liedthe scope of the prtvate olferong 
exemphon urtdar h e  SeCunltes Act by holding that [r]happlrcatxl~Iyof  [the private pldccrnrnt eremplron] Snaild turn m 
wheher Vie psrticular d%s ol persms alfeclaJ ncnns the protoctim of thc [Sacuntiesj Acl. An oilering m ihosc who arc 
~ h w nto ba ailla lo fend lor ihenseves rs a trmsacban 'no1 lnvdving any publlc offering " n R8islon P u r m  the Supreme 
Coun atso noted Va:. 'The locus of inqulry shwld be on the need oi tlle ofierees fo. the proleclmons affwdedby reg~sliabai." 

T h c ~  	 Slates Hnd millor U S pensancould be d e ' n d  to incude, lo, earnple,mafarfund manngernenl giwps >nlhc Unit~d 

!und investors, by ra'crance to mresholds lhat are hgher than ihose used in the deflnltion 01 0103 uldor the Sscunbes Act 
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While a 25% threshold would, in our estimation, permit a reasonable number of foreign private issuers 
to deregister. we note that a 2046 threshold would be consistent with the definition of "suhstanml U.S. 
market interest' ("SUSMI") in Regulatbn S under the Securities Act Under that definition, there cannot 
be SUSMl for equity securities if U.S. marliets do not constitute the largest market for the issuer's 
equity securities and less man 20% of trading in the issuer's equity securities takes place on US. 
markets. 

While we believe that any of these revis~ons would assist the Proposal in achieving the Commission's 
objectives, we encourage the Commission to adopt a revision that has the virtue of simplicity for 
foreign p r ~ a t e  issuers applying the test. It has been our experience in our cross-border pmchce that 
many foreign private issuers have found the calculation of U.S. ownership uncer Role 800(h) under 
the Securities Act and Rules 14d-l(c) and (d) unde: the Exchange Act m be tw com3licated and not 
commercially practicabie in a transactional setting. The counting mettud thereunder has had the effect 
of dissuading foreign private issuers from using the relief afforded by the Comm~ss~on's rules on 
Cross-Border Tender and Exchange Offers, Business Combinations and Rights Offer~ngs, and 
consequently excluding U.S. shareholders from transactions covered by such rules 

(8) 	 The threshold of 300 persons on  a worldwide basts or 300 U.S. residents cotmined in the 
Alternative Threshold Record Condition should also be revised to perrn~t a reasonable 
number of foreign private issuers to deregister. 

We support the Commission's statements in the Proposal that the ncw exit rules for foreign private 
issuers should be no more rigorous than the current rules and therefore support the ~nclusion of the 
alternative threshold record condition of proposed Rule 12h76(a)(6). However, we do not agree that 
the number of holders should remain at 300, a direshold that was esiablished over 40 years ago anc 
which the Commission has acknowledged is too easily exceeded. Therefore, the alternative threshold 
record condition slould also be estat:lBhed at a level that would permit a reasonable number of 
foreign private issuers io deregister. for example, at 3,000. 

(C) 	 The Commission should clarify whose shares need to be counted for purposes of 
determining the public float benchmark. 

For puposes of assessing compliance with sections (3)(4) and (a)(5) of proposed Rule 12h-6 awl 
determining the percentage of a foreign private issuer's worldwbde publiz float held by U.S residents, 
the issuer must count all equrty securities held hy its "r~on-affiliates" on a woMwide bask. Th~s 
qualitative sfandard regarding which sharetlolders shall be Included in such determiiwfron ( i e ,  any 
permn that directly, or indirecny through one or more intermediaries, contrcls or is coritmlled by, or is 
under common contml with, the issuer) adds unnecessary uncertainty to the appl~catbn of the 
determination of worldwide public float, and risks adversely affa'iing the use of the Final Rules. in 
order to avod the unceminty and ambiguity inherent i~this standard (which must be made based on 
ali the tacts and circumstances). we propose that the Conimssi3n establish a non-exclusive safe 
harbor that clearly articulates those shareholders who shail not be deemed "affiliates" and 
consequently whose sharehodlng need not be counted in the deteminatiori of pubilc float under Rule 
12h-6. Spectfkally, we suggest establishing lrat any sharehoider that is not an offlcer or director and 

' S e e  "Cross-BwderTwlder and Exchange Oflers, Business Cmbtnatms and Righk Ollenngs'' SEC Re4ease No 33.7759 
ithe 'CrosPEmrder Rules''! W e  wwld also ur$e the Cmmlsilon lo .eulew ihe methcduiiyy Icr : ~ I c~~ la l~ngUS.  wme.ship 
andsf mecross Border 3i~lesmore gnlorallfal a rulured&le 
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that does not beneficially own more than 20% of a forelgn priva:e issuer's shares, as well as any 
institutional investor whose beneficial ownershp report does not indicate that it intends to infltrence the 
management of the company, should not be deemed "affiliates" for purposes of sections iaj(4) and 
(a)(5) of proposed Rule 12h-6. 

(D) The one-year dormancy condition should apply only to registered U.S. public offerings. 

With some exceptions, Section (a)(2) of proposed Rule 12h-6 would requlre a fore~gn private issuer 
seeking to deregister 2 class of equity securities nct to have sold any securities in an offering 
registered or unregistered under the Securities Act in the United Shtes during the preceding 12 
months, before it can terminate its Exchange Act reporting oblgations regarding such class of equity 
sec.~rities. While the prohbibrt of this "one ycdr dorniancy condition" would not extend to offeritlgs 
under Regulations CJ under the Securfiies Act a foreign prNate Issuer seeking to avail ~ W l f  of the 
liberalized regime propose0 by the Proposal could not access the U S  capital rnarkeis during the one 
year dormancy period by means of a Section 4j2). Rule 144A, Rule 801 or Rule 802 placement. We 
bdieve that the consequences of includ~ng such unreglstered offerings within me prohibrt~on will harm 
U.S. investors by causing them to be excluded in their entirety from these types of offerings, such as. 
for example, in a tqpkal European rights offering where compnies are obliyated to extend 
sub.%ription rghts to their shareholders and do so frequently in ttie Untted Shtes by means of a 
Section 4(2) private placement (including in circumstances where Rule 801 cannot be determined to 
be a~ailable).~ This outcome is not consistent with the Commission's previously stated goals of 
encouraging toreign private issuers to include US.  holders on an equal bas& w~th foreign secunty 
holders." 

Moreover. the Comnlissian should recognize that one of the consequences of the internationalization 
of the global securities markets is that 010s eligible to purchase in U.S. private la cements or Rule 
144A offerings often have offshore affiliates that can easily purchase and hold their securiiies offshore- 
th6-United-States in offerings conducted in accordance with Regulatior S under the Securities Act It 
seems likely to us that one of the Consequms ol the Proposal would be that foreign private issuers 
wishing to preserve their abil~ty to avail themselves of the new dersgistratbn reglme would structure 
their offerings to sell to institutional investors holding their Investments offshore. We respectfully 
suggest that causing large institutmna, irlvestors to hold their investments in London, for example. 
rather ifan in the United Shtes serves no rsgulatory purpose of lfie Cornmission Moreover. as noted 
above. many CllBs often have offshore affiliates that can ptlrchase and liuld thetr investments with 
equal facility in Regulatbn S compliant offerings wholly oubde the United States and Regulation S 
co~np!iint offerings are proposed to be excluded from the prohibition of the one year dormancy 
conditiop. This being the case, we believe that if excluding U.S. prlvate placements and Rule 144A 
olferlngs from the prohibitan of the one year dormancy period of Section (aj(2j of Rule 12h-6 would 
act as a disincentive for foreign private issuers to conduct U.S. registered public offerirgs it would do 
so only marginally Ftnally, it sbuld also be iioted that the simplificaton of the? Swurities Act 
registration process recenuy enactetl by the Cornmissiorl as part 01 its securities offering reform has 

lr tact, Rule 80: is ollen n31 avalnble bmauw, as d ~ c n b X lin tulnnlenl ( A )  above, lhcre is often a concentratton 01 U S  
threshold d 10:; theexceedaggrqlated,whenwhich.sharesdpercentapesdigitsinglehighwlowownthatsharehdders 

Rule 801 
" See, for example, the C<oss.BordorRulm and "Amondmrm;s to h e  Tender Oner BescPr,, Hble",SEC Release No. 34-

52968 
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eliminated many of the disincentives to registered public offerings, and that ifthe Commission were to 
reform the requirements arising out of Section 404 if the Sarbanes-Oxley Act of ?OU2, and particularly 
Auditing Slandard No, 2 as promulgated by the Public Company Accounting Oversighr b a r d ,  we 
believe this would have a far more signltlcant impact on encoumginy forelyn private issuers to return 
to (and remain in) the U.S. public markets. 

(E) 	 The proposed modification to Rule 1293-2(b) should be extended to companies with 
reporting obligations that arise from business combinations with other companies that 
are themselves registered with the Commission. 

Under current Rule 1293-2(b), a foreign private issuer that has never incurred a registration obligation 
under the Exchange Act may avoid Section 12(y) registration IF lt establishes and mainlains the 
exemption by submitting to the Commission various materids (or English version thereof) t"lt are 
made public in its home market. The exemption is currently not available to foreign private issuers who 
have issued securities to acquire by merger or similar transaction an Issuer that had securities 
registered under Section 12 of the Exchange Act or a reporting obligation, suspendad or active. under 
Seciion 15(d) of the Exchange Act (oaer than cemin transactions registeted by Canadian issuers). 

While proposed Rule 1293P(e)(l) modifies Rule 12g3-2(d)(i) to effectively make deregistraton 
permanent for companies with reporting obligatlons that arse only from U.S. p~iblkoffeririW cr listings 
once the conditions for deregistration are met, the same is not true for companies with reporting 
obligatlons that arise from business combinatims with other companies that are themselves registered 
with the Commissioln. We do not believe that any regulatory interest is served by distinyuistling in 
terms of eligibility to permanently deregister among foreign priwate issuers based on the type of 
transaction that caused them to become subject to the Exchange Act's registration and reporting 
regime. Accordingly, we believe that the Commission should make the same modii~ation to Rule 
1293-2(d)(ii) as it has made for Rule 12g3-2(d)(i). Moreover, any concern that the Coinmission may 
have that the transaction pursuant to which a foraign private issuer seeking to deregbter becomes a 
reghbant was not subject to the proxy rules 01 Regulabon l4Aand 14C of the Exchange Act should be 
mitigated by the same "balance of prudence" that the Commiss,on articulated in the Proposal to justify 
the hvo year repo8tir.g condition of proposed Rule 12h-6(a)(l). When a company is obligated to 
mainbin its Exchange Act rsgistrdtion for two years after it registers its securities under the Exc!iange 
Act, it should not matter that such a company became an Exchange Act registrant and reporting 
company through a business comblnation. 

Moreover, the Commission should clarify, in Rule 1293-2 or in the "successor registranl' Rule 12g-3 
under the Exchange Act, that when securil'es that are not already registered under Sectlon 1%ol the 
Exchange k t  are issued to holders of seclrrities that are registered under Secfiori 12 of the Exchange 
Act in a business combinalion, the class of securities so issued snall only need to be registered II the 
company issuing the secbriiies worrld, upon completion of the business comblnation. fail all of the 
public float and trading voltlme benchmarks and the alter.latwe lhreshold record condition of proposed 
Rule 12h-6 This would address the situation where such a company would issue securities in a 
bi~s~ness of the Securities Act. and v~ould combination that is exempt from the registration requirm~ent 
nevertheless 3e obligated lo register for two years under the Exchange Act even if it met the 
deregistration criteria upon completion of the business combination. 

~05816344 	 Page 6 of 7 



- -- 

Linklaters 

(F) 	 The term "well-known seasoned issuer" shoukl be replaced by the term "equity WKSI" or 
"equity w e l l - k m n  seasoned issuer" to designate well-known seasoned issuers that 
meet the equity prong of the definition of well known seasoned issuer. 

Proposed Rule 12h-@:d)(8) would define a well-known seasoned issuer for purposes of Rule 12h-6 as 
a well-known seasoned issuer who meets the requirements of paragraph ~(I)(A) o l  the definition of that 
term in Rule 405 under the Securities Act. To avod confusion, we recommend that the Commission 
use a term such as "equity well-known seasoned issuer" or "equity WKSI" to designate the narrower 
concept. 

(G) 	 Proposed Rule 1293-2(e) should be revised to set a reasonable time limit on the 
obligation to publish home country documents in English on a company's website. 

While we agree that b is appropriate for a foreign prvate issuer who has deregistered to provicle U.S. 
investors access to home country rnaterials in English after terminahn of its reporhng under proposed 
Rule 12h-6,and that in practice most such issuers already do so or would do so rrespective of Rule 
12M-2(e). we believe that an obligation to do so indefinitely is inccrnsistent with the ability to 
permanently exit the Exchange Act registration and reporting regime. Accordingly, we recommend the 
Commission set a reasonable time limrt on such an obligation, 

We would like to reiterate and emphasize our support for tha object~ves the Commss~on is seeking to 
achieve throogh the Proposal. We hope that the Commission will regard our comme~~tsas 
constructive, and we look forward to the rapid adoption of the Final Rules. 

We woukl be pleased to respond to any enquiries regarding %is letter or our views on the Proposal 
generally Please contact Edward H. Fleischman (212-903-9011)or Jeffrey C. Cohen (212-W3-9014) 
in our New York office, Thomas N. O'Nell. 111 (+33 1 56 43 58 82) in our Paris office or Lawrence 
Vranka. Jr (+44 207 456 3481) in our London office. 

Very truly yours 
.* 
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