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Educational Noncommercial Broadcast Semce
Public Broadcasting B
Rules;- Amendment of

Fundralsmg pohmes modified (Sectlons 73.503(d) and 73. 621(e)) to
match them more closely to the purpose, potential and appropriate
limits of noncommercial broadcastmg BC Docket No. 21136

FCC 81u204
BEFORE THE

F EDERAL COMMUN ICATIONS COMMISSION
WASH]NGTON, D C. 20554

In the Matter -of

Commission Pohcy Concernmg the Noncom- | BC Docket No
mercial Nature of Educational Broadcast Sta- 21186
tlons '

_SEcoND RePORT AND. ORDER (PROCEEDING TERl.\leAfE]?:l)-
(Adopted Aprll 23, '1981; Released: May 19 1981)

By THE COWISSION COMIMISSIONER QUELLO ISSUING A STATEMENT ™
WHICH COMI\IISSION'ER FOGARTY JOINS; COMMISSIONER WASHBURN
. ISSUING A SEPARATE STATEMENI‘

‘In the First Report and Notice of Proposed Rule Makmg in tlns
proceedmg (hereinafter “Wirst Report,” 69 FCC 2d 200 (1978)), we
sought comment, through rule making, on 22 specific questions
regarding ‘the noricommercial mature of pubhc broadeasting.* These
questions had been distilled from the ‘inquiry stage of the same
proceed1ng,2 and related to- a- single themés: We stated that our
proposed answers were intended-to place limits upon some types of
fundraising activities, ‘with an eye toward striking a reasonable
balance - between the financial ‘needs of such- stations and their
obligation to provide an ¢ssentially nonecomniercial broadeast ‘service.
These proposals received extensive ‘comments from a wide range of
individuals, assoclations, and licensees, see Appendix A." We now
believe, based upon the record in this. proceedmg, that the overall
approach émbodied in the 22 specific questions warrants re-examina-
tion, and that the record does not support many of the Spe(ﬂflc rules

that were proposed: ~
* 1 The term “pubhcbroadcastmg is used here to refer to all stations llcemed by the
‘Commission as noneommereial educational broadeast stations.
2 Noticé of Inqmw (Inqiiry), FCC 77-162 March 15 1977, 42 Fed. Reg. 15927 (March
24, 19’77) :
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2. The First Report: alluded {o- a-pattern of complaints from. the
public and from commercial broadcasters regarding the practices of
public broadeasting stations (para. 2). However, the recird now
available to.us provides scant support for the contention that there has
been a pattern of significant abuse. We agree with several comment-
ing parties who urged that a few isolated coniplaints should not form
the basis for general proscriptive rules that affect all public broadcast-
ing stations. The basic thrust of both the Inquiry and the First Report
was highly. proscriptive. The proposals would have created a highly
specific set of rules codifying a hdst of major commercial announce-
ment and fundraising questions raised by public. broadeasters. Many
comments urged us to adopt less restrictive rules which would be
consistent with our present purposes and Would be consistent with
other recent policy decisions.

3. The Commission’s interest in creatmg a “noncommercial’
service has been to remove the programming decisions of pubhc
broadeasters from the normal kinds of commercial market pressures
under which broadcasters in the unireserved spectrum usually operate.
The policy underlying this Report and Order is designed to serve that
‘end and to eliminate rules which are not required for that goal. At the
same time, the Commission recognizes that substantial funding for
public broadeastér programming is derived from business establish-
ments in the form of grants or gifts and that acknowledgement of
those funds is proper and possibly necessary to assure the continuation
of such funding. Consequently, this Report and Order provides greater
flexibility for public broadcasters in this area, relying partially upon
good faith efforts of licerisees to prevent abuses and to maintain the
essential character of the noncommercial service. _

4. The result of this major re-examination is our decision to
eliminate the existing proscription against all promotion of products
and services and to institute a more appropriate “consideration
received” rule. Consideration is a term used to denote anything of
value given in exchange for something else of value. Although the
Commission has felt in the past that no promotion of goods and
services should be allowed on noncommercial stations, we now think
that the promotion of goods and services without consxderatlon can in
some instances further the public interest. We feel we need to amend

3 Some parties cited our Inquiry and Notice of Proposed Rule Making in Deregulation
of Rudio, 44 Fed. Reg. 57636, pub. Oct. 5, 1979, as standing in contrast to the present
proceeding. See also, Deregulation of Radio, 46 Fed. Reg. 13888, pub. Feb. 24, 1981.
However, that action was premised in part upon the idea that market forces would
impel the licensees to deliver programming consistent with. the public interest, evenin
the absence of regulation. The present proceeding is designed to assure that the
programming of public broadcasting is not primarily in response to the market's
commands, However, in many other respects, the parallel is properly noted and here,
as there, we are attempting to minimize the oversight and reporting burdens that
licensees will face, relaxing these burdens where there is no strong reason not to do
0.
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our rules to-allow broadcasters to promote the programs and events of
organizations ‘when they- determine that- it would be in the public
interest to do so.. However, we are continuing to maintain. the
noncommerc1al nature of public: broadcasting by not. allowing -a
broadcaster to promote the goods or services of an entity or person-in
return for consideration. In addition, we reject propesals to-regulate
tightly the airing of .contributor acknowledgements and proposals to
restriet .other fundraising activities on behalf of the stations. The
effect of these changes will be to broaden. the permissible areas of
licensee discretion in making their public interest judgments and likely
will broaden the sources of private. support for public broadeasting.
The “contributor rules should encoliragé more private donations and
increase the total amounts of contributions. This broadéned’ publie
funding shotld reduce the ability of any single pnvat_e_ or pubhc entity
to affect program décisions and - thus should help insuré that the
programmitig decisions of public stations are consmtent:-‘mth the
intended status of ‘publi¢ broadcasting. .~

CBIA secondary aspect of the new. regulatory scheme s that 1t is
conisistent with traditional First Amendment _analysis, The new rules:
(1) are within the poweér of the Commission, (2) further the substantial
and 1mportant interest of | preserving the publlc broadeast service, (3)
can be 1mplemented Wlthollt affectlng F1rst A_mendment freedom (4)

spec:fm as possible. As such ‘the riew’ system mthstands even the most
strict const1tut1onal scrutmy applled by the Us. Supreme Court m
related eases. ..

6. Perhaps the rnost 1mportant fmdmg to emerge from tll'lS
proceeding is that the Commission does not. now. have available to it a
comprehenswe statement of the goals’and purposes of public broad-
casting and of the means by which these should be pursued. Absent
consensus on the nature «of the essential differences attendant to the
noncommercial services, we are hkely to resolve the particular policy
questions in ad hoc ways that may not be consistent and orderly. The
problem has become more acute recently, as the types of broadcast and
nonbroadcast serviee have expanded and d1ver31f1ed Public broadca,st-
ing has pioneered in the development of satellite program delivery for
television and radio, in captioning for.the deaf, and in other techmnical
areas. Public stations currently are attemptmg to re-examipe their
tra.dltlonal fundmg approaches. In this volatile situation, we do not
bélieve. it is appropriafe for the Commission to endorse or forbid
partlcular practices through ad hoc actions unt11 we have performed a
basic review of ‘the public. broadeast service. Such a review now is
underway. in the Policy and Rules Division of the Broadeast Bureau.
We expect the staff to present recommendations to us on an expedited
schedule for possible future rule making activities in the area. For
present purposes we have sought to pursue rule making only so far as
it is clearly justified by the record in: this proceeding. We have deferrecl
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to a’later inquiry or rule makmg the basic questions coricerning public
broadeasting’s -central’ purpose, the government’s ‘responsihility, the
impaet of new- sources of - finaheing, ‘and of ‘the¢ impacts of ‘fiew
technologies. For now, it is sufficient.to state that we seek to- maintain
an essentially noncommer(:lal charactér for public broadcasting and #re
here “adopting:” what seeiris for -the: present: to be’ the - ‘ninimum
régulatory structure that preserves a- reasonable dlStlIlctl()n between
commermal and noncommer(:lal broadcastmg ST TR L g

The Basm Prog’rammmg Rule A Summary of Releva.nt Comments

7 The most s1gn1f1cant fact to emerge from the comments Was ‘a
need to re-examine the basic noncommermai programming rule and in
50.doing we ‘have détermined that a “consideration received” standard
will be more appropmate for deterrmmng pernfuss1b1e broadcast iatter
for: pubhc stations. The position of the commenting partles provided
much support for this change, For example ‘many parties argiied that
the Commission’s rule proscmbmg ‘announceménts promoting : sale of
products and. services” raised serious questions ‘Under the. First
Amendment because it: (1) failed to further a substantial or compelhng
government interest where the licensee’ reeelved no. consxderatlon for
broadeast’ matter and (2) was based sole]y on’ the' eontent of the
proscribed’ speech. Regardless of the merits of this argument the
Commiission believes that the reg‘u]atory approach announced here
removes the amblgmty of the present rules by ehmmatlng the vexing
problem of determmmg what language “‘promotes” the sale of
products or services and establishes an objective standard- by which to
judge certain broadeast” matter Moreover, the néw criterion is not
based’ upon’ the “content” of ‘the broadeast matter. Further the
Commission believes that the’ rule is ‘refated’ to ‘and - furthers the
government's interest in creatmg a public broadeist service.”

‘8. Sections' 73.503(d) and 73. 621(e} of the Commlssmns present
rulés state that, subject to limited exceptlons '“no announceménts
promoting - thé sale: of produet or servide shall be broadcast in
connection with any program.” The Commission has applied this
proseription to: (1) announcements made on behalf of commercial
entities promoting” their produets and services, (2) announcements
madé on behalf of nonprofit organizations, either at their request or by
the licensee’s own choice, promoting activities where the sale of goods
or services was mvolved and (3) announcements’ promotmg the
licensee’s own activities “where the sale of pgoods ahd servicés was
involved. Many commenting parties were concerned with the prosenp—
tion as applied to the latter two types of announcements.

9. The Commission bhas invoked the proscmptlon to disallow
announcements urging attendance at, or “promoting” in other ways,
nonprofit organizational activities and transitory events, such as plays,
concerts and fundralsmg efforts, where an entry fee was required or
where goods and services were sold. For example, prohibited announce-
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ments would include: “The First Avenue Church is having its annual
garage sale this Sunday There are many useful items on sale so be
sure to attend,” or.*“The Red Cross is sponsoring-a dance this Sunday
featuring the latest in disco sounds. Admission.is only $2.00 so be sure
to stop by and join the fun and help a worthy cause in the process.” The
Pirst Report proposed no change in this. general prohibition. -

10. Commission ~authority to ereate spemal rules for commercial-
like practices of public broadeasters is found in Sections 803(a) and (b)
of the Communications Act, of 1934, as amended (Act), which antho-
rizes the Comm1ss1on to classify radlo stations and to prescribe the
nature of the services to be rendered by each class of licensed station
and each . station Wlthm any, class.. The parties acknowledge the
Commlsalon s ‘authority to’ prohlblt commercial or commercial-like
activity in particular broadcast services but they poin{, oyt that any
regulatory scheme adopted by the ‘Commission to achieve this end must
be consistent with First Amendment fréedom of _,ﬂpeer'h gnarantees
and Fifth Amendment equal protection principles. The Commission’s
proposed rules are said by the parties to confllct with requlrements of
both of these constitutional principles. "

‘11. "The partles repeatedly cite USv. O’Bmen 391 U S. 367 (1968),
which held that a government regulatlon affectmg Flrst Amendment
freedoms is _]ustlfled only: ¢

... If it.is within the congtitutional power-of the govemment l.‘E it furthers an

_ ,1mportant or substant:al governmental interest; if the government interest is
" inrelated” to the suppmsmn ‘of frée expressmn, and if the incidental restriction on
C- alleged First Amendment’ freedoms s 10 greater than essenmal to the furthera.nce
. of that mterest Id. at 377% .

The part1es also frequently cite Commumty Se?'vwe Broadcastmg of
Mid-America, Inc. v. F.C.C., 593 F 2d 1102 (C.A.D.C. 1978) in whloh
the Court of Appeals stated '

iy The Flrst Amendment reqmres the strletest form of serutmy be apphed where the
;purpose of a statute is related to suppression-of free expression -of ideas or
_ information. Applymg such striet serutiny, the. Supreme Court has held that the
* ‘statute or régulation must be found unconstitntional uniless either the speech in
question is not fully protected by the first amendment or its suppression is essentla.l
to a oompellmg government mterest (eltat:ons omltted) Id. at 1111

The partles basic argument is that the Commission’s blanket prosomp—
tion of announcements promoting thé sale of a product or service is
unrelated “to,” and fails- to further,’ any 1mportant Substantlal of
compelling government interest.

12, The parties ‘generally claim that the purpose and obJec‘mve in
creating a publlc broadcast service was to claSSIfy and dlstmgmsh one

4 The last component of t}us test is mmlla.r to the “less drastlc means’ pnnclple Shelam
v. Tucker, 364 U.S. 479 (1960), cited by some parties. It requires that a government
limitatign upon free expression be imposed only when there is lacking an alternative

| method of achieving the government’s aim that would be less restrictive of these
fundamental rights. . : -
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broadeast service which seéparated-’ prog‘rammmg decisions from com-
merclal ‘marketplace pressurés.and which'did not depend.on advertise
ing revenue to supportit.5 The parties argus that-the Commlsswn s
rules. proscrlbmg all announcements that mesely promote the'salé* of
produéts or. :services; regardless of. whether they are ‘broadeast in
return for consideration, -are: unrelated to" éommercial- ‘marketplace
concerns and fail to further the purpose for. which pubhc frequencies
were teserved. The’ parties maintain’ that many ‘such annotncements
are broadcast simply becalise the licénsee believes- ‘them to be.in the
publicirterést; Thus, it was argued that the rules’ fall to further the
intended ™ governmental interest or ‘are broader than’ required to
achieve the desired résult. The parties.state that the Commission may
not suppress all commer(nal or commerecial-like speech merely because
it desires. to preserve some partlcular “tone " “taste,” or “style” for
pubhc broadcastmg Such suppression ig said to be forb:dden because it
is based solely on the content of the speech In short, the partles believe
that, unless the licensee. receives payment or some typé of consider-
ation 'in return for broadcastmg progfam matter, the licensee’s
discretion should govern what is broadcast. Such a functlonal content-
neutral approach, according to the parties. would avoid the constitu-
tional’ problems they attribute to the approach put out for cons:der-
ation in the First Report.

18. . Other constitutional. arguments are advanced. It is asserted
that the proposals are unconstltutlonally vague, and that Jingofar as
waivers are required for “old.time commercials,”’s the rules: constitute
an unconstitutional prior restraint. Addltlonally, some parties argue
that the proposals contravene the equal protection clause of the Fifth
Amendment. The'parties cite Community Service B’roadcast’mg of Mid-
America v. F:C.C., supra, and Police Department of Chicago v. Mosley,
408 11.S. 92 (1972), for the general proposition that theére must be a
substantial government interest furthered by the different treatment
~ accorded public broadcéasters and commereial broadcasters, and that
the rules must be narrowly tailored to serve that interest. It is argued

5 See e.g., Sixth Heport cmd Order, 41 FCC 148 165-166 (1952) For purposes "of this
proceeding, we are relying upon the purposes of public broadeasting enumerated in
the Sizth Report and Order. We have not discovered a sufficient nexus between any
valid government purpose and the discouragement of free expression complained of

. here to justify continuation of the current standard, where a less restrictive
alternativé is available. As a general matter, however, we continue to adhere to our
position in the First Report that restrictions on commercial programming matter by
public broadcasting stations are appropriate and consistent with the Firsi Amend-
ment. See, First Report, paras. 8-14. Our review of the legislative history surrounding
this area assures us that the actions we are taking today are both within the scope of
the law and are consistent with the thrust of that history.

8%0ld time commercial” waivers have been issued to permit the rebmadcaat of .
formerly popular programs such as Groucho Marx, “The Lucky Strike Hit Parade,”
and mystery theatre programs, without deleting advertising matter contained in
those programs.

3 F.C.C 24
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that-the Commission has failed to identify a “substantial government
interest” warranting the virtual total proseription of its present and
proposed rules is desirable. We agree that our rules must further the
government's legitimate interests and, so fas as possible, should not be
based solely upon the content of particular broadeast matter.

15. The current dual system of broadeasting consisting of commer-
cial and noncommercial stations is dependent upon differences in the
purpose;- support, -and operation of the two classes of stations,
Although these differences -have not becen completely enumerated, the
present distinction has had an important relation to the source of
operating revenues for the two types of stations. Public stations have
relied primarily on government and private contributions; paivate
commercial stations have relied primarily upon revenue paid in
consideration for the airing of adverlising to promote goods and
services. So. long as the. commercial/noncommercial distinction is
maintained and not modified, we agree with the parties’ assertions
that programming broadeast in return for receipt of consideration and
used to promote the sale of goods and services is not appropriate for
noncommercial broadeasting. Thus, proseriptions based on these crite-
ria’ both narrowly define and spec1f1cally further the important
government. interest in presemng the character of noncommercial
broadeasting, and do so in a way that Is highly protective of Flrst
Amendment rights,

16. We also agree with the partles that announcements promotmg
‘the sale of products and services that are broadcast because the
licensee believes them to be of public interest do not always denigrate
the purposes and obJectwes of public broadcasting. Adoption of a

“consideration for broadeast” rule will provide an objective metbod for
determining certain permissible broadcast matter. In view of these
conclusions, we are amending our rules today to make clear that,
subject to the exception set out at paragraph 18 below and the
Commission’s rules generally, only announcements or programs broad-
cast in exchange for consideration are proseribed on public broadeast
stations. Further, because of the delicate First Amendment implica-
tions, we are asserting our intention.to respect the good faith
judgments of broadcasters in interpreting this rule and our intention
to review those judgments only where it appears necessary in order to
protect.the noncommercial nature of public broadcasting.

17. This new rule addresses the compelling govemment mterest in
separating public broadeasting ‘station programming’ decisions from
commeteial considerations as much as p0551ble It does not address the
compelling government interest in insuring that reserved educational
frequencles be used for educational, instructional, and cultural pro-
gramming. This latter interest is the basis for rules restricting certain
broadeast matter and is discussed in paragraphs 42 & 43 below.

" 18, In adopting a rule proscribing announcements broadcast in
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return for.consideration, the question arises of how contributions of
money, goods and sefvices to licensees fit within the proseription.”
Such contributions are made; at least in part, in'return for or with the
expectation of broadcast acknowledgments. Contributions: to: public
licensees constitute a principle. source of finaneing broadeast opera-
tions. This source; through the federal “matching” system, has received
Congressional ‘endorsement as sound public policy. Moreover, it should
be recognized that announcements acknowledging entities contribut-
ing money for particular program purposes must be made in many
situations pursuant ‘to.Section 317 of the Communieations Act and
Section 73.1212. of the Cominission’s Rules. The regulatory system
adopted today does net. change the requirements of Section 317 and
Section 73.1212. The. Commission believes that donor 1dent1f1cat10n
announcements are informational and appropriate.?

19.. Accordingly, we are amending Sections 73503 and 73.621 to
delete language proscribing announcements. which promote the sale of
products and services and are replaclng it with language statmg that

7 Throughout the comments the part1es repeatedly assert that as more restnctlons are
* placed upon broadeast ldentlflcatlon of donors, the more reluctant donors will be to
donateé and- that if present restrictions were lmsened more entities would be willing
to contribute. We agree and note that severe restrictions upon a station’s ability to

- foster. contributions from the general public may have- the unintended result of
enhancing the dependency of these stations upon large commerecial underwriters and
upon government funds.

& Bection 317(3.}(1) of the Cormnumcahons Act of 1934 az amended, states:

Sec 317(a)(1) All matt.er broadcast by any radio statlcm for which any money,

_ service or other valuable consideration is directly or mdn‘ectly paid, or promised to

"or charged or accepted by, the station so broadcasting, from any person, shall, at the
time the same is so broadcast, be announced as paid for or furnished, as the case
may be, by such person: Promded that “service or other valuable cowmdemmma
shall not include any service or property furnished withous charge or at & nominal
charge for wse on, or 1% connection with, a broadeast unless it is 8o furnished ih
consideration Jor an identification in broad;cast of any person, product, service,
trademark, or brand name beyond an identificotion which iz reasonably related to
the use of such serwice or property on the broudeast, (Emphasis added).

The gist of Section 317 is as follows: All program matter broadeast for consideration
must be so identified at the time of the broadeast. However, goods or services provided
at little or no cost and used on a broadcast are exempted, unless provided in
consideration for overt commercial promotion.

The exception, underlined above, is commonly referred to as the provige clause. In
commercial broadeast operation, tlns language permits licensees to omif the otherwise
required sponsor identification announcements when using on-the-air an item given to
them when used for its usual purpese, for example, a car given by Ford Motor
Company used by a detective in a detective program or a refngerator given by General
Electric Company used on the set of a program requiring a kitchen. In the public
broadeasting context, we believe identification of donors and descriptions of goods and
services are generally appropriate and this is consistent with Section 317(a)(1). For
discussion of the provise clause and examples of its application, see Applicalility of the
Sponsorship Identification Rules, 40 FCC 141 (1963), updated and revised, 40 Fed. Reg.
41936, RR Current Service Volume, paras., 10:1110 and 53.2051 (1975).-
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“no announcement shall be broadcast in exchange for the receipt. of
consideration to the: licensee; its principals, or, .employees. - However
acknowledgments of contrlbutlons can be made.” .

20. “We turn- now to the specific policies and proposed rules
discussed in the FYrst Report. The actual questlons proposed in the
Irgpuiry are attached as Appendix C. :

Fondrais:ilng that Suspends --Pro'gramming'

21. The Commission proposals which perhaps received the most
publicity, as well as the most objection, were the ones placing limits on
the amount of time permissible for auction fundraising and nonauction
fundraising (such as marathons and pledge ~weeks) durmg periods of
suspended programming.® We recognized in the First’ ‘Report that
fundraising during on-the-air solicitations was important to licensee
funding requirements and that Congress envisioned that at least some
of this activity would occur: However, we'‘also noted that time devo ted
to this activity detracted from the- presentatlon of programming which
the system was estabhshed to broadcast, that time devoted to
fundralslng was increasing, and that, mth respect to auctlons the
act1v1ty often seemed overtly commermal

22" The Commission proposed ‘s rule hmltmg the broadéast of
auctions to tén days per calendar- year with an additional restriction
that no one day’s auction activity consirme more than 50% of that day’s
broadcast time. The comments on these proposed rules can be
summarized as follows: (a) some had no objection to a limit, and felt
that ten days or shghtly more was an’ adequate amount of time to
devote to auctions; (b) most felt that the 50% limitation _impinged upon
flexibility partlcularly on weekends when substantially more than 50%
of the day may be devoted to auction activity; (c) many Telt that while
a'limit of ten to fourteen days was sufficient time for auctions, the
amount ‘of auction time should be left o the licensee’s discretion; and
(d) time devoted to auctions was self-limiting by viewer and listener
resistance. In addition, the Commission proposed rules to specifically
define underwriters and to litnit the number of underwriter acknowl-
edgments that would bé allowed during auctions. Commenters said
these restrictions: would preclude announcements crediting most
entities underwriting auctions and would be difficult to- admlnlster in
view of the different ways licensees compute expenses.

23. Further, a limit of nmety hours per calendar year was proposed
for nonauetion fundraising activity. Also, the Commission proposed
that broadeast acknowledgments of underwrlters as permltted during’
auction periods, would not be allowed.

24. - Several objections were raised with these fundralslng propos-
als. The ninety-hour limit was criticized by public radio licénsees as

5 The Commission sﬁated that fﬁndraising programming of sixty seconds or less would
be unlimited. Nothing'in this record indicates that this position should be altered.
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diseriminatory because it° would permit television stations tore time
for-overall fundraising. The ninety-hour:limit also was eriticized as-
being - too restrictive for stations that- rely - heavily: upon: viewer.
donations, 1 Many commenters said that the activity was self- hmmng,
and thus “ho- such Commission ‘imposed regulation was necessary.

Others said that if a limit were adopted; it would be more appropnate
to tie it to each station’s average weekly hours-on-the-air. Some parties
suggested no fundraising time limit be adopted; but rather, that time
devoted to fundraising should be reviewed at license renewal tlme as
part of the public interest determination.

25. The Commiission. _has reconsidered its proposals to limit the
amount of time hcensees may devote to fundraising during periods of
suspended programming. We no longer consider there to be a
significant difference between the auction and non-auction contexts.
The proposal to impose time limits on all such’ actimty now. seems
unnecessary and we. will not adopt such limits. Time devoted to
fundralsmg, as the partles state, is limited by audience resistance, that
is, it may be expected that, as fundraasmg increases, audience support
wﬂl decrease. Indeed, llcensees state: that audIence dissatisfaction is
taken into consideration when _planning fundralsmg events making
. such activity self-limiting.1? Adoptlng the proposed. time limits may
also have had the effect of encouraging licensees presently below the.
limit to increase fundralsmg Additionally, we note that present levels
have not generated significant complaint nor have we found signifi-
cant hcensee abuses. Finally, although the prﬂposals for fundraising
time limits received considerable public exposure in the media as well
as through the Commission’s public notices and its Actions Alert
publication, publie support virtually was non-existent. For all of these
reasons, no general limiting rule will be adopted. .

26. Although we have decided not to place limits on time devoted
to fundraising, we wish to emphamze that this activity could be one of
concern. We note that Congress, in enacting the Publie Telecommuni-
cations Financing Act. of 1978, recognized the “increased focus of the
[public] stations’ resources and energies on fundraising at the expense
of programming” and acted to lower the federal matching ratio in an
effort to “help reduce the fundraising activities of the system.” 1. Rep.
No. 95-1178, 95th Cong:, 2d Sess. 19 (1978) Thus, it is possible that
circimstances could so change as to warrant our revisiting this area in
the future. We conclude that current fundraising practlces have
diselosed no pattern of abuse warranting rule making. :

10 For example, Pacifica Foundation states that its six radio stations each devote an
average of approximately 430 hours azmua]ly to nonauction fundraising. Other
licensees stated that they broadeast well over one hundred hours armually of such
programrmng

11 There is evidence that many people avoid public broadcasting entirely to avoid fund
reguests (PBS Comments, Appendix E, p. 8) and that those who do contribute money
are becoming irritated with appeals (PBS Comments, Exhibit E, p. 8).
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-27. Regarding a more specific matter, the purpose of the proposed
rule, which-defined an auction underwnter as a contributor of 30% or
more of one day’s :legitimate auction expense,-was to address the
auction practice of extensively crediting in-kind contributions of
nominal . value, eg., - coffee for auction volunteers. We have. .also
reevaluated this proposal With the benefit of the record now available,
we no longer perceive any harm to.the pubhc that necessarily flows
from this practice. In addition, the Commission is persuaded that
varying methods of computing expenses could lead to such a rule being
virtuilly unenforceable We also are sympathetic to arguments that
auctions contain many facets and that small contributions to various
facets represent a large amount in the aggregate which | may be lost if
rales restricting acknowledgment of smal] and medlum 51ze contmbu-
thI’lS are adopted ' :

“28." Also, in the First Report we dlscussed the apparént dlscrepancy
in our past practice of allowing underwriter credits for auctions but
not"for nonauction fundraising methods. Although the First Report
suggested that the distinction had some factual basis, the record here
suggests - that & uniform policy 'is now ' possible and appropriate.
Accordingly, we will not adopt a rule change regarding identification
of auction underwriters during auction periods and will apply the same
policy in both the. auction. and nonauction fundraising .contexts. The
remalnmg questions raised in the First Report now will be addressed
largely i in the order in whlch they appear in the document

Questlon 1 Promotlon of Trans1tory Events o

29, Questlon one essentlally concerned: the promotlonal aspects of
announcements describing transitory events occurring in licensee
service areas such as concerts, plays, activities of nonprofit organiza-
tions, and other events where admission charges were required or
goods or services offered for sale. Under the rule being adopted today,
so long @s 'these announcements are fiot made in return for eonsider-
ation, licéisees may describe. these events whether conducted: by
nonproflt or proflt-maklng organlzatlons in any manner they choose
including mentlomng price and urging attendance.. :

Questlons 2 and 3: Promotlon of Courses Government Documents

" 30. Questlons two and three concerned the promotlonal aspects of
announcements of ‘educational courses, government documnents, and
credit cards, ‘and the availability of .program-related - goods . and
services. The questlon of seredit -cards 1s dealt-with at paragraph 41
below. With respect to announcements for educational courses and the
avallablhty of povernmént documients, when sich announcements are
not made in return for consideration, they no longer faH under our
rulés. .

81. With respect to announcements promoting the sale of program—
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related goods or services (for: example -trangeripts of publi¢ affairs
programs), the Commission stated in-the First Report that it believed
stch: announcéments . to: be overtly commercial Where the eost of ‘the
goods® or “services  ‘was® more than ricminal or Wwhére: the’ licenseg;
program” producer ‘program--suppliet, or - on‘air personality had a
** financial interest in thé sale. Accordlngly, the’ First Repm't included a
proposed rule pI‘Ohlbltlng such’ announcements with some exoeptlons
Under the rule adopted today, 50 long as*the licensee’ receives no
consideration for an announcement promotlng the sale of partlcular
prog-ram—related goods OF services or the’ _price of the item is only
niominal, such’ announcements ‘may bie’ broadcast A dlfferent issue is
posed where the: promotlon involves a’ nonbroadcast interest of ‘the
licensee or- other broadcast personnel The Comrission has long
maintained that licensees have an obligation to prevent the use of their
fagcilities to. promote unfalrly their own nonbroadeast business inter-
ests WFLI, Ine., 13 F.C.C. 2d 846 (1968), and to take extraordinary
measures to insure ‘that no program matter is presented as a result of
employee outside business interests which may. conflict with -their
station responsibilities, Crowell-Collier Broadeasting Corporation; 14
F.C.C.2d 358 (1966). These principles: are- applicable to programming
broadeast by: pubhc licensees and apply to offerings of program-related
goods and services by program producers, program suppliers; and on-
air personalities, Fordham University, 18 F.C.C. 2d -209 (1969):
Aooordmgly, we expect licensees to carefully scrutinize goods, and
services offered in connection with various programs to insure that
these program-related materials are offéred on the basis‘of publie
interest considerations and not the prlvate econormc interests of the
offeror 12 . : S ‘ e

128ee Letter to Washmgtonmn Ma.gazzm 84 FCC 2d 130 FCC 80—727 adopted

" December 9, 1930. There. the Commission. considered quwtmns posed by Dial
Magazine, an expanded program guide developed by four major pubhc television
stations intended t¢ produce revenue thfough the sale of advertising in the magazine
and to éncourage subscription membership in the station. Since IXal was provided
without additional charge to members making donations in-connection with fund-

.. raising activities, the Commission indicated that it was best analyzed as a premium
to éncourage station contributions’ and thus was consistent with' established policy
and the proposals of the First Report. The Commission found that the policy barring
unfair promotion of licensee business interests was apparently inapplicable to the
situation under both established policy and the proposals considered in the First
Report affirmed here. The analysis used there is also applicable to the new scheme
adopted today: “We believe that the policy stated in the First Report ... barring
promotion of licenseerelated interests when related to program matter, is not
.pertinent to references to premiums available to station contributors. The Commis-
'sion’s concern in the area of program-related material was that programmmg might
be selected because of its value in exposing related products or services for
commercial gain. The Commission’s proposed precautions to assure that noncommer-
cial motives are at work in licensee’s program selection are not necessary for
premiums made in conjunction with membership solicitations.” Id., at 13.
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Questlons 4.and &: Remote Broadcasts

32 Questlons four and flve concern pubhc broadcastlng statlon
practlces when orlglnatmg programmlng from a commercial plaoe of
business for fundraising or any other purposes. The questions princi-
pally were whether such programming  (commonly ,referred to as
remote broadcastlng) was appropriate and, if so, to what extent the
name and location of .the commercial enterpnse should be broadcast
and listerers urged to aitend.

33, - An the. First Report, the Commlssmn suggested that use of a
commerc1al pIace of business for fundraising would be inappropriate
but that-such programming for non—fundralsmg\,purposes 1night well
be in the public interest. The latter type of programming often consists
of. live broadcasts from theaters, . ‘nightelubs, . athletic stadia, .and
auditoria. The conmderahon rule announced here today should snnphfy
analysis of these questions. While the free or discounted,. use . of
commercial premlses may be consideration to the licensee, the contexts
of each useis- controlhng under the new rule. The Comnusswn will not
view the mere. permission of an establishment to broadcast an event as
consideration. Where broadeast of this. programming is based upon the
licensee’s public interest judgrents rather than -an exchange of
consideration, identification of the ongmatlon point would raise no
question. However, ohvious promotion of an event and/or establish-
ment could raise factual guestions as to.the agreement between the
establishment and the licensee. Making an establishment avallable in
exchange for on-air promotion beyond that reasonably related to the
production of the program would constitute consideration, and would
be prohibited. We stress that it is the announcement for oonmderatlon
tha.t mvokes the rule not the event ltself . :

Questlon 6 Prlzes and Premlurns .

34, Questlon six éoncerned use of pmzes or premlums to promote
hstenershlp and listener donations. In the First ‘Report, the Commis-
sion asked for commeént on ‘the following’ speolfic areas regardmg the
use of prem}ums and prizes; (1) the inhérent commercialism accompa-
nying the use and deplctlon of partlcular authors, artists, and ‘product
brand names .in . descrlbmg preniiums, and (2) the extent to which
products arid services from other, companies are éxéluded from nse as
premlums “(or auction items) as a result of: 11censee procedures
employed to determine what’ goods and services are featured’ during
fundralsmg activities. The comments indicated that licensees choose
premiums, prizés, and auctiori items’ pmmarﬂy based upon the items’
association with particular programming and/or the degree to which
the 1tems are dlscounted or donated Several commenters argued that a

The case d.1d not raise the questlon of the pmpnety of; announoements urging
. advertisers: ‘to purchase space in ‘a program. guide, but we- behevel that - such

announcements would violate past policy and the “consideration received” rule. -
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meaningful -description of a product-had-to include at least a hrard
name and the product’s qualities. Likewise, it was argued that a book
or- painting ‘éould not be adequately” described without raming the
author or'dartist. To the extent thesé practlues onitain ¢ wmmerua.ham

- the parties believe they aré necessary The Comimission sees no abiise in
the eriteria employed to choose premiuris, prizes, or auction itéms. We
also. believe that” the mention of brand names,. duthors and “artists
constitutes: meamng’ful information “in descrlbmg the value of a
premium, prize or auction item,13

< 35 We' also recognized -in” ‘the First Report that under past
interpretation of our rules, licénsees ¢ould not mention the names of
parties - donating such- iterhs” and that" descrlptlons ‘were limited to
attributés reasonably related to their value as prizes. Mention of the
donor’s name ‘was prohibited unléss material to a description of the
item’s value 4s a prize. Some partles ob_]ected t6 the pl‘OSCI'lpthIl
proposed in’ the First Report against mentioning donors of prizes. Tt
was statéd: that such a proscription: (1) discriminates against busi-
nesses which cannot be recognized by the mention of their products, (2)
curbs & practice-which results in very little real commercialism, and (3)
discourages businesses from donating items to be used -as prizes. We
are persuaded by these objections, and will therefore allow identifica-
tion of donors of such prizes when the prizes are deseribed. Such
identification - appears’ consistent with Section 317(@)(1) and our
decision today to al]ew acknowledg’ments for in-kind contributlons as
well as for cash

Questxon 7 “Name OnIy L1m1tat1on

36. Question seven in the Fwst Repmt concerned the Commlssmn
rules hmltlng underwriting and credit announcements to the donor’s
“name only” but permitting, in certain instances, mention of a
company division or subsidiary. The question asked what guidelines
should“be employed in determining what constituted a bona fide
division or subsidiary in lieu of continuing to make this determmatlon
on a case-by-case basis. The First Report indicated that the case-by-
case approach still appeared appropriate. In addition, the First Report
rejected the requests of numerous parties to expand the “name only”
reguirement to permit, for the sake of clarity and full 1dent1flcat10n
whére neécessary, mention of the donor’s product location, logo, or
gener1c name.1#* Parties arpued that such expansion would mgnlfleant—
ly inerease donations.
37. Few partles commented agam in the proceedmg on the

13 Obviously, for a prize or premium to be effective, it must and wﬂi be djs,closed W}ule
it is coneceivable that this type of prometion could be abused, resultmg in overt
commercialism, we have no evidence of such abuses, .

14 The Commission has authorized fuller identification to. avmd confumon between
simnilarly named entities but only after specific approval.
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meaning of what constitutes a bona fide operating. d1v1310n but many
parties again, for the same reasons as stated in the First Report,15
requested -liberalization ‘of the-“name only” réquirement. We are
sympathetic with this request to thé extent that the ‘acknowledgments
are basically informational and provide clarity and full identification
of donors. We no longer believe that restricting acknowledgments to
name only is'necessary to protect thé noncommereial nature of public
broadcasting. By: allowing greater flex1b1]1ty in deternnmng the
content of noncommercial acknowledgments, we row act on our belief
that public broadeast licensees are fully cdpable of setting their own
standards of acceptability in the area. With this greater latitude and
flexibility licenisees will ‘be able to develop new policies for such
acknowledgments that while consistent with their nonconimereial
status will stimulate new and broader sources of firiancial support for
programmmg and general operation.’® Therefore, the - name only
requirement for donor acknowledgments will be deleted to allow the
use of a corporate logo and othér nonpromotional information about
the donor, including location and identification of product lines7 It
should be noted that the acknowledgments permitted here are not to
be confused with the: ‘announcements considered in previous sections of
this document that may promote goods and services absent consider-
ation when the licensee considers them in the public ifiterest. Acknowl-
edgments dre strietly for identification of donors and should not
promote the company, products or services of the donor. Announce-
ments whieli contain comparative “or ‘qualitative description .of a
product or company go beyond permissible limits. For example, while
an announcement identifying Exxon Corporation, producer of petrole-
um products would be permissible, announcements identifying Exxon
as the producer of “fine” or the “best” petroleum products would be
prohibited. In addition, stations should be very careful to avoid factual
cireimstances which lead to the appearance that announcements may
have been made for con51derat10n 18

15 Reasons such as: (D a busmess 1ega.l ‘name may not be farmhar to the commumty,
but its product, trade, or. generic name is; (2) a business may not be known in some
" parts of the station’s service area, particularly where a station covers a number of
éommunities; and (3} the donor’ s name may fail bo disclose the re]atlonshlp, if one
exists, between the donot’s business and the program it is underwriting,

16 Along these lines, licerisees may w13h to adopt wrxtten standards " for nnderwriter
announcement acceptability.

17 The record in this proceeding amply supports this conclusion. We are dxsm]ssmg a

- recent request for declaratory.ruling, that again raises the issue, as moot, Public
Broadeasting Service, Request for Decloratory Ruling Concerning Underwriting
Announcements by Nornsmnmrcmt Educational Broadeast Stations, January 5,
1981,

18 Agreements where donations are related to promotions of the donor's company,
products, or services are prohibited. In addition; the Commission is concerned about
situations where announcements promoting the goods or services of a commercial
entity are either preceded or followed by a donation. This eircumstance could be
perceived as consideration for such a promotional announcement. We decline to
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Qnestlon 8 L1m1ts on: Acknowledgments

38 Questlon ‘elght concerned proposed‘ rule. amendments to de-
crease_ the perr_nis ble number of underwrltlng and credit, a'nnouncey
ments’ in,. programs_ of less than, one-half hour from two, such
announcements. to. one..The, Commlssmn proposed in the First Report.
to impose’ ‘such a hmltatlon in programs lasting. twelve mlnutes or less
and expressed the belief that the impact of the change, if any, would
fall on radio rather than telewswn stations. The Commission recewed‘
htfle commient on this proposed change from pubhc radio statlons and
the associations, ‘which represent them. On the other hand, we believe
that the licensees  audience: re51stance i§ a deterrent bo excessive
announcements. Théréfore, we are de]etlng the. note that limits the
tlmmg and frequency of anppuncements and are. leawng these
déterminations to hcensees applylng thelr reasonabIe Judgments in
good falth K .

Questlon 9: Acknowledgments -of- Non—cash Contrlbutlons

‘39, Questlon nine. prlmanly ooncerned a proposal for broadcast
recognltlon of donors who contribute goods and services to licensee
operations, such as studio equlpment or costumes (in-kind. contribu-
tions),'® rather than’ programs or funds for their production. In-kind
contributions, just as money,. are_of two types, either for, general
station purposes, such as a carpet or a transmitter, or for specific
programs, such as costumes for a epec1flc production or furniture for a
specific set. The Commission proposed a rule to perrrnt identification of,
these in-kind donors for general station purposes in the same manner
as cash donors for general station purposes, 1.¢., beginning and end of
day, one contributor once an hour, and in two newly proposed two-
minute breaks each day. The proposed rule did not require that an in-
kind donation be “substantial” to warrant identification of the donor,
and eliminated the “substantial” requirement presently in the rules for
cash donors for general station purposes. To limit the number of
acknowledgments; the proposal would have required that all in-kind
donations to specifie programs be acknowledged only on- the proposed
two-minate breaks. The comments expressed little negative reaction to
treating in-kind contributors to “general” station operatlon in this
manner but many objected to this treatment for “specific” ‘in-kind
donations because it proscribed announcerents identifying in-kind

. adopt specifie proscriptions in thiz area, such as a minimum time period between
promotional anmouncements and consideration received. However, we view the
proximity between “donations” and such promotional announcements as a signifi-
eant factor in evaluating the good faith determinations of licensees, and we expeet
licensees to aveid circumstances that would raise such questions.

18 Afthough some licensees currently acknowledge in-kind contributions through
special thanks announcements such as “production assistance provided by

» these announcements were not provided for in the Commission’s

Rutes.
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contributors when the program was aired. Many parties objected to the
proposal, saying that: (1) it will decrease in-kind .donations, (2) it will
induce. contributors to give cash (in order to get the contemporaneous
announcement) thereby requiring stations to obtain goods and services
at market przces and (3) it will adversely affect network programs in
that: (a) the originating station will be burdened Wwith the ‘task of
having to inform-other stations who the in-kind contributors are, (b)
other stations may not wish to crédit the in-kind .contributor to the
originating station;a (c) in-kind . contributors probably will not get
credited when programs are repeated. Most parties argued that the in-
kind contributor . to 2 particular program should be 1dent1f1ed in
connection with that program..

40. The Commission is. persuaded that Identlfwat]on of m-kmd
contributors contemporaneously with the programs ‘to which they
identification of such donors is allowéd under the general rule adopted
today.: Because the Commission’s new rile permits contemporaneous
identification of in-kind contributors to speeificprograms, much of the
basis for proposing:the: two-minute breaks-is 1io longer present. Also,
we believe the identification resulting from the rule-changes adopted
today -can- be handled -adeguately under- present ‘practices for identi-
fying generalcash contributors, .and general: in-kind - contributors.
Accordingly, we will. not" now - adopt “the proposed rule- creatlng
add1t1onal “two-minute bréaks” for acknowledging contributors, .+ =
© _41. Related to the principle underlying the above in-kind contrlbu-
'tions is that part of uestion 2 pertaining to crédit eards. Announce-
ments.that specific credit-cards:may be used to “‘charge™a contribution
of purchasé of an auction’item ereate a Horesdifficult situation under
the “consideration received” rule. Credit card annotncemerits are used
during fundraising activities for informational purposes. The com-
ments indicate that a major factor in the decision of many licenseéss to
use a partlcular credit card is whether the credit card company_will
waive or reduce its fee. The waiver or reductlon in ‘the credit card fee
argiiably represents congideration, but, as such, it represents an in-kind
contribution to the, licensee and acknowledgments “would be allowed
Additionally, . credit ¢ard use’ tends to..increase both  the size of
contributions and the number of people contributing (Fwst Report, at
paragraph, 23), _Accordmgly, in view of the limited purposé for which
credit éards are identified we shall permit the practice both 2urally and
visually, for this fundraising purpose. ‘These identifications, shall be
considered both acknowledgments of contrlbutions and mformatlonal

announoements

Questlons 14 15 and 16:- Fundralsmg for Others

42. These questions econcerned the practice of public statlons
conducting auctions to raise money for entities other than themselves.
The Commlsswn stated in the First Report that this act1v1ty was
inappropriate in public-broadcasting and proposed a rule requiring that
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proceeds from all' auction’ activity-be retained: by licerisees. for use in
‘conjunction: with:théir licensed: facilities. ‘Most . parties-either agreed
with, or had no obJectlon to, the proposal ‘We will. heré adhere to bur
pohcy statement. in:the First Report:-*We continue to ‘believe that
[publicj. broadcastmg is'the wrong vehicle for: general fundralsmg by
auctions-and the" only reason an exception ‘i§ - made on‘behalf of
licensees is to aid in'their efforts to provide:the progranmiming Wh1ch
they were licensed to broadeast.” First Report at paragraph 52.

43. The First Report also discussed nonatuction fundraising activi-
ties for other entities and suggested that many such activities might be’
appropriate: ‘Our decision: today to allow.stations to promote the
activities of nonproflt entities with annourcements so long as no
consideration is received gives considerable latitude to stations in'that
regard ‘Also, this should greatly lessen the need for stations to engage
in'_major. fundralsmg efforts ‘for such . entities. -Therefore, station
fundraising activities:which - significantly - alter a. station’s. normal
programming, including auctions; marathons, membership drives; ete,,
should be carried on for the benefit of the station only; and. hot for
other organizations. Thig is consistent not only with' cur Ohio -State
ruling for auctions ‘but also with our interest in:preserving the
primarily educational, instructional, and cultural character of public
broadcast programming. Although we will adopt no further rule here,
we reaffirm our general policy of restrieting.station promotions. of
non-station interests of the licensees, see para; 31, supra, and extend
our specifie policy of proseribing auctions by public stations on behalf
of non-station interests to all such fundraising activities that disrupt
normal programming. See, The Ohio State Unwe*rszty, FCC 76—701 62
FCC 24 449, 38RR 2d122(1976) '

Other Matters

" 44, Another proposal in the First Repo'rt was to move the present
Notes to Section 78.503 and 73.621 of the rules into the body of the
rules. Because these notes contain substantwe interpretations of the

“promotion of products and services” and other rules, they were
thought to be more appropriately placed in the main text. The proposal
received little comment from the parties and was apparently well
received. However, our use of a new basic test has rendered these notes
unnecessary and we are deleting them from the Commission’s rules.

45. Finally, the National Association of Educational Broadeasters
(NAER) and several other parties have proposed for Commission
consideration a fundraising experiment called “Institutional-Oriented
Underwriting (I0U).” NAEB suggests that during authorized IOU
periods:

Public broadeast stations would be permitted to air m%aa.ga from selected
commercial institutional underwriters. The production values and content of these

messages from these institutional underwriters would be carefully scrutinized by
the public broadeasters to assure that they are creative, imaginative, informative
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and suitable for presentation upon publie broadeast facilities.. Such institutional-
oriented underwriting would permit businesses to present material enhancing. their
public image or, perhaps, expressing a point of view on public issues, A least in
initial stages of deveiopment it would not normally include messages predominant-
- 1y oriented toward specific products or services. These messages would not be
interspersed with normal programming fare but would instead be placed in'discrete
segmenits or blocks of time at the end of partlcular program permds In a magazine
format entu‘e]y dzvorced from the precedmg or subsequent program content o

The 1dea is, in -effect, a pr0posa1 to permlt pubhc statlons to sell
broadecast.time to help support their operations. .

46. Proposals for partial commercial operation by pubhc hcensees
have beén considered previously by the. Commlssmn In rejectlng th]S
ldea In 1952, the Commission stated, in part: . .

” [P]artlal commereial operatlon by educationdl mstxtutlons would tend to wtlate the
dlfferenees between commercial operation and noncommercial educational opera-
<tion .- +*in our view achievément of the objective for which special édueational

i resery atlonu have been established —i.e., the establishment of a genuinelj educa-

_tional type of service—would not be furthered by permitting educational stations to
operate in substantially the same manner as commerclal apphcants [ &xth
. Repart mm! Order, 41 F C.C. 148 166] .

1 P

For the. purposes of thls rule makmg we wﬂl adhere to our. pohcy that
the outright’ sale of. time to commercial ‘entities: for commereial
purposes is inappropriate for public broadcasting hcensees In addition
to the reasons stated in the Sixth Report and Order, supra, we d.-not
believe we have a sufficient record at this time to grant such an
important-exception to our. ‘rules. However, the Broadcast Bureau has
underway a broad study of public broadcasting, examining the ‘basic
questions concerning the fundamental purpose of public broadcasting
and .the types of financial support that are appropriate to serve that
purpose. This study will consider the efficient use of the noncommer-
cial reservation and the relationship between broadeast and nonbroad-
cagt activities of public broadeast licensees. NAEB's requests would
appropriately be ‘taken up again when some of these ‘fundamental
questions are addressed through future inquiry or rule making notices.

-47.. The NAEB dlso has requested that the Gommission grant
authority for the conductof oral arguments or panel presentations for
the airing of licensee concerns with respect”to the vital matters
addressed ‘in this proceeding. NAEB states that the presentation of
evidence respecting the realities' of funding and operatmg ‘public
broadcast stations would ‘aid the Commission in arriving at fair and
prineipled conclusions in this matter. The Commission will reject this
request. Extensive comments have been filed in response to the First
Report-and'in response to the Inguiry initiating this proceeding. These
ecomments include statements from many licensees and organizations
which represent them, and discuss in detail underwriting, fundraising
and operating activities and their financial impact. We have made
substantial changes in both the general direction and in the specifics of
our policies and rules in light of these comments. We are not persuaded

26 ¥.C.C. 22



160 Federal Communications-Commission Reports

that further presentatlon of thIS m.formatlon through oral argument is
necessary _ :
_ . oummary of Actwns T(Lkem -

.48, Aftér exténsive review of the comments in t}ns prooeedlng, the
Commlssmn takes the following actions:

(a) A new rule prohibiting the broadcast of materlals in return for
consideration repIaces the: former rule prohibiting ‘all promotion of
products and services. The new. rule does not prohlblt acknowledg—
ments of contributions. -«

:(b)."No time hmlts om fundralsmg act1v1t1es in support of statlon
activities are adopted. These activities are largely self-limiting. and;
therefore, are most approprlately left to the dISCI‘e'CIOIl of 1nd1v1dua1
licensees, .

(e). No rules prohlbltmg promotlons of spemflc matters or 1tems or
prohlbltmg ‘remiote’” broadcasting are - adopted Stations are expecbed
bo thake reasonable good faith Judgments in keepmg w1th the new

“consideration received” rule. ~

(d}) The “name only” restriction on acknowled gments is ehmmated
Licensees. are. expected to responsibly exercise their discretion in-
developing their own policies to determine what constitutes a noncom:
mereial acknowledgment. Likewise, the Commlssmn does not hmlt the
number.of such acknowledgments." o

(e) Acknowledgments of . contributions in. the forms of pnzes
premiums;; auction items, and in-kind goods and services are not
specifically regulated but wﬂl be analyzed under the ‘consideration
received” rule. - -

(f) Fundralsmg which dlsrupts normal programmmg and is beyond
an “announcement” shall be for station purposes only. :

.49, The Commission cautions each licensee to act respon31bly in
carrying out the substantial changes it has permitted here so that the
licensee’s actions remain consistent with the noncommercial nature of
ita station. The Commission will be particularly concerned that its
“consideration” and “good faith judgment” standards developed in this
docket are not abused. We believe that the policies, procedures and rule
amendments set. forth herein will clarify the obligations of public
broadcasting licensees and contribute to the development of public
broadeasting in the manner envisioned by the Commission and the
Congress. We believe, therefore, that adoption of ‘these poheles
procedures and rules is in the public interest.

50. Authority for adoption of the rules herein is contained in
Sections 2, 4i) and 303, of the Communications Act of 1934, as
amended.

51. Aeeordmgly, IT IS ORDERED, 'I‘hat Part 73 of the Comnns—
sion’s Rules and Regulations IS AMENDED as set forth in the
attached Appendix B, effective June 25, 1981.

52. IT IS FURTHER ORDERED, That the request for declaratory
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ruling by Public Broadcasting Service, cited in paragraph 37, fn 17,
supra, 1S5 DISMISSED as moot. .

53.- IT IS FURTHER ORDERED That this proceedmg IS TERMI-
NATED

54 For further information coticerning this proceedmg, contact
John Kamp, Broadcast Bureau (202) 632-6302.

FEDERA_L COMMUNICATIONS COMMISSION
WILLIAM J TRICARICO Sec’retary

* Appendix A may. be seen in the FCC Dockets Branch

Appendlx B

I Seetlon 73.503 of the Commission’s Rules is amended to delete Notes 1 through 5
following paragraph {d); and to revise pa.ragraph (dj as follows:

Sectior 73.508 Llcensmg requlrements and service

B LI > e
(d) Each station shall furnish a nonprofit and noncoimmercial broadeast service.
Noncommercial educational FM broadeast stations are .subject.to the provisions of
§73.1212 to the extent they are applicable to the broadeast of programs produced by, or
at the expense of, or furnished by others. No announcement shall be broadcast at any
timein exchange for the receipt, in whole or in part; of consitderation to the licensee, its
prineipals, or employees. However, acknowledgments of: contributions can be made.

NOTE: Cofnrission mterpretatlon of thiy rule, including the acceptable form of
acknowledgménts, may be found in the Second Repo'rt and Order; adopted ‘April 23,
1981, entitled “Commission Policy Concerning the Noneommereial Nature of Educa—
tional Broadeast Stations.” (BC Docket No. 21136, 86 FCC 2d , 46 Fed. Reg. 27944, May
22, 1981). .

- 1T+ Section T3.621 of the Commission’s Rules is amended to delete Notes 1 through 5
following paragraph (e) and fo revise paragraph (e) as followa:

“Section 72.621 Noneommiercial educational stations
e M * . _ * . * *

(e) Each station shall furnish a nonprofit and noncommercial broadeast service.
Nonéommercial educational television stations shall be subject to ‘the provisions of
§73.1212 to the extent that they are applicable to the broadeast of programa produced

- by, or at:the expense of, or furnighed by othérs. No announcements shall be broadeast
at any time in exchange for the receipt, In whole or in part, of consideration to the
licensee, its prmcnpals, or employees However, acknowledgments of contnbutlons can
be made : —— L

NOTE Commission mterpretatlon of this rule mcludmg the a,cceptable form of
‘acknowledgments, may be found in the Second Report and Order, adopted April 23,

1981, entitled “Commission Poliey Concerning the Noneommercial Nature of Educa—
tional Broadcast Stations.” {BC Doeket No. 21136, 86 FGC 2d, 46 Fed. Reg 27944, May
. 22,1981). , _
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“serviee™ be limited to those: announeements that  directly promote such sa]e.s‘?
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;- Appendix’' C

Should the prohxbltxon against * announoement promotmg the sa]e of-a product or

Notwithstanding the matt.ers rmsed in “(1)" abcve, should a different standard
be applied to:- 7

course offer'mgs of Vocatmnal schools colleges or umvers!tles" '

the sale of govemment documents'?

- the sa.le of material related to the content of the program? .

the over-the-air meéntion -of credit cdrds in’ oonnectlon with- fundralsmg
activities? '

If so, what standard should apply?

If a licensee originates progrﬁmnﬁng'femporarily at a commercial enterprise,
would it, be able to urge listeners or viewers to visit the store, or to mention the

" loeation of the ong'matlon pomt‘"

If so, should such announcemenm be lmuted to fund ralsmg dnves or subject to
other conditiona?.

If identified prizes are to be offered over the air, what guidelines or conditiﬁns if

_any, should be adopted"

What guidelines should be used in deberrmnmg what oonstltutes a bom ﬁde
operatmgdiwsmn or suhsndy? R

What impact might result in hrmtmg underwntmg announcements to one durmg

any program of less than one-half hour duration?

What guidelines should be adopbed with respect to announcements identifying
those who provide goods, or services to educational ‘broadcast lrcensees instead of
programs or funds for their production? S .

- How many times per year are auctions held on ‘individuat stations? How ma.ny
days did each auction Jast?
During auction penods hDW much of the broadcast day is devoted to auction
purposes?
What percentage of the money raised during auctions comes from underwriters
of the auctions?
What standard should be used in defining what constitutes an underwriter?

Should educatlonal stations be penmtted to conduct auctmns for the benefit of
other entities? .

If s0, what guidelines should be applied, espec:a,lly as to number or duration of
the auctions?

Should different guidelines be used 1f a portlon of the proceeds is retained by the
station? If so, what guidelines?

How many times per year are fundraising drives’ conducted ‘on individual
stations? How many days did each drive Jast?

During fundraising drives, what percent of the broadcast day is devoted to
fundraising purposes? {Estimates would be welcome if precise information is not
available.)

B6 F.C.C. 2d
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(19) "What guidelines, if any, should be dpplicable to such fund raising activities"

(20} Should the Okio State rulmg be applied to fundra:smg ‘drives for entities other
than the licensee? If g0, what guIdelmes if- any, Should be adopted" ’

STATE\{ENT OF FGC COMSSION‘ER JAMES H. QUELLO IN WHICH
CoMMISSIONER JOSEPH R. .FOGARTY JOINS

IN RE:" SECOND REPORT | AND ORDER ESTABLISH]NG COMMISSION
POLICY CONCERNING THE NON- COMMERCIAL NATURE OF PUBLIC
BROADCASTING STATIDNS

It is my hope and belief that the Commlssmn s relaxation of certain
funding restrictions on Public Broadcasting stations will go a long way
toward. preserving and enhancing our non-commercial ‘broadeasting
system. It seems clear that the trend toward less federal funding will
continue and that alternative means of financing must be explored.
Certainly, it is in the public interest to acknowledge the contributions
made by Public Broadcasting in the past and to encourage even
greater efforts in. the future through these alternatwe fundmg
methods. . -

. While I recogmze the neceSSIty to. allow -more latltude to Pubhc
Broadcastlng stations to encourage funding, I also am aware that some
will be tempted to stray into.the presérves of commercial broadeasting,
I would caution those who are so tempted to renew their awareness of
the charter that brought non-commercial hroadcasting into being in
the first instance. I would also commend to them a careful readlng of
Paragraph 49 of the Second Report and Order. ~

< I_have long been supportive of Public Broadcastmg and I ful]y
mtend to continue that support. As an important part of that concern
it will be necessary to ensure that Public Broadcasting majntains its
special character as dehneated by both the: Congress and this Comnns—
sion. . ; .

APDITIONAL STATEMENT OF COI.ﬂvIISSIONER ABBOTT'WASHBURN'

RE: SECOND REPORT AND ‘ORDER ESTABLISHING COMMISSION Poticy
'CONCERNING THE' NONCOMMERC[AL NATURE OF PUBLIC :
BROADCASTING STATIDNS a

Today the Commlssmn has taken a4 major. step in dereg'ulatmg
noncommercial - radio* and - noncominercial television  licensees. Our
action addressed only the Commission’s fundraising. rules.: Neverthe:
less, the simplifications and clarifications to those rules signal a new
era for public broadcastmg statlons theIr audlences and their
underwriters.

Specifically, our new rules give pubhc broadcasters greater discre-
tion and flexibility in the fundraising area while preserwng the
essential character of a noncommercial broadcasting serviee.. Simply

8 FC.C 24



164 Federal Communications Commission Reports

stated; our new rules provide that no program or announcement can be
made in return for consideration. This “consideration received”. rule
will ingure that public broadeasters contmue to. make the1r progtam:
ming decisions apart from commercial marketp}ace pressures and
insulated from dependence on advertising revenues. We continue our
poliey of allowing acknowledgements of contributions. In addition} the
Commission has given tndividual public broadedsters wide dlscretlon in
identifying contributors and the concomitant responsibility. to insure
that the acknowledgements do not become advertisements.

The permissicn to use logos as part of the noncommermal telev1smn
station’s acknowledgements is one important aspect of the new rules.
We have eliminated former policies that. prohibited the use of logos,
and T expect their use will increase the number of private companies
that underwrité programs and-general station operations. While our
rulemaking. on thése matters was pending, PBS requested that we
issue a declaratory ruling to allow logos, noting that careful use would
not ecompromise the noncommercial nature of public.television. Based
on the record in this proceeding, I am convinced that permitting logos
will not undermine the basic, noncommereial character of this service.

One of the likely effects of the new rules will be to increase the total
contributions and the number of individual contributors’ to publie
stationis. The inereased breadth of privaté support should reduce the
ability of any single, private or public entity to affect programming
decisions and thus should help ensure that public stations provide an
alternative programming service to the commercial “broadeasting
serviee: In addition, public broadcasting may become less dependent
upon federal support for their operations and programming. In today’s
climate of reduced federal funding for public broadeasting, it is to the
Commission’s credit that we have been mindful of the Congressional
policy that a significant portion of public broadcasting’s -financial
support should come from the private séctor. In view of the necessity
for vigorous fundraising, especially now, the Commission has granted
public broadecasters more latitude.

While we have attempted -to address the -financial needs of
noncommercial stations, we have at the same time balanced that-need
agamst their obhgatlon to provide a noncommercial broadeasting
service. To a large degree, preserving this balance now becomes the
responsibility of each noncommercial licensee. The changes permitted
here must be implemented in such a fashion that licensees’ actions
remain consistent with their noncommercial character. Often, there
will be a fine line to draw hetween acknowledging donors: and. their
goods or services versus announcements which promote -the sale of a
product or service. I am -confident that the public broadeasting
licensees will not abuse the deregulatory measures adopted and that
we can rely on their judgment, their independence, and their good
faith to preserve the essential character of the noncommercial
broadcasting service.
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