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I
THE PROCEEDING

This public proceeding was instituted by an Order of
the Commission on April 17, 1978, amended October 13, 1978
("Order"), pursuant to Sections 15(b) and 19(h) of the Securi-
ties Exchange Act of 1934 v/ to determine whether one cor-
porate broker-dealer respondent and various indlvidual
respondents willfully violated or wilfully alded and abetted
violations of the registration requirements of Sections 5(a)
and 5(c) of the Securities Act of 1933 2/ ("Securities Act")
and the antifraud provisions of Section 17(a) of the Securities
Act 3/ and Section 10(b) of the Exchange Act .7 and Rule 10b-5
thereunder 5/ in connection with the offer and sale of savings
certificates and promissory notes of Fidelity Loan and Invest-
ment Corporation (FLIC debt securities), options to convert
FLIC debt securities into the stock of GEBCO Investment Corpora-
tion (GEBCO options), and limited pafgﬁgiship iﬁgéreété in
the Meadowlands Inn Limited Partnership (MILP interests),
and the remedial action, if any, that might be appropriate
in the public interest.

The Order also includes charges that the broker-dealer
respondent, wilfully alded and abetted by three indiyiduil

respondents, falled to record sales of FLIC debt securities,

Y 15 y.5.c. §78 (b); 15 U.S.C. § 78s (n).
2 15 v.s.c. §77e (2), TTelc)

¥ 15 u.s.c. §77q (a).

% 15 v.s.c. §785 ().

2/ 17 ¢.F.C. 240.10b-5

)

.
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GEBCO options, and MILP interests on its books and records

in wilful violation of Section 17(a) of the Exchange Act &/

and Rules 17a-3 and 17a-4 thereunder. z/

In addition, the Order charges that the broker-dealer
firm, wilfully alded and abetted by two of the individual
respondents, charged its customers excessive and unreasonable

markups in its principal transactions with retall customers

in wilful violation of Section 17(a) of the Securities Act

and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder.

Lastly, the Order alleges as an additional basis for
the imposition of sanctions the entry of varilous specifiled
orders of temporary and permanent injunction entered by the
United States District Court for the Western District of
Pennsylvania against various of the respondents in thils pro-

ceeding on the basis of theilr activities in connection with

the offer and sale of FLIC debt securities and MILP interests.

& 15 y.s.c. 78q (a).
I/ 17 c.p.c. 240.17a-3, 250.17a~k.

8/ On Februarv 10, 1977, the United States District Court for the
Western District of Pennsylvania entered an order temporarily en-
Jjolning registrant from engaging in acts in violation of Sections
5(a) and 5(c) of the Securities Act with respect to the offer and
sale of FLIC securities and MILP interests. On April 12, 1977, the
same Court entered an order permanently enjoining Edward B. Boyer
from.engaging in acts, practices and courses of conduct in viola-
tion of Sections 5(a), 5(c) and 17(a) of the Securities Act, Sec-
tion 10(b) of the Exchange Act and Rule 10b-5 thereunder with re-
spect to the offer, purchase and sale of FLIC securlties, MILP
interests or any other securities, By order dated September 20,
1978, the District Court permanently enjoined Respondents First

(CONTINUED)

8/
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One named respondent, Edward B. Boyer, entered into a
settlement agreement wilth the Commissioni 3/ accordingly,
such findings as willl necessarily be made herein respecting
Mr. Boyer in light of hils involvement in activities that are
the subject of charges against the remalning respondents,
will have no application to him.
The five-day evidentiary hearing was held in Pittsburgh,
Pennsylvania. All parties have been represented by counsel
throughout the proceeding. Proposed findings of fact and
conclusions of law and supporting briefs have been filed by
the parties pursuant to 17 C.F,R. §201.16 of the Commission's
Rules of Practice. (T‘
The findings and conclusions herein are based upon the (}
reqord and upon observation of the demeanor of the varilous

witnesses. The standard of proof applied to the antifraud

charges is that requiring proof by clear and convincing

8/ (CONTINUED)

Pittsburgh, Geswaldo, Golling, and Kohl "from engaging in acts,
practices, and courses of business which constitute and will
constitute violations of" Sections 5(a) and 5(c) of the Securities
Act, Section 17(a) of the Securities Act, or Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder, in connectlion wlth offers,
sales, purchases, etc, of FLIC savings certificates or promlssory
notes, limited partnership interests of MILP, "or any other securi-
ties." Respondent Benson was similarly enjoined except that language
appertaining to him did not refer to interests in MILP.

Official notice is taken that the time for appeal from these.
orders of the District Court has explred, making the Injunctive ,
orders final, <:;

=4 Securities Exchange Act Release No. 14968, July 17, 1978.
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| 10/

evidence. ~ As to the remaining charges, the preponderance

of the evidence standard of proof is applied.

10/

The Court of Appeals for the District of Columbia Circuit has held
that in an administrative proceeding brought by the Commission to
determine whether a broker—dealer and its president had violated
antifraud provisions of the federal securities laws and in which
the sanction in question involved "an expulsion or a substantial
suspension order" the "clear and convincing" standard of proof
rather than the long-standing "preponderance of evidence' standard
of proof should have been applied. Collins Securities Corporation
v. S.E.C., 562 F, 2d 820, decided Aug. 12, 1977, as amended on
denial of request for rehearing September 23, 1977. Although a pe-
tition for certiorari from the Supreme Court was not filed in Collins,
the Commission has continued to assert in other proceedings that the
preponderance of the evidence standard is legally sufficient in all
administrative proceedings under the securities laws, e.g. Charles
W. Steadman v. S.E.C., No. 77-2415, currently pending in the Court
of Appeals for the Fifth Clrcult, an appeal fram the Commission's
decision in Steadman Securdities Corporation, et al., Investment
Company Act of 1940 Release No. 9830, June 29, 1977, 12 SEC Docket
1041, July 12, 1977. In the Steadman appeal the Commission urges
that Collins conflicts with an earlier declision of that same circuit
(Abbett, Sommer & Co., Inc. v. Securities and Exchange Commission,
['70-'71] Fed. Sec. L. Rep. [CCH] ¢ 92,813 (1970), cert. den. 401
U.S. 974 (1971) ); with decisions of the Court of Appeals for the
Second Circuit (De Mammos v. S.E.C., C.A. 2, No. 31469 (Oct. 13,
1967), affirming James De Mammos, 43 S,.E.C. 333 (1967); Wright v.
S.E.C., 112 F. 24 89 (C.A. 2, 1940); and with a long line of the
Commission's decisions (Richard C. Spangler, Inc., Securities Ex-
change Act Release No. 12104, 8 SEC Docket 1257 (February 12, 1976),
remanded on other grounds sub nom. Nassar and Co. v, Securities and
Exchange Commission, L '77-'78] Fed. Sec. L. Rep. LCCH] 96,185 (C.A.
D.C., Cctober 3, 1977); Sidney leavitt, Securitles Exchange Act
Release No. 10013, 1 SEC Docket 1 (February 22, 1973); M.V. Gray
Investment, Inc,, 44 S.E.C. 567, 575 (1971); In re Norman Pollisky,
2 S.E.C. ﬁ58, I59-460 (1967); Underhill Securifties Corp., L2 S.E.C.
689, 695 (1965); White and Weld, 3 S.E.C. 166, 539-540 (1938).)

In view of the conflict among the Circuits on this point and in
light of the forums avallable on any appeal that may be taken, it
is concluded that the more appropriate course 1s to apply the "clear
and convinecing" standard of proof as respects fraud charges.

g™ TR
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II )
FINDINGS OF FACT AND LAW

A. The Respondents; Background Concerning Relationships
of Respondents to Issuers of Securities Sold and
their Related Companies.

Respondent First Pittsburgh Securitles Corporation
("First Pittsburgh" or "registrant"), a Pennsylvania corpora-
tion, has been registered with the Commission as a broker-dealer
pursuant to Section 15(b) of the Exchange Act since May 11, 1972.
It is a member of the National Associlation of Securities

Dealers, Inc. and of the Philadelphia Stock Exchange.

First Pittsburgh was formed after Edward B. Boyer 11/

in early 1972 approached Respondent Salvatore F. Geswaldo,

then engaged as a registered representative at Reynolds
Securities, Inc., with a proposal for formation of a broker-
deéler firm as a wholly-owned subsidiary of GEBCO, 12/ which
Boyer had incorporated in Pennsylvania in 1970. As of 1974
GEBCO was the parent and holding company of a number of wholly-
owned subsidiaries including, among others: Plaza Development
Corporation ("Plaza") and Creative Development Corporation ("Creative'),
both incorporated in Pennsylvania in 1970; Fidelity Loan and Investment
Corporation ("FLIC"), chartered under Pernsylvania law as a small loan

company , and acquired by GEBCO in 1972; and First Pittsburgh.

v See footnote 9 above and text relevant thereto,

12/ The record indicates that the name GEBCO 1s a contraction formed
fram the names Geswaldo and Boyer. It is not clear, however, whether
Geswaldo had any association with GEBCO prior to formation of First
Pittsburgh.
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When Filrst Pittsburgh was formed in April, 1972, Boyer
was its treasurer and Respondent Donald R. Kohl, who had
worked at Reynolds Securities, Inc, as a securities 'salesman
along with Geswaldo, served on an Interim basis as president
until July, by which time Geswaldo had terminated his rela-
tionship with Reynolds Securities Inc., and took over as
president of First Pittsburgh. Subsequently, Respondent Carl
B. Benson, a longtime friend of Geswaldo's with no prior ex-
perience 1n the securities industry, and Respondent Bernard
H, Golling, who was hired by Geswaldo from another securiltiles
firm, jolned First Pittsburgh as securitles salesmen in
August 1972 and July 1973, respectively.

Controlling interest in GEBCO 1In 1972 was held by Boyer,
president, and Geswaldo, vice-president, who together held
the bulk of outstanding GEBCO stock. First Pittsburgh con-
tinued as a wholly-owned subsidlary of GEBCO until it was
"spun off" in February 1975, at which time GEBCO shareholders
received First Pittsburgh stock on a pro rata basis.

Respondent Geswaldo has continued as president of First
Pittsburgh from July 1972 to the present. He has been registered
with the NASD as a registered representative since January 1960
and as a principal since about July 1972. In addition to the
duties inherent in his office of president, Geswaldo, in
terms of direction of effort, has been active primarily in
the area of trading and in some. ~“supervislon and direction

of registered representatives.
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Geswaldo was vice-president of GEBCO and FLIC from about
July 1972 to August 9, 1976, and was a substantial stockholder
in GEBCO. After the latter date he continued to own about
20% of GEBCO's stock and continued as such to have a substan-
tial Interest in the management of its affairs. Thus, in
February of 1977, he signed GEBCO's petition fer reorganization
under Chapter X of the Federal bankruptcy laws as "acting vice
president.”

In addition to his brief, interim period as president
of First Pittsburgh when 1t first began business, Respondent
Donald R. Kohl was employed as an NASD reglstered securi-
ties salesman with Flrst Pittsburgh from Aprll 1972 to September
1977. Within that period he owned from 1 to 10% of the
stock of First Pittsburgh. He was registered as a principal
with the NASD but did not function as such at Filrst Pittsburgh
with the exception of the period during his brief, interim
stint as president.

Beginning in the fall of 1976, at a time when Boyer
was 1ln Florida and after Geswaldo had resigned as vice president
of GEBCO in order to devote more attentlon to the affairs of
First Pittsburgh, Respondent Kohl together with Respondent
Benson assumed primary responsibility for the management of
GEBCO and 1ts subsidlaries, including the raising of new in-
vestog equity capital in substantial amounts that was needed <::

i1f the financial condition of GEBCO was golng to be stabillized



7:
{
!\

-9 -

and the need for recrganization proceedings was to be averted.

Respondent Carl B, Benson was reglstered with the NASD
as a registered representative from the commencement of his
employment with Flrst Pittsburgh in the fall of 1972, where
he functioned as a securities salesman until September, 1977.
Within that period he owned from 1 to 10% of the stock of
First Pittsburgh.

As previously noted, Benson and Kohl in the fall of 1976
assumed primary responsibility for managing and attempting to
obtain additional equity flnancing for GEBCO and its subsi-
diaries.

Respondent Bernard H. Gollling has been registered with
the NASD as a registered representative since approximately
July 1969. He was employed as a securities salesman
with First Pittsburgh from about August 1973 to September 1977.
Within that period he w a s the beneficial owner of from
5 to 10% of the common stock of First Pittsburgh.

Respondent Charles Krzywicki has been a licensed prineci-
pal and the operations manager of First Pittsburgh during the
period January 1973 to the present. Within that perliod he has
been the secretary-treasurer of First Pittsburgh and the bene-
ficial owner of between one and five percent of its stock.

His dutilies included malntenance and supervision of the main-
tenance of First Plttsburgh's books and records, He 1is charged
only with wilfully alding and abetting the alleged violatlons
by registrant of requlirements for keeping certaln books and

records,
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Former Respondent Edward B. Boyer 13/ has been at

various material times vice-president, secretary-treasurer,
"a director, and the beneficial owner of between seventy-five
and pne hundred percent of the common stock of First Pittsburgh.
From approximately April 1972 to June 1977 Boyer, and from
approximately June 1972 to the present, Geswaldo, have been
in direct or indirect control of First Pittsburgh. Boyer
has been a licensed principal with the firm from i1ts formation
in April 1972 but did not take an active part in 1ts operation
or management in view of hls preoccupation with the affairs
of GEBCO and various of 1ts subsldiaries.
Boyer has been at relevant times president, an offlicer, 651
a director, and a controlling person of GEBCO and its affillates, ()
which he organized or acquired. During 1976 and early 1977,
Boyer resided in Florida, but through phone calls and corre-
spondence he ﬁevertheless took an active part in the mariagement
of, and 1n efforts to refinance, thé financially-troubled
GEBCO complex.

B. Offer and Sale of Unregistered Securltiles.

Between April 1974 and June 1975 GEBCO syndicated the
Meadowlands Inn Limited Partnership ("MILP") pursuant to

a claimed private offering exemption under Section U(2) of the
14/

Securities Act. — MILP involved offers and sales of 20 limited
1 See footnote 9 above and text relevant thereto. <z:;
14/

15 U.S.C. § 774(2).
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partnership interests at $25,00Q each, for a total of $500,000
to be raised. It was structured with Plaza, a GEBCO subsidiary,
as the 49% general partn;r of the partnership and with

Creative, another wholly-owned subsidlary of GEBCO, as MILP's
sublessee-management agent. The Meadowlands Hilton Inn and
MILP operated under GEBCO's control following completion of

the syndication.

Respondents Geswaldo, Kohl, and Golllng made offers and
sales of MILP interests to certain of thelr customers at
First Pittsburgh, and they used the telephone and mails to
offer to sell, to sell, and to deliver these securities to investors.
Geswaldo sold $112,500 worth of MILP interests to four Investors;

Kohl sold $37,500 worth to one investor; and Golling sold $25,000 worth
to cne investor. Sales by these three respondents thus accounted for 35%
of the funds to be raised under the MILP offering.

The sales were made by these respondents pursuant to
Boyer's payment of a commission of 4% of the gross sales
price., The record does rot indicate that First Plttsburgh
shared these commissions or that the sales were handled as
First Pittsburgh transactions. However, First Pittsburgh
offlices, telephones and other facillitles were utilized iIn
the effectuation of these sales, Moreover, and perhaps of
equal or greater importance, the status of the purchasers

as PFirst Pittsburgh customers gave the individual respondents
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access to them as potential customers. The purchasers were
generally not told that these sales of MILP interests were
being handled as other than transactions through First Pitts-
burgh.

There 1s no dispute about the fact that the MILP interests
are securitlies nor 1s there dispute about the fact that th;y
were not registered under the Securlties Act. The involved
respondents urge the interests were exempt from registration
as a privéte offering under Section 4(2) of the Securities Act, claiming
that all sales were made to sophisticated investors who re-
ceived "full disclosure".

The record establishes that the involved respondents (j;
have failed to carry their burden of establishing entitlement (?%
to the claimed exemption, which entitlement must be established
not on conclusory statements of the respondents but upon evi-
dence that 1s clear and exact and that comprehends all the

purchasers or offerees. Lively v. Hirschfeld, U440 F. 24

631, 632-3 (C.A. 10, 1971).
Only one MILP investor, E.F.G., testifled at the hearing,
at the call of the Division. This Investor was solicited to
buy an MILP partnership interest by Respondent Kohl, who mailed
the customer an "MILP Confidential Memorandum" and a Hilton
brochure. Later E.F.G. called Kohl about language 1ln the MILP
Memorandum indicating purchasers should have a net worth exclu- <:>

sive of home, furnishings, and auto of at least $250,000,
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and told him he did not have such net worth. Kohl assured

him it would be all right for him to invest, without asking
E.F.G. what his actual net worth was. In fact, 1t was only
about half of the indicated amount. Kohl also failed to ask
the investor other questions that would have determined whether
he was in fact a "sophisticated" investor, another of the
criteria set forth for determining suitability in the Confi-
dential Memorandum. Such inquiry would have shown, as the
record establishes, that E.F.G. was not in fact a sophisti-
cated investor or one having access to the kind of information
concerning the MILP interests that would make a registration
statement not important to him. Relying on Kohl's assurance
of his eliglbllity to purchase, E.F.G. executed before a
notary public without reading 1t a document recilting hils net
worth to be in excess of $250,000 and that he was a sophisti-
cated investor,

In April of 1975 Kohl solicited and sold E.F.G. another
one-half unit of the MILP interests. Although by June of 1975
Kohl was well aware of GEBCO's shaky flnancial condition 15/
and E,F.G. called him to lnquire about why his MILP interests
were not paying him anything, Kohl made no proper disclosure
of the facts as he knew them nor did he re-evaluate the suilta-

bility of MILP interests as a holding in E.F.G.'s portfolio.

1 )
=4 This point concerning his knowledge of GEBCO's financial condition,

as well as that of Geswaldo's, Benson's, and Golling's, 1s developed
further at later points herein.
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The involved respondents did not call other offerees or

purchasers of MILP interests to testify nor did they otherwise establish

entitlement to a Section U4(2) exemption under the criteria set

forth in Lively, above.

Finally, if the testimony of the respondents who sold
MILP interests 1s to be credited, they themselves did not
possess rellable financial Information and other relevant
data concerning GEBCO and its subsidiaries adequate to make
a judgement on the value of MILP interests. If they, who
were close to and had access to Boyer, did not have such In-
formation, it is difficult to comprehend how the purchasers
of MILP interests could have had such information. There is
no evidence in the record that they had access to information
concerning GEBCO and its subsidiaries such as would have made
registration of the MILP 1nterests unimportant to them,

From approximately 1973 to January 1977, Respondents

Geswaldo, Kohl, Benson and Golling, along with others, offered
and sold to public Investors subordinated debentures, otherwise

referred to as "savings" or "thrift" certificates; and promis«

sory notes of Pidelity Loan and Investment Corporation ("FLIC
debt securities"); on occasion, sales of FLIC savings
certificates were coupled with options to convert these secu-

rities into GEBCO stock ("GEBCO options"). 16/ The malls

1¢/ In February 1977 GEBCO and its subsidlaries, including FLIC, filed
a petition for reorganization under Chapter X of the federal bank-
ruptey laws as a result of which redemptions of and interest pay-
ments on FLIC debt securitles ceased.
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and the telephone were used by these respondents to offer to
sell, to sell, and to deliver these securilties to investors.

As of January 1977 outstanding FLIC saving certificates
were held by 125 public Investors, representing proceeds of
$1,167,267. Of that amount, $898,289 worth (76.96%) was held
by 76 investors who had securities accounts at First Pittsburgh.
Seventy~five of such 76 customers purchased their FLIC savings
certificates through Respondents Geswaldo, Kohl, Benson, and
Golling.

As of January 1977 there were also outstanding FLIC
promissory notes held by elght public investors representing
proceeds of $60,000. Two of these made purchases in the
aggregate amount of $30,000 through one or more of the four
individual respondents. Thus, 77 of the 78 purchasers of
FLIC debt securities who were customers of First Pittsburgh
made their purchases through Respondents Geswaldo, Kohl, Benson,
and Golling.

The great bulk of FLIC debt securities sales after
September 1973 were made by Respondents Geswaldo, Kohl, Benson
and Golling, and of such sales subsequent to September 1975,
representing some $600,000 worth, virtually all were made by
these four named respondents.

Sales of FLIC debt securities and GEBRCO options made by
Resﬁondents Geswaldo, Kohl, Benson, and Golling were not treated as,

nor were they, transactions of First Pittsburgh, The firm re-
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ceived no commissions or other compensation reflecting these
transactions nor did it reflect them on 1lts purchase and
sales blotters. The firm did not 1lssue confirmations, or
otherwise treat the sales as First Pittsburgh transactions.
The Dilvision d4id not establish by a preponderance of evidence
that these were in fact, as it contends, transactions of
First Pittsburgh.

However, 1t is clear that the extensive sales of FLIC
debt securities and occaslonal sales of GEBCO options by
the four respondents who were also registered representatives
of First Pittsburgh were made possible by the access to po-
tential customers that thelr status as securlties salesmen
at First Pittsburgh gave them. Many of such purchasers re-
garded FLIC investments as Just another item in thelr invest-
ment portfolios and were likely unaware that they were not
First Pittsburgh transactions. 17/

Moreover, the offices, telephones, and other facilitiles
of First Pittsburgh were utilized by the four individual re-
spondents in making the sales of FLIC debt securitles and

GEBCO options.

LV Transfers of funds fram custamer accounts for the purchase of
FLIC securities were reflected on First Pittsburgh's records,
and customers slgned authorlzations for such transfers.

e

™
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On September 23, 1975, Boyer, faced wlth an acute and
mountling need to generate money for operation of the Meadow-
lands Hilton Inn and to téke care of unpaid construction bills
and other expenses, entered into an agreement with Respondents
Geswaldo, Kohl, Benson, and Golling (the "investment group")
under which the group was to receive a controlling block of
Boyer's GEBCO stock if the investment group met certailn
conditions, e.g. an early infusion of $40,000 and subsequent
generation of prescribed monthly sums of cash through sales
of FLIC debt securities and GEBCO options until December 21,
1976, at which time the escrowed Boyer GEBCO shares would be
distributed to members of the Investment group in proportion

d. l§/ The

to the amounts of FLIC securities they had sol
receipts from sales of FLIC securitlies were to be used to
keep the GEBCO caomplex alive until operations of the Hilton
Inn would improve enough to make the operation revenue pro-
ducing. The investment group members, of course, eschewed any
commissions in light of the arrangement for obtalning ownership
interests in GEBCO.

During the period from September 6, 1974 to September
14, 1976, Respondents Geswaldo offered and sold some $143,198.25

worth of FLIC savings certificates to 24 purchasers who were

18/ The details of this agreement are spelled out more fully below in
connection with consideration of the fraud charges.
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customers of his at First Pilttsburgh. Of this total amount,
about $104,298.25 represented sales to 10 customers during
the period October 2, 1975 to September 14, 1976, In addi-
tion, in October 1973, Geswaldo sold $20,000 worth of FLIC
promissory notes to one customer at First Pittsburgh.

During the period from July 25, 1974 through July, 1976,
Respondent Kohl sold approximately $376,765,28 worth of FLIC
debt securities to 16 of his customers at First Pittsburgh.

Of this amount, approximately $256,893.57 worth was sold to
11 customers during the period October 16, 1975 through July
1976.

During the period from November 26, 1974 to November 9,
1976, Respondent Benson sold some $176,188,64 worth of FLIC
savings certificates to 21 of his customers at First Pittsburgh.
Of this total, $138,055,86 worth represented sales to 18 cus--
tomers during the period October 3, 1975 to November 9, 1976,
In addition, Benson in May 1976 sold $10,000 worth of FLIC
promissory notes to a customer of his at First PIlttsburgh.

During the period January 2, 1975 to September 7, 1976,
Respondent Golling offered and sold some $148,369.75 worth of
FLIC dqbt securities to 18 customers of his at Filrst Pittsburgh.
Of this amount, $95,869.75 represented sales to 13 customers

during the period November 20, 1975 to September 7, 1976.

2

™
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It is clear that the FLIC debt securities and GEBCO
options are securities within the meaning of Section 2(1) of
the Securities Act, 15 U.S.C. 77b(1l), and the involved re-
spondents do not contend otherwise. The record establishes
that FLIC debt securities and GEBCO optlons have never been
registered with the Commlission and the 1lnvolved respondents
do not contend otherwise.

Instead, these respondents urge that the FLIC debt
securities had been sold for a considerable time before they
began offering and selling them and they argue that they had
a right to rely on Boyer's assurances or actions (and, sgs
to Respondents Kohl, Benson, and Golling, upon Geswaldo's

assurances 12/ or actions) to infer that FLIC debt securities

g
‘

and GEBCO options were in some way exempt from the registration
requirement. 20/ Contentions by securities salesmen that they
were entitled to rely upon assurances by other company officers

as to the absence of need for registration were rejected in

19/
The record does not show that any selling respondent actually sought

or obtained specific assurances fram either Boyer or Geswaldo as to
the avallability of an exemptionand the basls thereof.

20/
The intra~-state exemption 1s not avallable because a number of sales

were made to persons outside Pernsylvania.
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Feeney v. S.E.C., 564 F. 24 260,262 (C.A. 8, 1977) where the
court stated in pertinent part:

This court has recently recognized that
ignoring the obvious need for further in-
gquiry and reckless indifference to suspi-
cious facts will support a finding of a
violation of Section 5(a) and 5(c) of the
Securities Act, 15 U.S.C. §§77e(a) and
77(e)c. Wasson v. SEC, 558 F.2d 879,887
(8th Cir. 1977).

The facts presented in the instant proceeding present

an even stronger case than those in Feeney for requiring

each selling respondent to make his own reasonable investiga-
tion to determine the reglistration status of the securities.
Thus, here, Geswaldo was the vice president of GEBCO, Geswaldo
and Golling were both shareholders of GEBCO, and on September
23, 1975, Geswaldo, Kohl, Boyer, and Golling became part of
an investor group that stood to acquire a conttrolling block
of Boyer's GEBCO shares 1f they were successful in selling
enough FLIC debt securities to keep GEBCO from bankruptcy.
Moreover, when they became a part of the investoer group,

each member thereof became aware of the fact that revenues
generated by FLIC were to be used in a fundamenﬁally different
way from how tﬁey had been employed theretofore., Certainly
the selling respondents, by the time they became members of
the "investor group," if not before, became duty bound to

make reasonable inquiry concerning the reglstration status of

s
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FLIC debt securities and GEBCO options., In falling to do so
they ignored, in the 1anguage'of Feeney, above, ", . . the
obvious need for further inquiry and [demonstrated] reckless
indifference to suspiclous facts that will support a finding
of a violation of Section 5(a) and 5(¢). . . ."

On the facts found above, it 1s further found that
First Pittsburgh wilfully alded and abetted wilful violations
of the registration requirements of Sections 5(a) and 5(e¢) of
the Securities Act by Respondents Geswaldo, Kohl, Benson, and
Golling in the offer and sale of MILP interests, FLIC debt
securities, and GEBCO options in that First Pittsburgh,
through Geswaldo, 1lts president, and Boyer, an officer and
major shareholder, knew or should have known that the violations
were occurring, and knew that First Pilttsburgh was facilitating
and furthering in a material way the making of the offers and
sales that constituted the violations. &b/

C. Fraud in the Sale of Securitles,

The record establishes by clear and convinclng evidence
that Respondents Geswaldo, Kohl, Benson, and Golling flagrantly

violated the antifraud provisions of Section 17 (aj of the Securities-

2/ Securities and Exchange Cammission v. Barraco, 438 F.2d 97,99
(C.A. 10, 1971); Securities and Exchange Commission v. Manage-
ment Dynamies, Inc,, 515 F.2d 801, 811 (C.A.2, 1975).
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Act and of Section 10(b) of the Exchange Act and Rule 10b-5
thereunder in thelr sales of FLIC debt securitles and GEBCO
options.

Because the nature of such viliolations changed appre-
clably, indeed dramatically, with the formation on September
23, 1975, by these four resbondents of the "investor group,"
referred to earlier herein, designed to promote and foster the
sale of such securities under an arrangement with Boyer that
would have given the investor group a controlling block of
Boyer's GEBCO stock after a prescribed period and upon meeting
certain conditions, it is necessary to set forth 1n somewhat
greater detail than has been done heretofore the terms and
conditions affecting the investor group and the circumstances
leading to its formation.

n April 30, 1975, after the February "spin-off" of First
Pittsburgh from GEBCO, Boyer wrote Geswaldo a confidential
memorandum dealing with the question of whether First Pitts-
burgh should invite its registered representatives to acquire
an ownership position in the firm, a subject the two of them
had previously discussed. In the memo Boyer stated hils oppo-
sition to the suggestion, stating, among other things, that

First Pittsburgh did not need the money. Boyer contrasted

First Pittsburgh's finanelal condition with that of GEBCO and
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i1ts affiliates, stating that "... the present financial

situation of the Gebco companles is such, that the only area

that may be in existence next year is First Plttsburgh." 22/

Boyer went on to write, ibid:

First and foremost, when we dld need money in
Gebco, we made an offer, ®and it was not re-
celved by the brokers. I was willing to take

in a partner then — because I needed the money —
I do not need 1t now 1in First Pilttsburgh, so I

do not want partners now. It 1is that simple.

But by September, 1975, GEBCO and its subsidiaries
were In such desperate filnancial straights that Boyer decided

to offer certain registered representatives of First Pittsburgh

a substantial ownership interest in GEBCO (not In the registrant), 4in

a desperaté effort to avert the imminent financlal collapse of GEBCO. The schem

he devised had certain aspects of ingenulty-- unfortunately,
it aiso incorporated necessary elements of fraud by making
present holders and subsequent purchasers of FLIC debt securi-
ties and GEBCO optilons unknowing or unwitting risk bearers
of a GEBCO collapse.

In various memoranda and In a face-to-face meeting at
GEBCOt's offices (located in the same small building in which

First Pittsburgh was located), Boyer explalned to Geswaldo,

22/ Division's Exh, 87. The Division's exhibits are numbered; those
of the respondents are lettered. -
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Kohl, Benson, and Golling the precarious financilal condition
of GEBCO and his plan for working out its survival.

Boyer explained that through an attorney he had worked
out long-term payout arrangements with all construction
creditors of the Hilton Inn whereby some $140,000 overdue
the creditors would be paid?at the rate of $2,000 per week
to assure a complete payout by December 31, 1976. Entering
into this arrangement was necessary, Boyer sald, to keep the
creditors from filing suit and thus bringing "“the entire
company down."

Even apart from the unpalid construction costs, the
Hilton Inn's operations were not generating quite enough
cash flow. Its bank acéount was generally overdrawn In an
amount of some $35,000, though because of the "float" of
checks and cash deposits, it was showlng a cash balance of
about $10,000, Boyer explained. The immediate need, then,
was for an infusion of capital in the amount of $40,000
in order to "stabllize" the bank account and the generation
of additional cash until the end of 1976 sufficlent to pay
off the unpaid construction costs at the rate of $8,000 per
month together with any other GEBCO obligations that might

become due that could not be met out of current operations.

In addition, the capital to be generated by other than opera-

tion of the Hilton Inn would also be utilized to redeem FLIC

debt securities and to meet the interest payments thereon.

yay
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The additional cash was to come from an accelerated campaign
to sell FLIC debt securities, GEBCO options and perhaps GEBCO stock apart
from an option arrangement. The selling campalgn was to be
conducted by Geswaldo, Kohl, Berson, and Golling, the
"investor group," who would operate without commission or
other direct compensation in return for receiving a pro rata
(depending upon the success of each individual's efforts in
raising or contributing cash) distribution of shares in a
confrolling block of 132,882 GEBCO shares owned by Boyer and
escrowed for the purpose. At the time, Boyer owned 219,614
shares of GEBCO stock, representing some 67% of the 325,000
outstanding GEBCO shares.

Each member of the investor group signed the agreement
with Boyer dated September 23, 1975 (Exh. 74) formalizing
the arrangement, and the members of the investor group also
entered into an agreement of the same date among themselves
providing for the distribution of the escrowed GEBCO shares
following successful completion of the terms of the agreement
with Boyer.

Both agreements contemplated that additlonal members
might be taken into the investor group, but evidently no
one else joined. ) .

The agreement with Boyer came into effect by October 13,
1975, by which time Geswaldo had provided the necessary infusion
of a minimum of $40,000 within the prescribed 30 days. When
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the agreement thus came into effect, the investor group
acquired the immedliate right to vote the escrowed shares
of GEBCO stock, and Boyer came under an obligation not to
incur any new or additional obligations without the con-
currence of the investor group.

The agreement between Boyer and the investor group in-
cluded a provision that the percentage of his ownership of GEBCO
stock should not be diluted without hils consent. In an
October 13, 1975 memo to the investor group, Boyer gave
blanket consent so that GEBCO options and GEBCO stock could
be sold if the investor group so desired.

As already noted, the additional cash needed to keep the
Hilton Inn, and GEBCO generally, solvent until operations of
the Inn would, 1f successful, generate enough cash so as no
longer to require outside "infusion" of eash, was to come
primarily from sales of FLIC debt securitles. This meant that
FLIC would no longer invest proceeds so as to make a profit
but would instead be making unsecured, interest~free inter-
company loans to GEBCO or its subsidiariés. Thus, as already
noted, sales of FLIC debt securitles would have to be relied
upon, among other things, to redeem FLIC debt securities when
they became due and to pay interest thereon. The Investor

group was of course well aware of how this would operate.
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This 1nvolved elements of a Ponzi-type scheme, since the plan

would only work if Increasing sales of FLIC debt securities
23/

" could be generated, —

The record establishes that for the flscal years ending
June 30, 1975 and June 30, 1976, and as of February 1977,
GEBCO and its subsidiaries, including FLIC, were insolvent,
in that these companies were unable to pay their debts as
they matured absent further sales of FLIC debt securities
or borrowing or the infusion of further equity capital in
some form. Moreover, their current liabilities exceeded
their current assets at those times,

For the fiscal year ending June 30, 1975, GEBCO's total
consolidated assets amounted to $1,309,533, its total consolie
dated liabilities amounted to $1,613,770, its total consoli-
dated income amounted to $1,297,884, its total consdlidated
expenses amounted to $1,757,633, its consolldated net 1loss
amounted to $459,748, its retained earnings amounted to a
negative ("()") $624,769, and its total equity amounted to
($304,237). For the fiscal year ending June 30, 1975, FLIC's
total consolidated assets amounted to $601,767, its total
consolidated liabilities amounted to $733,761 {of which
$689,397 consisted of outstanding FLIC debt securities},

2y There is no indication in the record that sales of GEBCO options or
of GEBCO stock reached any significant amounts,
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its total consolidated income amounted to $42,486, 1ts total
consolidated expenses amounted to $121,293, its consolidated
net loss amounted to $78,807, its retained earnings amounted
to ($180,737), and its total equity amounted to ($131,944),
For the fiscal year ending June 30, 1975, Creative's total
assets amounted to $49,385, its total 1liabilities amounted
to $313,099, its total income amounted to $1,051,718, its
total expenses amounted to $1,288,904, its net loss amounted
to $237,185, its retained earnings amounted to ($264,713),
and its total equity amounted to ($263,713).

For the fiscal year ending June 30, 1976, GEBCO's total
consolidated assets amounted to $1,514,139, its total consolidated liabi-
lities amounted to $2,222,052, its total consolidated income amounted to
$1,300,766 (of which $1,276,665 consisted of that of Creative, the manager
of MILP), i?s total consolidated expenses amounted to $1,719,315 (of which
$1,486,198 consisted of that of Creative), its consolidated
net loss amounted to $418,548, its consolidated retained
earnings amounted to (8$1,022,234), and its total equity amounted
to ($707,913). For the fiscal year ending June 30, 1976,
FLIC's total consolidated assets amounted to $1,039,804 (of
which approximately $940,000 consisted of unsecured loans
receivable from related GEBCO companies and individuals), 1ts
total consolidated liabilities amounted to $1,283,875 (of which

$1,228,206 consisted of outstanding FLIC debt securities), its

%
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total consolidated income amounted to $4082, its total
consolidated expenses amounted to $116,158 (of which $107,487
consisted of interest payments to holders of outstanding FLIC
debt securities), its consolidated net loss amounted to $112,076,
its consolidated retained earnings amounted to ($292,814), and
its total equity amounted to ($244,071). For the fiscal year
ending June 30, 1976, Creative's total assets amounted to
$120,279, its total liabilities amounted to $593,526, its total
income amounted to $1,276,665, its total expenses amounted

to $1,486,198, 1its net loss amounted to $209,533, its retained
earnings amounted to ($474,247), and its total equity amounted
to ($473,247).

For the fiscal year ending June 30, 1976, GEBCO had
virtually no business purpose other than acting as a holding
company for its subsidiarles, and virtually all of GEBCO's
financial activity (on a consolidated basis) amounted to
management of the Meadowlands Hilton Inn through 1ts subsidiary
Creative, sales of FLIC debt securities and dispositions of the pro-
deeds through unsecured, undocumentegd interest-free loans to
related companies and individuals (used primarily to support
the operations of the Meadowlands Hilton Inn) and interest

paymentson andredemptions of outstanding FLIC debt securitiles.



As respects sales of FLIC debt securities prior to
thelr formation of the "investor group" in September,
1975, the record is clear that Respondents Geswaldo, Kohl,
Benson, and Golling falled utterly to conduct a reasonable
investigation into FLIC and its parent and sister companies,
as they were obligated to do, and in the absence of which
respondents had no adequate and reasonable basis for recom-
mending 24/ the securitles to thelr customers., Hanly v.

Securities and Exchange Commission, 415 F.2d 589, 595-597

(C.A. 24, 1969). To the same effect, see also Feeney v.

Securities and Exchange Commission, 564 F.2d4 260,262 (C.A. 8th,

1977). A reasonable investigation would have disclosed that
during much of this perliod there were no financial statements
avallable with respect to FLIC or its affillates upon which

a recommendation could be based., One or two of the indivi-

dual respondents did from time to time ask for such financial
statements but were always put off by Boyer who claimed they
were not yet avallable or that the accountants had not yet
prepared them. The selling respondents falled to dlsclose to
FLIC purchasers during this period that financlal data regarding

FLIC and its affiliates were not avallable and that they had

24/
All or substantially all of these sales by the iInvolved respondents
were solicited sales, l.e. sales made after the respondents had

reconmended purchase of the securitles to thelr customers.
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no adequate basis for recommending the FLIC debt securities.
The four selling Individual respondents during this
period also falled to disclose other material facts to the
purchasers of FLIC debt securities., Thus, they failed to
disclose that until February 1975, First Pittsburgh and FLIC
were both subsidiaries of GEBCO. They also failed to disclose
the material facts that Boyer and Geswaldo were officers of
both GEBCO and First Pilttsburgh and substantial stockholders
of GEBCO and, after First Pittsburgh's spin-off from GEBCO
in February, 1975, of First Pittsburgh.
Geswaldo admitted in testimony and Benson stipulated

that they told FLIC debt security purchasers during the pre-

September 1975 period that the investments were "safe." The
record establishes that during the same period Kohl told at
least some of his customers the investment was "safe", and that
Golling recommended the Ilnvestment and represented it as
"sound" because it was backed up by real estate worth a great
deal, There was no basis in fact for these representations,
and none of the four selling respondents had a baslis for
reasonably belleving they had a basis for recommending the
stock, and much less for representing it as "safe" or "sound."
In these respects Geswaldo says he relied upon represen-
tations by Boyer, and Kohl, Benson, and Golling claim they

relied upon representations by both Boyer and Geswaldo., As
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to the claim of reliance upon Geswaldo, 1t 1s relevant that
the transactlions involved were not transactions of Flrst
Pittsburgh, of which Geswaldo was president and where he
supervised registered representatives. In any event, the
teaching of the Hanly and Feeney cases, above, 1s that
individual salesmen are responsible for making their own
reasonable investigations and for thelr representations as

to the safety or soundness of a security, particularly where
there are warning flags flying such as, here, the absence of
any meaningful flnancial statements or data concerning FLIC
or its affiliates as well as other circumstances,

The reckless indifference manifested by these selling
respondents in recommending securities and 1ln representing
them as "safe" or "sound" without having made reasonable
inquiry to ascertain the facts in the face of warning flags

meets the scienter requirement of Ernst & Ernst v. Hochfelder,

425 U.s. 185 (1976). 22/

With the formation of the investor group on September
23, 1975, and the concurrent agreement with Boyer for poten-
tial acquisition of a controlling block of GEBCO stock, the

fraud of Respondents Geswaldo, Kohl, Benson, and Golling with

25/
= Nelson v. Serwold, 576 F.2d 1332, 1337 (C.A. 9, 1978)., See footnote

-28.
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respect to the sale of FLIC debt securities and GEBCO options
took on even more serious and aggravated characteristics and
dimensions.

The four respondents were now acting in concert. The
successful endeavors of each stood to benefit the others,
Thus, when Geswaldo satisfied the initlal requirement to
make the agreement with Boyer effec¢tive by putting up $40,000
within 30 days, the other three benefited. Llkewlise, unless
the four of them 1in the aggregate could continue to meet the
conditions of the agreement with Boyer by the selling of
sufficient FLIC debt securities until December 31, 1976,

there would be no division among the four respondents of the

escrowed block of Boyer's 132,882 shares of GEBCO stock.
Thus the success of each of the four in selling FLIC securities
worked, at least potentially, to benefit all four.

Moreover, the investor group agreement and the agreement
with Boyer inherently and necessarily involved the commission
of fraud against purchasers of FLIC debt securitles. The
exlistence and nature of the two agreements and the reasons for
their coming into existence were all highly material facts
that should have been disclosed to potential purchasers of -
FLIC debt securities. Yet, it was entirely clear that if
such disclosure had been made to potential purchasers the plan

for acquisition by the four respondents of GEBCO stock had no
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possibility of success. There was a taclt, but very

clearly apprehended, understanding among the four that the
requisite disclosure to popential customers could not be

made, as indeed it was not., Thus, "each of the individual
respondents knowingly jolned or participated in a common
undertaking that he knew or should have known was fraudulent."

Haight & Co., Inc., 44 S.E.C. 481, 497 (1971). 28/

Although the four respondents were now well aware
that GEBCO and its subsidiaries were insolvent, in danger
of financial collapse, and in a financlal sense living from
hand to mouth, they disclosed none of this to purchasers of
FLIC debt securities to whom they recommended the securities.
Neither did they disclose that proceeds from the sale of FLIC
deht securities would be loaned interest-free to support the
Meadowlands Hilton Inn's operations and that, since FLIC would
therefore have essentially no iIncome producding activity,
proceeds of new sales of FLIC debt securities would also have
to be used and be depended upon to pay interest on and to
redeem previously 1Issued as well as subsequently issued FLIC
debt securities. Again, they failed to disclose the highly
material fact of the lnvestor group and of its agreement with

Boyer, under which the investor group stood to.acquire a

26/ Where a scheme to defraud 1s shared by two or more it becames ac-
tion in concert or, in the criminal context, a consplracy. James
De Marmos et al., 43 S.E.C. 333, 336-7 (1967); Blue v. U.S, 138
F.2d. 351, 358,360 (C.A. 6, 1943) cert. denied 322 U.S, 736; Oliver
v. U.S., 121 F.2d. 245, 249 (C.A. 10, 1941), cert. denied, 317 U.S, 66,
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controlling block of GEBCO stock and that 1t had already
acquired the right to vote that stock. Certalnly a poten-
tial customer would very much want to know that hils securi-
ties salesman had such a strong incentlive for promoting sales
of the securilty.

Investors 1In FLIC debt securities were also not told
of what offices Boyer and Geswaldo held in,or what other
contractual relationship they had with, GEBCO and First
Pittsburgh and what stock holdlngs they held thereln, also
material information, or that after a certain point Boyer
left to reside in Florida 1n part because of occurrences
that cast doubt upon his honesty and integrity.

Members of the investor group did thelr best to induce
prior purchasers of FLIC debt securlties desiring to redeem
them when they came due to keep their money in such securities
by purchasing new certificates or notes, and the record shows
a number of cases in which these efforts were successful.

Of course, the customers were not told any of the myriad
of material facts that would have been sure to kill any desire
to reinvest 1n FLIC debt securitiles.

As already noted herein, sales of FLIC debt securitiles
by members of the investor group increased markedly after they

entered into the agreement with Boyer in September of 1975.

This could not have happened iIf the investor group had disclosed

the material facts mentioned above or other such information

disclosed in the record,
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Respondents contend that they reasonably believed, on
the basis of representations by Boyer, that FLIC elther
owned or was backed by the Hilton Inn and other real pro-
perties whose values exceeded the indebtedness arising from
sales of‘FLIC debt securities. They contend they were
therefore justifled in representing the FLIC debt securitiles
as "safe", or "sound" or as "backed up" by the Hilton Inn
and other properties, or any combination of these represen-
tations.

This contention misses the mark for a varlety of reasons.
To begin with, FLIC itself owned no real estate and its
assets consisted almost entirely of unsecured, undocumented
interest-free loans to GEBCO or its affilfates and to indl-
viduals. While it was true that MILP owned 51% of the
Meadowlands Hilton Inn, the land upon which 1t was sltuated
was in fact owned by an unrelated entity. The record does
not satisfactorily establish the value of the Inn or of
other (relatively minor) properties that GEBCO or its affiliates
owned. However, this 1is essentially irrelevant since it 1is
clear from the record that before such properties could have
been utllized to repay indebtedness to FLIC they would have
to have been liquldated, since they had already been used to

the hilt in terms of using them as security for borrowing.
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None of these material facts were disclosed by the
investment group members to purchasers of FLIC debt securi-
ties. Accordingly, respondents' defense, predicated upon
an asserted good faith belief in the adequacy of the real
estate backing up the FLIC debt securitles, is5 totally
without merit, even apart from respondents! wholesale
failure to disclose numerous other material facts, as found
above.

On the facts found herein 1t is clear that the fraud
committed by members of the investment group in the sale of
FLIC debt securities and GEBCO options 21/ was deliberate,

knowing, and intentional, done with an intent to decelve

and defraud both by active misrepresentation and by denying
purchasers the materlial information they were entiltled to
have. The scienter requirement of Hochfelder, supra, if

applicable, 28/4s clearly met by the findings herein.

27/
T The alleged fraud in commection with the sale of MILP interests is

not established by clear and convineing evidence.

28/
T The Commission does not regard the Hochfelder scienter requirement
as applicable to administrative proceedings Initiated by it, whether
bought under Section 10(b) of the Exchange Act or under Sectlon 17
(a) of the Securities Act. As to Section 17(a), three circuits have
held scienter inapplicable in proceedings thereunder, though the
circuits are not uniform. S.E.C. v. Coven, 581 F.2d 1020, 1025-1027
(C.A. 2, 1978); S.E.C. v. World Radio Mission, Inc., 544 F.2d 535,
—_ ' 541 n. 10 (C.A. I, 1976); S.E.C. V. American Realty Trust, (C.A. b,
11-17-78) U480 SRIR F-1, CCH Federal Securities Law Reporter, Current,’
w 996, 605, p. 94,584; contra, Sanders v. John Nuveen & Co., Inc., 554

F.2d 790, (C.A. 7, 1977).
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The record also establishes by clear and convincing
evidence that Respondent First Plttsburgh wilfully aided
and abetted the wilful vliolations of the antifraud provislons
of Section 17(a) of the Securities Act and Section 10(b) of the Exehange
Act and Rule 10b-5 thereunder found herein to have been committed
by Geswaldo, Kohl, Benson, and Golling in the sale of FLIC
debt securities and GEBCO options. Boyer and Geswaldo, both
officers and major shareholders of First Pittsburgh, were
well aware that the fraudulent violations were occurring and
were further well aware that First Pittsburgh, by affording
the violators access to its customers under circumstances

found herein, and by allowing the violators to utilize the

telephones, offices, and other facilities of First Pittsburgh
in the perpetration of the fraudulent sales, was facilitating
and furthering In a material and substantial way the effec-
tuation of the fraud. 29/

D. Alleged Bookkeeping Violations,

The Divislon contends that Respondent First Pittsburgh
wilfully violated and that Respondents Geswaldo 'and Krzywilcki
wilfully aided and abetted violations of Section 17(a) of the

Exchange Act and Rules 17a-3 and 17a-4 thereunder in that

29/ Securdities and Exchange Comission v. Barraco, 438 F,2d 97,99

———

(C.A. 10, 1971); Securities and Exchange Commission v. Management
Dynamics, Inc., 515 F.2d 801, 811 (C.A. 2, 19751, ‘
w




-39 -

First Pittsburgh failed to make and keep certain required
records concerning the transactions in FLIC debt securities
and MILP interests that have been discussed herein.

Since the transactions involved have been found not to
have been in fact or in law transactions of Filrst Pittsburgh,ig/
there was no obligation on the part of the registrant to make
or keep records relating to them. Accordingly, these books-

and-record-keeping charges are dismissed.

E. Fraudulent Markups in Principal Transactions,

The record establlishes by clear and convincing evidence
that Respondents Flrst Pittsburgh and Geswaldo wilfully
violated the antifraud provisions of Section 17(a) of the
Securities Act and Section 10(b) of the Exchange Act and
Rule 10b-5 thereunder by charging excessive and unreasonable
markups in princlpal transactions with theilr customers.

In 1975, markups in approximately 50 percent of First
Pittsburgh's principal transactions with retail customers
exceeded the NASD's 5 percent markup guldellnes. Between

February and November of 1975, First Pittsburgh as principal

30/ The Division's argument that 1f these transactlons were not those
of First Pittsburgh then the individual respondents who engaged
in them might be subject to liability as unreglstered brokers or
dealers under Section 15(a) of the Exchange Act has not been over-
looked. However, since the Order includes no charge of such viola-
tions, no findings or conclusions on this point are warranted.



entered into some 130 transactions with retail customers

in which it offered and sold the securitles at markups
ranging from 9.5 percent to 37.5 percent, These 130 trans-
actions constituted about 5 percent of First Pittsburgh's
total sales of securitles as principal to retall customers
during 1975.

First Pittsburgh's policy was to take a positilon in a
security only if, in Geswaldo's judgment, the security had
a reasonable chance of moving upward. in the short term or
at least did not present an appreclable risk of moving down-
ward in the short term. This was coupled with a policy of

generally selling the security on the day following the block

purchases of a securlty and of rarely holding the securitiles
beyond 48 hours of the time of purchase. Thus these poli-~
cies involved an assessment on Geswaldo's part of what
securities registrant would be able to sell off within his
established time frame.

First Pittsburgh's block purchases were generally made
at or near the "bid" quotations and 1ts sales, generally next
day, were at or close to the "ask" quotations,

First Pittsburgh's claim that it was entitled to use
"ask" prices at the time of the sales in the transactions men-
tioned above as a basis for determining fair markups 1s 1nvalld

for the primary reason that the "ask" prices did not represent

¢
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actual transactions and therefore did not represent current
market values of the securities.

In almost all of the 130 cases mentioned above, there
were no transactions In the stock iIn the interdealer market
on the days on which the sales occurred. As the Commission

stated in Samuel B. Franklin & Co., 31/ 38 S.E.C. 908, 911-12

(1959):

.o+ in our opinion it is clear that while pub-
lished quotations have been used as an indica-
tion of prevalling market prices in the absence

of evidence to the contrary, the difference
between a bid quotation, which generally repre-
sents the lowest price at which a dealer considers
he may be able to induce other dealers to nego-
tiate with him respecting his purchase of the
security, and the asked quotation, which generally
represents the high price at which a dealer
considers he can induce negotiations for sale

of his security, cannot properly be treated as

a measure of what is a falr or reasonable mark-up
over contemporaneous cost.

In the absence of such interdealer market transactions,
the best evidence of prevailing market prices for the securi-
ties involved, for markup purposes, was First Plttsburgh's
cost as incurred on the previous day.

Geswaldo and First Pittsburgh also urge they were
entitled to apply more than a 5 percent markup because of the
nature of the stocks they dealt in, 1.e. low priced, presumably

more volatile, and therefore more risky stocks. But such

3/
- Affirmed, Samuel B, Franklin & Co., v. S.E.C., 290 F.2d 719 (C.A. 9,

1961), cert. denied, 368 U,S, 839 (1961).
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circumstances cannot justify markups frequently ranging

between 20 and 30 percent. 32/ See Flnancial Estate Planning,

Securities Exchange Act Release No. 14984, July 21, 1978,

15 SEC Docket 352, August 8, 1978,

First Plttsburgh did not disclose its markups in these
transactions unless, as happened only occaslonally, a customer
asked.

Geswaldo established and effectuated Flrst Pittsburgh's
policies regarding markups and thus participated with the
registrant in the markup violations.

F. Conclusions of Law,

In general summary of the foregoing, 1t is concluded
that during the periods found herein, the indicated respon-
dents committed violations of the followling provisions of
laQ or rule, all as more partlicularly found above:

(1) Within the period January 1973 to January 1977
Respondents Geswaldo, Kohl, Benson, and Golllng, through use

of jurisdictional means, wilfully violated Sections 5(a) and

3/ Approximately 50 percent of these transactions were at markups at
or above 20 percent, and the vast majority were at or above 15.4
percent. Almost all were at or in excess of 10.5 percent. The most
serious example of this activity occurred when registraht - purchased
64,900 shares of stock of Knogo Corp. (an over-the-counter issue) on
April 7, 1975 at a price of $1 per share, and sold 62,800 of these
shares on a principal basis to its retail customers in 33 transactions
at a price of $1 3/8 per share on April 8, 1975, resulting in a 37.5
percent markup and a cne day profit of approximately $23,500. Two
individual retall sales transactlons were for 10,000 and 11,300 shares,
resulting in profits to registrant of $3,750and approximately $3,800,
respectively, on these transactions alone, On another occasion, a
retall customer was charged a 20 percent markup by reglstrant for the
purchase of securities (the stock of Beck-Arnley Corp.), while on
that same day another broker—-dealer purchased securities of the same
issuer fram reglstrant and was charged only a 5 percent markup.
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5(c) of the Securities Act in that they offered, sold, and
delivered afqér sale to members of the public FLIC debt
securities, GEBCO options, and MILP interests 33/ when no
registration statement was filed or in effect as to said
securities pursuant to the Securities Act. Respondent First
Pittsburgh wilfully aided and abetted such violations,

(2) Within the period January 1973 to January 1977,
Respondents Geswaldo, Kohl, Benson, and Golling wilfully
violated the antifraud provisions of Section 17(a) of the
Securities Act and Section 10(b) of the Exchange Act and
Rule 10b-5 thereunder in connection with the offer and sale,
by use of Jurisdictional means, of FLIC debt securities and
GEBCO options in that, among other things, these respondents
had no reasonable basls for recommending such securities
to thelr customers, made false and misleadlng statements
to customers concerning the safety and soundness of the
securities, and omitted to disclose highly material facts,
such as the 1Insolvency of issuers and thelr afflliates and
other material flnancial data, as well as the fact that the
respondents were members of an 1lnvestor group that expected to

profit handsomely by obtaining a controlling interest in

33/ Benson did not sell any MILP interests,
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GEBCO from 1ts promotion of the sales of the securities.
First Pittsburgh wilfully alded and abetted these violations.

(3) During 1975 Respondents First Pittsburgh and Ges-
waldo wilfully violated Section 17(a) of the Securities Act
and Section 10(b) of the Exchange Act and Rule 10b-5 there-
under by inducing customers to purchase, and, as principals,
selling to such customers various securities at prices
not reasonably related to the prevailing market price.

They thereby charged markups that were excessive and
unreasonable under all the circumstances disclosed by
the record.

(4) In 1977 the United States District Court for the
Western District of Pennsylvanla entered an order preliminarily
enjoining registrant from engaging in acts in violation of
Section 5(a) and 5(c¢) of the Securities Act with respect to
the offer and sale of FLIC debt securitles and MILP interests.
In 1978 the same Court enjoined Respondent First Pittsburgh
and Respondents Geswaldo, Kohl, Benson, and Golling from vio-
lations of Sections 5(a) and 5(c) and Section 17(a) of the
Securities Act and Section 10(b) of the Exchange Act and Rule
10b-5 thereunder on the baslis of allegations closely paralleling -
the registration and antifraud charges in the Order in the instant admin@s-
strative proceeding. Under Section 15(b)(4)(C) of the Exchange Act the

entry of such an injunctlive order agalnst respondents herein
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constitutes a basis for imposition of sanctions in this
administrative proceeding.

(5) Under Section 15(b)(4)(D) of the Exchange Act,
wilful violatlions of the Securities Act and of the Exchange
Act by any person assoclated with a broker-dealer (Geswaldo,
Kohl, Benson, Golling) constitu?e bases for the imposition

of sanctions against the broker-dealer (First Pittsburgh).

I1T

THE PUBLIC INTEREST

In determining what sanctions, 1f any, 1t 1s appropriate
to apply in the public iInterest, it 1s necessary for the
Commission, among other factors, to". . . welgh the effect
of ., . . action or inaction on the welfare of Investors as
a class and on standards of conduct in the securities business
generally."iﬂ/

On most examinations of First Pittsburgh conducted by
the NASD during the course of the firm's existence 1t was
cited for various violations, e.g. Regulation T (involving
improper extension of credit to customers); improper or

inadequate supervision of employees, and fallure to send

copies of customers statements to various regulatory bodles,

35/ Arthur Lipper Corporation, Securlties Exchange Act Release No. 11773
(October 24, 1975) B SEC Docket 273, 281, Although the reviewing Court
in Arthur Lipper Corp. v. S.E.C., 547 F.2d 171, 184-5 (2d Cir. 1976)
reduced the Commission's sanctions on its vieW'of the facts, it
recognized that deterrence of others from violations is a legitimate
purpose in the imposition of sanctilons.
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Fines of from $100 to $900 were assessed against the firm.
These were not merely "techniecal"™ violations as regis-
trant and Geswaldo would have them characterized.

The fraud involved in the selling of FLIC debt securities
and GEBCO options under the clrcumstances found herein was,
in a word, outrageous. This wasn't a simple situation in
which a salesman overtouts a stock to generate more in
commission income. Rather, it was a situation In which the
four individual respondents knowingly acted in coneert to
deceive and mislead the investors 1n a calculated campailgn
In order to attempt to earn a controlling block of stoeck in
GEBCO for themselves, without giving any clue to the investors

that this was their motivatlion. In doing so they exposed

the investors to high, undisclosed, and unconscionable risk
that has resulted in real and substantial harm to numerous
customers. Whether or to what extent customers may eventually
receive any reimbursement is 1n the realm of the unknown.
Certainly there 1s no indlcation that respondents have
offered to make any restitution or that they are able to do
so.

First Pittsburgh played a critical role in the perpe-
tration of that fraud, as found above. With Boyer and Geswaldo having
had control of First Plttsburgh, with Geswaldo, Kohl, Boyer, and Golling
as reglstered representatives of First Pittsburgh all having had access -

to their customers at the firm as potential purchasers of FLIC A
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debt securities and GEBCO options, with Geswaldo, Kohl, Benson,

and Golling each having had an interest in GEBCO at one time

or another within the relevant perliod, and wlth all four of
them having been members of the investor group, it 1s clear
that for purposes of imposing sanctions registrant must be
treated as a full participant in the deplorable fraud.
Registrant's argument that the violations were at best
"technical" would be laughable if it did not relate to a
situation so tragic.

Moreover, the fraud in the sale of FLIC debt securities
and GEBCO optlons is materially aggravated by the fact that
a number of the investors were persons of small or moderate
incomes and savings, for whom thls high risk investment
simply was not suitable. A number were retired with limited
means, or were saving for their childrens! education or to
establish a "nest egg.," One investor, a Korean-War veteran
on nervous disability, who paid for hils investment by using
his 1life savings and borrowing some additional funds, pre-
sented perhaps the most lamentable example of inappropriate
recommendation. Another investor, a retired widow, likewlse
invested all of her limited funds in these securities,

In further aggravation, the record shows a number of
Instances in which customers were iﬁduced to reinvest 1in
FLIC securities when the time for redemption came up by high

pressure tactics involving deliberate deception or faillures



¢
- 48 - _

to disclose material facts which by then the selling re-
spondents were fully aware of.

Registrant urges that a small firm (some 12 registered
representatives and 3 other employees) should not be put out
of business. But the controlling consideration must be the
protection of the public. In light of the nature and number
of the violations found hereiln, it is concluded that the
existence of the outstanding injunctions issued by the United
States District Court, augmented by the "short suspensions"
suggested by some respondents, would not adequately protect
the public against future violations, either by these respon-

35/

dents == or by others.

Taking into account the nature and extent of the viola-
tions, the arguments of respondents as to mitigating circum-
stances, and the record as a whole, it is concluded that
the sanctions ordered.below for remedial and deterrent purposes are neces-
sary and appropriate in the public interest.

v
ORDER

Accordingly, IT IS ORDERED as follows:
(1) The reglstration of Respondent First Pittsburgh
Securities Corporation as a broker-dealer under the Securities

Exchange Act 1s hereby revoked and it is hereby expelled

3/ The insensitivity to their responsibilities as reglstered represen-— -
tatives demonstrated by the respondents as reflected by the fraud
violations found herein offers no assurance that vioclations would
not recur in the future if they and registrant were permitted to
remain In the securdties business.
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from membership in the National Assoclation of Securitiles
Dealers,Inc. and in the Philadelphia Stock Exchange,

(2) Respondents-.Salvatore F. Geswaldo, Donald R, Kohl,
Carl B. Benson, and Bernard H. Gollling are hereby barred 36/
from being associated with any broker-dealer or with any
member of the NASD or the Philadelphia Stock Exchange.

(3) The proceeding against Respondent Charles
Krzywicki 1s hereby dismissed.

This order shall become effective in accordance with
and subject to Rule 17(f) of the Commissiont's Rules of
Practice, 17 CFR §201.17(f).

Pursuant to Rule 17(f), this initial decision shall
become the -¥final decision of the Commission as to each
party that has not, within fifteen (15) days after service
of this initial decision upon him or it, filed a petition
for review of this initial decision pursuant to Rule 17(b),
unless the Commission pursuant to Rule 17(c¢c), determines on
its own initiative to review this initlal decislon as to him

or it, If a party tlmely files a petition for review, ‘ot the

36/
It should be noted that a bar order does not preclude the

person barred from making such appllication to the Commis~
sion in the future as may be warranted by the then-existing
facts. PFink v. S.E.C. (C.A. 2, 1969), U417 F.2d 1058, 1060;
Vanasco v. S.E.C. (C.A. 24, 1968) 395 F.2d 349, 353.
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Commission takes action to review as to a party,
the Initial decision shall not become final with respect

to that party. 37/

f7 . PRy o 2o SR

David J. Mérkun
Administrative Law Judge

Washington, D.C.
January 16, 1979

A1l proposed findings, conclusions, and supporting arguments
of the parties have been considered. To the extent that the
proposed findings and conclusions submitted by the partiles,
and the arguments made by them, are-in accordance with the
findings, conclusions and views stated herein they have been
accepted, and to the extent they are inconsistent therewith
they have been rejected. Certain proposed findings and con-
“clusions have been amitted as not relevant or as not neces--
sary to a proper determination of the material issues pre~
sented. To the extent that the testimony of various wltnesses
is not in accord with the findings herein it 1s not credited.



