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T h i s  i s  a p u b l i c  p r o c e e d i n g  i n s t i t u t e d  by a n  o r d e r  of  

t h e  Commission ( O r d e r )  d a t e d  J u l y  16,  1979,  p u r s u a n t  t o  S e c t i o n s  

l 5 ( b ) ,  l g ( h ) ( Z )  and 1 9 ( h ) ( 3 )  o f  t h e  S e c ' u r i t i e s  Exchange Act of  

1934 (Exchange A c t )  t o  d e t e r m i n e  whether  t h e  above-named r e s p o n -

d e n t  f a i l e d  r e a s o n a b l y  t o  s u p e r v i s e ,  w i t h  a view t o  p r e v e n t i n g  

v i o l a t i o n s  a l l e g e d  i n  t h e  Order ,  p e r s o n s  who were s u b j e c t  t o  h i s  

s u p e r v i s i o n  and  who committed such  v i o l a t i o n s ,  as a l l e g e d  by t h e  

D i v i s i o n  of Enforcement ( D i v i s i o n ) ,  and  t h e  r e m e d i a l  a c t i o n ,  i f  

any ,  t h a t  might  be  a p p r o p r i a t e  i n  t h e  p u b l i c  i n t e r e s t .  
1/ 

The p r o c e e d i n g  h a s  been de te rmined  as t o  4 r e s p o n d e n t s  

by means of  o f f e r s  of  s e t t l e m e n t  which were a c c e p t e d  by t h e  

Commission. T h e r e f o r e ,  t h i s  d e c i s i o n  i s  a p p l i c a b l e  o n l y  t o  t h e  

r e m a i n i n g  r e s p o n d e n t ,  Michael  E. Tennenbaum, a l t h o u g h ,  i n  v iew 

of  t h e  n a t u r e  of t h e  c h a r g e s  and t h e  f a c t u a l  c i r c u m s t a n c e s  i t  

w i l l ,  a l s o ,  n e c e s s a r i l y  i n v o l v e  f i n d i n g s  w i t h  r e s p e c t  t o  some o r  

a l l  o f  t h e  r e s p o n d e n t s .  

The Order  a l l e g e s ,  i n  s u b s t a n c e ,  t h a t  Bear S t e a r n s  & Co., 

( S t e a r n s  o r  r e g i s t r a n t ) ,  R icha rd  A .  Graham (Graham) and P h i l i p  A.  

S c h a e f e r  ( S c h a e f e r )  w i l f u l l y  v i o l a t e d  and w i l f u l l y  a i d e d  and 

a b e t t e d  v i o l a t i o n s  of S e c t i o n  1 7 ( a )  of t h e  S e c u r i t i e s  Act o f  1933 

( S e c u r i t i e s  A c t )  and S e c t i o n  1 0 ( b )  of t h e  Exchange Act and Rule 

lob-5 t h e r e u n d e r ;  and  t h a t  Tennenbaum f a i l e d  r e a s o n a b l y  t o  super -

v i s e  t h o s e  p e r s o n s  under  h i s  s u p e r v i s i o n  w i t h  a view t o  p r e v e n t i n g  

t h e  a l l e g e d  v i o l a t i o n s .  

1/ The Commission's a c t i o n  c o n c e r n i n g  t h e s e  r e s p o n d e n t s  i s  r e f l e c t e d-
i n  r e s p e c t i v e  S e c u r i t i e s  Exchange Act R e l e a s e s ,  as f o l l o w s :  
Bear ,  S t e a r n s  & Co. 16025, J u l y  1 6 ,  1979; ~ i c h a r d  A .  Graham and  
L a r r y  E.  F r i e n d ,  16237, October  3, 1979; P h i l i p  A .  S c h a e f e r ,  
16392, December 3, 1979. 
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Respondent  was r e p r e s e n t e d  by c o u n s e l  t h r o u g h o u t  t h e  

p r o c e e d i n g  and  p roposed  f i n d i n g s  of  f a c t  and c o n c l u s i o n s  of  

law and s u p p o r t i n g  b r i e f s  were f i l e d  by t h e  r e s p o n d e n t  and t h e  
-2/ 

D i v i s i o n .  

The f i n d i n g s  and c o n c l u s i o n s  h e r e i n  a r e  based  upon c l e a r  

and  c o n v i n c i n g  e v i d e n c e  a s  d e t e r m i n e d  from t h e  r e c o r d  and  upon 

o b s e r v a t i o n  of  t h e  w i t n e s s e s .  

FINDINGS OF FACT AND LAW-

R e s ~ o n d e n ts 

The r e m a i n i n g  r e s p o n d e n t ,  who i s  t h e  o n l y  one s u b j e c t  

t o  t h i s  d e c i s i o n ,  i s  Michae l  E.  Tennenbaum (Tennenbaum). H e  

was b o r n  on September  1 7 ,  1935 ,  and  r e c e i v e d  a B.S. d e g r e e  i n  

i n d u s t r i a l  e n g i n e e r i n g  f rom G e o r g i a  I n s t i t u t e  of  Technology i n  

1958. F o l l o w i n g  2 y e a r s  a s  a n  o f f i c e r  i n  t h e  U.S. Army S i g n a l  

Corps  he  a t t e n d e d  Harvard  G r a d u a t e  Schoo l  o f  B u s i n e s s  r e c e i v i n g  

a n  M . B . A .  d e g r e e  i n  1962. Upon g r a d u a t i o n  from Harvard he 

j o i n e d  Drexel-Burnham & Co. and i n  A p r i l  1964 he  moved t o  Bear ,  

S t e a r n s  i n  i t s  N e w  York o f f i c e  a s  a commissioned r e t a i l  s a l e sman .  

A f t e r  a b o u t  5 y e a r s  w i t h  Bear ,  S t e a r n s  he was made a g e n e r a l  

p a r t n e r ,  and  s h o r t l y  a f t e r w a r d s  was a s k e d  t o  s t a r t  an  i n v e s t m e n t  

and management d e p a r t m e n t .  S h o r t l y  a f t e r  t h a t  he was g i v e n  j o i n t  

r e s p o n s i b i l i t y  f o r  t h e  r e s e a r c h  depa r tmen t  and l a t e r  j o i n e d  t h e  

-2/ In answer t o  t h e  Division's reply br ief  respondent1 s counsel s u h i t t e d  a  
19-page response in the  f m  of a  l e t t e r .  This, in turn,  was replied t o  by 
t h e  Division. Although not provided f o r  in the  Conanissionls Rules of 
Practice, both documents have been considered and made a  par t  of t h e  record. 
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r i s k  a r b i t r a g e  d e p a r t m e n t  where he was one o f  t h e  d e c i s i o n  makers 

i n  c o n n e c t i o n  w i t h  t h e  management o f  t h e  f i r m ' s  money. I n  1974 

he was asked  t o  s t a r t  a n  o p t i o n s  depar tmen t  and as i t  grew i t  be-

came h i s  f u l l  t i m e  a c t i v i t y  u n t i l  J u l y  1977 when he t r a n s f e r r e d  

t o  Bear ,  S t e a r n s  Los Angeles  o f f i c e  where he has  been engaged i n  

i n v e s t m e n t  bank ing  p r o j e c t s .  

R i c h a r d  A .  Graham was employed by Bear ,  S t e a r n s  i n  i t s  

San F r a n c i s c o  o f f i c e  from May 20, 1 9 7 4  u n t i l  September 1 6 ,  1977,  

as a r e g i s t e r e d  r e p r e s e n t a t i v e .  From May 7 ,  1976 u n t i l  J a n u a r y  

31, 1977 he a l s o  s e r v e d  as t h e  r e t a i l  s a l e s  manager f o r  t h e  

San F r a n c i s c o  o f f i c e .  

Op t ions  

An o p t i o n  i s  t h e  r i g h t  t o  buy o r  s e l l  100 s h a r e s  of a 

s t o c k  by a s p e c i f i e d  d a t e  a t  a s p e c i f i e d  p r i c e ,  r e g a r d l e s s  o f  

t h e  market  p r i c e .  T r a d i n g  i n  l i s t e d  o p t i o n s  began i n  A p r i l  1973 

when t h e  Commission g r a n t e d  r e g i s t r a t i o n  as an  exchange t o  t h e  

Chicago Board O p t i o n s  Exchange (CBOE) which had been o r g a n i z e d  

f o r  t h e  p u r p o s e .  ( S e c u r i t i e s  Exchange Act R e l e a s e  No. 9985/ 

F e b r u a r y  1, 1 9 7 3 ) .  T r a d i n g  was i n i t i a l l y  l i m i t e d  t o  c a l l  o p t i o n s  

i n  1 6  u n d e r l y i n g  s t o c k s .  Op t ions  a r e  now t r a d e d  on 5 exchanges 

n a t i o n w i d e .  The Opt ions  C l e a r i n g  C o r p o r a t i o n  ( O C C  ) a c t s  as t h e  

" i s s u e r "  o f  a l l  l i s t e d  o p t i o n s  t r a d e d  on t h e  exchanges  and p r e -  

p a r e s  and f i l e s  a p r o s p e c t u s  w i t h  t h e  Commission under  t h e  

S e c u r i t i e s  Act of 1933.  The OCC,  a l s o ,  s e r v e s  as t h e  c l e a r i n g  

house f o r  o p t i o n  t r a n s a c t i o n s  on t h e  exchanges .  



- 4 -

Some of  t h e  s t r a t e g i e s  which may be employed i n  i n v e s t i n g  

i n  o p t i o n s  a r e :  

Buying o p t i o n s ,  a b u l l i s h  s t r a t e g y  d e s i g n e d  t o  e a r n  a  pro-

f i t  if t h e  o p t i o n  a p p r e c i a t e s  based on a n  i n c r e a s e  i n  t h e  p r i c e  

of t h e  u n d e r l y i n g  s t o c k .  Because o p t i o n s  a r e  good f o r  o n l y  s h o r t  

p e r i o d s  of t ime  ( n o t  more t h a n  9 months)  buying o p t i o n s  i s  f a r  

more r i s k y  t h a n  buying s t o c k ,  f o r ,  i n  t h e  absence  o f  a s i g n i f i c a n t  

g a i n  i n  t h e  u n d e r l y i n g  s t o c k ,  t h e  i n v e s t o r  s t a n d s  t o  l o s e  h i s  

e n t i r e  inves tment  i n  a  s h o r t  p e r i o d  of t i m e .  

Covered w r i t i n g ,  i n v o l v e s  s e l l i n g  ( o r  w r i t i n g )  o p t i o n s  

a g a i n s t  s h a r e s  of s t o c k  a l r e a d y  owned and i s  c o n s i d e r e d  a r e l a t i v e l y  

c o n s e r v a t i v e  s t r a t e g y .  

Uncovered (naked)  w r i t i n g ,  i n v o l v e s  s e l l i n g  an o p t i o n  

whi le  n o t  owning t h e  u n d e r l y i n g  s t o c k  and a c c o r d i n g l y ,  i n v o l v e s  

a  h i g h  d e g r e e  of r i s k .  

Spread ing ,  i n v o l v e s  t h e  e s t a b l i s h m e n t  of s i m u l t a n e o u s  

long  and s h o r t  p o s i t i o n s  i n  o p t i o n s  which r e l a t e  t o  t h e  same 

u n d e r l y i n g  s t o c k ,  bu t  v a r y  a s  t o  e x e r c i s e  p r i c e  and/or  e x p i r a t i o n  

d a t e .  Spread ing ,  l i k e  buying o p t i o n s ,  i s  s p e c u l a t i v e  i n  t h a t ,  

among o t h e r  r e a s o n s ,  t h e  i n v e s t o r  may l o s e  h i s  e n t i r e  inves tment  

i n  a  s h o r t  period of t i m e .  I n  a d d i t i o n ,  s p r e a d i n g  e n t a i l s  e s p e c i a l l y  

s i g n i f i c a n t  commission c o s t s ,  i n  t h a t  i t  i n v o l v e s  two t r a n s a c t i o n s  

each  t ime  a s p r e a d  p o s i t i o n  i s  c r e a t e d  o r  c l o s e d .  I f  s p r e a d  

p o s i t i o n s  a r e  c r e a t e d  and c l o s e d  r e p e a t e d l y  w i t h i n  s h o r t  p e r i o d s  

of t ime ,  t h e  r i s k s  a s  w e l l  a s  t h e  commissions a r e  e s p e c i a l l y  g r e a t .  



-- V i o l a t i o n s  

The r e m a i n i n g  r e s p o n d e n t  i n  t h i s  p r o c e e d i n g ,  Tennenbaum, 

i s  c h a r g e d  w i t h  f a i l i n g  t o  r e a s o n a b l y  s u p e r v i s e  p e r s o n s  sub-

j e c t  t o  h i s  s u p e r v i s i o n  w i t h  a v iew t o  p r e v e n t i n g  v i o l a t i o n s  

commit ted  by them. Al though two re spon 'den t s  who a l l e g e d l y  committed 

v i o l a t i o n s  were  named as  b e i n g  unde r  Tennenbaum's s u p e r v i s i o n  he 

D i v i s i o n ,  i n  i t s  p r e s e n t a t i o n  o f  t h e  e v i d e n c e  h a s  f o c u s e d  on one ,  

Graham. 

The Order  a l l e g e s  t h a t  f rom May 20,  1974 t o  September  

1 6 ,  1977,  Graham w i l f u l l y  v i o l a t e d  a n d  w i l f u l l y  a i d e d  and  a b e t t e d  

v i o l a t i o n s  o f  S e c t i o n  1 7 ( a )  o f  t h e  S e c u r i t i e s  Act o f  1933 

( S e c u r i t i e s  A c t )  and  S e c t i o n  1 0 ( b )  o f  t h e  Exchange Act and Rule  

lob -5  t h e r e u n d e r  i n  t h a t  i n  c o n n e c t i o n  w i t h  t h e  p u r c h a s e  and  

sa le  o f  s e c u r i t i e s  he  (i)employed d e v i c e s ,  s chemes , ' and  a r t i f i c e s  

t o  d e f r a u d ;  (ii)o b t a i n e d  money and  p r o p e r t y  by means o f  making 

u n t r u e  s t a t e m e n t s  o f  m a t e r i a l  f a c t s  and  o m i t t i n g  t o  s t a t e  m a t e r i a l  

f a c t s  n e c e s s a r y  i n  o r d e r  t o  make t h e  s t a t e m e n t s  made, i n  l i g h t  o f  

t h e  c i r c u m s t a n c e s  u n d e r  which t h e y  were made, n o t  m i s l e a d i n g ,  and 

(iii)engaged  i n  a c t s ,  p r a c t i c e s  and c o u r s e s o f  b u s i n e s s  which would 

a n d  d i d  o p e r a t e  a s  a f r a u d  and  d e c e i t  upon p u r c h a s e r s  and s e l l e r s  

o f  s e c u r i t i e s .  

A s  p a r t  o f  t h e  above  d e s c r i b e d  conduc t  Graham induced  

c u s t o m e r s  t o  g r a n t  him d i s c r e t i o n a r y  a u t h o r i t y  f o r  t r a d i n g  t h e i r  

a c c o u n t s  by means of m i s r e p r e s e n t a t i o n s  and  o m i s s i o n s  t o  s t a t e  

material  f a c t s  r e g a r d i n g  t h e  r i s k s  of o p t i o n  t r a d i n g ;  e f f e c t e d  

s e c u r i t i e s  t r a n s a c t i o n s  which were e x c e s s i v e  i n  s i z e  and  f r e q u e n c y  
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i n  view of f i n a n c i a l  r e s o u r c e s  and c h a r a c t e r  of  s u c h  a c c o u n t s ;  

e f f e c t e d  t r a n s a c t i o n s  i n  d i s c r e t i o n a r y  a c c o u n t s  which were e x c e s s i -

v e l y  s p e c u l a t i v e  i n  view of  t h e  o b j e c t i v e s  and d e g r e e  of  inves tmen t  

s o p h i s t i c a t i o n  and u n d e r s t a n d i n g  o f  t h e  cus tomers  i n v o l v e d ;  

e f f e c t e d  t r a n s a c t i o n s  beyond t h e  scope  o f  t h e  d i s c r e t i o n a r y  

a u t h o r i t y  g r a n t e d  by t h e  cus tomers ;  made u n t r u e  s t a t e m e n t s  of  

m a t e r i a l  f a c t s  and o m i t t e d  t o  s t a t e  m a t e r i a l  f a c t s  c o n c e r n i n g ,  

among o t h e r  t h i n g s :  t h e  r a t e  o f  r e t u r n  t h a t  might be a c h i e v e d  

t h r o u g h  l i s t e d  o p t i o n s  t r a d i n g  w i t h o u t  engag ing  i n  a h i g h  degree  

of r i s k ;  t h e  s p e c u l a t i v e  n a t u r e  of  t r a n s a c t i o n s  t o  be  conducted  

i n  customer a c c o u n t s ;  t h e  r i s k s  i n h e r e n t  i n  c e r t a i n  s t r a t e g i e s ;  

t h e  impact  of commissions upon cus tomer  a c c o u n t s ;  t h e  k i n d s  

of o p t i o n s  s t r a t e g i e s  t h a t  would be e f f e c t e d  i n  cus tomer  a c c o u n t s ;  

and t h e  e x t e n t  t o  which t r a d i n g  a c c o u n t s  would be  moni to red .  

Graham opened a t  l e a s t  36 d i s c r e t i o n a r y  a c c o u n t s  f o r  

cus tomers ,  i n  which he engaged i n  v a r i o u s  o p t i o n s  s t r a t e g i e s .  

I n  some a c c o u n t s  h e  engaged o n l y  i n  covered  w r i t i n g ,  i n  o t h e r s  

i n  covered  w r i t i n g  and s p r e a d i n g  w h i l e  i n  o t h e r s  he d i d  s p r e a d i n g  

o n l y .  He p r i m a r i l y  employed s p r e a d i n g  s t r a t e g i e s  a l t h o u g h  he 

d i d  naked w r i t i n g  and some e x t r e m e l y  complex inves tmen t  t r a n s a c t i o n s ,  

such  a s  " b u t t e r f l y  s p r e a d s , "  which e n t a i l  s i m u l t a n e o u s  p u r c h a s e  

and s a l e  o f  o p t i o n s  i n  t h e  same c l a s s ,  w i t h  t h e  same e x p i r a t i o n  . 

d a t e ,  s o  t h a t  f o r  e v e r y  two o p t i o n s  s o l d ,  two op t ions -one  w i t h  a 

h i g h e r  e x e r c i s e  p r i c e  and one w i t h  a l o w e r  e x e r c i s e  p r i c e - a r e  

bought .  



A number o f  c u s t o m e r s  were i n t r o d u c e d  t o  Graham by P h i l i p  

S c h a e f e r ,  a n o t h e r  sa lesman i n  t h e  San F r a n c i s c o  o f f i c e .  Graham 

had an  agreement  whereby S c h a e f e r  would i n t r o d u c e  c u s t o m e r s  t o  

Graham and t h e  two sa lesmen would t h e n  s p l i t  t h e  commissions 

g e n e r a t e d  by Graham's t r a d i n g  i n  t h e  c u s t o m e r s 1  a c c o u n t s .  

Dur ing  t h e  h e a r i n g  t e s t i m o n y  of 9  i n v e s t o r s  was i n t r o -

duced by s t i p u l a t i o n  between t h e  D i v i s i  cn and r e s p o n d e n t  

Tennenbaum. These 9 i n v e s t o r s  had g i v e n  Graham d i s c r e t i o n a r y  

a u t h o r i t y  o v e r  a t o t a l  of  11 a c c o u n t s  d u r i n g  t h e  p e r i o d  from May 

20, 1974 t o  September 16 ,  1977.  A s  shown i n  t h e  f o l l o w i n g  t a b l e ,  

t h e  t o t a l  inves tmen t  i n  t h e  a c c o u n t s  was $737,685 and Graham's 

t r a n s a c t i o n s  f o r  t h e s e  a c c o u n t s  r e s u l t e d  i n  commissions of  

$478,154 t o  him and l o s s e s  of $301,354 t o  i n v e s t o r s .  

Annual 
Amount Percentage Corranission 
invested C d s s i o n s  Net Loss of Loss Rate 

The t e s t i m o n y  of  t h e  above  9  i n v e s t o r s  was t h e  same o r  

similar i n  a l m o s t  e v e r y  r e s p e c t .  They a l l  d e s i r e d  a c o n s e r v a t i o n  

of  c a p i t a l  w i t h  a r e a s o n a b l y  s e c u r e  income and d i d  n o t  want t o  

t a k e  any undue r i s k s .  Graham a s s u r e d  them t h a t  he  would engage i n  



- - 
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covered w r i t i n g  p r i m a r i l y  bu t  i n  eve ry  i n s t a n c e  he engaged i n  highly 

s p e c u l a t i v e  t r a n s a c t i o n s  i n c l u d i n g  naked w r i t i n g  and v a r i o u s  

s p r e a d s .  He promised anywhere from 1 5  t o  a s  h i g h  a s  40 p e r c e n t  

r e t u r n  wi thou t  l o s s  and w i t h  l i t t l e  o r  no r i s k .  S e v e r a l  

i n v e s t o r s  complained of e x c e s s i v e  t r a d i n g  and t h a t  t h e y  d i d  no t  

unders tand  t h e  a c t i v i t y  i n  t h e i r  accoun t .  A t  l e a s t  one complain t  

of l o s s  was s e t t l e d  w i t h  payment t o  t h e  i n v e s t o r  by Bear,  S t e a r n s  

on t h e  c o n d i t i o n  t h a t  t h e  compla in t  be withdrawn. 

I n  a  l e t t e r  t o  Bear,  S t e a r n s  i n  June  1977, one i n v e s t o r  

complained o f  a n  " i n o r d i n a t e  amount of t r a d i n g  i n  my account  

r e s u l t i n g  i n  l o s s e s  t o  m e  and c o n s i d e r a b l e  p r o f i t  t o  you. I 

b e l i e v e  t h e  e x c e s s  t r a d i n g  i s  i n c o n s i s t e n t  w i t h  t h e  o r i g i n a l  

concept  p r e s e n t e d  t o  me by M r .  Graham." Th is  complain t  conveys 

t h e  consensus  of op in ion  of t h e  9  i n v e s t o r s  t h a t  Graham had 

ignored  t h e i r  exp re s sed  i n t e n t  t o  conserve  c a p i t a l  and,  i n s t e a d ,  

had engaged i n  e x c e s s i v e  t r a d i n g  i n  h i g h l y  s p e c u l a t i v e  i s s u e s  

w i t h  r e s u l t i n g  l o s s e s  t o  them and h igh  commissions t o  Graham. 

The r e c o r d  f u l l y  s u p p o r t s  a  f i n d i n g  t h a t  Graham w i l l f u l l y  

v i o l a t e d  and w i l l f u l l y  a i d e d  and a b e t t e d  v i o l a t i o n s  of S e c t i o n  

1 7 ( a )  of t h e  S e c u r i t i e s  Act and S e c t i o n  1 0 ( b )  of  t h e  Exchange 
-3/

Act and Rule lob-5 t h e r e u n d e r .  

,-

Supe rv i s i on  

The Order c h a r g e s  t h a t  Bear,  S t e a r n s  & Co. ( r e g i s t r a n t ) ,  

-3/ It i s  found that  G r a h a m  acted with scienter, therefore his violations were 
clearly wilf'ull. However, scienter is not necessary t o  establish violations 
of Section 17 (a)  (2 )  and 17 (a)  (3) of the Securities Act. Aaron v. Securities 
and Exchange Canmission, 48 U.S.L.W. 4603 (6-2-80). A l l  firdings of fraud are  
made under both those sections. The firdings that G r a h a m  also violated 
Section 17(a)(1)of the Securities Act arid Section 10(b) of the Exchange Act 
and Rule lob-5 thereunder a re  merely cumulative. First Pittsburgh Securities 
Corporation, Exchange Act Release No. 16897/June 16, 1980. 
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Lar ry  H. F r i e n d  ( F r i e n d )  and Tennenbaum f a i l e d  r e a s o n a b l y  t o  

s u p e r v i s e ,  w i t h  a view t o  p r ' even t ing  t h e  v i o l a t i o n s  found above,  

p e r s o n s  who were s u b j e c t  t o  t h e i r  s u p e r v i s i o n  and who committed 

such v i o l a t i o n s .  I n  view of  t h e  f a c t  t h a t  r e g i s t r a n t  and 

F r i e n d  have s e t t l e d  and t h e  D i v i s i o n  has  p r e s e n t e d  ev idence  o f  

v i o l a t i o n s  only  w i t h  r e s p e c t  t o  Graham t h e  i s s u e  h a s  narrowed 

down t o  t h e  f a i l u r e  of  Tennenbaum t o  p r o p e r l y  s u p e r v i s e  Graham. 

S e c t i o n  1 5 ( b ) ( 4 )  ( E )  of t h e  Exchange Act p r o v i d e s  a n  

independent  ground f o r  t h e  i m p o s i t i o n  of  a s a n c t i o n  a g a i n s t  a 

b roker  o r  d e a l e r  o r  a pe r son  a s s o c i a t e d  w i t h  a b r o k e r  o r  d e a l e r  

who 

"... has fa i led  reasonably t o  supervise, with a view t o  pre- 
venting violations of such statutes ,  ru les  and regulations, 
another person who comnits such a violation, i f  such other 
person is subject t o  his  supervision. For the purpose of 
this subparagraph (E) no person shal l  be deemed t o  have fai led 
reasonably t o  supervise any other person i f  -

( i )  there b v e  been established procedures, 	 and a 
system f o r  applying such procedures, which would 
reasonably be expected t o  prevent and detect,  
insofar as practicable, any such violation by such 
other person, and 

( i i )  such person has reasonably discharged the duties 
and obligations incumbent upan him by reason of 
such procedures and system without reasonable cause 
t o  believe that  such procedures and system were 
not being complied with." 

Respondent a s s e r t s  t h a t  t h e  r e s p o n s i b i l i t y  f o r  s u p e r v i s i o n  

of Graham had been d e l e g a t e d  t o  o t h e r s  and t h a t  t h e  a u t h o r i t y  f o r  

t h e  d i r e c t  s u p e r v i s i o n  of Graham l a y  w i t h  p e r s o n s  and depar tments  

of t h e  f i r m  o t h e r  t h a n  h i m s e l f .  Respondent a d m i t s  he d e s i g n e d  t h e  

sys tem f o r  s u p e r v i s i n g  o p t i o n s  t r a n s a c t i o n s  b u t  t h a t  t h e  r e s p o n s i b i -  

l i t y  f o r  e n s u r i n g  t h a t  t h e  system f u n c t i o n e d  p r o p e r l y  r e s t e d  w i t h  

o t h e r s ,  i n c l u d i n g  L a r r y  F r i e n d ,  t h e  p a r t n e r  i n  c h a r g e  i n  Los Angeles 



who was r e g i o n a l  s u p e r v i s o r  f o r  t h e  San F r a n c i s c o  o f f i c e ,  and t h e  

compl iance  d e p a r t m e n t  of Bear ,  S t e a r n s  i n  New York. 

When t r a d i n g  i n  l i s t e d  c a l l  o p t i o n s  commenced on t h e  

Chicago Board Opt ions  Exchange (cBOE) i n  A p r i l  1973, t h e  Exchange 

i s s u e d  r u l e s  t o  be f o l l o w e d  by a l l  f i r m s  w i sh ing  t o  become members 

of t h e  CBOE and t o  t r a n s a c t  b u s i n e s s  w i t h  t h e  p u b l i c  t h r o u g h  t h e  

f a c i l i t i e s  o f  t h e  CBOE. The r u l e s  i n  e f f e c t  d u r i n g  t h e  p e r i o d  

h e r e i n  r e q u i r e d ,  i n  p e r t i n e n t  p a r t ,  t h a t  member f i r m s  d e s i g n a t e  

a R e g i s t e r e d  O p t i o n s  P r i n c i p a l  (ROP), who i s  an  o f f i c e r  o r  g e n e r a l  

p a r t n e r  of t h e  f i r m ,  t o  be r e s p o n s i b l e  f o r  t h e  s u p e r v i s i o n  of  
-4/  

o p t i o n s  cus tomer  a c c o u n t s .  T h i s  d e s i g n a t  i o n  l a t e r  became S e n i o r  

R e g i s t e r e d  Opt ions  P r i n c i p a l  '(SROP) and was t h e  p o s i t i o n  occupied  

by Tennenbaum from t h e  b e g i n n i n g  of  Bear,  S t e a r n s t  a c t i v i t i e s  i n  

o p t i o n s  u n t i l  he  t r a n s f e r r e d  t o  Los Angeles  i n  J u l y  1977. A l l  

s a l e s  r e p r e s e n t a t i v e s  who engaged i n  s e l l i n g  o p t i o n s  had t o ,  a l s o ,  

t a k e  a n  examina t ion  and become r e g i s t e r e d  w i t h  t h e  CBOE. They 

l a t e r  became d e s i g n a t e d  as  R e g i s t e r e d  Opt ions  P r i n c i p a l .  (ROP) 

Sometime i n  t h e  l a t e r  p a r t  of 1973 o r  e a r l y  1974 Tennenbaum 

was asked  by a Bear ,  S t e a r n s  p a r t n e r  t o  s e t  up a n  o p t i o n s  d e p a r t -  

ment and he t h e r e u p o n  s p e n t  a week s t u d y i n g  o p t i o n s  p r o c e d u r e s  a t  

-4/ Rule 9.8. Every member organization sha l l  provide fo r  the supervision, by a 
Registered Cptions Principal who is an off icer  or partner of the member 
organization, of a l l  of its custcmer accounts and a l l  orders in such accounts, 
insofar a s  such accounts and orders r e l a t e  t o  option contracts. 
.01.A Registered Cptions Principal, in meeting his responsibili ty f o r  super- 
vision of cus tmers t  accounts and orders, may delegate t o  qualified enployees 
responsibili ty and authority fo r  supervision and control of each branch office 
handling options transactions, provided tha t  the Registered Cptions Principal 
s h a l l  have overall  authority and responsibili ty f o r  establishing appropriate 
procedures of supervision and control over such employee. 
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t h e  CBOE i n  Chicago.  Upon h i s  r e t u r n  t o  N e w  York he a g r e e d  t o  

a c c e p t  t h e  r e s p o n s i b i l i t y  f o r  s t a r t i n g  o p t i o n s  t r a d i n g  a t  Bear ,  

S t e a r n s .  Tennenbaum t e s t i f i e d  t h a t  he  d e s i g n e d  t h e  sys tem f o r  

s u p e r v i s i n g  o p t i o n s  and e s t a b l i s h e d  t h e  c r i t e r i a  f o r  cus tomer  o p t i o n  

t r a d i n g .  

I n  a memorandum d a t e d  J a n u a r y  1 5 ,  1975,  e n t i t l e d  Bear ,  

S t e a r n s t  Opt ion  Compliance Program, a d d r e s s e d  t o  p a r t n e r s  and t o p  

management of t h e  f i r m ,  Tennenbaum s e t s  f o r t h  g u i d e l i n e s  t o  be 

fo l lowed .  These r e q u i r e  t h a t ,  i n  a format  t o  be a g r e e d  upon between 

t h e  compliance depar tment  and t h e  SROP, t h e  cus tomer  s h a l l  acknowledge 

what t y p e s  of o p t i o n  t r a n s a c t i o n s  heJ i n t e n d s  t o  engage i n  t h r o u g h  

Bear,  S t e a r n s .  E x c e p t i o n s  i n  cus tomer  a c c o u n t s  moni tored  by 

compliance s h a l l  prompt ly  be b rough t  t o  t h e  a t t e n t i o n  of t h e  appro-  

p r i a t e  s u p e r v i s o r y  p e r s o n n e l ,  who w i l l  d e a l  w i t h  any problems 

t h a t  a r e  uncovered and make a p p r o p r i a t e  w r i t t e n  r e p o r t s  t h e r e o n  

f o r  t h e  compliance f i l e .  S u b s t a n t i a l  e x c e p t i o n s  and ev idence  of  

non-compliance w i l l  be r e f e r r e d  t o  t h e  SROP by t h e  compl iance  

depar tment .  Also, i n  e v e r y  Bear, S t e a r n s t  o f f i c e  i n  which 

s a l e s  p e r s o n n e l  d e a l  i n  o p t i o n  t r a n s a c t i o n s ,  t h e  r e s i d e n t  p a r t n e r ,  

t o g e t h e r  w i t h  t h o s e  he d e s i g n a t e s  a s  s u p e r v i s o r y  s a l e s  p e r s o n n e l ,  

s h a l l  become ROPs. They a r e  t o  be r e s p o n s i b l e  f o r  s u i t a b i l i t y  of 

o p t i o n  t r a n s a c t i o n s  c a r r i e d  on t h r o u g h  t h e i r  b ranches .  Bear S t e a r n s t  

d i r e c t o r  of  compl iance  w i l l  a s s i s t  b o t h  them and t h e  SROP i n  

s u r v e i l l a n c e  of  customer o p t i o n  t r a n s a c t i o n s .  However, t h e y  s h a l l  

be r e s p o n s i b l e  t o  t h e  SROP w i t h  r e s p e c t  t o  compl iance  e x c e p t i o n s  

i n  t h e  a r e a  of  o p t i o n  t r a n s a c t i o n s .  The d i r e c t o r  of  compliance w i l l  



immedia te ly  n o t i f y ,  i n  w r i t i n g ,  b o t h  t h e  SROP as w e l l  as t h o s e  

peop le  t o  become ROPs of t h e  d e a d l i n e s  t h a t  have been e s t a b l i s h e d  

f o r  t h e i r  t a k i n g  t h e  n e c e s s a r y  e x m i n a t i o n .  

M .  David Hyman, a l i m i t e d  p a r t n e r  and d i r e c t o r  o f  t h e  

l e g a l  and compl iance  depar tmen t  a t  Bear ,  S t e a r n s  t e s t i f i e d  t h a t  

Tennenbaum was t h e  s e n i o r  ROP of  t h e  f i r m  and as s u c h  was r e s p o n s i b l e  

f o r  o p t i o n s  compl iance  i n  1974. Hyman and  Tennenbaum d e v i s e d  t h e  

sys tem of  c o n t r o l l i n g  o p t i o n s  t r a n s a c t i o n s  w i t h i n  a c c o u n t s  by 

c o d i n g  t h e  a c c o u n t s  s o  t h a t  an  e x c e p t i o n  r e p o r t  would be produced 

which cou ld  be fo l lowed  up i f  a c c o u n t s  were no t  approved f o r  

o p t i o n s .  Tennenbaum was a l s o  r e s p o n s i b l e  f o r  a p p r o v i n g  c e r t a i n  

salesmen t o  have d i s c r e t i o n a r y  a c c o u n t s .  He was t h e  o n l y  one a t  
-5/

Bear,  S t e a r n s  who c o u l d  g i v e  t h a t  a p p r o v a l .  I f  t h e r e  was any 

q u e s t i o n  a s  t o  whether  o r  n o t  a p a r t i c u l a r  accoun t  shou ld  b e  approved 

f o r  uncovered w r i t i n g  t h e  d e c i s i o n  u l t i m a t e l y  would be made by 

Tennenbaum. He w a s  a l s o  r e s p o n s i b l e  f o r  t h e  f l o o r  a c t i v i t i e s  of  

t h e  o p t i o n  exchanges  and c o o r d i n a t i n g  t h e  e x e c u t i o n  of  o r d e r s .  

-5/ CBOE Rule 9.10 (a)  provides f o r  discretionary account a s  follows : 

No member organization sha l l  exercise any discretionary power with respect 
t o  Exchange transactions in a customer's account unless such cus tmer  has 
given pr ior  m i t t e n  authorization and the account has been accepted in writing 
by a Registered Options Principal who is an off icer  or  partner of the member 
organization. Such w i t t e n  authorization must be renewed annually. Each 
discreticnary order shall be approved and in i t i a l l ed  on the day entered by the 
Registered Options Principal, o r  in the case of a branch off ice,  by a branch 
off ice manager, provided that  such approval sha l l  be confirmed withln a rea-
sonable time by the Registered Options Principal. Every discretionary order 
must be ident if ied as discretionary on the order at the  time of entry. 
Discretionary accounts sha l l  receive frequent appropriate supervisory review 
by the Registered Principal. 
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Graham a p p a r e n t l y  was a c t u a l l y  h i r e d  by L a r r y  F r i e n d  

( F r i e n d )  i n  May 1974,  a l t h o u g h  Tennenbaum and o t h e r s  i n  t h e  Bear, 

S t e a r n s  o r g a n i z a t i o n  knew and recommended Graham who had been 

w i t h  Loeb, Rhoades i n  San F r a n c i s c o .  F r i e n d ,  who was l o c a t e d  i n  

Los Angeles,was t h e  p a r t n e r  i n  c h a r g e  of  b o t h  t h e  Los Angeles 

and San F r a n c i s c o  o f f i c e s .  A t  t h e  t i m e  Graham was h i r e d  Bear ,  

S t e a r n s  was p l a n n i n g  t o  expand r e t a i l  o p e r a t i o n s  i n  i t s  San 

F r a n c i s c o  o f f i c e .  S h o r t l y  a f t e r  j o i n i n g  Bear ,  S t e a r n s  Graham 

e x p r e s s e d  an  i n t e r e s t  i n  c o n d u c t i n g  d i s c r e t i o n a r y  o p t i o n s  t r a n s -  

a c t i o n s  i n  c u s t o m e r ' s  a c c o u n t s .  There  was no ROP i n  San F r a n c i s c o  

and F r i e n d ,  who was n o t  an ROPY was concerned as t o  how Graham's 

o p t i o n s  t r a n s a c t i o n s  would be s u p e r v i s e d  b e c a u s e , a s  he t e s t i f i e d ,  

" t h e r e  was no way I was g o i n g  t o  moni to r  from Los Angeles what was 

b e i n g  done i n  o p t i o n s  i n  San F r a n c i s c o ,  s i n c e  I d i d  n o t  have an 

e x t e n s i v e  enough background t o  look  over  something l i k e  t h a t . "  

Accordingly ,  he d i s c u s s e d  t h e  s i t u a t i o n  w i t h  Tennenbaum who, a c c o r d i n g  

t o  F r i e n d ,  was t h e  p a r t n e r  i n  c h a r g e  o f  t h e  o p t i o n s  a r e a  on a 

n a t i o n a l  b a s i s .  Graham was aware t h a t  he w a s  b e i n g  s u p e r v i s e d  from 

Los Angeles w i t h  r e g a r d  t o  t r a n s a c t i o n s  o t h e r  t h a n  i n  t h e  o p t i o n s  

a r e a .  

Dur ing most of  t h e  p e r t i n e n t  p e r i o d  herein the ,Om Francisco office 

was r u n  i n  what Tennenbaum d e s c r i b e d  as a  l o o s e l y  k n i t  manner w i t h  

v a r i o u s  p e o p l e  i n  c h a r g e ,  d e s i g n a t e d  by F r i e n d ,  i n c l u d i n g  Graham, 

who was r e t a i l  s a l e s  manager from May 7 ,  1976 t o  J a n u a r y  31,  1977. 

There  was no  ROP as p r e s c r i b e d  by CBOE r u l e s  and Tennenbaumls own 
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r u l e s  and a l t h o u g h  Tennenbaum was u r g i n g  p e o p l e  on t h e  west  c o a s t  

t o  t a k e  t h e  ROP exam, no one d i d .  It was n o t  u n t i l  F e b r u a r y  1, 

1977, when M a r s h a l l  G e l l e r ,  a l i m i t e d  p a r t n e r ,  was a p p o i n t e d  manager 

t h a t  t h e  San F r a n c i s c o  o f f i c e  was p r o p e r l y  managed. G e l l e r ,  who 

i s  s t i l l  t h e r e ,  s u p e r v i s e s  San F r a n c i s c o  and r e p o r t s  d i r e c t l y  t o  

New York. He, a l s o ,  became a n  ROP. 

There  was v e r y  l i t t l e  o p t i o n  a c t i v i t y  i n  San F r a n c i s c o  p r i o r  

t o  t h e  a r r i v a l  of  Graham. However, i t  w a s n ' t  l o n g  b e f o r e  F r i e n d  

became concerned abou t  t h e  amount of  t r a d i n g  Graham was d o i n g r i n  

h i s  c u s t o m e r ' s  a c c o u n t s  and d i s c u s s e d  i t  w i t h  Tennenbaum t o  whose 

judgment he d e f e r r e d .  Tennenbaum and o t h e r s  i n  New York d e v i s e d  

a method of  r e v i e w i n g  c u s t o m e r ' s  o p t i o n s  t r a n s a c t i o n s  on a d a i l y  

b a s i s  and computing t h e  e q u i t y  i n  t h e  a c c o u n t .  T h i s  was known as 

a p o r t f o l i o  s t a t u s  r e v i e w  (PSR) and t h e  cus tomer  would b e  f u r n i s h e d  

a copy s o  t h a t  he would be aware of t h e  a c t i v i t y  i n  h i s  p o r t f o l i o  

as w e l l  as t h e  i n c r e a s e  o r  d e c r e a s e  i n  h i s  e q u i t y  i n  t h e  a c c o u n t .  

F r i e n d  was i n s t r u c t e d  by t h e  compl iance  depar tmen t  t o  p u t  Graham's 

a c c o u n t s  on PSR. He d i d  n o t  know what t h e  breakdown was i n  New 

York c o n c e r n i n g  a u t h o r i t y  f o r  d e t e r m i n i n g  p o s s i b l e  o r  p o t e n t i a l  

problems i n  Graham's o p t i o n  a c c o u n t s .  

Tennenbaum t e s t i f i e d  t h a t  he had i n s i s t e d  on t h e  PSR b e i n g  

o p e r a t e d  on a computer system bu t  t h a t  t h e  computer would 

b r e a k  down which d e l a y e d  t h e  computa t ion  i n  t h e  a c c o u n t s  as w e l l  

as  t h e  r e c e i p t  of  t h e  i n f o r m a t i o n  i n  New York. Dur ing  t h e  summer 

of  1976 t h e  PSR sys tem seemed t o  be working and Tennenbaum t e s t i f i e d :  
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' ' . . . I  had e v e r y  r e a s o n  t o  b e l i e v e  t h a t  t h e  sys tem was f u n c t i o n i n g . "  

However, t h e  r e c o r d  shows c o n t i n u e d  d i f f i c u l t y  w i t h  t h e  PSR, p a r t i -  

c u l a r l y  w i t h  r e g a r d  t o  Graham's a c c o u n t s .  Some blamed i t  on 

Graham and he blamed i t  on o t h e r s .  When t h e  PSR d i d  n o t  work t h e  

compl iance  depar tment  d i d  t h e  computa t ions  manual ly .  

I n  any e v e n t  Tennenbaum was aware of  t h e  s i t u a t i o n .  He t e s t i -  

f i e d  t h a t  t h e  compl iance  depar tment  showed Graham's a c c o u n t s  t o  

him e a r l y  i n - 1 9 7 7 ,  as t h e y  were t o o  a c t i v e  and l o s i n g  money. He 

asked  t o  s e e  t h e  f i g u r e s  ''and t h e y  looked t e r r i b l e . 1 1  Tennenbaum -
t e s t i f i e d  t h a t  t h e r e  w a s  no ROP i n  t h e  San F r a n c i s c o  o f f i c e  b u t  

t h a t  " a s  a  m a t t e r  of  r e c o r d ,  i t  i s  p o s s i b l e  t h a t  I w a s .  I know a t  

one p o i n t ,  I w a s .  '' 
A t  l e a s t  a s  e a r l y  a s  J u l y  1974 Tennenbaum was aware of  pro-

blems w i t h  Graham. A cus tomer  of  Graham's had n o t  e x e c u t e d  a  

customer s agreement ,  a s  r e q u i r e d  by t h e  CBOE, a f t e r  3 r e q u e s t s  and 

Graham was s e n t  a n o t i c e  t h a t  t h e r e  w a s  t o  be no  f u r t h e r  t r a d i n g  

i n  t h e  a c c o u n t .  

On J a n u a r y  15,  1975, Tennenbaum i s s u e d  h i s  memo on t h e  o p t i o n s  

compliance program. (Supra  p .  11) It s h o u l d  be n o t e d  t h a t  one o f  

t h e  f e a t u r e s  of  b o t h  t h e  CBOE and t h e  Bear ,  S t e a r n s 1  r u l e s  con-

c e r n i n g  o p t i o n  t r a n s a c t i o n s  was t h e  s u i t a b i l i t y  of  i n v e s t o r s .  

I n  o t h e r  words t h e  sa lesman had t o  o b t a i n  c e r t a i n  i n f o r m a t i o n  con-

c e r n i n g  a c u s t o m e r l s  income, n e t  wor th ,  i n v e s t m e n t  s o p h i s t i c a t i o n ,  

e t c .  and submit  a form t o  New York where t h e  a c c o u n t s  c o u l d  be 

s u r v e i l l e d .  If a n  a c c o u n t  appeared  t o  have t o o  much a c t i v i t y ,  based 

on t h e  q u a l i f y i n g  i n f o r m a t i o n ,  o r  was l o s i n g  e q u i t y  o r  g e n e r a t i n g  
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e x c e s s i v e  commissions t h e n  s t e p s  were supposed t o  be t a k e n  t o  

a p p r i s e  t h e  i n v e s t o r  of t h e  s i t u a t i o n  and make s u r e  he a g r e e d  

w i t h  what was t a k i n g  p l a c e .  T h i s  was one of t h e  p u r p o s e s  of  t h e  

PSR system. I f  New York though t  t h a t  t h e  cus tomer  shou ld  be 

n o t i f i e d  t h e n  i t  was l e f t  up t o  t h e  sa lesmen t o  do i t .  T h i s  i s  

where much o f  t h e  d i f f i c u l t y  w i t h  Graham a r o s e  a s  he d i d  n o t  want 

t o  inform h i s  cus tomers  and o b j e c t e d  t o  anyone e l s e  do ing  i t .  

On March 5 ,  1975, Hyman addressed a memo t o  Tennenbaum con- 

c e r n i n g  t h r e e  of Graham's a c c o u n t s  which were heavy t r a d e r s  i n  

o p t i o n s .  I n  Hymanls o p i n i o n  t h e  n a t u r e  of  t h e  a c t i v i t y  i n  t h e  

a c c o u n t s  was such  t h a t  t h e  s u p e r v i s o r  shou ld  make i n q u i r y  t o  s a t i s f y  

h imse l f  t h a t  t h e  cus tomers  were aware of t h e  a c t i v i t y  and he 

c o n s i d e r e d  Tennenbaum a  s u p e r v i s o r  f o r  t h a t  p u r p o s e .  A f t e r  d i s -  

c u s s i o n  w i t h  Graham, Tennenbaum d e c i d e d  t h a t  i t  was a p p r o p r i a t e  

t o  c o n t i n u e  t o  o p e r a t e  t h e  a c c o u n t s .  However, Tennenbaum informed 

Graham by memo t h a t  under  c e r t a i n  c o n d i t i o n s  he (Tennenbaum) was 

t o  be n o t i f i e d  i n  w r i t i n g  t h a t  t h e  t r a n s a c t i o n  was i n  t h e  b e s t  

economic i n t e r e s t  of t h e  c l i e n t .  

Hyman t e s t i f i e d  t h a t  he  d e f e r r e d  t o  Tennenbauml s judgment 

i n  t h e  m a t t e r .  It was s h o r t l y  a f t e r  t h i s  t h a t  t h e  PSR sys tem 

was e s t a b l i s h e d  s o  a s  t o  p r o v i d e  e a c h  o p t i o n s  cus tomer  w i t h  a 

monthly s t a t e m e n t  of  t h e  e q u i t y  i n  h i s  a c c o u n t .  Graham was i n s t r u c t e d  

t o  p u t  all of h i s  d i s c r e t i o n a r y  a c c o u n t s  on t h e  PSR. 

Tennenbaum advoca ted  g i v i n g  Graham d i s c r e t i o n a r y  a u t h o r i t y  

and a p p l y i n g  s u r v e i l l a n c e  b u t  t h e r e  was d i sagreement  a s  Hyman was 

n o t  i n  f a v o r  of any d i s c r e t i o n a r y  a c c o u n t s  i n  o p t i o n s .  Whenever 
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t h e r e  was any d i f f i c u l t y  i n  such  a c c o u n t s  Hyman a u t o m a t i c a l l y  t u r n e d  

t o  Tennenbaum who t e s t i f i e d  "I was w i l l i n g  t o  t a k e  t h e  burden . "  

On an i n s p e c t i o n  o f  t h e  San F r a n c i s c o  o f f i c e  i n  September 

1975 Hyman found t h a t  a l t h o u g h  t h e r e  were o n l y  4 r e t a i l  b r o k e r s  

t h e r e  was a l a c k  of c o n t r o l  o r  d i r e c t i o n  o v e r  t h i s  p h a s e  o f  t h e  

b u s i n e s s .  The r e t a i l  s a l e s  manager had made no e f f o r t  t o  under-  

s t a n d  t h e  a c t i v i t y  i n  Graham's a c c o u n t s .  He was a f r a i d  t h a t  i f  he 

q u e s t i o n e d  Graham t h a t  Graham would r e s i g n  and go  t o  a n o t h e r  f i r m .  

Hyman t o l d  t h e  manager t h a t  i n  h i s  v iew Graham c o n t r o l l e d  many o f  

h i s  o p t i o n  a c c o u n t s  and t h a t  any a c c o u n t s  t h a t  g e n e r a t e d  $1,000 a 

month o r  more i n  commissions s h o u l d  be s e n t  a q u a r t e r l y  l e t t e r  

s t a t i n g  t h e  e q u i t y  i n  t h e  a c c o u n t .  Hyman t a l k e d  t o  Graham who was 

n o t  r e c e p t i v e  t o  t h e  i d e a .  Graham had a l s o  been p r e p a r i n g  o p t i o n  

recommendations i n  q u a n t i t y  f o r  d i s t r i b u t i o n  b u t  t h e s e  had n e v e r  

been shown t o  t h e  compl iance  d e p a r t m e n t .  Based upon Hymanls r e p o r t  

t h e  f i r m  began t o  l o o k  f o r  a n o t h e r  manager f o r  San F r a n c i s c o  and 

e v e n t u a l l y  s e t t l e d  on M a r s h a l l  G e l l e r .  

F o r  a p e r i o d  o f  t i m e  f o l l o w i n g  t h i s  i n s p e c t i o n ,  Tennenbaum 

w a s  a p p r o v i n g  i n d i v i d u a l  d i s c r e t i o n a r y  t r a n s a c t i o n s  i n  Graham's 

a c c o u n t s .  T h i s  was done b e f o r e  G e l l e r  became manager and had t a k e n  I 
t h e  ROP exam. The o v e r a l l  a c t i v i t y  i n  Graham's  o p t i o n s  a c c o u n t s  I 
had r a i s e d  q u e s t i o n s  b e g i n n i n g  i n  1 9 7 4 ,  which F r i e n d  d i s c u s s e d  w i t h  

Hyman and  Tennenbaum. It was d i s c o v e r e d  t h a t  Graham had handled  I 
a number o f  a c c o u n t s  on a d i s c r e t i o n a r y  basis  w i t h o u t  n o t i f y i n g  

t h e  compl iance  depar tmen t  and w i t h o u t  g e t t i n g  a u t h o r i t y  from t h e  1 



cugtomer.  Graham c o n t i n u a l l y  s t a l l e d  i n  complying w i t h  r e q u i r e m e n t s .  

He w a s  n o t  happy h a v i n g  e q u i t y  r e s u l t s  s e n t  t o  cus tomers .  

On 0 c t o b e r  10 ,  1975,  Hyman s e n t  a memo t o  Tennenbaum and David 

Crans ton  ( t h e n  i n  c h a r g e  i n  San F r a n c i s c o )  c o n c e r n i n g  6 o f  Graham's 

a c c o u n t s  and s t a t i n g  t h a t  i n  "view of  t h e  s u b s t a n t i a l  a c t i v i t y  i n  

t h e s e  a c c o u n t s  i t  a p p e a r s  t h a t  some of  them may be c o n t r o l l e d  by 

Graham i n  which e v e n t  i t  i s  b e l i e v e d  n e c e s s a r y  t o  a d v i s e  t h e  c u s t o -

mer of  t h e  e q u i t y  i n  t h e  a c c o u n t  s o  t h a t  he  w i l l  n o t  be s u r p r i s e d  

by t h e  y e a r  end r e s u l t s . "  On October  15 ,1975 Hyman s e n t  a n o t h e r  

memo t o  Tennenbaum r e g a r d i n g  Graham's o p t i o n  a c c o u n t s .  

On October  1 7 ,  1975,  Tennenbaum s e n t  a  memo t o  Hyman ,which 

s a y s :  " P l e a s e  do  n o t  p r e s s  Dick  Graham t o  u n d e r t a k e  t h i s  p r o c e d u r e  

now. The fundamenta l  problem i s  l a c k  of s u p e r v i s i o n  o v e r  t h e  San 

F r a n c i s c o  o f f i c e .  Hopefu l ly  you and Marvin can remedy t h i s . "  

(Marvin i s  Marvin Davidson,  Bear ,  S t e a r n s  managing p a r t n e r ) .  Davidson 

o v e r r u l e d  Tennenbaum on t h i s  o c c a s i o n  and d i r e c t e d  t h a t  l e t t e r s  

be s e n t  t o  cus tomers .  

On A p r i l  6 ,  1976,  Tennenbaum a d d r e s s e d  a memo t o  a l l  P a r t n e r s ,  

Branch Manager ' s  and  ROP1s, S u b j e c t :  Op t ions  Compliance: 

"Recent r e v i e w  of o p t i o n  a p p r o v a l  forms h a s  i n d i c a t e d  d e v i a -  

t i o n  from f i r m  p o l i c y  i n  t h e  f o l l o w i n g  a r e a :  Uncovered Opt ion  

Wr i t ing ;  D i s c r e t i o n a r y  o p t i o n s  t r a n s a c t i o n s .  No- s u c h  t r a n s a c t i o n s  

a r e  p e r m i t t e d  w i t h o u t  w r i t t e n  a p p r o v a l  from t h e  S e n i o r  R e g i s t e r e d  

Opt ions  P r i n c i p a l .  

'While t h e  S e n i o r  R e g i s t e r e d  Opt ions  P r i n c i p a l  o f  t h e  f i r m  

h a s  t h e  p e r s o n a l  r e g u l a t o r y  r e s p o n s i b i l i t y ,  i t  i s  i m p r a c t i c a l  f o r  



him t o  p e r s o n a l l y  s u p e r v i s e  a l l  o p t i o n  t r a n s a c t i o n s . "  

Dur ing  t h e  r e m a i n d e r  of 1976,  and u n t i l  a t  l e a s t  May 23 ,  

1977,  Graham c o n t i n u e d  t o  be a p r i m a r y  s o u r c e  o f  c o n c e r n  t o  

Tennenbaum and o t h e r  e x e c u t i v e s  a t  Bear ,  S t e a r n s ,  as numerous 

memos i n  t h e  r e c o r d  make c l e a r .  R e f e r e n c e  t o  a few of  t h e s e  

w i l l  s e r v e  t o  i l l u s t r a t e  t h e  t y p e  of problems which a r o s e  d u r i n g  

t h e  p e r i o d .  

On August 11, 1976,  Graham a d d r e s s e d  a memo t o  Tennenbaum, 

s t a t i n g  t h a t ,  s u b j e c t  t o  Tennenbaumfs a p p r o v a l ,  he h a s  a c c e p t e d  

a n  i n v i t a t i o n  t o  s p e a k  b e f o r e  t h e  San F r a n c i s c o  Opt ion  S o c i e t y  

on September 1 6 ,  1976.  He r e f e r s ,  a l s o ,  t o  a mee t ing  w i t h  Dan 

Dorfman t o  u p d a t e  m a t e r i a l ,  p r e v i o u s l y  s e n t  t o  Tennenbaum, which 

he e x p e c t s  t o  a p p e a r  i n  b o t h  New York and  New West magazines .  

The a r t i c l e ,  which s u b s e q u e n t l y  a p p e a r e d  i n  t h e  New York magazine 

of  October  11, 1976,  w a s  by Dan Dorfman and d e s c r i b e d  Graham and 

h i s  o p t i o n  s t r a t e g y .  

I n  a memo d a t e d  Oc tober  7 ,  1976,  a d d r e s s e d  t o  Hyman, e n t i t l e d :  

Opt ion  Compliance i n  t h e  San F r a n c i s c o  and Los Angeles  O f f i c e s ,  

Tennenbaum d e s c r i b e s  a r e c e n t  v i s i t  and  makes s e v e r a l  s u g g e s t i o n s  

f o r  improvement i n  t h o s e  o f f i c e s  ( and  p r o b a b l y  o t h e r s ) .  He s u g g e s t s  

t h a t  a s p e c i a l  s e c t i o n  on o p t i o n s  compl iance  be i n c l u d e d  i n  t h e  

r u l e s  p r o v i d e d  t o  b r a n c h  o f f i c e  managers ,  ROPfs and r e g i s t e r e d  

r e p r e s e n t a t i v e s .  A l s o ,  t h a t  t h e  managers  and ROP1s r e c e i v e  c o p i e s  

of  t h e  CBOE and ASE r u l e s  r e l a t i n g  t o  s u i t a b i l i t y .  I n  a d d i t i o n ,  a 

s p e c i a l  memo s h o u l d  be p r e p a r e d  and s e n t  t o  r e g i s t e r e d  r e p r e s e n t a t i v e s  

i n c o r p o r a t i n g  t h e  c r i t e r i a  t h e  f i r m  e x p e c t s  them t o  f o l l o w  i n  a l l  

phases  of o p t i o n s  t r a n s a c t i o n s .  Tennenbuam s a y s  t h a t  i f  t h e  compl iance  



depar tmen t  would d r a f t  s u c h  a memo he would be happy t o  a s s i s t  i n  

i t s  development .  

I n  August 1976 i t  was a s c e r t a i n e d  t h a t  of a l i s t  o f  35 d i s -

c r e t i o n a r y  a c c o u n t s  s u p p l i e d  by Graham t h e  N e w  York o f f i c e  had 

d i s c r e t i o n a r y  p a p e r s  f o r  o n l y  1 6 .  Accord ing ly ,  Graham was r e q u e s t e d  

t o  o b t a i n  t h e  r e q u i r e d  p a p e r s  on t h e  o t h e r  1 9 .  A l so  a number of 

h i s  a c c o u n t s  were n o t  on t h e  PSR program. 

On J a n u a r y  27, 1977, Tennenbaum a d d r e s s e d  a memo t o  7  p e r s o n s  

i n  t h e  Los Angeles  and San F r a n c i s c o  o f f i c e s ,  i n c l u d i n g  Graham, 

s t a t i n g  t h a t  ' I . . .  i n  o r d e r  t o  e n s u r e  p r o p e r  s u p e r v i s i o n  o f  t h e  

o p t i o n  a c t i v i t i e s  i n  your  o f f i c e ,  i t  i s  i m p e r a t i v e  t h a t  you t a k e  

and p a s s  t h e  ROP exam w i t h i n  t h e  n e x t  30  d a y s . "  

On F e b r u a r y  11, 1977,  G e l l e r ,  who had become manager of t h e  

San F r a n c i s c o  o f f i c e  on F e b r u a r y  1, 1977,  r e q u e s t e d  t h e  compliance, 

margin  and  o p t i o n  d e p a r t m e n t s  t o  p r o c e e d  i n  due  h a s t e  t o  u p d a t e  him 

c o m p l e t e l y  on a l l  t h e  e x i s t i n g  problems and q u e s t i o n s  which a r e  

a r i s i n g  r e g a r d i n g  t h e  a c c o u n t s  f o r  which Graham i s  r e s p o n s i b l e .  

" . . . w i t h o u t  a comple te  knowledge of  what h a s  t r a n s p i r e d  o v e r  t h e  

l a s t  t h r e e  y e a r  p e r i o d  i n  t h i s  o f f i c e . .  . we a r e  d o i n g  n o t h i n g  b u t  

p e r p e t u a t i n g ,  i n  my o p i n i o n ,  a v e r y  s e r i o u s  m a t t e r . "  

On May 6 ,  1977,  Hyman a d d r e s s e d  a memo t o  Tennenbaum c o n c e r n i n g  

a compla in t  r e c e i v e d  by G e l l e r  a b o u t  a n  a c c o u n t  of  Graham's b e i n g  

e x c e s s i v e l y  t r a d e d .  Hyman i s  conce rned  a b o u t  t h i s  c o m p l a i n t  

"because  a number o f  Graham's a c c o u n t s  have had s u b s t a n t i a l  a c t i v i t y  

and have i n c u r r e d  l o s s e s . "  Also ,  " j u s t  a d v i s e d  y e s t e r d a y  t h a t  t h e  

problem we t h o u g h t  c o r r e c t e d  some months ago  i n  t h e  PSR s t i l l  e x i s t s . "  

Hyman g o e s  on t o  s a y :  " I n  v iew of  t h i s  c o m p l a i n t  and t h e  o t h e r  



r e c e n t  problems we have had w i t h  Richard  (Graham) i n  t r y i n g  t o  

s e c u r e  h i s  c o o p e r a t i o n  i n  complying w i t h  t h e  f i r m ' s  p r o c e d u r e s  

f o r  d i s c r e t i o n a r y  o p t i o n  a c c o u n t s ,  I recommend t h a t  M r .  Graham 

be t o l d  t h a t  he must c o n f i n e  a l l  f u t u r e  o p t i o n s  a c t i v i t y  t o  covered 

w r i t i n g  on ly  o r  e l s e  p l a c e  h i s  a c c o u n t s  under  t h e  d i r e c t i o n  of  

t h e  Hedged Opt ion  Inves tment  Department .  Because t h e  d a i l y  review 

of Graham's a c t i v i t y  i s  made by you i n  N e w  York and t h e  monthly 

r e v i e w  o f  h i s  a c c o u n t s  i s  made by M a r s h a l l  ( ~ e l l e r )i n  San F r a n c i s c o ,  

s u p e r v i s i o n  i s  made more d i f f i c u l t . "  

On May 23, 1 9 7 7 ,  t h e  E x e c u t i v e  Committee of Bear ,  S t e a r n s ,  

imposed a f i n e  o f  $2,500 on Graham f o r  f a i l i n g  t o  f o l l o w  t h e  f i r m ' s  

e s t a b l i s h e d  p r o c e d u r e s  w i t h  r e s p e c t  t o  t h e  h a n d l i n g  of  h i s  d i s -  

c r e t i o n a r y  a c c o u n t s .  Among t h e  i t e m s  enumerated were: "You f a i l e d  

t o  t a k e  s t e p s  t o  s e e  t h a t  t h e  PSR sys tem was a c c u r a t e l y  main ta ined  

i n  o r d e r  t o  p r o v i d e  cus tomers  w i t h  a s t a t e m e n t  of  t h e  e q u i t y  i n  

t h e i r  accoun t  e a c h  month; and a c c o u n t s  were opened by you wi thou t  

i n d i c a t i n g  on t h e  new accoun t  form t h a t  you h e l d  d i s c r e t i o n  w i t h  

r e s p e c t  t o  t h a t  a c c o u n t ,  a l t h o u g h  we u n d e r s t a n d  t h a t  t h e  f i r m  h a s  

r e c e i v e d  a l l  t h e  n e c e s s a r y  p a p e r s  f o r  such  a c c o u n t s  o r  t h e y  a r e  

b e i n g  fo rwarded .  l 1  

Graham l e f t  Bear S t e a r n s  on September 1 6 ,  1 9 7 7 .  
Conclus ion  

The e v i d e n t i a r y  r e c o r d  i n  t h i s  p r o c e e d i n g  l e a d s  t o  t h e  i n e s c a -  

p a b l e  c o n c l u s i o n  t h a t  Tennenbaum was Graham's s u p e r v i s o r  and,  a s  

such,  had r e s p o n s i b i l i t y  f o r  t h e  enforcement  of  t h e  CBOE r u l e s  

r e l a t i n g  t o  o p t i o n s ,  a s  w e l l  a s  t h e  Bear ,  S t e a r n s t  r u l e s  which he 



promulgated .  The CBOE r u l e s  o b l i g a t e  a member o r g a n i z a t i o n  t o  

d e s i g n a t e  an  o f f i c e r  o r  p a r t n e r  t o  s u p e r v i s e  a l l  o p t i o n s  a c t i v i t i e s  

and t o  be r e s p o n s i b l e  f o r  t h e  g r a n t i n g  and e x e r c i s e  of d i s -
-6/-

c r e t i o n a r y  a u t h o r i t y  i n  c o n n e c t i o n  t h e r e w i t h .  Tennenbaum was 

d e s i g n a t e d  t o  t h o s e  p o s i t i o n s  a s  SROP of  t h e  f i r m .  Al though 

CBOE Rule  9 . 8  a l l o w s  d e l e g a t i o n  of  a u t h o r i t y  under  c e r t a i n  con-

d i t i o n s  t h e  Commission h a s  r e p e a t e d l y  h e l d  t h a t  even though  t h e  

p r e s i d e n t  of a b r o k e r - d e a l e r  f i r m  r e a s o n a b l y  d e l e g a t e d  a u t h o r i t y  

over  a p a r t i c u l a r  a r e a ,  he i s  n o t  r e l i e v e d  of r e s p o n s i b i l i t y  i f  
-7/

he i s  aware of improper  c o n d u c t .  

There  i s  no q u e s t i o n  t h a t  Graham needed s u p e r v i s i o n  - t h e  

q u e s t i o n  i s  who had t h e  r e s p o n s i b i l i t y  f o r  i t .  Tennenbaum a s s e r t s  

t h a t  he mere ly  s e t  up t h e  s u p e r v i s o r y  p r o c e d u r e s  and l e f t  i t  t o  

o t h e r s  t o  implement them. However, t h i s  p o s i t i o n  i g n o r e s  t h e  

CBOE r u l e s  under  which Tennenbaum was d e s i g n a t e d  SROP f o r  Bear ,  

S t e a r n s ,  and t h e  g u i d e l i n e s  which he deve loped  and c i r c u l a t e d  

f o r  t h e  p a r t i c i p a t i o n  of Bear;  S t e a r n s  i n  o p t i o n  t r a n s a c t i o n s .  

I n  a d d i t i o n ,  t h e  e v i d e n c e  c l e a r l y  shows t h a t  Davidson,  Hyman, F r i e n d  

and Graham a l l  d e f e r r e d  t o  Tennenbaum as  b e i n g  Graham's super -

v i s o r  f o r  o p t i o n s  m a t t e r s .  

Tennenbaum f a i l e d  t o  e n f o r c e  h i s  own p r o c e d u r e s  d e s p i t e  

numerous warning f l a g s .  He d i d  n o t  i n s i s t  on anyone b e i n g  q u a l i f i e d  

as  a n  ROP i n  San F r a n c i s c o  b e f o r e  a l l o w i n g  o p t i o n s  t r a n s a c t i o n s ;  

Graham was n e v e r  r e q u i r e d  t o  comply w i t h  t h e  PSR sys tem f o r  keep ing  

h i s  cus tomers  informed as t o  t h e  s t a t u s  of  t h e i r  a c c o u n t s ;  no 

i n q u i r y  was e v e r  made of Graham's c u s t o m e r s  t o  a s c e r t a i n  whether  

7/ In the  Matter of Irwin Schloss, Exchange Act Release No. 16934/June 26, 1980. -
See, also, Section 15(b) (4) (E) ( i i ) ,  page 9, supra. 
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t h e y  had p r o p e r l y  g r a n t e d  him d i s c r e t i o n  o v e r  t h e i r  a c c o u n t s  o r  

approved t h e  a c t i v i t y  i n  them; and s t e p s  were n e v e r  t a k e n  t o  h a l t  

e x c e s s i v e  t r a d i n g  o r  t h e  commissions g e n e r a t e d  by i t .  F u r t h e r ,  

no e f f o r t  was made t o  r e v o k e  Graham's d i s c r e t i o n a r y  a u t h o r i t y  

d e s p i t e  e v i d e n c e  o f  a b u s e .  

Brokers  and d e a l e r s  a r e  under  a d u t y  t o  s u p e r v i s e  t h e  a c t j o n s  

o f  employees and i n  l a r g e  o r g a n i z a t i o n s  i t  i s  e s p e c i a l l y  impera-  

t i v e  t h a t  t h e  sys tem o f  i n t e r n a l  c o n t r o l  be a d e q u a t e  and e f f e c t i v e  

and t h a t  t h o s e  i n  a u t h o r i t y  e x e r c i s e  t h e  u tmos t  v i g i l a n c e  when- 
8 /  

e v e r  a remote  i n d i c a t i o n  of  i r r e g u l a r i t y  r e a c h e s  t h e i r  a t t e n t i o n :  

A s  t h e  Cour t  s a i d  i n  R .  H. Johnson & Company v .  --S.E.C.,  198 F.2d 

690, 698 (C.A. 2 ,  - -- 344 U.S. 855 ( 1 9 5 2 ) ,  a1 9 5 2 ) ,  c e r t .  d e n i e d  

c o n t r a r y  r u l e  "would encourage  e t h i c a l  i r r e s p o n s i b i l i t y  by t h o s e  

who s h o u l d  be p r i m a r i l y  r e s p o n s i b l e . "  

It i s  found  t h a t  Tennenbaum f a i l e d  r e a s o n a b l y  t o  s u p e r v i s e  

Graham w i t h  a view t o  p r e v e n t i n g  t h e  v i o l a t i o n s  found h e r e i n  t o  

have been committed by Graham. 

Othe r  M a t t e r s  

When c o u n s e l  f o r  r e s p o n d e n t  Tennenbaum s u b m i t t e d  h i s  b r i e f  

on May 23,  1980,  he a l s o  s u b m i t t e d  a l e t t e r  o b t a i n e d  by Bear ,  

S t e a r n s  from t h e  New York S tock  Exchange p u r p o r t i n g  t o  show t h e  

number o f  c o m p l i a n t s  r e c e i v e d  a g a i n s t  Bear ,  S t e a r n s  by t h e  NYSE 

as compared t o  t h e  number o f  c o m p l a i n t s  r e c e i v e d  f o r  a l l  f i r m s .  

-8/ Reynolds ' & Co. , 39 S.E. C. 902, 916 (1960). 



Counsel asked t h a t  t h e  r e c o r d  be reopened f o r  t h e  l i m i t e d  purpose  

of r e c e i v i n g  t h i s  ev idence .  The D i v i s i o n  of Enforcement o b j e c t s  

t o  i t s  r e c e p t i o n  on t h e  ground t h a t  i t  i s  i r r e l e v a n t .  

During t h e  cou r se  of t h e  h e a r i n g  a motion was made by 

counse l  f o r  r esponden t  f o r  s i m i l a r  r e c o r d s  ob t a ined  by t h e  Commission 

s t a f f  from v a r i o u s  s o u r c e s  d u r i n g  t h e  i n v e s t i g a t i o n  which l e d  

t o  t h e  p u b l i c a t i o n  of  t h e  s p e c i a l  s t u d y  of t h e  o p t i o n s  market .  

My d e n i a l  of t h a t  motion a s  i r r e l e v a n t  was a f f i rmed  by t h e  Commission. 
-

The p r e s e n t  motion i s  a l s o  den i ed  a s  be ing  i r r e l e v a n t .  

Pub l i c  I n t e r e s t  -
The remain ing  i s s u e  concerns  t h e  r emed ia l  a c t i o n  which i s  

a p p r o p r i a t e  i n  t h e  p u b l i c  i n t e r e s t  w i t h  r e s p e c t  t o  t h e  f i n d i n g  

of Tennenbaum's f a i l i n g  t o  r e a s o n a b l y  s u p e r v i s e  Graham. The D i v i s i o n  

proposed t h a t  Tennenbaum be suspended from a s s o c i a t i o n  w i t h  any 

b roker  o r  d e a l e r  f o r  a  p e r i o d  o f  s i x  months, and t h a t  he t h e r e a f t e r  

be p e r m i t t e d  t o  be s o  a s s o c i a t e d  on ly  i n  a non-supervisory  c a p a c i t y .  
1 
I 

Respondent,  on t h e  o t h e r  hand, a s s e r t s  t h a t  no s a n c t i o n  i s  r e q u i r e d .  
I 

Respondent p o i n t s  o u t  t h a t  i n  1977 he moved t o  t h e  Los 1 

Angeles o f f i c e  of Bear,  S t e a r n s  and i s  no l onge r  invo lved  w i t h  t h e  1 
s u p e r v i s i o n  of  o p t i o n s  t r a n s a c t i o n s .  He i s  now i n  t h e  a r e a  of 

inves tment  banking and i n  t h i s  c a p a c i t y  i s  no t  r e s p o n s i b l e  f o r  

s u p e r v i s i n g  any o f  t h e  f i r m ' s  p e r s o n n e l .  

Tennenbaum, wh i l e  denying any r e s p o n s i b i l i t y  f o r  Graham, d i d  

t e s t i f y  t h a t  he managed t h e  o p t i o n s  depar tment  a t  Bear ,  S t e a r n s ,  

was a member of t h e  o p t i o n s  a d v i s o r y  committee t o  t h e  P a c i f i c  
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Stock  Exchange (PSE) and  a member of  t h e  NASD a r b i t r a t i o n  p a n e l  

on o p t i o n s  f o r  New York. He s t a t e d  t h a t  he o r i g i n a l l y  had ove r -

a l l  r e s p o n s i b i l i t y  f o r  o p t i o n s  a t  Bear ,  S t e a r n s  b u t  l a t e r  became 

more o f  a c o o r d i n a t o r  between v a r i o u s  d e p a r t m e n t s .  When he  l e f t  

New York he  conveyed a l l  of h i s  o p t i o n s  f i l e s  t o  t h e  f u n c t i o n a l  

a r e a s  t h a t  were s u c c e e d i n g  him i n  r e s p o n s i b i l i t y  f o r  t h e  o p t i o n s  

d e p a r t m e n t .  Any f i l e s  r e l a t i n g  t o  i n d i v i d u a l  compl i ance  problems 

were conveyed t o  t h e  compl iance  d e p a r t m e n t .  

I n  d e a l i n g  w i t h  p u b l i c  i n t e r e s t  r e q u i r e m e n t s  i n  a p a r t i c u l a r  

c a s e  we igh t  must b e  g i v e n  t o  t h e  e f f e c t  o f  t h e  d e c i s i o n  on t h e  

w e l f a r e  of  i n v e s t o r s  as a c l a s s  and  on s t a n d a r d s  o f  conduct  i n  

t h e  s e c u r i t i e s  b u s i n e s s  g e n e r a l l y .  I f  t h e s e  p r o c e e d i n g s  a r e  t o  be 

t r u l y  r e m e d i a l ,  t h e y  must have a d e t e r r e n t  e f f e c t  n o t  on ly  on 

t h e  p r e s e n t  r e s p o n d e n t ,  b u t  a l s o  on o t h e r s  who may be  tempted  t o  
-9/

engage i n  s imi lar  misconduc t .  

The a p p r o p r i a t e  r e m e d i a l  a c t i o n  as t o  a p a r t i c u l a r  r e spon-  

d e n t  depends  on t h e  f a c t s  and  c i r c u m s t a n c e s  a p p l i c a b l e  t o  him and 

c a n n o t  be  measured p r e c i s e l y  on t h e  b a s i s  of  a c t i o n  t a k e n  a g a i n s t  
-10/  

o t h e r  r e s p o n d e n t s ,  p a r t i c u l a r l y  where,  as h e r e ,  t h e  a c t i o n  

r e s p e c t i n g  o t h e r s  i s  based  on o f f e r s  o f  s e t t l e m e n t  which t h e  
g/

Commission deemed a p p r o p r i a t e  t o  a c c e p t .  

-9/ Thomas A. Sartain, SP., Exchange Act Release No. 16561Februar-y 8, 1980: 
Arthur Mpper Corporati.cn v. S.E. C., 547 F. 2d 171, 184 (C. A. 2, 1976), 
cer t .  denied, 343 U.S. 1009. 

-10/ Dlugash v. S.E.C., 373 F.2d 107, 110 (2d C i r . ,  1967). 

11/ Benjamin 44 S.E.C. 745, 748 (1971). -
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F a i l u r e  of  s u p e r v i s i o n  - which may r e s u l t  i n  d e r i v a t i v e  

r e s p o n s i b i l i t y  f o r  t h e  misconduct  of o t h e r s  - c o n n o t e s  an 

i n a t t e n t i o n  t o  s u p e r v i s o r y  r e s p o n s i b i l i t i e s ,  a f a i l u r e  t o  l e a r n  

of i m p r o p r i e t i e s  when d i l i g e n t  a p p l i c a t i o n  of s u p e r v i s o r y  pro-  
-12/  

c e d u r e s  would have uncovered  them. However, t h i s  i s  n o t  

t h e  c a s e  h e r e  where Tennenbaum was aware of t h e  misconduct  o f  

Graham and a l l o w e d  i t  t o  go unchecked f o r  3 y e a r s .  

Upon c o n s i d e r a t i o n  of a l l  t h e  c i r c u m s t a n c e s ,  i n c l u d i n g  

Tannenbaum's p r e v i o u s l y  unblemished r e c o r d  and t h e  f a c t  t h a t  

he no  l o n g e r  e x e r c i s e s  s u p e r v i s o r y  r e s p o n s i b i l i t i e s  i n  t h e  o p t i o n s  

a r e a  i t  i s  b e l i e v e d  t h a t  t h e  p u b l i c  i n t e r e s t  r e q u i r e m e n t s  w i l l  

be s e r v e d  by a one-month s u s p e n s i o n  from a s s o c i a t i o n  w i t h  any 

b r o k e r  o r  d e a l e r .  

Accord ing ly ,  IT  I S  ORDERED t h a t  Michael  E.  Tennenbaum i s  

suspended from a s s o c i a t i o n  w i t h  any b r o k e r  o r  d e a l e r  f o r  one 

month. 

The o r d e r  s h a l l  become e f f e c t i v e  i n  accordance  w i t h  and 

s u b j e c t  t o  t h e  p r o v i s i o n s  o f  Rule 1 7 ( f )  o f  t h e  Commission's 

R u l e s  o f  P r a c t i c e .  

P u r s u a n t  t o  t h a t  Ru le ,  t h i s  i n i t i a l  d e c i s i o n  s h a l l  become 

t h e  f i n a l  d e c i s i o n  of t h e  Commission a s  t o  each  p a r t y  who has 

-12/ Madison Management Corp., 42 S.E.C. 390, 392 (1964); General Investing 
Gorp., 41 S.E.C. 952, 958 (1964). 



n o t  f i l e d  a p e t i t i o n  f o r  r e v i e w  p u r s u a n t  t o  Rule l 7 ( b )  w i t h i n  

f i f t e e n  days  a f t e r  s e r v i c e  of t h e  i n i t i a l  d e c i s i o n  upon him, 

u n l e s s  t h e  Commission, p u r s u a n t  t o  Rule l 7 ( c ) ,  d e t e r m i n e s  on i t s  

own i n i t i a t i v e  t o  r e v i e w  t h i s  i n i t i a l  d e c i s i o n  as t o  him. I f .  

a p a r t y  t i m e l y  f i l e s  a p e t i t i o n  f o r  r e v i e w ,  o r  t h e  Commission 

t a k e s  a c t i o n  t o  r e v i e w  as t o  a p a r t y ,  t h e  i n i t i a l  d e c i s i o n  s h a l l  
-13/  

not  become f i n a l  w i t h  r e s p e c t  t o  t h a t  p a r t y .  

bLi%A&Au&/RalpM Hunter  Tracy  

A d m i n i s t r a t i v e  Law Judge  

J U ~ Y  24, 1980 
Washington, D .  C . 

-13/ A l l  proposed findings and conclusions and contentions have been 
considered. They a re  accepted t o  the extent they are  consistent 
with this decision. 




