


UNITED STATES OF AMERICA 
 

Before t h e  
  

SECURITIES AND EXCHANGE COMMISSION 
 

I n  t h e  Matter  of 

J .  A. WINSTON & C O . ,  INC.  
  
11 Broadway RECOMMENDED DECISION 
 
New York 4 ,  New York 
 

F i l e  No. 8-4594 

BEFORE: I r v i n g  S c h i l l e r ,  Hearing Examiner 

APPEARANCES: Andrew N. Grass, George Mahr and Irene Duffy, Esqs. 
of t h e  New York Regional O f f i c e  of t h e  Commission 
f o r  t h e  Div is ion  of Trading and Exchanges. 

Mil ton S. Gould and Alan J. Hartnick, Esqs. of 
Gallop, Climenko C Gould f o r  J.  A. Winston & Co., I nc . ,  
J o e l  Alfred Winston, I r v i n g  Berns te in ,  Morrison G i l b e r t  
and Albert  Bernstein.  



These are proceedings pursuant t o  Section 15(b) of the  

S e c u r i t i e s  Exchange Act of 1934 ("Exchange Acto1) t o  determine whe the r  

t o  revoke o r ,  pending f i n a l  determination of t h e  quest ion of revoca­

t i o n ,  t o  suspend t h e  r e g i s t r a t i o n  as a broker-dealer of J .  A. Winston 

& CO.,  Inc. ( o @ r e g i s t r a n t l l ) ,whether t o  suspend o r  expel r e g i s t r a n t  

from membership i n  the  National Association of S e c u r i t i e s  Dealers, 

Inc . ,  ("NASDU), a r eg i s t e red  s e c u r i t i e s  associa t ion ,  and whether 

under Section 15A(b)(4) of the  Exchange Act Joe l  Alfred Winston 

(olWinstonu), I rv ing  Bernstein (091.Berneteino@),Morrison Gi lbe r t  

( o * G il b e r t N )  and Albert Bernstein ("A. Berneteinoo), o r  any of them, 

a r e  causes of any order  of revocation o r  euepeneion which may be 
-1/ 

ieeued. 

The order  f o r  proceedings a l l a g a r  t h a t  during the  period 

-I / 	 Sect ion 15(b) of the  Exchange Act, a8 appl icable  here,  provides t h a t  
the  Commisrion r h a l l  revoke t h e  r e g i r t r a t i o n  of a broker o r  dea le r  
i f  i t  f i n d r  t h a t  i t  i r  i n  the  public i n t e r e r t  and t h a t  ruch broker 
or dealer  o r  any o f f i c e r ,  d i r e c t o r ,  o r  con t ro l l ing  o r  cont ro l led  
p ~ r r o n  of ruch brokar o r  dea le r ,  ha8 w i l l f u l l y  v io la ted  any provi- 
r ion  of t h a t  Act o r  of the  S a c u r i t i a r  wct of 1933 o r  any r u l e  
thareundar, 

Sect ion 15A(1)(2) of tha Exchan$a Act providar f o r  the  rurpenrisn 
%or a maximum of twalva monthr o r  tha axpulr ion from a nat ional  
r a c u r i t i e r  v r roc iv t i sn  of any mambar who har v io la tad  any provir ion 
of tha Exchanaa Act o r  ha8 w i l l % u l l y  v io la tad  any provir ion 0%the 
l e c u r i t i a r  Act  of 1933 o r  any r u l a  o r  ragula t ion  tharaundar i f  ' tha 
Conunirrion f i n d r  ruch ac t ion  t o  ba nacarrrry o r  appropriata i n  tha 
public i n t a r a r t  o r  f o r  tha protac t ion  of inva r to r r ,  

Undar Saction 15A(b)t4) of tha Enchanga Ac t ,  i n  tha abrancs uL 
Commirrlon approval o r  d i rac t ion ,  no brokar o r  daa la r  may ba admittad 
t o  o r  continued i n  mambarrhip i n  a na t ional  r a c u r i t i a r  a r roc ia t ion  
i f  tha brokar o r  d a r l a r  o r  m y  p r r tna r ,  o f f i c a r ,  d i r a c t o r  o r  con­
t r o l l i n g  o r  cont ro l lad  parron of ruch brokar o r  daa la r  war a caura 
of any ordar  of ravocation which i r  i n  a t f a c t .  



from about November 1, 1956 to March 1, 1957 registrant, Winston, 
 

1. Bernstein, Gilbert and A. Bernstein obtained money and property by 
 

means of false and misleading statements of material fact and omission 
 

to state material facts necessary in order to make the statements 
 

made, not misleading, employed devices, schemes and artifices to 
 

defraud and generally engaged in a course of conduct which operated 
 

as a fraud in connection with the offer and sale of shares of common 
 

stock of Gob Shops of America, lnc. ("Gob Shopsot) in willful violation 
 

of the anti-fraud provisions of the Securities Act of 1933 ("Securities 
 
2/ 

Actoo) and of the Exchange ~ct-; that during the period from about 

May 1, 1960 to August 1, 1960 registrant, together with or aided and 

abetted by Winston, I.. Bernetein, Gilbert and A. Bernstein for the 

purpose of selling to certain persons and inducing them to purchase 

various securities at prices far in excecs of prevailing market prices, 

as indicated by registrant's contemporaneous costs for such securitie~, 

withheld from such persons information as to the prevailing market 

2 / The anti-fraud provisions referred to are Section 17(aI of the -.*

Securities Act and Sections 10(b) and 15(c)(l) a£ the Exchange Act 
dnd Rules lob-5 and 15cl-2(17 CFR 240.10b-5 and l5cl-2) thereunder. 
"I'he composite effect of these provieionr, ae applicable here, ie to 
make unlawful the use of the malla or intsretate faciliLies in 
connection with the offer or sale of m y  security by means a£ n 
device to defraud, an untrue or mirlrading statement of 8'1notarial 
fact, or any act, practice, or course of businass which operates or 
would operate as a fraud or deceit  upon a cuatarner, or by meanat o f  
any other manipulative or fraudulent device. 
 



p r i c e s  of  t h e  s a i d  s e c u r i t i e s  and s o l d  t o  them and induced  them t o  

p u r c h a s e  such  s e c u r i t i e s  a t  p r i c e s  f a r  i n  e x c e s s  of  and h a v i n g  no 

r e a s o n a b l e  r e l a t i o n s h i p  t o  r e g i s t r a n t ' s  contemporaneous c o s t s  f o r  

such  s e c u r i t i e s ,  t h e r e b y  o b t a i n i n g  u n r e a s o n a b l e  and e x c e s s i v e  p r o f i t s  

i n  w i l l f u l  v i o l a t i o n  of  t h e  a n t i - f r a u d  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  

-3 / 
Act and t h e  Exchange ~ c t .  

l i f t e r  a p p r o p r i a t e  n o t i c e ,  h e a r i n g s  were h e l d  b e f o r e  t h e  

under s igned  Hear ing  Examiner and p roposed  f i n d i n g s  o f  f a c t  and con­

c l u s i o n s  of l a w  and b r i e f s  i n  s u p p o r t  t h e r e o f  were f i l e d  by t h e  

D i v i s i o n  of  T r a d i n g  and Exchanges and by r e g i s t r a n t ,  Winston,  

I .  B e r n s t e i n ,  G i  l b e r t  and A. B e r n s t e i n .  

The f o l l o w i n g  f i n d i n g s  and c o n c l u s i o n s  are based o n  t h e  

r e c o r d ,  t h e  documents and e x h i b i t s  t h e r e i n  and t h e  Hear ing  Examine r ' s  

o b s e r v a t i o n s  o f  t h e  v a r i o u s  w i t n e s s e s .  

1. R e g i s t r a n t ,  a New York c o r p o r a t i o n ,  w a s  r e g i s t e r e d  w i t h  

t h i s  Commission as a b r o k e r  and d e a l e r  s i n c e  September 2 8 ,  1955. 

Wlnston i s  P r e s i d e n t  and D i r e c t o r ,  I .  B e r n s t e i n  i s  V i c e  P r e s i d e n t ,  

Secretary and D i r e c t o r ,  G i l b e r t  is  W e ~ S u r e rand A. B e r n s t e i n  is 

l'ice P r e s i d e n t  and D i r e c t o r  o f  t h e  r e g i s t r a n t  and a l l  of t h e  a f o r e s a i d  

x n d i v i d u a l s  tAre owners  of  10%o r  more o f  t h e  common s t o c k  of r e g i s t r a n t .  

R e g i s t r a n t  is ci member of  t h e  N&D. 

---..-.---. -­
--3 /  S e e  fo ;? tno te  2 ,  s u p r a .  



Violations of the mti-Fraud Provisions 
 

2 .  To fully understand registrant's activities in connec- 

tion with its sales of the Gob Shops stock a brief outline of the 
 

events preceding such sales and registrant's association with the 
 

securities of the said company would be helpful. Registrant's 
 

familiarity with the securities of Gob Shops antidated November 1, 

1960 when the sales which are the subject matter of the instant 

proceeding commenced. In the fall of 1955 Cob Shops filed with the 

Commission a notification and offering circular under Regulation A 

relating to an offering of 299,000 shares of 30C par value common 

stock at $1 per share. Bruns Nordeman & Company ("Bruns'l) was the 

underwriter of the said offering. Harold S. Coleman ("Coleman1') and 

Lawrence H. Lubin (uLubin"), two of the Bruns partners, became 

directors of Gob Shops. In December 1955, after the offering had 

commenced, Coleman and Lubin requested registrant to participate in 

the aforesaid distribution and registrant agreed to do so. At the 

time the arrangements were being made Coleman and Lubin informed 

registrant in general that they had investigated Gob Shops and believed 

it had growth possibilities. Shortly prior to registrant's commence- 

ment of the offering the president of Gob Shops visited registrant's 

office, conferred briefly with its officers and addressed its salesmen 

informing them among other things that the company should prosper. 

Registrant purchased 30,000 shares of Cob Shops stock and Colen,ari tind 

Lubin furnished registrant with a sufficient number of the offering 

circulars for distribution to its customers. Registrant sold its 



allotment within two or three days and by the end of January 1956 had 
 

completed its offering. In February and March 1956 there were two 
 

or three more brief meetings between Gob Shops' president and 
 

registrant followed by about four or five telephone conversations 
 

-4/ 
during the remainder of the year. In addition, Coleman frequently 

communicated with registrant's president and kept him informed of the 

progress of the said company. Registrant traded in the Gob Shops 

stock until some time around October 1, 1956 when it acquired a block 

of Gob Shops stock and commenced a second selling campaign to dis- 

tribute the said stock. The oral representations made by registrant's 

salesman and the sales literature used in connection therewith, 
 

referred to below, relate to this latter sales campaign. 
 

3 .  Sixteen witneases testified concerning the representa- 

tions made to them with respect to Cob Shops. Thirteen of such 

witneases testified they were told by regietrant's salesmen that the 

stock of Gob Shops would appreciate in value, that it "can go up to 

10 or 15 times the value8'; that "it would fly - could go up ten timesQ'; 

that "[it] went up to 1-7/16ths. Going higher, batter gat in on the 

ground f loor''; that "Gob was practically a sure thingQt: that the 

'business growing and stock will be gravingt4; that an investor could 

-41 	Regirtrantts president testified that the purpore o f  the February and 
March meetings held after registrant had coerplated ito o f f e r i n g  waa 
to keep its customers aware of the af fa i rs  of the company. There 
ir no evidence in the record however or to the numbor of  r@giatrentts 
customsrs who owned stock of Gob Shops during this period or the 
numbor of inquiries, if any, regirtrant srceived concerning the 
aeid company. 



double h i s  money i n  s h o r t  pe r iod  of t ime - about 6  months; t h a t  t h e  

" p r i c e  would double1'; t h a t  "it would go h igher  and h ighe r  . . . ' I .  , 

t h a t  t h e  s t o c k  would "probably double ,  t r i p l e  i t s e l f  i n  a very s h o r t  

time" and t h a t  Gob Shops "is not  a s p e c u l a t i o n  . . . t h i s  i s  a s u r e  

t h i n g N .  S i x  of t h e  s a i d  w i tne s se s  t e s t i f i e d  t hey  were informed by 

r e g i s t r a n t ' s  salesmen t h a t  Gob Shops would be l i s t e d  on an  exchange, 

t h a t  i t  "wouldn' t  be long before  i t  is on t h e  b i g  board1'; t h a t  

Gob Shops '8would go on t h e  American ExchangeM; t h a t  l' . . . by March 

. . . t h e  Gob Shops was going t o  be l i s t e d  on  t h e  S tock  Exchange, on 

t h e  American Boardn; o r  t h a t  " they were p r epa r ing  t o  l ist  i t  on a 

s t o c k  exchange." Nine of t h e  s a i d  w i t n e s s e s  t e s t i f i e d  t h a t  they were 

informed by r e g i s t r a n t ' s  salesmen t h a t  Gob Shops would pay d iv idends  

of "6 t o  LOX dividends";  t h a t  t h e  i n v e s t o r  llwould be ge t t ing ,  d iv idends  

and w i t h  t h e  d iv idends  they  would buy more s t ock  . . . "; t h a t 8 ' t h i s  

p a r t i c u l a r  s e c u r i t y  would pay a d iv idend  of about  . . . i n  about s i x  

months . . . ca sh  d iv idend  . . . I 1 ;  t hey  would be cash d iv idends . "  

With r e s p e c t  t o  Gob Shops'  bus ine s s  and e a r n i n g s ,  t h i r t e e n  of t h e  

i n v e s t o r  w i t n e s s e s  t e s t i f i e d  they  were t o l d  by r e g i s t r a n t ' s  salesmen 

t h a t  t h e  company's o p e r a t i o n s  were s u c c e s s f u l ,  t h a t  t h e  company was 

making money, w a s  i n  f i n e  c o n d i t i o n ,  w a s  o p e r a t i n g  at a p r o f i t ,  w a s  

expanding, t h a t  i t  p r e sen t ed  a g r e a t  oppo r tun i t y  t o  make money, t h a t  

t h e  company w a s  growing and opening new s t o r e s ,  t h a t  t h e  ccrrtp-.ny was 

l i k e  o r  b igger  t han  Korve t t e ,  t h a t  t h e  e a rn ings  were very good, t h a t  

i t  w a s  going t o  show a p r o f i t  and t h a t  i t  w a s  a good investment .  



Eleven w i tne s se s  t e s t i f i e d  they  were t o l d  t h a t  t h e  money i nves t ed  i n  

Gob Shops s t o c k  would be used f o r  expansion and t h a t  on ly  a l im i t ed  

supply of s t o c k  was a v a i l a b l e .  

4. According t o  t h e  ev idence  presen ted  t h e r e  was no basis 

f o r  p r e d i c t i n g  t h a t  t h e  Gob Shops s t o c k  would double  o r  t r i p l e  o r  

t h a t  t h e r e  would be a n  i n c r e a s e  i n  market va lue  of t h e  s a i d  s t o c k  

o r  t h a t  t h e r e  would be a payment o f  a ca sh  d iv idend ,  nor w a s  t h e r e  

any basis f o r  t h e  o t h e r  r e p r e s e n t a t i o n s  as t o  which t h e  customer 

w i tne s se s  t e s t i f i e d .  Gob Shops, a Rhode I s l a n d  c o r p o r a t i o n ,  was 

organ ized  i n  1950 as a small c h a i n  o f  Army-Navy s t o r e s .  The company 

i s  engaged i n  r e t a i l i n g  r p o r t i n g  goods, company equipment, men's and 

boys' work and p l ay  c l o t h i n g  and shoes.  I n  1955 Gob Shops owned f i v e  

retail  s t o r e s  and had developed a c h a i n  of t h i r t y - t h r e e  f r anch i s ed  

s t o r e s  owned by independent o p e r a t o r s  who are r(Lquired t o  purchase 

t h e i r  marchandire  e x c l u r i v e l y  from Cob Shops. Ea r ly  i n  1956 t h e  

company a l s o  ope ra t ed  l e a r ed  depar tments  i n  a number of d i s coun t  

department r t o r e r .  Cob Shops1 p a s t  e a rn ings  record  had bean poor. 

For  t h e  9 months end ing  January  31, 1956 t h e  company r u s t a i n a d  a l o s r  

fronr o p e r a t i o n r  of $25,432 and a n e t  l o r e  o f  $19,477. For t h e  f i r c a l  

y e a r r  end ing  January  31, 1957 Cob Shopr had an o p e r a t i n g  p r o f i t  of 

$3,150, a l o r e  from o p e r a t i o n r  o f  $28,596 and a n e t  l o r @  of $36,751. 

The rv idence  shews t h a t  du r ing  t h e  pe r i od  September 1956 m d  

March 1957 t h e  company war no t  f i n r n c i u l l y  c apab l r  o f  d e c l a r i n g  a 

caeh d iv idend .  None of t h e  i n v e s t o r  w i t n e r r e r  wrr t o l d  of t h e  Cob 

8hopr '  l e r r a r  n o r  of i t s  i n a b i l i t y  t o  pay r c r r h  d iv idend .  



5. The record  f u r t h e r  d i s c l o s e s  t h a t  i n  t h e  f a l l  of 1956 

t h e r e  was no j u s t i f i c a t i o n  f o r  r e p r e s e n t i n g  t h a t  t h e  Gob Shops s t ock  

would be l i s t e d .  I n  t h e  summer of  1956 Gob Shops i nqu i r ed  of t h e  

American Stock Exchange concerning p o s s i b l e  l i s t i n g  and was informed 

t h a t  i t  d i d  no t  q u a l i f y .  I n  September of t h a t  yea r  t h e  Board of Gob 

Shops was s o  adv ised .  No a p p l i c a t i o n  was e v e r  f i l e d  t o  l i s t  t h e  s a i d  

s t o c k  on  any n a t i o n a l  s e c u r i t i e s  exchange. The i n v e s t o r  w i tne s se s  

who t e s t i f i e d  t hey  were t o l d  t h a t  Cob Shops was expanding and 

s p e c i f i c a l l y  informed o r  g iven  t h e  impress ion t h a t  t h e i r  funds  were 

t o  be used f o r  such  purposes  were no t  informed t h a t  none of  t h e  

p roceeds  of sale were t o  be f u r n i s h e d  t o  t h e  company o r  used by 

i t  f o r  expansion purposes.  

6. I t  is  well s e t t l e d  t h a t  recommendations by a s e c u r i t i e s  

d e a l e r  to  a p r o s p e c t i v e  customer concern ing  a p a r t i c u l a r  s e c u r i t y  

should have a reaaonable  b a s i s  and should be accompanied by t h e  d i s -  

c l o r u r e  of known o r  c l e a r l y  a s c e r t a i n a b l e  f a c t s  bea r i ng  upon t h e  -51 
j u r t i f i c a t i o n  f o r  t h e  recommendation. Ln t h e  l i g h t  of t h e  o p e r a t i n g  

l o r r e r  r u r t a i n e d  by Cob Shops, as p r e v i o u r l y  noted,  t h e r e  was no 

r ea ronab l e  b a r i s  f o r  t h e  r e p r e r e n t a t i o n r  made by r e g i r t r a n t  concerning 

an  i n c r e a r e  i n  t h e  p r i c e  of t h e  Cob Shopr r t o c k  or t h e  payment of 

d iv idend r ,  Baric t o  t h e  fo rmu la t i on  of any recornmendation concerning 

a n  i n c r e a r e  i n  t h e  va lue  of t h e  Gob Shopr r t o c k  o r  payment of a d iv idend ,  

A/ N, Oinmkat 6 Co., I n c , ,  S e c u r i t i e r  E x c h a n ~ e  Act Releare No, 6401 
(October 21, 1960);  Ba rne t t  b Co., I n c , ,  O e c u r i t i e r  Exchange Act 
Releara No, 6310 ( J u l y  5, 1960) 



p a r t i c u l a r l y  where such recommendation is  t o  be given t o  prospect ive 

purchasers  who a r e  being urged t o  purchase the  s tock,  would be 

knowledge of t h e  f i n a n c i a l  condi t ion  and r e s u l t s  of opera t ion  of the  

s a i d  company. Such f i n a n c i a l  information could have been e a s i l y  

secured and would be most e s s e n t i a l  t o  have i n  o rde r  t o  even be i n  a 

p o s i t i o n  t o  determine whether t o  recommend t o  i n v e s t o r s  t h e  des i r a -  

b i l i t y  of t h e i r  purchasing Gob Shops stock. 'Thus any reques t  of 

e i t h e r  Gob Shops' p res ident  o r  Coleman a f t e r  May 1956 when, t he  

record shows, f i n a n c i a l  s tatements  of t h e  company were a v a i l a b l e ,  f o r  

such s tatements  would have uncovered t h e  f a c t  t h a t  t h e  company was 

ope ra t ing  a t  a lose.  There i s  no evidence t h a t  r e g i s t r a n t  requested 

o r  made any e f f o r t  t o  ob ta in  such f i n a n c i a l  stateunants. I n  add i t ion ,  

any inqui ry  a f t e r  September 20, 1956 of t h e  prer ident  of Cob Shopr 

would hava informed r e g i r t r a n t  t h a t  Cob Shopr could not qua l i fy  f o r  

and had no i n t a n t i o n  of then l i r t i n g  i t 8  r a c u r i t i a r  on a n  exchange' or 

any inqui ry  of t h a  American Stock Exchanga i n  tha  f a l l  of 1956 would 

have informed rmgir t ran t  t h a t  Cob Shopr war d v i r e d  by tha  Exchanga 

t h a t  it could not q u a l i f y  f o r  l i r t i n g .  

7, The conclurion i 8  inorcapabla that r a g i r t r a n t  i n  making 

i t 8  r ap ra ran ta t ion r  ar to p r i c a  inc raa ra  and dividandr r a l i a d  on 

i n f o m a t i o n  i t  had obtainad whan i t  p a r t i c i p a t a d  i n  thm Regulation A 

d i r t r i b u t i o n  approximataly a yaar  p r i o r  t o  i t 8  Novunbmr 1956 ralar 

c m p d g n  and mada no mora than parfunctory inqui ry ,  i f  t h a t ,  

concarning Gob Bhopal operat ion8 bafora i t  again urged curtomarr to 

buy Gob Bhopr. I t  i 8  avidant  from tho t r r t i w n y  of r r g i r t r a n t l r  

p r r r i d r n t  t h a t  h r  war imprarrad wi th  tho  f a c t  t h a t  t h a  B r u n ~ ,  a 



member of the New York Stock Exchange, was soliciting registrant's 
 

aid in distributing the Gob Shops stock and registrant did not deem 
 

it necessary or essential to make any independent inquiry into the 
 

.­
operations or business of Gob Shops. This is made even more 
 

apparent by the fact that the record discloses that in order to aid 
 

and bolster the oral misrepresentations being made by its salesmen 
 

registrant distributed to its customers sales literature of a 
 

fraudulent nature, which material emanated for the most part from 
 

Bruns. The sales material included a reprint of a statement made by 
 

Gob Shopso president secured from Coleman, at least two circulars 
 

supplied by and on the letterhead of Bruns and other material prepared 
 

by registrant from information obtained basically from Bruns and 
 

its two partners. In essence, the literature referred to a stock 
 

dividend paid by Gob Shops, the past growth and expected expansion 
 

and profits for investors, stated that -sales of all units combined 
 

are running at $3 million plus, and we hope for volume of $4 million 
 

in 1957,11 and referred to the addition of two units with gross sales 
 

of $600,000 and $300,000 respectively Iton which a profit of 109. may 
 

8. The sales literature was falae and misleading. The $3 

million sales figure appearing in the sales literature referred to 

combined the sales of Gob Shopso own stores and by, rather than to, 

the franchise stores to which it sells its merchandise at a discount 

of approximately 27% from retail selling price. Prospective 

investors would be more concerned with Gob Shops' net sales. Ln 



addition, by contrasting the $3 million sales figure in at least one 
 

of the circulars to smaller sales volume for earlier fiscal periods, 
 

it was indicated that current sales were about 50% higher than during 
 

the earlier period. The impression thus given was that 
 

Gob Shops was a growth company having a record of good performance 
 

and affording uncommon opportunity for dividends. However, no dis- 
 

closure was made in these circulars of the company's poor earnings 
 

record particularly the losses sustained for the nine month's period 
 

ending January 31, 1956 and for the fiscal year ending January 31, 
 

1957. Moreover, the statement in some of the material that two units 
 

showed a 10% net profit gave the further impression of a profitable 
 

venture and failed to reflect that general overhead and admidistrative 
 

expenses were not included in the percentage figure. Lastly, with 
 

respect to the stock dividend statement in the sales literature the 
 

impression was given to prospective investors that the company had 
 

earnings and from other statements in the literature concerning growth 
 

and expansion investors were led to believe that earnings could be 
 

expected to continue. No disclosure was made that the 3% stock dividend 
 

paid in December 1956 was charged to capital surplus and that Cob 
 

Shops' earned surplus was insufficient to support the said stock 
 

dividend. 
 

9. Registrant urges that its representations to tkc 
 

investors were based on its opinion that Gob Shops was a good invest- 
 

ment, that such opinion was formed as a result of information it had 
 

obtained from.Coleman and Lubin who were familiar with the company's 
 



1 
1 

1 
1 

operations and on its board of directors and that registrant exercised 
 

due diligence in obtaining actual knowledge. The record fails to 
 

support these arguments nor are they sufficient to relieve registrant 
 

.- of its responsibility for the false and misleading statements made by 

its salesmen and of the false and misleading literature distributed 

by it. As previously noted it is evident from the record that what- 

ever opinion registrant formed was based on information obtained the 

prior year when it distributed the Cob Shops stock under the 

Regulation A offering and it is equally evident from the record that 

registrant by its failure to secure financial and other information 

covering Gob Shops did not exercise due diligence in obtaining actual 

knowledge. Registrant undertook to offer and sell Gob Shops stock on 

the basis of incomplete information and lack of knowledge. Judge 

Learned Hand, in an opinion preceding the Securities Acts, held "Spme 

utterances are in such form as to imply knowledge at first hand, and 

the utterer may be liable, even though he believes them, if he has no 

knowledge on the subject." Knickerbocker Merchandising Co. v. 

United States, 13 F. 2d 544, 546 (C.A.2, 1926). Registrant's reliance 

on statements furnished by Bruns when even a most superficial investiga- 

tion would have disclosed the nature of Gob Shops' operations, its 

financial condition, its net Losses, was at the best reckless and 

misplaced and not consistent with the existence of a responsible 

-6/ 
relationship between securities dealers and customers. The Commission 
 

has held that basic to the relationship between a broker or dealer and 
 

-~ 
-6/ See A. N. Bellin Securities Corp., 39 S.E.C. 178 (1959) 



h i s  customers i s  the  r e p r e s e n t a t i o n  t h a t  t he  l a t t e r  w i l l  be d e a l t  with 

f a i r l y  i n  accordance with t h e  s t anda rds  of t h e  profess ion  and t h a t  where 

a  broker  o r  d e a l e r  engages i n  t h e  s a l e  of s e c u r i t i e s  t o  t he  publ ic  by 

making r e p r e s e n t a t i o n s  without reasonable  b a s i s ,  couched i n  terms of 

e i t h e r  op in ion  o r  f a c t  and designed t o  induce purchases ,  t he  conduct 

of such broker o r  d e a l e r  i s  con t r a ry  t o  t h e  bas ic  o b l i g a t i o n  of f a i r  

dea l ing .  MacRobbins & Co., Inc . ,  S e c u r i t i e s  Exchange Act Release 

No. 6846 ( J u l y  11, 1962). The manner i n  which r e g i s t r a n t  embarked on  

a sales campaign t o  induce i n v e s t o r s  t o  purchase Gob Shops s tock  by 

means of f a l s e  and mis lead ing  l i t e r a t u r e  and o r a l  r e p r e s e n t a t i o n s  

without any b a s i s  i n  f a c t  l eads  t o  t h e  conclusion t h a t  r e g i s t r a n t  d id  

not  c a r r y  ou t  i t s  bas i c  o b l i g a t i o n  of d e a l i n g  f a i r l y  w i th  t h e  publ ic .  

Reg i s t r an t  urges  t h a t  i t  o f f e r e d  t h e  Gob Shops s tock  to customers 

because of i t s  b e l i e f ,  based on a c t u a l  knowledge and c a r e f u l  cons4der- 

a t i o n ,  t h a t  t h e  investment was sound, t h a t ,  cons ider ing  t h e  a c t i v i t y  

i n  t h e  d i scount  bus iness ,  t h e r e  would be a rise i n  t h e  p r i c e  of t h e  

s a i d  s tock.  The argument is r e j e c t e d  s i n c e  i t  is con t r a ry  t o  t h e  
7/ 

Commission's decis ions-  and t h e  f a c t s  i n  t h e  i n s t a n t  case .  The 

Commission has held t h a t  f a i t h  i n  t h e  u l t ima te  success  of a 'business 

e n t e r p r i s e  is not t h e  measure of r e s p o n s i b i l i t y  under t h e  f e d e r a l  

s e c u r i t i e s  laws and has  repea ted ly  held t h a t  i t  is i n c o n s i s t e n t  wi th  

p r i n c i p l e s  of f a i r  d e a l i n g  and v i o l a t i v e  of t he  s e c u r i t i e s  laws f o r  

a broker  o r  d e a l e r  t o  induce t h e  purchase of s e c u r i t i e s  by means of 

r ep re sen t a t i ons  unsupported by a reasonable  f a c t u a l  b a s i s  and without  

-7/ See B. Fennekohl & Co., S e c u r i t i e s  Exchange Act Release No. 6898 
(September 18, 1962). 



disclosure of known or reasonably available information necessary to 
 

provide the investor with a fair picture of the security being 
 
8 / 

offered, We have previously noted there was no basis for registrant's 
 

representation and that information was reasonably available to provide 
 

to investors the material necessary to evaluate the security being 
 

offered. 
 

10. We note further that the only testimony in the record to 
 

controvert the statements made by the investor witnesses was given by 
 

Winston who testified that he 'and Gilbert I1supervised" and the two 
 

Bernsteins "monitoredI1 the salesman and that while all of them 
 

constantly listened to the salesman they never heard them make any of 
 

the statements attributed to such salesmen by the investor witnesses. 
 

On the basis of the fiearing Examiner's observations of the demeanor 
 

of the investor witnesses he credits their testimony. It is quite 
 

evident from the testimony of all of the investor witnesses that the 
 

various representations which such investors testified were made tcr 
 

them by the salesmen bear a striking similarity and it would tax the 
 

credulity of the Hearing Examiner to believe that the representations 
 

concerning price increase, promise of dividends, earnings and profits 
 

and the growth prospects of Gob Shops' business were never made to 
 

such investors. None of the salesmen were produced by registrant to 
 

deny the representations attributed to them nor waa their absence 
 

-8/ 	D. F. Rernheimer 6 Co., Inc., Securities Exchafige Act Release 
No. 7000 (January 23, 1963). 



explained. Their failure to testify and the failure of Gilbert and 
 

the two Bernsteins to testify as to what, in fact, they heard the 
 

salesmen tell investors warrants the inference that all of their 
 

-9/ 
testimony, if produced, would have been adverse. 
 

11. Registrant further contends it cannot be either a 

guarantor of each stock it recommends, or, under the circumstances of 

this case, an insurer against the admitted conspiracy and bad faith 

of Bruns, Coleman and Lubin. Neither of these contentions have merit. 

NQ charge is made that registrant was a guarantor of the Gob Shops 

stock nor has any such finding been made. Rather, the issue to be 

determined is whether registrant discharged its responsibilities under 

the Acts as a broker or dealer to make adequate and proper inquiry 

concerning Gob Shops whose securities it was about to publicly 

distribute and was adequate and necessary information furnished to 

investors to permit the making of an informed evaluation of the securi- 

ties of the said company. This responsibility, the record shows, was 

not adequately discharged by registrant and the information furnished 

to investors, both orally and in writing, was misleading and false. 

As to the argument that registrant was not an insurer against the 

admitted conspiracy and bad faith of Bruns, Coleman and Lubin the 

record indicates that registrant knowingly undertook to commence an 

active retail sales campaign, relied on Bruns, Coleman and i ~ i jr a n  

-9/ 	Heft, Kahn & Infante, Znc., Securities Exchange Act Release 
No. 7020 (February 16, 1962); N. Sims Organ 6 Co. v. Securities and 
Exchange commission, 293 F. 2d 78, 80-81 (C.A. 3, 1961) cert. 
denied 82 S.Ct.440. 
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accepted without question the information and sales material furnished 
 

by Bruns and Coleman, failed to make its own adequate investigation, 
 

and in effect became a participant in the conspiracy to distribute the 
 

Gob Shops stock in the manner indicated above. 
 

12. The Hearing Examiner finds that registrant willfully 

violated Section 17(a) of the Securities Act, and Sections lO(b) 

and 15 (c)(l) of the Exchange Act and Rules lob-5 and 15cl-2 there- 

under. 

Sale of Securities at Unfair Prices 

13. The Commission order alleges that between May 1 and 
 

August 1, 1960 registrant sold certain securities to customers at 
 

prices far in excess of prevailing market prices as indicated by 
 

registrant's contemporaneous costs for such securities and failed to 
 

disclose to such customers information as to the prevailing market 
 

price. 
 

14. The evidence in the record relating to registrant's 
 

pricing practices concerns the securities of seven companies. During 
 

the perLod in question of 222 dealer transactions involving sales of 
 

the said securities to customers of registrant the evidence shows that 
 

such sales were made at spreads ranging from 6.3% to 20% of which 
 

125 sales were made at spreads ranging from 10% to 20% and 97 sales 
 
-10/ 

were made at spreads ranging from 6.3% to 9.5%. According to the 
 

-
-10/ 	The transactions considered were those relating to the securities 

of the seven companies mentioned in the text and effected on the 
dates agreed upon between counsel. In addition, no consideration 

was given.by the Hearing Examiner to eight additional transactions 
 
since no evidence was furnished indicating registrant's cost of 
 
securities. 
 



I 

I 

e v i d e n c e  i n  216 of s u c h  t r a n s a c t i o n s  r e g i s t r a n t  e f f e c t e d  p u r c h a s e s  

and s a l e s  of  t h e  same s e c u r i t y  o n  t h e  same day, though n o t  i n  similar 

111 
a m o u n t s 7 T h e  s p r e a d  r e p r e s e n t s  t h e  d i f f e r e n c e  between t h e  p r i c e  pa id  

by r e g i s t r a n t  i n  p u r c h a s i n g  t h e  s e c u r i t y  i n  q u e s t i o n  on a p a r t i c u l a r  

day and t h e  p r i c e  which r e g i s t r a n t  cha rged  i t s  customer f o r  t h e  sane  

s e c u r i t y  o n  t h e  same day.  With r e s p e c t  t o  t h e  p r i c e  p a i d  by r e g i s -  

t r a n t  f o r  i t s  p u r c h a s e s ,  a s e c u r i t i e s  i n v e s t i g a t o r  employed by t h e  

Commission t e s t i f i e d  he  used t h e  p r i c e  f i r s t  p a i d  t o  a d e a l e r  o r  

p r o f e s s i o n a l  o n  a p a r t i c u l a r  day and i f  no d e a l e r  w a s  found he used 

t h e  p r i c e  p a i d  t o  a customer.  

15. The Commission h a s  c o n s i s t e n t l y  h e l d  t h a t  i t  is a f r a u d  

and d e c e i t  upon cus tomers  t o  e f f e c t  t r a n s a c t i o n s  at  p r i c e s  n o t  

r e a s o n a b l y  r e l a t e d  t o  c u r r e n t  market  p r i c e s  wi thou t  d i s c l o s i n g  t h a t  

f a c t  and t h a t  a d e a l e r ' s  contemporaneous c o s t ,  i n  t h e  absence  of 

c o u n t e r v a i l i n g  e v i d e n c e ,  i s  t h e  b e s t  e v i d e n c e  o f  c u r r e n t  market  
--. 

p r i c e .  The key i s s u e  i n  t h e  i n s t a n t  c a s e  r e v o l v e s  abou t  t h e  meaning 

of t h e  p h r a s e  " c u r r e n t  market  p r i c e . "  R e g i s t r a n t  a r g u e s  s t r e n u o u s l y  

t h a t  i n  a f r a u d  p roceed ing ,  t h e  c u r r e n t  o r  p r e v a i l i n g  market  p r i c e  

where t h e r e  i s  a n  i n d e ~ e n d e n t  market .  must be de te rmined  bv t h e  auo ted  

-11/ 	 With r e s p e c t  t o  t h e  remain ing  s i x  t r a n s a c t i o n s ,  t h e r e  was no e v i -  
dence o f  p u r c h a s e s  o n  c e r t a i n  d a t e s  o f  sales of  t h e  same s e c u r i t y  
and t h e  s p r e a d  w a s  computed by u s i n g  p r i c e s  p a i d  f o r  s e c u r i t i e s  
purchased e i t h e r  t h e  day b e f o r e  o r  t h e  day a f t e r  t h e  s ~ l c si n  
q u e s t i o n .  I n  l i g h t  of  t h e  overwhelming number o f  t r a n s a c t i o n s  i n  
which p u r c h a s e s  and sales were e f f e c t e d  on  t h e  same day t h e  
Hear ing Examiner sees no need to  c o n s i d e r  t h e s e  s i x  t r a n s a c t i o n s .  

-12/  	 Manthos Moss & Co., I n c . ,  S e c u r i t i e s  Exchange Act Release No.6471 
(February  1 5 ,  1961) ;  Pau l  C a r r o l l  Ferguson,  39 S.E.C. 260 (1959) .  
C h a r l e s  Hughes & C o o ,  I n c . ,  v  S.E.C., 139 F. 2d 434 (C.A.2, 19431, 
c e r t .  d e n i e d  321 U.S.786; William H a r r i s o n  Keller, Jr., 38 S.E.C. 
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high asked prices appearing in the quotation sheets published by the 
 

National Daily Quotation Service and not by a dealer's contemporaneous 
 

cost. The Hearing Examiner rejects this argument. While it may be 
 

true that quotations in the sheets furnish some indication of the 
 

prevailing market price in dealer transactions with the public, such 
 

quotations are not regarded as conclusively determining prevailing 
 
-131 

market price. Where the evidence shows that a broker or dealer 
 

effected purchases on the same day he made sales the best evidence of 
 

market price, for purposes of determining the amount of a mark-up or 
 

spread charged the customer, is the price paid for a security on the 
 

same day the dealer sold the same, though not necessarily the identical, 
 
-141 

security to the customer. In the Keller case supra the Commission 
 

held that a dealer's cost prices, which in practically every instance 
 

were closely contemporaneous with the sale of the same securities to 
 

the customers, represented the prevailing market prices of such 
 

securities. In the instant case it is clear that in all the trans- 
 

actions considered by the Hearing Examiner, registrant, in 50 out of 
 

the total of 54 trading dates agreed upon between the parties as 
 

relevant, purchased the securities of the seven companies heretofore 
 

mentioned the same day it sold the securities of the said companies 
 

to its customers. Registrant's own contemporaneous cost is better 
 

evidence of current market price than the bid and ask quotations in 
 

-13/ Allendar Company, Incorporated, 9 S.E.C. 1043,. 1058 (1941) 

-141 Managed Investment Progn~xs, et al, 37 S.E.C. 783, 786 (1957) 



t h e  s h e e t s .  I n  view of t h e  f a c t  t h a t  r e g i s t r a n t ' s  sales were e f f e c t e d  

c o n c u r r e n t l y  w i t h  i t s  purchase  o f  t h e  same s e c u r i t y  t h e  Hear ing  

Examiner a c c e p t s  t h e  p r i c e s  p a i d  by r c g i s t r e n t  i n  s u b s t a n t i a l l y  

contemporaneous p u r c h a s e s  as t h e  b e s t  e v i d e n c e  of c u r r e n t  market  

p r i c e s  i n  t h e  a b ~ e n c e  of c o u n t e r v a i l i n g  e v i d e n c e .  

16. R e g i s t r a n t  a l s o  u r g e s  t h a t  i t  i s  n o t  f r a u d  t o  o b t a i n  

Munrecloonable and exceuf i ive  p r o f i t s l a  because  of  e x c s s e i v e  mark-up o v e r  

contemporaneous c o a t r  of  r u c h  s e c u r i t i e s  and t h a t  f r a u d  o c c u r s  o n l y  

where s e c u r i t i e s  are s a l d  at p r i c e s  r u b r t a n t t e l l y  o v e r  t h o r e  p r e -  

v a i l i n g  i n  t h e  o v e r - t h e - c a u n t s  marke t .  -T h i r  a r ~ u m e n t  I r  c o n t r a r y  t o  
151 

t h e  o p i n i o n 8  o f  t h e  Commirnion end t h e  C o u r t r ,  R r g i r t r a n t ' e  t h e o r y  

af f r a u d  would t h u r  i g n o r e  c o m p l r t r l y  r v i d r n c r  of a c t u e l  t r a n r a c t i o n s  

at  r p r c i f i r d  p r i c e 8  ar i n d i c a t i v r  o f  murkat  p r i c r  and would r r q u i r r  i n  

a l l  carrr w h r r r  t h r r a  arm quo ta t ion .  i n  t h r  r h e r t r ,  which err a t  b r a t  

m e r e l y  i n d i c a t i o n 8  of  p r i c a r  a t  which d r a l r r s  may ba w i l l i n g  to  buy 

and r e l l l  t o  u r r  t h e  high o f f r r  f o r  p u r p o r r r  of d r t r r m i n i n g  w h r t h r r  a 

mark-up i r  r e a r o n e b l a ,  E v i d r n c r  o f  q u o t r d  p r i c r r  i n  t h e  r h r e t n  may be 

u r r d  ar a n  i n d i c a t i o n  o f  p r e v a i l i n 8  m a r k r t  p r i c r r  whera t h s r r  i r  no 

a v i d r n c a  t o  t h r  c o n t r a r y ,  I n  t h e  i n r t r n t  care t h r  e v i d s n e e  ta  t h s  

c o n t r a r y  i n  t h o  a c t u a l  p r i c e  p a i d  by r o a i r t r v n t  Ln a p u r c h a r e  an t h e  

remr day i t  r o l d  t h r  rune r e c u r i t y  t o  a c u r t o m r r  Ln a marke t  which wau 

r a l a t i v r l y  r t a b l e  and n o t  f l u c t u a t i n g ,  R r g i r t r u n t  f u r t h e r .  eantsndr 



- 
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that the Division fai 1s to distinguish between cases c o n c e r n ~ r ;  f r , l  I :  

and policies of the NASD, Registrant's suggestion that the p r 4 r c l p l t + s  

~~~~verningthe determination of whether a mark-up is unfair should bcb 

different where fraud is charged than when the mark-up is cons~dcred 
-16/ 

!~ndc?rthe N f S D  policy on priclng is untenable. In consider~ny 

whether a mark-up is unreasonable the Commission does not apply r rnr  

standard in NASD dificiplinnry proceedings and another in revocation 11s 

-17/ 
denial procs~dings under Section 15(b) of the Act. 

17. We next consider whether the spread or mark-up rhargrd 

by registrant is excessive. As previously noted, registrant's spret~d 

rmged from 6.3% to 20%. An analysis of the transactions in thc, 

record reveals that it was registrant's general practice during the 

prriod May through July 1960 to charge a spread of 1/2 point on all of 

~ t sdealer transactions. Thus, the record shows the following: on 

15 tradlnp, days during the. period May 5 through June 22, 1960 regis- 

Irdnt ef€rctc?d 51 purchases and 46 concurrent sales transactiotic tn 

"d~ctsc~n3 ~ ~ c i i t rand Te1evisic)n Corporot ion CHudson" 1 stock *ind on a1 l 

- "- - .- .---- ..- --. --- --..---- --- -"- -.--. ---­

12' 	 The h&D's policy on markup was announced in 194.3 as J jiux:ie I n  
dett:rz:ining whether a price is fair and stated that profits i n  
pr A nc l p a l  transactions should normal ly not exceed 5':'. See 
Natiuna! Association of Securities Dealers, In:. , 17 b.E.C. 45'1, 
412 ( 1044).  It was noted that 5% or even a lower rJtP is not 
dlw,tjs justlf ied but that in the case of low-priceci securt  t i es .  
such as those selling below $10 per share, a 14somewhat l~ir-her*~ 
percentage may sometimes be justified. 

See Ross Securities, lnc., Securities Exchange Act Keledsc 

W 3 .  6765 (March 28, 1962). 
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bu t  two o c c a s i o n s  pu rchased  t h e  s a i d  s t o c k  at 6  and s o l d  t h e  s a i d  

s t o c k  a t  6 - 1 / 2 ;  o n  19 o f  20 t r a d i n g  d a y s  d u r i n g  t h e  p e r i o d  I;ay 3 

t h r o u g h  J u l y  18 ,  1960 r e g i s t r a n t  e f f e c t e d  52 p u r c h a s e s  and 48  c o n c u r r e n t  

sales t r a n s a c t i o n s  i n  S t a - B r i t e  F l u o r e s c e n t  M a n u f a c t u r i n g  Co. 

( 8 1 S t a - B r i t e 8 8 )s t o c k  and c o n s i s t e n t l y  ( w i t h  some few minor  e x c e p t i o n s )  

pu rchased  t h e  s a i d  s t o c k  a t  5 - 1 / 4  and c o n s i s t e n t l y  s o l d  t h e  s a i d  

s t o c k  a t  5-314;  o n  1 5  o f  16  t r a d i n g  d a t e s  d u r i n g  t h e  p e r i o d  May 3 

t h r o u g h  J u l y  2 1 ,  1960 r e g i s t r a n t  e f f e c t e d  3 5  p u r c h a s e s  and 40 c o n c u r r e n t  

s a l e s  t r a n s a c t i o n s  i n  G e n e r a l  ALuminum F a b r i c a t o r s ,  Lnc. ("Genera l  

~ lunr tnum")  and  p u r c h a s e d  t h e  s a i d  s t o c k  a t  4 -1 /4 ,  4 - 3 / 8  and 4-112 and 

sold t h e  s a i d  s t o c k  a t  4 - 3 / 4 ,  4-718 and 5  r e s p e c t i v e l y  w i t h  one  excep-  

Lion;  on 9 t r a d i n g  d a t e s  d u r i n g  t h e  p e r i o d  May 2  t h r o u g h  J u n e  30 ,  

1960 r e g i s t r a n t  e f f e c t e d  20 p u r c h a s e s  and 16  c o n c u r r e n t  sales trans­

a c t i o n s  i n  M e t a l l u r g i c a l  P r o c e s s i n g  Corp .  ('IMetal l u r g i c a l "  ) and 

purchased t h e  s a i d  s t o c k  at  3-1 /2  w i t h  two e x c e p t i o n s  and  s o l d  t.hc 

s a i d  s t o c k  at  4 ;  o n  4  t r a d i n g  d a y s  d u r i n g  t h e  p e r i o d  Maiy 5 t hroxa~;h 

J u l y  20,  1960,  r e g i s t r a n t  e f f e c t e d  8 p u r c h a s e s  and 5 c o n c u r r e n t  s a l e s  

trdrasactinns i n  Worldmark P r e s s ,  I n c .  (88Worldmarkn) s t o c k  and pur­

r i l ~ s e dt h e  s a i d  s t o c k  at  1-718 and s o l d  t h e  s a i d  s t o c k  a t  2-L/4;o n  

!2 trf L 5 t r i i t l ing d a y s  d u r i n g  t h e  p e r i o d  J u n e  1  t h r o u g h  J u l  y 13,  1960 

xxqgzstrante f t e c t e d  112 p u r c h a s e s  and  162 c o n c u r r e n t  s a l e s  t r L i n s a c t i o n s ;  

i n  Keys tone  E l e c t r o n i c s  ("Keystone") s t o c k  and pu rchased  t h e  s a i d  s t o c k  

L-114, $-i/2, and 5 - 1 / 4  and s o l d  t h e  s t o c k  a t  4 - 3 / 4 ,  5 ,  and 5-.3/4 

r + > s r l e c t i v c l y  and a n  27 t r a d i n g  d a y s  d u r i n g  t h e  p e r i o d  May 3  t h r o u g h  

J t ~ l pLO, I9bO r e g i s t r a n t  e f f e c t e d  142 p u r c h a s e s  and  274 c o n c u r r e n t  



sales t r a n s a c t i o n s  i n  Cosmos L n d u s t r i e s ,  I n c .  ("Cosmos") s t a c k  and 

purchased  t h e  s a i d  s t o c k  at 3 - 3 / 4 ,  4 ,  4 - 1 / 2 ,  4 - 3 / 4  and 5 and s o l d  t h e  

s a i d  s t o c k  at 4 - 1 / 4 ,  4 - 1 / 2 ,  5, 5 - 1 / 4  and 5-1/2  r e s p e c t i v e l y .  The  

f o r e g o i n g  e v i d e n c e  p r e p a r e d  by r e g i s t r a n t  shows i n  summary t h a t  

d u r i n g  t h e  p e r i o d  May th rough  J u l y  1960 r e g i s t r a n t  e f f e c t e d  a t o t a l  

of  431 p u r c h a s e s  and 591 c o n c u r r e n t  sales t r a n s a c t i o n s  i n  t h e  

s e c u r i t i e s  of  t h e  s e v e n  companies and t h a t  r e g i s t r a n t ' s  c o n s i s t e n t  

p r a c t i c e  i n  p r i n c i p a l  t r a n s a c t i o n s  w a s  t o  c h a r g e  i t s  c u s t o m e r s  a 

s p r e a d  o f  1 / 2  p o i n t  w i t h o u t  r e g a r d  t o  t h e  p r i c e  o f  t h e  s e c u r i t y ,  t h e  

number o f  s h a r e s  o r  t h e  amount of  money i n v o l v e d  i n  e a c h  t r a n s a c t i o n s .  

The Commission h a s  h e l d  i n  a number o f  c a s e s  t h a t  a mark-up o r  s p r e a d  

r a n g i n g  from 6% t o  30% is e x c e s s i v e .  Thus  i n  t h e  Keller c a s e  s u p r a  

mark-ups r a n g i n g  f rom 6.25% t o  10% i n  9  sales and from 10% t o  20% i n  

19  sales were i n c l u d e d  among s p r e a d s  h e l d  t o  be u n r e a s o n a b l e  and 

e x c e s s i v e ;  i n  Maryland S e c u r i t i e s  Co . ,  I n c . ,  S e c u r i t i e s  Exchange Act 

Release No. 6442 (December 30,  1960)  mark-ups computed o n  t h e  b a s i s  uf 

same-day p u r c h a s e s  of  7.6% i n  two t r a n s a c t i o n s ,  11.1% i n  f i v e  t r s n s -  

a c t i o n s ,  13.3% i n  13 sales 17.6% i n  one  t r a n s a c t i o n  and 20% i n  two 

t r a n s a c t i o n s  were i n c l u d e d  i n  s p r e a d s  h e l d  t o  be u n r e a s o n a b l e  and 

e x c e s s i v e  and i n  Boren h Co. ,  S e c u r i t i e s  Exchange Act R e l e a s e  No. 6367 

(September  19 ,  1960)  a mark-up o f  7% i n  a $212.50 sale a t  $10-5 /8  

p e r  s h a r e  and mark-ups r a n g i n g  f rom 11.9% t o  19% were i n c l u d e d  i n  

s p r e a d s  h e l d  t o  be u n r e a s o n a b l e .  Respondent  u r g e s  t h a t  no c o n s i d e r a t i o n  

be  g i v e n  t o  t h e  government ' s  c o m p u t a t i o n  of  t h e  s p r e a d  s i n c e  t h e  

t e s t i m o n y  of  i t s  s e c u r i t i e s  i n v e s t i g a t o r  c o n c e r n i n g  h i s  method o f  



selecting the purchase price of securities was arbitrary and 


unreliable and failed to give consideration to whether there was 


evidence indicating that registrant paid higher prices for any of 


the securities involved on any particular day in question. This 


argument is without merit. It is abundantly clear from the exhibits 


prepared by registrant and received in evidence that registrant 


followed the practice of arbitrarily charging a spread of 1/2 point 


in a preponderance of the 591 sales transactions referred to above. 


The Hearing Examiner finds that the arbitrary spreads charged by 


registrant for the securities of the above-named seven companies 


where the sale prices ranged below $7 per share were unreasonable 


and excessive particularly where no justification is furnished.for 


charging a price in excess of the normal 5%. Registrant conceded at 


the hearing that none of the customers who purchased the securities 


of the seven companies mentioned heretofore were informed of regis- 


trant's purchase price of the said securities nor were they informed 


of the difference between such price and the price at which the same 


securities were being sold to customers. It is clear from the 


record that the mails were used in connection with the transactions 


mentioned above. 


18. The Hearing Examiner finds that registrant by charging 

its customers prices not reasonably related to current market prices 

without disclosing such fact as set forth above wilfully violaLed 

Section 17(a) of the Securities Act and Sections lO(b) and 15(c) of 

the Exchange Act and Rules 17 CFR 240.10b-5 and 17 CFR 240.15~-1-2 

thereunder. 



Ruling on Evidence 

19. During t h e  coprse of t h e  hear ing  counsel  f o r  t he  

D iv i s ion  of Trad ing  and Exchanges o f f e r e d  i n  evidence t h r e e  c e r t i f i e d  

cop ie s  of ind ic tments  pending i n  t h e  United S t a t e s  D i s t r i c t  Court 

f o r  t h e  Southern D i s t r i c t  of New York which named r e g i s t r a n t  and t h e  

persons named as p o s s i b l e  causes  i n  t h e  i n s t a n t  proceeding as 

defendants .  The r e g i s t r a n t  i n  i t s  b r i e f  states t h a t  t h e  ind ic tments  

c o n t a i n  a l l e g a t i o n s  of c r imina l  v i o l a t i o n s  involv ing  o f f e r s  and sales 

of s e c u r i t i e s  and conspiracy t o  c o m i t  t h e  a l l eged  crimes. A t  t h e  

t i m e  t h e  documents were p ro f f e r ed  counsel f o r  t h e  D i v i s i o n  s t a t e d  

t h a t  t h e  purpose of t h e  o f f e r  was not t o  put i n  i s r u e  t h e  substance 

of t h e  r a i d  ind ic tment r  but t h a t  they  were being o f f e r e d  f o r  t h e  

l im i t ed  purpore of pe rmi t t i ng  c o n r i d e r a t i o n  t o  be given  t o  such 

ind ic tmont r  i n  t h e  event  t h e  v i o l a t i o n r  a l l eged  i n  t h e  o r d e r  f o r  

proceedingr were found t o  have been committed and i t  became necessary 

t o  determine whether i t  i r  i n  t he  pub l i c  i n t e r e r t  t o  invoke any 

r a n c t i o n  a g a i n r t  r e g i r t r a n t .  R e g i r t r m t  v igorour ly  ob jec ted  t o  t h e  

r e c e i p t  of t h e  r a i d  indictmontr  i n  ovidenco rnd tho  Hearing Examiner 

re re rved  d e c i s i o n  on t h e  r a i d  o f f e r .  

20,  Reg i s t r an t  contendr  t h a t  i t  i r  r v i o l a t i o n  of t h e  

procedutal  g u a r a n t i e r  of t h o  duo proeor r  c l ause  of t h e  F i f t h  Amendment 

t o  admit and c o n r i d e r  evidence which i r  not  r e b u t t a b l e  because i ts  

source  i s  unknown and t h a t  t h e  ind ic tment r  a r e  mere heresay a s s e r t i o n s  

concs tn ing  r e g i r t r e n t 4 s  a l l eged  behavior. Moreover, r e g i s t r a n t  argues 

t h a t  i f  t h e  ind ic tment r  ate admit ted t h e  i r r u e r  i n  t h e  i n r t a n t  hea r ing  

a r e  brbedened and i t  becomer " imporr iblo odoqurtoly t o  prepare  a came 



- 26 -

i n  d e f e n ~ e . ' ~  The Hearing Examiner cannot accept  t h e s e  argunents .  

Congress has  imposed upon t h e  Commission under t h e  Exchange Act  a 

r e s p o n s i b i l i t y  t o  determine whether v i o l a t i o n s  of t h a t  Act have occurred 

and i f  s o  whether i t  i s  i n  t h e  pub l i c  i n t e r e s t  t o  impose upon t h e  

v i o l a t o r s  one o r  more of t h e  s anc t ions  set f o r t h  i n  t h e  s a i d  Act .  

Cons idera t ion  of t h e  app rop r i a t e  s anc t ion  t o  be invoked involves  an 

e x e r c i s e  of d i s c r e t i o n  i n  l i g h t  of t h e  purposes of t h e  Act and r e q u i r e s  

a de te rmina t ion  t o  be made keeping i n  mind the  publ ic  i n t e r e s t  and 

p r o t e c t i o n  of i n v e s t o r s .  To permit a proper e x e r c i s e  of d i s c r e t i o n  

t h e  Commission should have a v a i l a b l e  t o  i t  whatever in format ion  is 

e x t a n t  bear ing  upon t h e  conduct and bus ine r s  p r a c t i c e s  of a broker 

and dea l e r .  The weight  t o  be accorded t o  such informat ion  i s  a 

completely s e p a r a t e  and d i s t i n c t  matter. The Commission a c t i n g  i n  

i t s  q u a s i - j u d i c i a l  c a p a c i t y  i r  unquert ionably a b l e  t o  e v a l u a t e  cne 

documents i n  con tex t  of t h e  e n t i r e  ca re .  Wen  i f  l i t t l e  weight is  

u l t i m a t e l y  given t o  t h e  f a c t  t h a t  an  indictment  i r  pending t h e  

a d m i s r i b i l i t y  o f  t h e  document i r  not  a f f e c t e d .  I t  i s  c l e a r  from t h e  

record t h a t  t h e  ind ic tments  were o f f e r e d  f o r  t h o  Limited purpose of 

e r t a b l i s h i n g  t h e  f a c t  t h a t  r e g i s t r a n t  and t h e  o t h e r  p r i n c i p a l s  were 

i nd i c t ed  by a grand jury  f o r  a l l e g e d  v i o l a t i o n r  concerning t h e  o f f e r  

and sale o f  r e c u r i t i e s . a n d  t h e  subs tance  of t h e  charges  a r e  not a t  

irrue i n  t h e  i n r t a n t  proceeding. The admiorion of ruch document8 

doer  not v i o l a t e  t h e  F i f t h  &endment r i n c r  r e g i r t r a n t  i r  f u l l y  ~ . . l v i r $ d  

of t h e  b a r i c  n a t u r e  of t h e  matterr r e l a t i n g  t o  t ho  ind ic tments  which 

w i l l  bo conr ids red  and may r e f u t e  ruch mattrrr by f u r n i r h i n g  



whatever exp lana t ion  o r  evidence i t  d e s i r e s .  Nor ir  t h e r e  substance 

t o  t h e  argument t h a t  t he  i s s u e s  i n  t h e  p M c e d i p g  ere broadened and 

p repa ra t i on  of a defense  becomes impossibLe. Reg i s t r an t  was advised 

a t  t h e  o u t s e t  by t h e  Commission's o r d e r  t h a t  certain v i o l a t i o n s  a r e  

a l l e g e d  and t h a t  i f  such v i o l a t i o n s  are astabl$ahad . c m a i d e r a t i o n  ~ l . d 

be given t o  t h e  n a t u r e  of t h e  s anc t ions  t o  ,#e i m p b a d .  Considera t ion ,
: 1 ,  ; + -

i f  any, t o  be given t o  t h e  ind ic tments  relaw &lely t o  the invoca t ion  

of t h e  app rop r i a t e  sanc t ion .  ,& :. .,,, ,.: = . opin ions  ,The ~ o ~ ~ # & l ) p : ~ ~ ; ~ , t e c e ~ t  
. .. ., , a . 

considered whether  evidence of t h e  neturcr a6ught to be in t raduced  h e r e  

i s  admissable and he ld  i n  one ca se  t h a t  &t lranncctt~nk i t h  publ ic  

i n t e r e s t  i t  was permiss ib le  t o  admit evid+eme ot 22 arreetr s i n c e  such , 

conduct was deemed r e l evan t  i n  connectLon with a brdrtlr'r f t t n e r s  t o  -18/ 
engage i n  t h e  s e c u r i t i e s  business .  I n  a m t h e r  case involv ing  a 

broker -dea le r  r evoca t ion  proceeding t h e  Comtrcton noted t h a t  I n  a d d i t i w  

t o  t h e  f a c t  t h a t  one of t h e  promoters i n  M e n t e r p r i s e  had twice  been 
191 

found g u i l t y  of s e c u r i t i e s  v i o l a t i o n r  he war elro i i d i c t e d y  Reg i s t r an t  

f u r t h e r  contends t h a t  t h e  Crubman caoe 6upra 18 d i r t i n g u i s h a b l e  s i n c e  

t h e r e  an a p p l i c a t i o n  f o r  a broker -dea le r  licrn81 was f ~ v o l v e d  and not 

a revosa t ion  o f  a broker -dea le r  r e g i s t r a t l s n  and r e g i s t r a n t  a rguer  t h a t  

a l l  t h e  procedural  eafeguards which are r r~en t ia lv b r e  r p r i v i l e g e  is 

sought to  be revoked o r e  not n e c e e r a r i l y  r~quirrdvhe r r  s person i s  

seeking  a p r i v i l e g e .  Such conten t ion@ ate uatmnablm. Standards of 
1 

-18/ X r v i n m x n a n ,  S e c u r i t i e e  Exchange I)cf Rqlaase No, 6546 (May 5, 1941). 
I 

, I  ' 

-19/ Brown, Barton 61 Ennal, S e c u r i t i e s  ~ x c h q u ~ a'ktRaLerae No. 6821 
(June 8, 1962) .  



conduct a r e  no d i f f e r e n t  i n  determining whether t o  gran t  a l i c e n s e  

t o  engage i n  t h e  brokerage bus iness  than  i n  d e t e m i n i o g  whether t o  

revoke the  r e g i s t r a t i o n  of a broker -dea ler  a l r eady  l icensed  s i n c e  

bas ic  t o  both is t h e  s t a t u t o r y  a i m  of safeguarding inves to r s .  R e g i s t r a n t ' s  

theory  vould indeed c r e a t e  an  anomalous s i t u a t i o n  atnce it suggests  

t h a t  a d e a l e r  could proper ly  be denied a l i c e n s e  f o r  c e r t a i n  m i s -

conduct where t h e  same standard of misconduct ahotuld oot  provide a 

b a s i s  f o r  revoking such l i c e n s e  or  t h a t  some gqeatqr standard should 
, * 

be appl ied  because t h e  d e a l e r  is  a l r e a d y  i n  thd .k;rlties business .  


Nor is such a double s tandard  envisioned - ih the ~ + a n ~ eAct. 


Sec t ion  15 of t h e  Act provides t h a t  t h e  Commission s h a l l ,  a f t e r  


app ropr i a t e  n o t i c e  and oppor tuni ty  f o r  d i n 8 ;  d& r e g i s t r a t i o n  t o  

. , 

o r  revoke t h e  r e g i s t r a t i o n  of a broker  or  i f , i t  f i n d s  t h a t  such 
, i.\ 

d e n i a l  o r  revoca t ion  i s  i n  t h e  publ ic  intet ,e~tand *the broker  o r  d e a l e r  

has  committed c e r t a i n  a c t s  o r  engaged i n  c k o b o  b ~ k t i c e sp r i o r  o r  

subsequent t o  becoming such a broker or deat4r. Jt is manifest  from 

t h e  Act i t s e l f  t h a t  conduct s u f f i c i e n t  t o  invoke a sanc t ion  of den ia l  
9 

of r e g i s t r a t i o n  is equa l ly  s u f f i c i e n t  t o  revoke B License a l r eady  

granted.  The Hearing Examiner o v e r r u l e s  t b e , ~ b J e c t i o n  t o  t h e  o f f e r  

of t h e  t h r e e  ind ic tments  r e f e r r e d  t o  above i n  evidence and such 

documents w i l l  be deemed received i n  evidence. 

Publ ic  I n t e r e s t  

21.  Having determined t h a t  r e g i e t t e n t  v i o l a t e d  t h e  s e c u r i t i e s  

laws as ind ica t ed  above t h e  remaining ques t ion  i s  uhether  i t  i s  i n  t h e  

pub l i c  i n t e r e s t  and f o r  t h e  p r o t e c t i o n  of i n v e s t o r s  t o  revoke the  

r e g i s t r a t i o n  of r e g i s t r a n t  o r  t o  suspend f o r  a per iod  not exceeding 



twelve months or to expel registrant from membership in the NASD. 

Registrant urges that public interest does not require the revocation 

of its registration or its expulsion from the NASD. To properly 

evaluate such contention a review of the evidence in the record with 

respect to the manner in which registrant carried on its business 

activities would be helpful. During the period from November 1956 

through March 1957 when registrant sold Gob Shops stock its shlling 

techniques had all of the characteristics of "boiler room" procedures. 

High pressure efforts by telephone were used to sell a large volume 

of speculative securities to prospective investors. Several of the 

investor witnesses testified they were never asked information as to 

their income, investment needs or objectives and registrant manifested 

no concern for the suitability of the Gob Shops stock in light of such 

i nvertors' needs. Oral repreeentations were made of Cob Shops, 

earnings, predictions were made of market price rises, representations 

were made of Gob Shops lieting on an exchange and other statements 

made painting a bright picture of Cob Shops' future all of which lacked 

an adequate basis. No disclosure was made to such prorpective 

bnveatore of rearonably arcertainably adverse information nor caution 

given as to the rirkr involved. Invertorr had no opportunity for 

careful conriderstion of factors ersential to permit formulation of 

an opinion a6 to the merits of an invrrtmrnt in the said stork. in 

addition curtomerr were given variour piacsr of salar literacure some 

o f  which registrant received and accepted from Brunr without inquiry 

which war faleesand mieleading and derigmd to create the impression 



t h a t  a purchase  o f  Gob Shops s t o c k  would be a sound inves tment .  Such 

s e l l i n g  methods are c o n t r a r y  t o  t h e  b a s i c  o b l i g a t i o n  of f a i r  d e a l i n g  

which t h o s e  who engage i n  s e l l i n g  s e c u r i t i e s  t o  t h e  p u b l i c  must 

-201 
o b s e r v e .  I n  a d d i t i o n ,  t h e  f a i l u r e  of r e g i s t r a n t ' s  sa lesmen t o  

i n q u i r e  of cus tomers  as t o  t h e i r  f i n a n c i a l  s i t u a t i o n  and needs  is 
-21/ 

c o n t r a r y  t o  t h e  Rules  of  F a i r  P r a c t i c e  adopted by t h e  N&D. 

R e g i s t r a n t  w a s  a member o f  such  o r g a n i z a t i o n  and i ts  salesmen were 

r e g i s t e r e d  w i t h  i t  as r e p r e s e n t a t i v e s  and presumably f a m i l i a r  w i t h  

such  r u l e s .  

22. The r e c o r d  f u r t h e r  shows and t h e  Hear ing Examiner found 

t h a t  d u r i n g  t h e  p e r i o d  May th rough  J u l y  1960 r e g i s t r a n t  v i o l a t e d  t h e  

Exchange Act by c h a r g i n g  i t s  cus tomers  p r i c e s  n o t  r e a s o n a b l y  r e l a t e d  t o  

t h e  p r e v a i l i n g  market  p r i c e  w i t h o u t  d i s c l o s i n g  such  f a c t .  R e g i s t r a n t ' s  

method of  c o n d u c t i n g  b u s i n e s s  d u r i n g  t h i s  p e r i o d  f u r t h e r  d e m o n s t r a t e s  

i ts  f a i l u r e  t o  d i s c l o s e  m a t e r i a l  i n f o r m a t i o n  and i ts  f a i l u r e  t o  d e a l  

f a i r l y  w i t h  i t s  cus tomers .  F i v e  w i t n e s s e s  t e s t i f i e d  c o n c e r n i n g  t h e i r  

r e l a t i o n s h i p  and b u s i n e s s  d e a l i n g s  w i t h  r e g i s t r a n t  p a r t i c u l a r l y  w i t h  

r e s p e c t  t o  t h e i r  p u r c h a s e s  of  s e c u r i t i e s  o f  some of  t h e  seven  companies 

mentioned above. From t h e i r  t e s t i m o n y  and demeanor at t h e  h e a r i n g  i t  

i s  e v i d e n t  t h a t  f o u r  of  them lacked s o p h i s t i c a t i o n ,  were uninformed o n  

-20/ Leonard Bur ton C o r p o r a t i o n ,  S e c u r i t i e s  Exchange Act Re lease  
No. 5978 ( J u n e  4, 1959) .  

N k . 1-21/ S e c t i o n  2  of t h e  Rules  of F a i r  P r a c t i c e  adopted by t h e  y r r v i d e s :  

"Ln recommending t o  a customer  t h e  purchase ,  sale o r  exchange 
of any s e c u r i t y ,  a member s h a l l  have r e a s o n a b l e  grounds  f o r  
b e l i e v i n g  t h a t  t h e  recommendation is  s u i t a b l e  f o r  s u c h  customer  
upon t h e  b a s i s  of  t h e  f a c t s ,  i f  any,  d i s c l o s e d  by s u c h  customer  as 
t o  h i s  o t h e r  s e c u r i t y  h o l d i n g s  and as to h i s  f i n a n c i a l  s i t u a t i o n  
and needs." 



securities markets and placed great confidence in and relied upon 


advice given them by registrant's salesmen concerning the securities 


eventually purchased by them. No disclosure was made to such cus- 


tomers of registrant's pricing practices as indicated above nor were 


they informed of the market price or registrant's cost of said 


securities. It is well settled that inherent in the dealer-customer 


relationship is the implied representation that the customer will be 


dealt with honestly and fairly and in accordance with the establish- 


ment standards of the profession. This vital representation works a 


fraud or deceit upon customers when a dealer charges prices not 


reasonably related to prevailing market prices without disclosing that 


-2 2 /  
fact. Registrant's argument that it relied on its attorney's 


advice in formulation of its pricing practices does not preclude a 


finding of willfulness within the meaning of Section lS(b) of the 


-2 3 1  
Exchange ; ~ t .  Nor does such finding require an intention to violate 


--24/ 
the law. Registrant's purported advice by persons other than its 


attorney concerning its pricing practices in general is not substantial 


t)y the record. Winston testified he consulted two persons about 


problems regarding his pricing practice concerning a particular 


security (not related to the instant proceeding) and incidentally 


r-2 3 1  David Joel Benjamin, 38 S.E.C. 614 (1958) 


241 Hughes v Securities and Exchan~e Commission, 174 F. 2d b6'. 477 

(C.H.D.C. 1949) 

-Duker v Duker 6 S.E.C. 386 (1939) 
-9 



reviewed a l l  of h i s  p r i c i n g  p r a c t i c e s  w i t h  them r e c e i v i n g  t h e i r  

a s s u r a n c e  i t  met t h e  s t a n d a r d s  under t h e  Act. However, t h i s  l a t t e r  

t e s t imony  r e l a t i n g  t o  c o n f e r e n c e s  concern ing  r e g i s t r a n t ' s  g e n e r a l  

p r i c i n g  p r a c t i c e s  w a s  vague as t o  t h e  t i m e  such  a d v i c e  w a s  sought ,  

i n d e f i n i t e  and unconvincing a s  t o  t h e  s u b j e c t  m a t t e r  d i s c u s s e d  and 

is g iven  no c redence .  N e i t h e r  of t h e s e  two p e r s o n s  were produced at  

t h e  h e a r i n g  t o  v e r i f y  Wins ton ' s  t e s t imony .  Moreover, G i l b e r t  who 

was p r e s e n t  a t  t h e  h e a r i n g  and who Winston a l s o  t e s t i f i e d  adv i sed  on 

p r i c i n g  p r a c t i c e s  d i d  no t  t e s t i f y .  

23.  K e g i s t r a n t  p o i n t s  t o  t h e  f a c t  t h a t  t h e  " p e n a l t y  imposed 

a g a i n s t  Bruns i n  c o n n e c t i o n  w i t h  i t s  Gob Shops a c t i v i t i e s  w a s  suspen-

s i o n  from t h e  NASD f o r  a p e r i o d  of 60 days  and t h e  p e n a l t i e s  a g a i n s t  

Coleman and Lubin were suspens ions  from t h e  New York S t o c k  Exchange 

and t h e  American S tock  E x c h ~ n g e  f o r  p e r i o d s  of 90 and 60 d a y s  

respectively. R e g i s t r a n t  u r g e s  t h a t  " t h e  o n l y  p o s s i b l e  grounds  f o r  

d i f f e r e n c e s  i n  a d m i n i s t r a t i v e  p e n a l t y  would be Brunet o f f e r  of r e s t i t u -

t i o n "  which o f f e r  r e g i s t r a n t  noted one commfssioner i n  a d i s s e n t i n g  

o p i n i o n  f e l t  he could  not  a t t a c h  as much m i t i g a t i v e  weight  a s  t h e  

m a j o r i t y .  Kegistrant p l e a d s  t h a t  p e n a l t i e r  more s t r i n g e n t  t h a n  t h o s e  

imposed a n  Bruna canno t  be j u s t i f i e d .  The Hear ing E x m i n e r  has g i v e n  

s s r i a u a  considerat ion t o  t h e  s a n c t i o n s  impored i n  the Bruns d e c i s i o n  

and 1.6 o f  the view r e s t i t u t i a n  was c o n r i d e r a d  by t he  ~na)ori'. * P  *hf \  

Commission as a s i g n i f i c a n t  n i i t i g e t i n g  factor. In t h e  1nnt:anL ~ : ' b s k  

l eeg ia t ran t  gave no c o n s i d e r a t i o n  t o  t reat ing i t s  defrauded cus tanwrs  

i n  s i m i l a r  f a s h i o n .  However, apart from r e s t i t u t i o n  t h e r e  are o t h e r  

v i t a l  f a c t o r s  i n  Bruns which are no t  p r e e e n t  i n  t h e  i n s t a n t  caea. 



Thus, in Bruns the Commission considered whether it is consistent with 
 

the public interest to accept an offer of settlement mad2 by the firm 
 

or reject it and return the case to "the time consuming process of an 
 

adversary proceeding.'' In that connection consideration was given to 
 

a nu,i~ber of mitigating factors and the Commission noted that Bruns 

already suffered severely in l o s s  of customers and accounts resulting 

from the Gob Shops suspension proceedings and the revocation proceeding 

against it, that the firm had been in business approximately 40 years 

and Coleman and Lubin had been associated with New York Stock Exchange 

member firm upward of 35 years and never subject to complaints or pro- 

ceedings involving any transactions in securities, that Bruns was 

primarily a commission house engaged in transacting agency business on 

various stock exchanges, that the firm never handled a Regulation A 

underwriting prior to Gob Shops and not one since and had agreed in 

effect not to act in such capacity for a period of 5 years, and 

finally that all salesmen who participated in the Gob Shops stock 

distribution were no longer employed and that those then employed 

would be subject to closer supervision. The Commission after con- 

sidering particularly the nature of registrant's primary business and 

being satisfied that the situation complained of would not recur and 

taking into account all of the foregczing in~posed the sanctions noted 

above. Suffice it to say that the record in the instant procenc!ina 

is barren of any of the mitigating factors considered by the 

Commission in the Bruns case. 
 



24. In summary, the evidence indicates that registrant made 


false and misleading representations in connection with the sale of 


Gob Shops stock, failed to make a diligent and reasonable investigation 


of the issuer immediately prior to the period it started its sales 


campaign to sell the said stock to the public, accepted without inquiry 


and distributed sales literature in connection with the sale of the 


aforesaid stock which material was false and misleading, engaged in 


selling methods bearing the familiar characteristics of a "boiler roomM 


operation, followed a pricing practice which was not calculated to deal 


fairly and honestly with investors and contrary to the standards of 


the profession and by all of the foregoing has demonstrated that it has 


engaged in a course of conduct inimical to the best interest of 


inveetors. The Hearing Examiner finds it is in the public interest 


to revoke registrant's registration as a broker and dealer and that it 


S' &be expelled from the NASD. 


25 .  As previously noted Winston, Gilbert and the two 

Bernateins were officers, directors and owners of 10% or more of 

registrant'@ stock. The evidence show8 that all four principals shared 

equal responsibility f o r  management of all pheaas of registrant's 

operation. Thus it i s  evident from the record that all four principale 

In arriving at th48 conclusion the Hearing Exminer is o f  the 
opinion that the srsrioueneshi of the violationo found i;l-.' dnner 
in which regietrant is conducting its busineso are ade~~i..~! kbnd 
sufficlant aroundti for determining it is in the public inti-rea;& t o  
irnpors the sanctions noted above. Under the circumstance8 the 
Hearing Examiner does not feel it ir necessary to consider or give 
weight to the pending indictments against regietrant and the four 
principali named as defendante therein and involved in these pro- 
ceedings and ha8 refrained from ao doing. 
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were present daily at registrant's offices (except for occasional 
 

trips), had knowledge of registrant's activities, exercised supervision 
 

over registrant's salesmen, listened to their conversations with 
 

customers, and when necessary purportedly reprimanded salesmen they 
 

felt were making unauthorized statements. Their assumptiotl of active 
 

supervisory functions in this respect and indeed with respect to all 
 

of the affairs of registrant is unchallenged. The Hearing Examiner 
 

finds that as officers and directors the four principals failed to 
 

properly manage registrant's business failed adequately to discharge 
 

their duties and responsibilities to supervise registrant's employees 
 

in such a rndnner as to prevent fraud upon the firm's customers and 
 

failed to establish proper standards regarding registrant's pricing 
 

g12$
policies. nder the circumstances the Hearing Examiner concludes 
 

that Messrs. Winston, Gilbert, I. Bernstein and A. Bernstein 
 

pdrticipated in, or aided and abetted in all of registrant's violations 
 

as noted above and that each should be named a cause of any order of 
 

revc~cation, suspetlsion or expulsion which may be entered therein. 
 

/ CE. rlexandr~r Reid & Co., Inc., Securities Exchange Act Release 
ti.). 7016 (February 7, 1963); Midland Securities, Inc., Securities 
 
Exchange Act Release No. 6524 (April 10, 1961). 
 



Recommendation 
 

In view of the willful and serious violations found it is 
 

respectfully recommended that the Commission enter an order finding 
 

it is in the public interest and for the protection of investors to 
 

revoke the registration of registrant as a broker and desler and 
 

expel it from membership in the NASD. 
 

It is further recommended that the Commission also find 

that Winston, Gilbert, I. Bernstein and A. Bernsteln wilLfully 

participated in, or aided and abetted in the willful violations of 

the above designated provisions of the Securities Act and the 

Exchange Act and the respective rules thereunder a d  that each of 

the said individuals 

a' 9 1 

is a cause of such order of ?evocation and 

expulsion. 

Rerpectfully submitted, 

lrvin7' SchilLar 
u 

/ 	 To tha axtent that the propored findings and coac&uoionr rub- 
mittad to the Hearing L u i n e r  a n  in accord with the v i e w  ret 
forth herain they arm rurtainmd, and to the axtent they are 
inconrirtent therewith they are expterrly overruled. 

Warhington, D. C. 
 
March 8, 1963 
 




