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Vi ol ati ons of Exchange Rul es

Failure to Ascertain Nature of Orders

Failure to Qotain Necessary Approvals for Material
Changes in Transactions

Conduct I nconsistent with Just and Equitable
Principles of Trade

Menber organi zation of national securities exchange and its
executive vice president failed to ascertain the nature of
orders submitted to them for execution and, after execution
of the orders, altered nmany of the order tickets, making

mat erial changes in the terns of those transactions w thout
obtaining the requisite approval of all participants. Held,
t he exchange's findings of violation and the sanctions it

i nposed are sust ai ned.
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PTR, Inc., a nmenber organization of the Philadel phia Stock

Exchange, Inc., and Dennis MBride, PTR s executive vice

presi dent, appeal from Exchange disciplinary action. The
Exchange found that, during the period May 3 through

July 19, 2001, MBride caused 86 orders to be represented to the
trading crowd on the Exchange floor as public custonmer orders
when in fact they were for the account of a broker-dealer.
McBride was found to have viol ated Exchange Rul e 1015(a) (vi)

whi ch requires that floor brokers make reasonable efforts to
ascertain the nature of the orders submitted to themfor
execution. 1/ Pursuant to Exchange Rule 960.1(b), 2/ PTR was
found liable for McBride's m sconduct. The Exchange al so found

t hat

respondent s vi ol ated Exchange Option Fl oor Procedure Advice

("OFPA") F-5 when, after execution of the 86 orders, they altered

1/

The rule states: "Floor Brokers must nake reasonable efforts
to ascertain whether each order entrusted to themis for the
account of a custonmer or a broker-dealer. If it is
ascertained that the order is for the account of a broker-
deal er, the responsible floor broker nmust advise the crowd
of that fact prior to bidding/offering on behalf of the
order or executing the order.™

Rul e 1015(a)(vi) protects the preferences accorded by the
Exchange to public custoner orders over broker-deal er
orders. Thus, during the relevant period, Exchange options
guotations were firmfor public custonmer orders up to the
Exchange's "di ssem nated size," while quotations were firm
only to the extent of one options contract for broker-dealer
orders. See Securities Exchange Act Rel. No. 47646 (Apri

8, 2003), 79 SEC Docket 3806. The record does not show t hat
the orders at issue in this proceedi ng received any
preferential treatnent, and the Exchange did not nmake any
such fi ndi ng.

Exchange Rul e 960. 1(b) provides that a nmenber organization
may be charged with an officer's violation "as though such
violation were its own."
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many of the order tickets, making material changes in the terns
of those transactions w thout obtaining the signatures of al
participants in the trades.

Based on these infractions, respondents were found to have
vi ol ated Exchange Rul e 707 by engagi ng i n conduct inconsi stent
with just and equitable principles of trade. The Exchange
censured respondents, fined them $86, 000, jointly and severally,
and suspended MBride from Exchange nenbership or association
wi th an Exchange nenber organi zation for a period of three
nnnthg. We base our findings on an independent review of the
record.

A. During the relevant period, PTR conducted busi ness on
t he Exchange as a floor broker. The 86 orders at issue in this
proceedi ng were submitted to McBride for execution by Mtthew
Sinmsic who, at that time, was a trader and portfolio nmanager for
M|l enium Partners LP, a hedge fund. Al of the orders that
Sinsic directed to McBride were placed through, and for the
account of, MIllenCo LP, MIIleniums broker-deal er subsidiary,
and were therefore broker-deal er orders. However, MBride caused
the 86 orders to be represented to the trading crowd and executed
as public custoner orders. 3/

Respondents do not chal |l enge the Exchange's finding that
t hey viol ated Exchange Rule 1015(a)(vi). However, MBride
advances two justifications for his conduct. He points first to
his earlier course of dealing with Sinsic. Prior to Sinsic's
association with MIlenium he was a vice president and trader at
Bear Stearns Corporation, an Exchange nenber organi zation. Wile
at Bear Stearns, Sinmsic used PTR as an executing broker for both
public custonmer and broker-deal er orders. Since nost of Sinsic's
orders were public custonmer orders, he and MBride had an
under standing that every order that Sinsic submtted to MBride
shoul d be treated as a public custonmer order unless Sinsic stated
otherwi se. After Sinsic noved to MIleniumin ril 2001, he did
not specify the nature of his orders when he called MBride.
According to McBride, he assunmed that his prior understandi ng
with Simsic was still in effect and, accordingly, treated
Sinmsic's orders as public customer orders.

The second reason advanced by MBride for his conduct is
that, when Sinsic noved to MIlenium he told McBride that his
new enpl oyer was a hedge fund. As Sinsic testified at the
heari ng, alnost all hedge funds trade as public custoners. Only

3/ The printed letter "C' was circled on each of the 86 order

tickets to indicate that the order was for the account of a
public custonmer. Mst of the orders were "delta neutral,™
meani ng that an options trade was executed at the sane tine
as an associ ated stock trade.
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the peculiarity of MIleniums structure, i.e., the fact that it
had a broker-deal er subsidiary, necessitated the treatnent of

M|l enium s orders as broker-deal er orders. MBride assertedly
believed that, as in the case of nbst hedge funds, MIIleniuns
orders were public customer orders.

McBride's belief, whether or not it was reasonable, did not
justify his failure to conply with Exchange rules. As noted,
Rul e 1015(a)(vi) requires that floor brokers make reasonabl e
efforts to ascertain whether an order is for the account of a
broker-dealer or a public custoner. MBride made no such
efforts. Al though Sinsic had changed his enploynent, MBride
made no attenpt to determ ne whether their prior understanding
was still in effect. Nor did he nmake any other inquiry concerning
the nature of the orders he was receiving fromSinsic. The
Exchange accordingly found that respondents violated Rul e
1015(a)(vi), and we sustain that finding.

B. During the relevant period, Merrill Lynch Professional

Cl earing Corporation ("MPCC') served as MIlenCo's clearing
agent. The Exchange assigned clearing nunmber 735 to MLPCC, a
nunber that was primarily used to cl ear broker-deal er trades but
could al so be used to clear the trades of public custoners.
McBride prepared, or directed his staff to prepare, order tickets
for many of the 86 orders at issue that listed 233 as the
cl earing nunber. That nunber was assigned by the Exchange to
Bear Stearns, and indicated that the order was for a Bear Stearns

ublic custoner. After these orders were executed, MBride or

is staff changed the clearing designation on the order tickets
from233 to 735. Thus the trades cleared through the proper
cl earing agent, M.PCC.

OFPA F-5 requires that, before any change can be nmade in the
material ternms of a transaction, the signatures of al
participants in the transaction nust be obtained. WMaterial
changes include changes from public custoner orders to broker-
deal er orders. Respondents do not chal |l enge the Exchange's
finding that they violated OFPA F-5. MBride stated that, since
he believed that MIlenCo was a public custoner, he considered
t hat he was sianK maki ng a "public customer to public custoner™
change that, as the Exchange noted in its decision, does not
require conpliance with OFPA-5. According to McBride, he entered
the Bear Stearns clearing nunber on order tickets in order to
conceal M1l eniums identitﬁ fromconpetitors who he feared m ght
try to take his custoner's business away from hi m

The Exchange found MBride' s explanation of why he initially
entered Bear Stearns' number unconvi ncing, but stated that, even
if his explanation were true, it would not constitute a defense
to the charged violation. It concluded that resPondents vi ol at ed
OFPA F-5 since the order ticket changes nmateri al K altered the
terms of the transactions in question, changing themfrom public
customer trades to what in fact were broker-deal er trades, and
respondents did not obtain the necessary participant signatures.
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We agree with that conclusion, and we accordingly sustain the
Exchange's findings of violation.

Respondents argue that they did not engage in conduct
i nconsistent with just and equitable principles of trade. They
assert that their violations of Exchange trading rules did not
i nvol ve bad faith or unethical conduct, but resulted froma
reasonable m stake as to the identity of their custoner.

We have consistently held that violations of other
Conmi ssion or self-regulatory organization rules and regul ati ons,
such as those at issue here, also constitute conduct inconsistent
with just and equitable prlnC|pIes of trade. 4/ As we recently
noted, such failures to conply with other regulatory requirements
are by their very nature inconpatible with just and equitable
principles of trade. 5/ W accordingly sustain the Exchange's
findi ngs of violation.

| V.

Respondents argue that the Exchange inposed excessive
sanctions for inadvertent violations that were the product of a
reasonabl e m stake. They point out that there is no evidence
t hat anyone was di sadvantaged by their actions or that they
received an unwarranted benefit. Respondents assert that the
Exchange has assessed | esser sanctions for simlar m sconduct in
ot her cases, and that they are beln? puni shed for litigating this
matter and exerci sing thelr right of appeal to the Exchange's
Board of Governors. MBride also asserts that his three-nonth
suspension will likely result in a layoff of four PTR enpl oyees
reporting to him and will adversely affect his famly's
fi nances. 6/

4/ See, e.g., Chris Dinh Hartley, Securities Exchange Act Rel.
No. 50031 (July 16, 2004), 83 SEC Docket 1239, 1244, and the
cases cited in n.11; WIlliamH GCerhauser, Sr., 53 S.E C
933, 942 (1998); dinton Hugh Holland, Jr., 52 S.E C. 562,
566 n.20 (1995), aff'd, 105 F.3d 665 (9th Cr. 1997)

(Tabl e).

5/ Chris Dinh Hartl ey, supra.

6/ Pursuant to Exchange Rule 960.9(b)(ii), the Exchange's Board
of Governors may increase or decrease a sanction inposed by
a Busi ness Conduct Conmittee ("BCC') if the Board finds the
sanction "arbitrary, capricious, or an abuse of discretion."”
The Board increased the length of MBride's suspension to
three nmonths fromthe one-week suspension assessed by the
(conti nued. ..)
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We review sanctions inposed by an exchange to determ ne
whet her they are excessive or oppressive, or whether they inpose
an unnecessary or inappropriate burden on conpetition. 7/
Appl yi ng these standards, we do not consider that any reduction
in sanctions is warrant ed.

We have consistently held that appropriate sanctions depend
on the particular facts and circunstances of each case, and
cannot be determ ned bK the action taken in other cases. 8 W
note, noreover, that the Exchange decisions cited by respondents
do not support their claimof disparate treatnent. In one of the
cases, the Exchange, in reducing the sanctions inposed, stressed
the fact that the respondents were testing what they believed to
be a msinterpretation of Exchange rules. 9/ The two other cases
cited bY respondents invol ve sanctions inposed pursuant to offers
of settlement. We have repeatedly pointed out that |esser
sanctions are normally assessed in settlenents due to pragnatic
consi derations such as the avoi dance of time- and manpower -
consunmi ng adversary litigation. 10/ The fact that the Exchange's

6/ (...continued)

BCC and the Board's Advisory Conmittee on Appeal, finding
that the BCC and the Advisory Conm ttee abused their
di scretion in assessing a |lower sanction. Respondents seek
to introduce into evidence an affidavit of McBride with
respect to the adverse inpact of that increase. The
Exchange does not object to the adm ssion of the affidavit,
and we have determined to admt it into evidence.

7/ Section 19(e)(2) of the Securities Exchange Act of 1934, 15
US. C 8 78s(e)(2). Respondents do not assert, and the
record does not show, that the Exchange's action inposes an
undue burden on conpetition

8/ See, e.g., Stephen M chael Sohner, Exchange Act Rel. No.
49052 (January 12, 2004), 81 SEC Docket 4066, 4085; John
Mont el bano, Exchange Act Rel. No. 47227 (January 22, 2003),
79 SEC Docket 1474, 1497. See also Butz v. G over Livestock
Commin Co., 411 U. S. 182, 187 (1973).

9/ We recently reversed the Exchange's decision in that case,
finding that the chall enged Exchange rul e was too anbi guous
to warrant findings of violation against the respondents.
Lek Securities Corp., Exchange Act Rel. No. 50324
(Septenber 7, 2004), __ SEC Docket

10/ See, e.g., Anthony A. Adonni no, Exchange Act Rel. No. 48618
(Cct ober 9, 2003), 81 SEC Docket 981, 999, aff'd, No. 03-
41111 (2d Cir. Sept. 22, 2004); Richard J. Puccio, 52 S. E. C

(conti nued. ..)
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Enf orcenent staff stated on the record that it follows the policy
of offering a settlenment "discount” does not nean, as respondents
argue, that respondents were punished for litigating this matter.
Nor, contrary to respondents' further contention, do we read the
deci sion of the Exchange's Board of Governors as evidencing an
intent to punish respondents for exercising their right of

appeal .

In inﬁosing sanctions on respondents, the Exchange's Board
stressed the fact that MBride had previously been disciplined
for simlar msconduct. 1In 1998, |ess than three years before

t he m sconduct at issue here, the Exchange censured MDBride and
fined him $1,500 for causing three broker-dealer orders to be
represented to the trading crowmd and executed as public customner
orders. The Board noted that its Advisory Conmittee had

concl uded that the sanctions inposed on McBride for his prior
violations "had little or no deterrent effect,” and that "MBride
pose[d] a significant risk of future violations unless subLected
to a large fine," $1,000 for each m srepresented order. The
Board affirned the inposition of the fine, but concluded that an
increase in MBride' s suspension fromone week to three nonths
was "especially necessary . . . where, in light of McBride's

di sciplinary history, he should have had an intimate famliarity
with the requirenments of Exchange Rul e 1015(a%(vi), and exerci sed
the affirmative diligence required to assure hinself that the
rule was not being violated."

We share the Exchange's concern. Despite the Exchange's
prior action against him MBride testified at the hearing that,
at the tinme of the m sconduct at issue, he did not consider it
his obligation to find out whether the orders that Sinsic was
sendi ng hi mwere broker-deal er orders or public customer orders.
The attitude displayed by MBride towards his regul ator
responsi bilities evidences a disturbing disregard for the
standards that govern the conduct of securities professionals
doi ng business on the Exchange. The Exchange was justified in
serving notice with its sanctions that such an attitude cannot be
tolerated if further violations are to be prevented. W concl ude

10/ (...continued)
1041, 1045 (1996).
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that the sanctions inposed on respondents are neither excessive
nor oppressive.

An appropriate order will issue. 11/

By the Conmm ssion (Chai rman DONALDSON and Conmi ssioners
GLASSMAN, GOLDSCHM D and ATKINS); Conm ssi oner CAMPOS not
partici pating.

Jonat han G Katz
Secretary

11/ We have considered all of the argunents advanced by the
parties. W have rejected or sustained themto the extent
that they are inconsistent or in accord with the views
expressed in this opinion.
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ORDER SUSTAI NI NG DI SCI PLI NARY ACTI ON TAKEN BY NATI ONAL SECURI Tl ES
EXCHANGE

_ On the basis of the Comm ssion's opinion issued this day, it
IS

ORDERED t hat the disciplinary action taken by the _
Phi | adel phi a St ock Exchange, Inc. against PTR Inc. and Dennis
McBride be, and it hereby is, sustalned.

By the Conmm ssion.

Jonathan G Katz
Secretary



