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Anmr Elgindy, fornmerly the owner, sole executive, and chief
trader of Key West Securities, Inc. ("Key West" or "Firm'), a
former menber of NASD, and Key West appeal from NASD disciplinary
action against them NASD found that Elgindy and the Firm
engaged in a mani pul ati ve schene 1/ and viol ated NASD rul es
regardi ng comruni cations with the public. 2/ NASD barred El gi ndy
from association with any NASD nenber in any capacity, expelled
Key West from NASD nenbership, and fined Applicants $51, 000

1/ NASD found that Applicants' conduct violated Securities
Exchange Act Section 10(b), 15 U.S.C. 8§ 78] (making it

"unl awful for any person . . . to use or enploy in
connection with the purchase or sale of any security .

any mani pul ati ve or deceptive device or contrivance in
contravention of such rules and regul ations as the

Comm ssion may prescribe."); Exchange Act Rule 10b-5, 17
C.F.R § 240.10b-5 (prohibiting "in connection with the
purchase or sale of any security . . . any device, schene,
or artifice to defraud" or any other "act, practice, or
course of business" that "operates as a fraud or deceit.");
and NASD Conduct Rule 2120 (prohibiting nmenbers from
effecting "any transaction in, or induc[ing] the purchase or
sal e of, any security by neans of any mani pul ati ve,
deceptive or other fraudul ent device or contrivance.").

2/ NASD found, and Applicants have not contested, that
Applicants violated NASD Rul es 2110 and 2210(d) (2)(B) by not
di sclosing in conmuni cations with the public that the Firm
made a market in a security that was the subject of a
recommendati on by the Firm
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jointly and severally. 3/ W base our findings on an i ndependent
revi ew of the record.

Saf T Lok, Inc. ("Saf T Lok") made safety nmechani sns for
firearns. |Its stock traded on the NASDAQ Snal | Cap Market under
the synmbol "LOCKC." 4/ By COctober 9, 1997, Saf T Lok was nearly
i nsol vent and faced delisting. On the norning of Cctober 9,
however, the Associated Press reported that then-President
Clinton had signed an agreenent requiring handgun manufacturers
to provide child-proof safety |locks to each purchaser of their
handguns. It appears that this news excited investor interest in
Saf T Lok.

On Cctober 9, there were as many as twenty market makers in
Saf T Lok. On Cctober 9 and 10 the narket nmakers traded nore
t han 32, 000, 000 shares of Saf T Lok in increnents of 1/32 and
lots as snmall as 100 shares. Over the 16 trading hours on those
two days, market nakers entered nore than 16, 000 quote updates.
On Cctober 9, Saf T Lok opened at $0.43 per share and cl osed at
$3. 00 on volune of 12,036,089 shares, up from 147,473 shares the
previous trading day. On October 10, Saf T Lok closed at $4.56
on volune of 17,642,215 shares. 5/

Key West had been a market maker for Saf T Lok only since
April 1997, and the Firm had not traded significantly in Saf T
Lok before COctober 9. Wen the market opened on Cctober 9, 1997,
the Firmis inventory was "flat” in Saf T Lok: it had no Saf T
Lok shares in inventory, and it had not sold short any Saf T Lok
shar es.

3/ NASD fi ned Applicants $50,000 for the manipul ative conduct
and $1,000 for the violation of public conmunication rules.

4/ The "C' appended to the end of the trading synbol denoted
that the conpany was subject to imm nent delisting.

5/ Vol une noderated after the initial surge of interest:
trading in Saf T Lok decreased to 5,024,985 shares on
Cctober 13 (the next trading day) and 1, 860, 133 shares on
Cct ober 14.

Over the next nonth the price decreased gradually. Through
Novenber 11, Saf T Lok's daily closing prices were between
$2.03 and $3.56 with an average of $2.95 per share.
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During the norning of Cctober 9, Elgindy noticed a steep
increase in activity in Saf T Lok stock. Elgindy read the
Associ ated Press report of President Clinton's action and called
Saf T Lok to determ ne whether that conpany would benefit from
the agreenent. Saf T Lok informed El gindy that the safety-Iock
agreenent would not benefit Saf T Lok. Saf T Lok also told
El gi ndy that no handgun nmanufacturers purchased Saf T Lok's
products because they were too expensive and rel atively
ineffective. Elgindy began preparing a negative press rel ease on
Saf T Lok; Elgindy published the release at 12:48 p.m on
COct ober 9.

Wil e investigating the increase in Saf T Lok trading and
preparing his press rel ease, Elgindy was making the Firm s market
in Saf T Lok. Elgindy was the only person at the Firmentering
the Firmis quotations for Saf T Lok.

For three periods on Cctober 9 totaling 8 m nutes and 43
seconds (10:26:20 a.m to 10:27:33 a.m; 10:50:12 a.m to
10:53:03 a.m; and 11:41:06 a.m to 11:45:45 a.m), Key West
established or joined the inside bid for Saf T Lok stock. During
these three periods, the Firmestablished the inside bid for only
brief periods of tinme (sonetines seconds) before it was either
j oi ned or supplanted by another market maker. The Firmbriefly
was at the inside bid and inside offer later on October 9 and
again on Cctober 10. However, it was the inside bid for |ess
t han one percent of the trading tine during those two days.

Elgindy testified that Key West's bid noved as a conseguence
of his attenpts to nove the Firms offer above and "out of the
way" of the high demand for Saf T Lok. 6/ Elgindy stated that he
believed that he had to maintain a set "spread," between the
Firms bid and of fer quotations because NASD s "excess spread"
rule required that market nmakers Iimt their spread. El gindy
also testified that the Firmls workstation maintained a fixed
spread between the bid and the ask and that the process of
changi ng the anount of the spread was tine-consum ng and
conplicated. Consequently, as Elgindy noved the Firnis offer out
of the way, the bid increased with it. 7/

6/ El gindy testified without contradiction that, if the Firm
were at the inside offer, the Firmwould receive so many
orders so rapidly that the Firms conputer system woul d
freeze up.

7/ NASD presented unrefuted evidence that the excess spread
(conti nued. ..)
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Wi | e managi ng Key West's quotations, Elgindy engaged in a
series of short sales of Saf T Lok. Elgindy entered broadcast
sell orders roughly contenporaneously with the Firm s increasing
bi ds, sold additional shares short on a preference basis, and
sonetinmes sold short at the Firms bid. 8 Inmmediately after the
period from10:26:20 a.m to 10:27:33 a.m when NASD al | eges
El gi ndy was bidding up Saf T Lok, Key West received execution on
si x short sales amounting to 12,000 shares of Saf T Lok. During
t he second period when Key West entered the inside bid quotations
(between 10:50:12 a.m and 10:53:03 a.m), Key West received
execution on a short sale of 1,000 shares of Saf T Lok. During
and inmedi ately after the third period when Key West entered the
inside bid (between 11:41:06 a.m and 11:45:45 a.m), Key West
recei ved execution on two short sales totaling 2,000 shares. At
12:48 p.m, Elgindy issued his press release, reporting that Saf
T Lok woul d not benefit fromthe new |l egislation. Al told,
Nasdaq records indicate that Key Wst engaged in 30 short sales
on Cctober 9 between 9:53:56 a.m and 3:28:46 p.m noving Key
West's position in Saf T Lok fromflat to short 46,000 shares.

Al'so on October 9, the Firmfailed to execute 21 orders to
buy Saf T Lok shares at the Firmis posted bid price; sone of the
21 orders were withdrawn, and others | apsed because they "tined
out," that is, they were not filled within a pre-determ ned
period. Elgindy testified that, when orders appeared on his
conputer screen, he had either to "execute" or "cancel" them
bef ore doi ng anything el se on the conputer, or his conputer would

7/ (...continued)
rule did not apply to securities |isted on the Nasdag Snall
Cap Market in Cctober 1997.

El gindy also testified that his workstation warned hi m when
he entered a quotation that violated the excess spread rule.
NASD presented evidence that the Nasdaq system did not have
the capability to warn users that a quotation violated the
excess spread rule. NASD did not address El gi ndy's ot her
representations regarding the operation of the Firms

wor kst at i on.

8/ In October 1997, Key West used Sel ectNet, a conputerized
order system operated by Nasdaq that permtted narket
participants to enter buy or sell orders in Nasdaq
securities. A firmusing SelectNet could direct its order
to a single market maker (a "preferenced" order) or to al
mar ket makers (a "broadcast” order).
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"freeze." 9/ Elgindy testified that, if he were working on

anot her task when Key West received an order, his practice was to
cancel the new order on the screen, finish what he was doi ng, and
then turn to the new order.

On Cctober 9, each tine Elgindy returned to an order that he
had cancell ed, the order either had been w thdrawn or had tined
out. Elgindy testified that he called the brokers whose orders
he had not filled to see whether they still w shed to do the
deal. None of the brokers Elgindy contacted wanted to conpl ete
the transaction. 10/

On Cct ober 10, between 9:27:19 a.m and 3:58:24 p.m, Key
West effected another six short sales for a total of 12,000
shares, increasing Key West's short position in Saf T Lok to
58, 000 shares.

Elgindy testified that he sold Saf T Lok short because he
t hought it was a poor investnent. Elgindy thought that the
increase in the price of Saf T Lok was based on a
m sunder st andi ng. El gi ndy concl uded that, when investors
understood that the safety-lock mandate woul d not benefit Saf T
Lok, the price of Saf T Lok would coll apse. 11/

On Cctober 10, Elgindy issued two nore negative press
rel eases on Saf T Lok (one at 11:13 a.m and another at 2:27
p.m). Key West subsequently issued two nore press rel eases on
Cct ober 24 and Novenber 11, respectively. Al five press
rel eases accurately reported on Saf T Lok's financial troubles
and the fact that there was no reasonabl e prospect that its
busi ness woul d increase as a result of the new nmandate. El gi ndy
| ater accurately reported that the senior managenent of Saf T Lok

9/ | f he chose to execute the order the transaction was
conpleted. |[If, on the other hand, El gindy chose to cancel
the order, the order would nove to a different part of his
conput er screen, the conputer would no | onger be frozen, and
he woul d be able to act on the order |ater.

10/ Elgindy did not receive any conplaints from brokers whose
orders he had not filled. An NASD wi tness testified that
NASD had not received any conpl ai nts about El gi ndy "backi ng
away" fromthe Firm s bid.

11/ The Firmultimtely |ost noney on the short sales.
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had sold their shares in the conpany. 12/ Elgindy did not

di sclose in any of the press releases that the Firm nmade a market
in Saf T Lok stock. In an interviewwth a reporter from

Bl oonberg News Service, Elgindy did disclose that the Firm made a
mar ket in Saf T Lok stock. Bloonberg reported that fact in a
story on Saf T Lok published on Cctober 10 at 10:29 a.m and

11: 13 a. m

NASD s hearing panel concluded that Elgi ndy had not
mani pul ated the market for Saf T Lok stock because the Firm
| acked the requisite market power to do so. The hearing panel
found that Elgindy and the Firm had engaged i n conduct
i nconsistent with just and equitable principles of trade by
"backi ng away" fromthe Firmis bids for Saf T Lok stock and that
El gi ndy viol ated NASD rul es on public comruni cations by failing
to disclose in the press releases that the Firm mde a market in
Saf T Lok stock. 13/

The National Adjudicatory Council ("NAC') reversed the
heari ng panel's dism ssal of the manipul ati on charge, finding
that El gindy and the Firm had engaged in a nmanipul ati ve schene
wth respect to Saf T Lok stock as alleged in the conplaint. The
NAC did not reach the question of the Applicants' backi ng away
fromthe Firms bids for Saf T Lok stock. 14/

Applicants deny that they engaged in a manipul ative schene.
Applicants further deny that they had fair notice of the backing
away charge as well as denying the substance of the charge. W
address each of Applicants' contentions bel ow.

12/ NASD did not allege and did not find that El gindy's press
rel eases were inaccurate in what they reported.

13/ The Hearing Panel suspended El gindy and the Firmfor one
year, fined each $2,000 for failing to honor the Firms
bi ds, and fined El gi ndy $1, 000 for issuing reconmendations
regarding Saf T Lok without disclosing the Firms market
maker status.

14/ The NAC affirnmed the Panel's findings that the press
rel eases violated the NASD s rul es on public comrunications
because they failed to disclose Key Wst's status as a
mar ket maker in Saf T Lok.
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A.  Manipul ation. W have defined "manipul ati on" as
"intentional interference wth the forces of supply and demand."
15/ Determ ni ng whether a person has engaged in a manipul ative
schenme depends on inferences froma variety of factual detail,
patterns of behavior, and, anong other things, trading data. 16/
Courts have suggested that manipulation requires the injection of
i naccurate information into the market or creation of a false
i npression of market activity. 17/

We have noted that mani pul ati ons often display several
characteristics. |In Brooklyn Capital, we found that
mani pul ati ons may be characterized by a rapid surge in the price
of a security dictated by the firmthat controlled the market for
that security, little investor interest in the security, an
abundant supply of shares of the security, and the absence of any
known prospects for the issuer or favorabl e devel opnents
affecting the issuer or its business. 18/ In Mchael J.

Mar kowski , we suggested that market dom nation, maintenance of

hi gh bid prices, absorption of all shares sold by others into

i nventory, abuse of price |eadership resulting from al nost

excl usive control over the supply of the shares, and a failure to
reflect genuine market conditions are characteristics of
mani pul ati on. 19/

Applicants argue that none of these indicia is present in
this case. There were twenty market makers in Saf T Lok. Key
West's transactions were a mniml percentage of the Saf T Lok
vol une. Key West had no supply of the security. There was
substantial, if msguided, interest in Saf T Lok based on the
press reports.

15/ Brooklyn Capital & Securities Trading, Inc., 52 S.E.C. 1286
(1997) (quoting Pagel, Inc., 48 S.E.C. 223, 226 (1985),
aff'd, 802 F.2d 942 (5th Cr. 1986)).

16/ 1d. at 1290.

17/ See, e.g. G-L Advantage Fund, Ltd. v. Colkitt, 272 F.3d 189,
205 (3d Gr. 2001).

18/ Brooklyn Capital, 52 S.E.C. at 1290.

19/ Mchael J. Markowski, Securities Exchange Act Rel. No. 43259
(Sept. 6, 2000), 73 SEC Docket 625, 629 (citing Patten
Securities Corp., 51 S.E.C. 568, 574 (1993)), aff'd, 274
F.3d 525 (D.C. Cr. 2001), cert. denied, 537 U S. 819
(2002) .
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However, we have al so stated that a "finding of mani pul ation
does not hinge on the presence or absence of any particul ar
devi ce usually associated with a mani pul ative schenme.” 20/ As an
initial matter, we agree with NASD t hat whether a respondent has
adequat e mar ket power to successfully nmanipulate a nmarket is not
di spositive of whether the respondent engaged in a manipul ative
schenme. Success is not a prerequisite for a finding of
mani pul ati on. 21/

Here, NASD contends that four facts, when taken together,
establish that Elgindy attenpted to nmani pul ate the market for Saf
T Lok stock: (a) Elgindy bid up the price of Saf T Lok and then
sold the stock short; (b) Elgindy sold Saf T Lok stock short at
the Firmis bid; (c) Elgindy issued five press releases with
negati ve coverage of Saf T Lok; and (d) the Firmfailed to honor
the bids Elgindy entered for Saf T Lok.

On Cctober 9, before Key West had entered its bids,
i nvestors had begun to bid up the price of Saf T Lok stock,
apparently based on a m sunderstandi ng of the new gun safety
agreenent. The Firmwas anong the twenty market nakers in Saf T
Lok stock and was responsible for only a small percentage of the
trading in Saf T Lok. For a few mnutes (and sonetines for a few
seconds) out of that trading day and of QOctober 10 the Firm was
at the inside bid. The anobunt of tinme that the Firmwas at the
i nside bid anbunted to | ess than one percent of the trading tinme
t hose days. The price of Saf T Lok stock was rising before
El gi ndy began updating the Firm s quotations, and continued after
the Firmceased to be the inside bid in the market. 22/ The
record does not support a finding that either the Firms few and
relatively brief escalating bids or its short sales or its
negati ve press rel eases were part of a schenme to manipulate Saf T
Lok trading.

We al so cannot conclude that Key West's sales at the bid
evi dence a mani pul ative schene. |If there had been any upward

20/ Swartwood, Hesse, Inc., 50 S.E C 1301, 1307 (1992). See

al so Herpich v. Wallace, 430 F.2d 792, 802 (5th G r. 1970)
(antifraud provisions designed to "enconpass the infinite
variety of devices that are alien to the 'climate of fair
dealing’ . . . that Congress sought to create and maintain")
(citations omtted).

21/ Markowski, 73 S.E.C. Docket at 630.

22/ See supra text acconpanying n.5.



10

pressure exerted by the Firms bids, the Firnm s contenporaneous
broadcast short-sale orders provided countervailing information
to the market indicating Key West's negative view of Saf T Lok.

Applicants published five press releases stating Elgindy's
negative opinion regarding Saf T Lok. The parties do not dispute
that the press rel eases contai ned accurate factual information
regarding Saf T Lok. Courts have found that the di ssem nation of
accurate information in the securities market is not a
mani pul ative act. 23/

NASD est abl i shed that El gindy and the Firmdid not honor the
bids for Saf T Lok entered by the Firm Although this fact could
be evi dence of manipulative intent, by itself it is, at nost,
equi vocal. Even in conmbination with the other evidence in this
record, the backing away by the Firm does not establish that
Appl i cants engaged in a mani pul ati ve schene.

Based on the record before us, we cannot conclude that the
evi dence denonstrates that Applicants engaged in a manipul ative
schene. 24/

23/ In re Aynpia Brewing Conpany Securities Litigation, 613 F
Supp. 1286, 1292 (N.D. Il1l. 1985). See also G-L Advant age
Fund, Ltd. v. Colkitt, 272 F.3d at 205 (proof of
mani pul ati on requires showi ng that mani pul ator injected
inaccurate information into the marketplace). Edward J.
Mawod & Co., 46 S.E.C. 865, 870 n.24 (1977), is not to the
contrary. In Mawod, the reports that we found to be part of
t he mani pul ati ve schene were accurately reporting facts
concerni ng wash sal es and matched orders that thensel ves
fabricated an appearance of trading activity. Mawod, 46
S.E.C. at 871-2 (frustrating investors' expectations that
supply and dermand determ ne prices paid and received,
essence of manipulation is substitution of fiction for
fact). Wiile Elgindy failed to disclose in the press
rel ease that Key West was a Saf T Lok market maker, he did
di scl ose that information to Bl oonberg.

24/ NASD barred El gindy from associ ation with any NASD nmenber in
any capacity, expelled Key West from NASD nenbership, and
fined Applicants $50,000 jointly and severally with respect
to the mani pul ative scheme. 1In light of our dismssal of
t he mani pul ati on charge, we dism ss the bar, expulsion, and
$50, 000 fi ne.
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B. Entering Bids In Bad Faith, or "Backing Away". Al though
the hearing panel dism ssed the nmani pul ati on charge agai nst
Applicants, it found that Applicants had viol ated NASD Conduct
Rul e 2110 requiring NASD nenbers to "observe high standards of
commerci al honor and just and equitable principles of trade" 25/
by publishing bid quotations that the Firmdid not intend to
honor. The NAC reversed the hearing panel on the mani pul ation
charge. The NAC did not reach the hearing panel's finding that
the Applicants had violated Conduct Rule 2110 by publishing bids
and not honoring them

Applicants conplain that they did not have fair notice of
the allegations with respect to their honoring the bids. Such
conduct, if found, could, in our view, support a finding that
Applicants failed to observe just and equitable principles of
trade. However, because the NAC neither nmade findings regarding
t he backi ng away conduct, nor inposed sanctions regarding that
conduct, there is no finding of violation or final disciplinary
action before us. 26/

C. Violation of Public Comrunication Rules. Applicants have
not disputed that Elgindy's five press releases reconmendi ng that
investors sell Saf T Lok violated NASD s rul es regarding
communi cations with the public in that the press rel eases did not
di scl ose that Key West nade a market in Saf T Lok securities.
Accordingly, we find that Applicants comnmtted the charged
violations. The $1,000 fine inposed jointly and severally on
Applicants for violation of NASD rul es regardi ng comruni cati ons
with the public is within the range suggested by the NASD
Sanction Guidelines. 27/ W find that the sanction is neither
excessi ve, oppressive nor an unnecessary or inappropriate burden
on conpetition. 28/

25/ NASD Conduct Rule 2110 (2000).

26/ Russell A. Sinpson, 53 S.E.C. 1042, 1046 (1998) (actions
that do not inpose final disciplinary sanction not
revi ewabl e) .

27/ See NASD Sanction Guidelines, 88 (2001) (Conmunications Wth
the Public -- Failing to Conply with Rule Standards O Use
of M sl eadi ng Conmuni cations), which provides for a fine of
bet ween $1, 000 and $20, 000 for non-egregi ous cases.

28/ Exchange Act Section 19(e), 15 U.S.C. 8§ 78s(e). In
Sept enber 1998, NASD revoked El gindy's registration for
(conti nued. ..)
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An appropriate order will issue. 29/

By the Conmm ssion (Chai rman DONALDSON and Conmi ssioners

GLASSVAN, GOLDSCHM D, and ATKINS), Conm ssi oner CAMPOS not
partici pating.

Jonathan G Katz
Secretary

28/

(...continued)

failure to pay fines and costs associated wth a previous
NASD di sci plinary action. NASD cancelled Key Wst's
registration in Novenber 1998 for failure to pay its NASD
f ees.

We have considered all of the argunents advanced by the
parties. W have rejected or sustained themto the extent
that they are inconsistent or in accord with the views
expressed in this opinion.



UNI TED STATES OF AMERI CA
before the
SECURI TI ES AND EXCHANGE COWM SSI ON
Washi ngton, D.C.

SECURI TI ES EXCHANGE ACT OF 1934
Rel . No. 49389 / March 10, 2004

Admin. Proc. File No. 3-11145

In the Matter of the Application of
AVR ELG NDY
and

KEY WEST SECURI TI ES, | NC.
c/o Martin P. Russo, Esq.
Kur zman Ei senberg Corbin Lever & Goodnman, LLP
One North Broadway
White Plains, New York 10601

For Review of Disciplinary Action Taken by

NASD

ORDER SETTI NG ASI DE | N PART AND SUSTAI NI NG | N PART DI SCI PLI NARY
ACTI ON TAKEN BY REAQ STERED SECURI TI ES ASSOCI ATI ON

On the basis of the Commission’s opinion issued this day, it

ORDERED t hat the bar from association with any NASD nenber
in any capacity inposed by NASD agai nst Anr El gindy be, and it
hereby is, dismssed; and it is further

ORDERED t hat the expul sion from nmenbership i nposed by NASD
on Key West Securities, Inc. be, and it hereby is, dismssed; and
it is further

ORDERED t hat the $50,000 fine inposed jointly and severally
on Amr El gindy and Key West Securities, Inc. be, and it hereby
is, dismssed;, and it is further

ORDERED t hat the $1,000 fine inposed jointly and severally
on Amr El gindy and Key West Securities, Inc., be, and it hereby
IS, sustained.



By the Comm ssion.

Jonathan G Katz
Secretary



