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Executive Office for United States Trustees

Final Agency Action
Case No. 00-0006

Review of the Decision of the
United States Trustee for [redacted]
Regarding [redacted]

[Redacted] (“trustee”), a member of the chapter 7 panel for the United States Bankruptcy
Court for the [redacted] since January 10, 1994, seeksreview under 28 C.F.R. §58.6 of a
decision by the United States Trudee to terminate her receipt of new case assignments and not
reappoint her to the panel of trusteesupon the expiration of her termon Decenber 31, 2000. |
affirm the United States Trustee' s decision based upon therecord before me.!

Course of this Proceeding

The United States Trustee commenced a regularly scheduled Field Examination of the
trustee during theweek of June 26, 2000, selecting Sxteen cases adminigered by the trustee to
review in detail. A Field Examination isconducted by personnel of the United States Trustee
Program and is desgned to identify whether a trustee’ s asset administration system and internal
controls are adequate to safeguard barkruptcy estate funds. See 1998 Handbook for Chapter 7
Trustees at 9-16. On October 24, 2000, a Report of the Held Examination (“Field Examination
Report™) was issued which concluded that

the quality of the trugee’ s internal controls, financial record
keeping, reporting procedures, and asset administration procedures
was [sic] inadequate for safeguarding of bankruptcy estate funds
in accordance withthe [1998] Handbook [for Chapter 7 Trusteeq.

The record includes the United States Trustee’s Notice of Decision to Terminate the
Assignment of Casesand Notice of Decision not to Renew Term A ppointment dated October 26,
2000 (“Notice”), which contained the Field Examination Report; the trustee’ s Request for Review
dated November 14, 2000 (“Request for Review”); the United States Trustee’ s Response dated
November 27, 2000, (“UST Responseg”); all exhibits thereto attached or incor porated by
reference; and data maintained by the Office of Review and Ovesight, Executive Officefor
United States Trust ees.



Field Examination Report 3. Based upon these condusions and thetrustee’ sfalure to
adequately monitor the work of professionals employed by her, the United States Trustee notified
the trustee of hisdecision to terminate new case assgnments and not reappoint her upon the
expiration of her term. Thetrusteetimely filed her Request for Review with the Director of the
Executive Office for United States Trustees.

Standard of Review
In conducting this review, the Director must consider two factors:

(1) Didthe United States Trugee  sdecision constitute an appropriate exercise of
discretion; and,

(2 Was the United States Trustee’ s decision supported by the record.
See 28 C.F.R. §58.6(i) (specifying the scope of the Director’ s review).
Analysis
THE DUTIES OF THE UNITED STATES TRUSTEE AND CASE TRUSTEE

United States Trustees supervise panel trustees, 28 U.S.C. § 586(a)(1), and appoint them
to individual chapter 7 cases. 11 U.S.C. 8 701. They carefully “nmonitor the performance of parel
members. . . in order to determine whether they should be continued in or removed from panel
menbership.” H.R. Rep. No. 95-595, 95th Cong., 1% Sess. 102 (1977). Under the law, “[t]he
United States trustee is permitted to conduct hisown investigation . . . to exercise effective
supervision and make an effective evauation of the performance of the private trusteeson the
panel.” 1d. at 110.

Trustees are fiduciaries with wide-ranging responsibilities to effectuate the goals of the
particular chapter under which a bankruptcy case is filed. Because they are fiduciaries, trustees
are held to very high standards of honesty and loyalty. See generdly Woods v. City National
Bank & Trust Co., 312 U.S. 262, 278 (1941); Mosser v. Darrow, 341 U.S. 267 (1951). Seeaso
Meinhard v. Salnon, 249 N.Y. 458, 464, 164 N.E. 545, 546 (1928) (Cardozo, C.J.).

. THE STATED REASONS SUPPORT TERMINATION OF THE TRUSTEE

In support of itsdecison, the United States Trustee listed nine deficienciesin the Feld
Examination Report and listed six cases where excessive and duplicative fees were sought by the
trustee’slaw firm. The relevant Field Examination deficiencies and the fee disputes will be
discussed in turn.



As apreliminary matter, the trustee states that the United States Trustee failed to issue a
Report within 30 days of the exit conference or provide her with a 45 day period to respond to
the Held Examination Report as provided in the Handbook for Chapter 7 Trustees. Request for
Review 3-4. The trustee quotes the following language from page 9-16 of the Handbook:

A written report on the results of the audit or examination is issued
within 30 days of the exit conference. TheUnited States Trustee
forwards the report to the trustee. The trustee must provide a
written response to the United States Trustee within 45 days of the
date of the written report describing and documenting the corrected
actions taken and the procedural changes implemented.

The trustee notes that the report was not issued until almost four months after the exit conference,
she was provided only 13 days to respond to the report, and she received the Notice one day after
recelving the Fiedd Examination Report. The trustee concludesthat “tak[ing] such drastic
remedid action based on a report which contains factud inaccuracieswithout firgt affording me
the opportunity to respond with documentationto provethe inaccuradeswas dealy an abuse of
discretion by [the United States Trustee].” Request for Review 4.

Thetrustee’ sinterpretation of the Handbook is nat entirely correct. Thetrustee failsto
guote language in the same section of the Handbook that statesthat atrustee will be suspended if
an inadequate audit or field examination isissued, and notes that an interim directive requiring
immediate suspension may be issued if warranted. Handbook, pages 9-16 to 9-17. Furthermore,
the trustee was nat prejudiced in any way by the unexplained shortened response timefrom45 to
13 days, and the issuance of the Notice before a response was received. The Notice by its own
terms did not take effect until 20 days after issuance, and the trustee stayed its application by
filing atimely Request for Review. 28 C.F.R. § 58.6(b), (c).

A. The Held Examination deficiencies rdied upon support termination

The United States Trugee relied upon nine deficiendesfromthe Feld Examination
Report:

1 The trustee did not prepare written bank account
reconciliations each month in every case.

2. The trustee permitted areal estate agent who had been
regularly employed by her in other casesto purchase the
assets of the debtor in the[G] case.

3. The trustee failed to report the theft of assetsinthe [T] case
to the police, the U.S. Attorney, or the United States
Trustee.



4, The trusteefailed to adjust the payment schedule of
installmert paymerts she received in the [N] case that was
based upon the primerate, and she accepted late payments
without charging additional intered.

5. There is no evidence that the trustee attempted to secure a
$300 checking account balancein the[S] case.

6. In every cae reviewed that had accounts receivable,
collection effortseither were not undertaken or were not
timely undertaken.

7. Reports of sale were not filed inthose cases reviewed that
had sales.

8. The Field Examination team found no evidence that notices

of abandonment were filed. Inaddition, Form 1 wasnot
filled out correctly to note abandonment.

0. The trustee did not administer a persond injury suit in the
[H] case, and did not file a complaint to revoke the debtor’s
dischargefor absconding with the sttlement.

Notice 2-3; Hdd Examination Report passm. After reviewing therecord, | concludethat items
2, 8, and 9 represent serious failings on the part of the trustee that support the action of the
United States Trustee.”

1 The sale of estate assets to a real estate agent regularly employed by the
trustee

The Field Examiners reported that assets in the[G] case were sold to ared estate agent
frequently hired by the trugee, noting that “a professional regularly employed by the trustee is not
permitted to bid or buy propety at a. .. sde,” dting to the Handbook. Field Examination Report
6. Thereal estate agent apparently purchased the property for “someore else” who is not
idertified. I1d. Inresgponse, the trustee arguestha such asaleisnot prohibited, but merely should
be avoided. Requed for Review 7. She further states that

“Because | have concluded that these three items and the trustee' s failure to supervise
professonals support termination, | need not conclude whether items 1, 3, 4, 5,6, 7 upport a
decision to terminate or suspend the trustee.



Prior to the sale, amotion to sell the property to Ms. [§] was
properly filed with the Court and Notice was served on dl partiesin
interest. Allinterested parties, including the Office of the United
Stat es Trustee, were given twenty-nine (29) daysto object to the
proposed sale. The Office of theUnited States Trustee fully aware
that Ms. [§] is aredtor regularly retained by meto market and sell
real estate owned by estaes administered by me, failed to object . .

1d.

The truste€ s behavior inthis transaction, and her subsequent deferse, reflect alack of
complete candor. First, the trustee’ sstatement that notice was provided “[ p]rior to the sde” is
smply not true. The property sold was located on the premises of the debtor’s business; the
landlord had given notice that it would evict thetenant by noon on April 1, 2000. Request for
Review, Exhibit E. The trustee sld the property for $3500 and received a check on March 29,
2000. Field Examination Report 6. The check was deposited on April 6, 2000. 1d. Thetrustee
did not actually sell the property to Ms. [S], who provided the check, but to four unnamed
individuals. Requed for Review Exhibit G. Thesefour individuals picked up most of the asses
sold (some had to be left behind) on April 1, 2000. The motion to sell wasnot filed until
September 16, 2000. Request for Review Exhibit H.

Second, the trustee’' s motion for sale and notice did not accurately disclose the relevant
facts. The motion falsto saethat the sde had already taken place and the assets disposed of (in
largepart). Instead, the motion claims that the sale price was “earnest money” pending court
approval, and notesthat “the cost of moving, marketing and selling the property will exceed the
difference betweenthe estimated market priceof the property ($4,000) and Ms. [S]’ shid of
$3,500.00.” Request for Review Exhibit H 5. Most importantly, the motion failsto accurately
identify the true parties in interest, i.e., the four unidentified purchasers. I1nher Request for
Review, the trustee (and thereal estate agent in anattached “To Whom It May Concern” |etter)
still fails to identify the purchasers. Request for Review 7 and Exhibit G. These practices raise
serious concerns about full disclosure and accountahility.

Thelanguage in the Handbook refl ects the bedrock of bankruptcy adminigration: “Equity
toleratesin barkruptcy trustees no interes adverseto thetrust. This is not because such interests
are always corrupt but because they are always corrupting.” Mosser v. Darrow, 341 U.S. 267,
271 (1951). The Supreme Court’'sdecision in Mosser provides an ingtructive parale to the
trustee’s sale of property to the real estate agent she regularly employs. 1n Mosser, the trustee
was held persondly lialde for allowing employees of the debtor to trade in the dettor’ s securities
for their own accourt. Id. at 269. The Court hdd that the prohibitionson self-dealing applied to
the debtor’ s employees:




These strict prohibitions would serve little purpose if the trustee
wer e freeto authorize othersto do what heisforbidden. While
there is no charge of it here, it isobvious that this would open up
opportunities for devious dealings in the name of othersthat the
trustee could not conduct in his own.

Id. & 271. Thisprohibition appliesequdly to professionals and othersthat the truseeregularly
employs, such as thereal estate agent inthis matter. The trugee also camnot claimany waiver or
estoppel based upon the court’ s approval of the sale because the motion misstates or failsto state
therelevant facts. Court approval cannot even beinferred. Indeed, it could be argued that the
trustee misrepresented the true state of affairs— an intolerable situation.

Accordingly, | find that this deficiency is a serious matter that supports the United States
Trustee's decison.

2. The trustee’s failure to abandon estate property

The Field Examiners reported that they found no evidence in the reviewed files that the
trustee filed notices of abandonment. Field Examination Report 9. In addition, the trustee failed
to complete columns 4 and 6 of Form 1° to refledt that assets were respedtively abandoned or
adminigered. 1d. The Notice further stated in a footnote that the truste€ sfailure to promptly
abandon property is not new, relating two instances where creditors have complained to the
United States Trustee about their inability to contact the trustee about abandoning certan fully-
secured assets. Notice 3 at note 1.

In response, the trustee states that abandonments were filed:

Usualy, asecured creditor, especialy of listed vehicles, will present
aNotice of Proposed Abandonment and the documentation proving
that there is no equity in the assd, to me at the 341 hearing. After
reviewing the documentation and the Notice of Proposed
Abandonment, | usually announce my abandonment on the record
and execute the Notice of Proposed Abandonment.

Requed for Review 15. Once again, the trustee's response does obviae the concerns in this area.
It in effect statesthat she does not affirmatively review and abandon assets, but relies upon the
acts of creditors. T he trustee did not respond to the charge of non-responsiveness.

*Form lisanindividud estate property record that must be completed and maintained in
every asset cae. See generdly Handbook for Chapter 7 Trustees 9-4 to 9-7.
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TheHandbook states thefollowing regarding abandonment:

A trugee should abandon any estate property that isburdensome or
of inconsequentia vaueto the estate. Property should be
abandoned when the tota amount to beredized would not result in
ameaningfu digribution to creditors or would redound primerily to
the benefit of the trustee and professionals.

* * %

Scheduled property that is not administered beforethe caseis
closed is deemed abandoned upon entry of the order closing the
estate. § 554(c). However, the trustee should not rely on the
deemed abandonment provisions of 8 554(c) where property may
expose the estate to some type of liability. Anorder granting relief
from stay does not remove property from the estate. The trustee
should immediately abandon fully secured property or uninsured
property of no value to the estate.

Handbook, pages 8-2 to 8-3. A trustee’ s abandonment of assesis not a“ministerid” duty that
can be ignored; it is centrd to preservaion of the edate by reducing rik. For example, anestae
would be liable for any tax gainwhen property is foreclosed upon unlessthe property had been
previously abandoned. E.g., In re Bentley, 916 F.2d 431 (8th Cir. 1990). A trustee could aso be
persondly liable for the destruction of uninsured property that had not been previoudy
abandoned. InreReich 54 B.R. 995 (Bankr. E.D. Mich 1985).

| also find that this inattention is a serious matter supporting the United States Trustee's
decision.

3. The trustee’s failure to administer an estate claim for personal injury and
pursue a debtor who absconded with settlement proceeds

The Field Examination Report discovered that the trustee failed to administer a personal
injury claim held by the[H] bankruptcy esae. Thefacts, which are involved but relevant to this
review are as follows:

2/127/97 petition filed

6/27/97 trustee files satus report indicating she was investigating
posshility of asses

8/19/97 letter from trustee to debtor’ s personal injury attorney
requesting information and documentation concerning
persond injury clam
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9/29/97 trustee files letter reporting existence of assets and requesting
bar datefor claims

11/13/97 letter from debtor’ s personal injury attorney to trustee's
office suggesting that trustee engage debtor’ s counsel as
gpecid counsd to litigate persond injury suit

1/7/99 note to trustee’s file of telgphone call advising her tha debtor
had settled personal injury claim for $18,000 in April of 1998
and received all of the insurance proceeds

1/28/99 trusteefilescomplaint aganst tortfeasor

3/4/99 answer filed; notes that claim settled and paid to debtor

4/16/99 trustee s letter to Office of U.S. Trustee enclosing report of
no distribution with explanation

6/29/99 entry of order closing case

8/19/99 trustee’ sleter to Office of U.S. Trustes in response to

request for further informaion

10/8/99 letter from Assistant U.S. Trustee requesting trustee take
further action

4/20/00 letter fromAsdgant U.S. Trudee reiterating reques for
trusteeto take further action

7/11/00 letter to Analyg in Office of U.S. Trustee regarding her
analysisof 11 U.S.C. § 727(e) (revocation of discharge)

The trustee' s defense to this course of action is merely to state that the deadlineto filea
complaint to revoke discharge had passed. Shefailsto address totally why she failed to take any
necessary stepsto securethisasset. Thetrustee did not, upon discovery of the claim, notify the
alleged tortfeasor and her insurance company of the estate’' sinterest in the matter. UST Response
Exhibit K-19. She did not appear to respond to the letter from debtor’ s personal injury counsel
seeking to be appointed special counsal; moreover, alawsuit was filed only after the debtor had
absconded with the settlement proceeds.*

“The deltor’ s personal injury counsel was never appointed. Thetrustee's ownlaw firm
was appointed counsel for the estate, but it is unclear whether its responsibility included
liquidation of this claim. UST Response Exhibit K-1.
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The trustee' siinitial failure to secure this asset was compounded by her failure to attempt
to recover the proceeds and revoke the debtor’ s discharge. Instead, upon discovery of the loss
(nine months after the fact) the trustee merdy filed apro formalawsuit againg the tortfeasor in
state court® and filed astale crimind referrd with the Assistant U nited States Trustee upon his
specific request. UST Response Exhibits K-13 and K-19. When the United States Trustee
pressed the trustee to take further action to recover the funds from the debtor (which included
providing the trustee with the debtor’ s current address), the trustee stated that she could not file a
complaint to revoke discharge because she learned of the debtor’ s act more than one year after
the debtor’ s discharge. UST Response Exhibit K-22.

The trustee misreads the provisions governing revocation of discharge:

(d) On request of thetrustee . . . the court shall revoke a
discharge granted . . . if—

(1 * * * 1

(2) the debtor acquired property that isproperty of
the estate, or became entitled to acquire property that
would be property of the estate, and knowingly and

fraudulently failed to report the acquisition of or entitlement
to such property, or to deliver such property to the trustee;

(3)* ** |
(e) Thetrustee. . . may request arevocation of adischarge—
===
(2) under subsection (d)(2) . . . beforethe later of—

(A) one year after the granting of such
discharge; and

(B) the date the case is closed.

11 U.SC. 8 727(d)-(€). Thecasewasnot closed until June 1999 and this act was controlled by
the trustee herself. The case wasonly closed after the trustee filed areport of no digributionin
April of 1999. The closing of the case also foreclosed any action to recover the paymert under
11 U.S.C. 8 549, which permits thetrustee to recover unauthorized postpetition transactiors.

*The record in thiscase does not reflect the status of the state court litigation, but the
trustee’ s subsequent filing of areport of no distribution suggeststhat the case was not successful.
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Accordingly, | find that the trustee abdicated her duty to object to the debtor’ s discharge, 11
U.S.C. 704(6), and recover the payment made to the debtor, 11 U.S.C. § 704(1). Thetrustee's
negligence in this case would have justified her removal by the court, and may justify recovery of
this loss from the surety on her trustee bond.®

4. Summary

The Field Examination deficiencies set forth in the Notice support the trustee’s
termination. T he trustee failsto recognize the impropriety of alowing area estate agent
regularly employed by her to purchase on behalf of undisdosed prindpalsproperty of the estate,
and theimpropriety of falingto fully disclose all relevant facts to the court approving the sale.
Thetrustee failsto promptly abandon estate assets, which unfairly frustrates the legitimate rights
of secured creditors and exposes edates to liability. Finally, the trustee fails to admit that her own
inattention and i naction caused an $18,000 loss to the estate and permitted an unworthy debtor to
obtain a discharge.

At some point, the United States Trustee can properly declineto assst arecalcitrant
trustee who refuses to adhere to the highest fiduciary sandardsand seek termination or removd.
Based upon these facts, this point has been reached and therefore the United States Trustee
properly exercised his discretion interminating the trustee.

B. Thetrustee’ sperceived falure to adequately upervise professionals supports
termination

In addition to the selected Field Examination deficiencies, the United States Trustee
alleges that the trustee has failed to adequately monitor the work of professionas employed by
her, and in support discusses the fee applications filed insix cases. Notice 4-7. Each of the cases
will be discussed in turn. While | dismiss as hyperbole the United States Trustee' statement that
“[t]he trugee’ s “failure to monitor professionals standing alone, is more than sufficient
justification for my dedsion that she should not continue asa panel trustee,” UST Response?, |
do conclude that the applications by the trustee’s law firm infour cases’ confirm the trustee’s
failure to devote her time to trustee duties, and demonstrate that the trusee’ slack of regardfor
her fiduciary status.

®The United States Trusteeis urged to investigate the possibility of abond damin this
matter. The deadline for filing a clam, two years from the trustee' s discharge, is fast
approaching. It appearsthat the trustee was discharged from her duties upon the closing of the
case on June 29, 1999; therefore the deadlinewould be June 28, 2001.

"The objectionsfiled by the United States Trustee in two cases ([Hi], [Tr]) to the fees
sought by the trustee’s law firmwere pending at thetime of the Notice. | havenot relied upon
these two mattersin making adecision.
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Inthe case of [B], the trustee slaw firm sought fees of $7,177.50. UST Response Exhibit
L-1. Only $5014, derived from the sale of the deltor’ s persoral property, wason hand. Id.
Exhibit L-3. The United States Trustee objected, seeking areduction of $5,872.50 for excessive
and duplicative fees. 1d. Exhibit L-2. The bankruptcy court awarded $4500. Id. Exhibit L-3.
Standing aone, this matter would not warrant suspension or termination, athough it istroubling
that inwhat gppearsto be aroutine single asset case, the trustee retained her own law firmin
addition to an outside auctioneer.

In the case of [Ho], the trustee' s law firm sought fees of $4050. U ST Response Exhibit
M-1. Only $5,123.94, derived from the sale of the debtor’ s residence to the debtor, was on hand.
Id. Exhibit M-2. The United Staes Trustee objected, and the bankruptcy court awvarded only
$1237.61. |Id. Exhibit M-3. The court’s order found that several time ertries reflected an
excessive amount of time or excessive charge for the services rendered, or charges for work that
is the respongbility of the trustee. Id. Exhibit M-3 a 3-4, 6. Thetranscript of the hearing
contains the following surprisng colloquy:

THE COURT: So you wasted a lot of time because you
didn’t order the title search early enough and you trusted what was
on the schedule.

[TRUSTEE]: That’s correct, Y our Honor.

THE COURT: And you think the estate should pay for al
that wasted time?

[TRUSTEE]: Wdll, the only personthat ishurt inthis
particular situation is our firm because —

THE COURT: No, | don't think so. | think maybe
unsecured creditors are hurt.

[TRUSTEE]: The unsecured credtors are hurt?

THE COURT: Who do you think you are collecting money
for?

[TRUSTEE]: But they wouldn’ t have gotten any money if
we didn’t collect anything anyway, and they don’t get any money
by waiting, so | guess | dor't undergand how they are hurt.

THE COURT: Wdl, its sort of an absolute sandard. The
unsecured creditors are entitled to whaever isthere. . . .
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Id. Exhibit M-4 at 7. This utter falure onthe part of the trustee to undergand her obligationsto
unsecur ed creditors shocks the conscience. | n thetrustee's Request for Review, she offers no
defense for her actions other than stating that the judge “is widely known for making abusive and
outrageous comments to attor neys who appear before her.” Request for Review 18. Whatever
her reputation, the judge showed remarkable restrairt in the face of the trustee’ s refusal to accept
that sheissupposed to act intheintereds of creditors and not her law firm.

The case of [A] also involved administration of a single asset, the debtor’ s personal injury
claim, which resulted in arecovery of approximately $25,000. UST Response Exhibit N-3. The
trustee’ s law firm sought compensation in the amount of $13,510; the United States Trustee
objeded. Id. Thecourt awarded $7,195, finding that numerous entries were excessve or
duplicative of atruste€s duties. Id.

Findly, the trustee’s law firm sought $39,885 inthe case of [J]. 1d. Exhibit O-2
$171,138.83 was recovered by the trustee. 1d. Exhibit O-1 The United States Trustee objected.
Id. Exhibit O-6. The bankruptcy court awarded $16,762. 1d. Exhibit O-11. Again, ajudge
expressed an opinion of thefee goplications filed in this matter:

[THE COURT:] Andjus serioudy questionswhether or not it
actudly took 1.8 hours to dr&t a routine fee application to employ
alawyer, jugt taints the whole gpplication. Tantseverythingin
front of the Court. And sometimes, like | said, sometimes the first
thoughtisbest. And I’'m going to disregard my firs thought in this
case. My first thought was just to throw the whole thing out. I'm
really not over that either.

It'sjust so tainting. Some of the time entriesin here are just
based upon the document this Court’ s reviewing; it’s just
inaredulous as far as this Court’ s concerned, totally unreasonable....

Worse case scenario, there sjust no way $53,000 [dl
professional fees sought and trustee compensation] of time handling
that matter. . . .

This application is so — | hateto use the wordsout of
w[h]ack. It’sjust so egregous in the total amounts total amounts
requested in this. . . .

1d. Exhibit O-10. | agreewiththejudge s assessment of the trusteg sbehavior inthiscaseand in
the other fee applications discussed.
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The conclusions reached in these cases are consistent withthe trustee’s cumul aive dataon
closed cases. Asof June 30, 2000, a database maintained by the Office of Review and Oversight
withinthe Executive Officefor United States Trugees reveal ed the following information on
cases closed® by the trustee:

Case Name Closed Receipts Trustee comp. % Trustee firm % Unsec. %
[1] 02/18/98 $7,326 $400 5% $1,974 27% $0 0%
[2] 02/18/98 $4,413 $267 6% $1,660 38% $0 0%
[3] 06/16/98 $1,427 $357 25% $420 29%  $538 38%
[4] 06/16/98 $1,181 $295 25% $380 32%  $390 33%
[5] 11/05/98 $1,585 $396 25% $460 29%  $274 17%
[6] 08/17/98 $13,092 $1,632 12% $5400 41% $278 2%
[7] 09/18/98 $17,536 $2,504 14% $9,977 57% $4,192 24%
[8] 02/04/99 $15,878 $2,338 15% $9,611 61% $2,915 18%
[9] 02/04/99 $14,222 $2,172 15% $2,040 14% $0 0%
[10] 12/06/99 $2,335,756 $86,276 4% $114,231 5% $46,582 2%
[11] 04/10/00 $5,338 $758 14% $3,580 67% $0 0%

Average 15% 36% 12%

The data, dbdt limited, revealstwo things: the trusee has employed her own law firm in every
asset case to date, and on average the trustee and her law firm together receive slightly more than
half (51%) of the average estate, while general unsecured creditors on average receive only 12%.
This same pattern is confirmed by the four cases discussed in thisdecision. Thetrustee's
administration of [A] resulted inan administrative insolvercy; the trustee and her law firm appear
to have received 76% of the estate’ s funds on hand in [H]; 41% in[A]. While the percentage
recovery by the trustee and her law firm in [J] was smaller than the others (13%), it was the
largest of the cases adminigered by the trustee of the four cases ($171,138).°

In summary, the trustee’ sfalure to supervise and restrain prof essionals supports
termination. Although not explicitly relied upon by the United States Trustee in terminating the
trustee, her behavior could lead one to conclude that the trustee is administering cases for her
own benefit and not on behalf of creditors.

®This data does not include the [B], [H], [A], or [J] cases discussed above.

°Although the United States Trustee concluded in the trustee’ s evaluation for 1999 that
her data was “ skewed” because of her low average receipts, it did reflect that other trustees
overseen by the [redacted] Office (covering [redacted]) and their law firms only received 15.3%
of receiptson average. UST Response Exhibit C. Similarly, trustees and their law firmsonly
received 10.0% within Region [redacted] ([redacted]) and 7.3% nationally.
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Conclusion

Based upon my review of the record, including the written submissions of the United
States Trustee and the trustee, | affirm the United States Trustee’s decison to terminate the
truste€ s future gopointment to chapter 7 cases and decisonto not regppoint he to the pand of
trustees upon expiration of her term.

The foregoing conclusions and decisions conditute final agency actionin this matter.

Dated: December 28, 2000

Kevyn D. Orr
Director
Executive Office for United States Trustees
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