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[Decided August 14, 2000]

Review of the Decision of the
United States Trustee for Region [Redacted]
Regarding [Redacted]

[Redacted] (“trusteg”), a member since December 1, 1990, of the chapter 7 panel for the
United States Bankruptcy Court for [redacted], seeks review under 28 C.F.R. § 58.6 of a decision by
the United States Trustee to sugpend her receipt of new case assgnments until the deficiencies set forth
in a Fied Examination Report dated April 24, 2000, are corrected. | affirm the United States Trustee' s
decision based upon the record? before me.

l. Course of this Proceeding

On December 7, 1999, the United States Trustee commenced a Field Examination of the
trustee by reviewing in detail fourteen cases administered by the trustee. A Field Examindtion is
conducted by personnel of the United States Trustee Program and is designed to identify whether a
trustee’ s asset administration system and internd controls are adequate to safeguard bankruptcy estate
funds. See 1998 Handbook for Chapter 7 Trustees at 9-16. On April 24, 2000, a Report of the Field
Examination (“Fed Examination Report”) was issued which concluded that

the qudity of the trustee' sinternal controls, financid record keeping,
reporting procedures, and asset administration practices are inade-
quate for safeguarding bankruptcy estate funds in accordance with the
[1998] Handbook [for Chapter 7 Trustees).

YThe record includes the United States Trustee' s Notice of Suspension dated June 14, 2000
(“Notice’), which contained the Fidld Examination Report; the trustee’ s Request for Review dated June
20, 2000 (*Request for Review”), which includes her response to the Field Examination Report
(“Response’); the United States Trustee' s Response dated July 29, 2000, (“UST Response”’); and the
trustee’ s second response dated August 4, 2000 (*2nd Responseg”’). | granted the United States
Trustee leave to file an untimely response.



Feld Examination Report 3. Based upon this conclusion, and the trustee' s “inadequate or ingppropri-
ate administration of estate property, as evidenced in the [F] case,”? the United States Trustee notified
the trustee that new case assgnments would be suspended until the deficiencies set forth in the Field
Examination Report were corrected. The trustee timely filed her Request for Review with the Director
of the Executive Office for United States Trustees.
. Standard of Review

In conducting this review, the Director must consider two factors:

Q) Did the United States Trustee' s decision congtitute an appropriate exercise of discre-
tion; and,

2 Was the United States Trustee' s decision supported by the record.
See 28 C.F.R. §58.6(i) (specifying the scope of the Director’ s review).
[1l.  Analysis

A. The duties of the United States Trustee and case trustee

United States Trustees supervise pand trustees, 28 U.S.C. 8§ 586(a)(1), and appoint them to
individud chepter 7 cases. 11 U.S.C. 8 701. They carefully “monitor the performance of pand
members. . . in order to determine whether they should be continued in or removed from panel
membership.” H.R. Rep. No. 95-595, 95th Cong., 1% Sess. 102 (1977). Under the law, “[t]he
United States trustee is permitted to conduct his own investigation . . . to exercise effective supervison
and make an effective eva uation of the performance of the private trustees on the pand.” 1d. at 110.

Trustees are fiduciaries with wide-ranging responsbilities to effectuate the goas of the particular

2The [F] case was not reviewed by the field examiners, and no further explanation of the trusteg's
purported deficiencies in this case are given. In response, the trustee Satesthat “1 fed that | did
administer the case properly” and discusses the itemization of accounts receivables, an issue that is not
part of the Record. Request for Review 1. In response, the United States Trustee attaches a number
of letters of complaint written by partiesin interest in the [F] case. UST Response 22. Thetrustee
responded further to the response of the United States Trustee. 2nd Response 20-22.

Because the United States Trustee does not detail the nature of his dissatisfaction with the
trustee’ s performancein [F], | have not consdered these dlegations in determining whether the
suspension was warranted. My decision with regard to the [F] dlegationsis without prgjudice;
therefore the United States Trustee is still free to take whatever corrective action he deems proper with
regard to that case.



chapter under which a bankruptcy caseisfiled. Because they are fiduciaries, trustees are held to very
high standards of honesty and loydty. See generdly Woodsv. City Nationa Bank & Trust Co., 312
U.S. 262, 278 (1941); Mosser v. Darrow, 341 U.S. 267 (1951). See dso Menhard v. Sdmon, 249
N.Y. 458, 464, 164 N.E. 545, 546 (1928) (Cardozo, C.J.).

B.

Does the Fidd Examination Report support suspension of the trustee?

1. Overview of Field Examination Report deficiencies

The outstanding® deficiencies as listed in the Report are as follows:

¥The following deficiencies were stated in the Report but were either resolved or appear resolved
pending a confirmatory office vigt by staff of the United States Trustee:
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Asxt Adminigration

The trustee’ s edtate file in one case falled to document any independent source used by
the trustee to support the scheduled vaues for assets listed on Form 1.

Form 1 for three cases listed incorrect values for assets remaining to be administered.
The trustee failed to document, as detailed below, any follow up activity to collect on
checks returned by the bank for insufficient funds. The trustee did not maintain alog of
returned checks as recommended by the Handbook.

In one case, the trustee’' s estate file failed to evidence that estate assets were
adequately insured.

Banking Procedures

In one casg, the trustee indicated that the estate bank statements were reconciled.
However, the statements were not initided by the trustee or otherwise documented to
evidence that the statements were reconciled in 1999.

One receipt was not deposited timely and was aso not recorded in cash receipts log
immediately upon receipt by the trustee.

Receipts and Disbursements

Disbursements in two cases were made without court orders.

The estate files did not contain adequate supporting documentation to support receipts.
In one case, an unscheduled bond premium refund receipt was not listed on Form 1 nor
cross-referenced to Form 1 as required.

Numerous transfers (recei pts) from other estate bank accounts were improperly
recorded as negative disbursementsin one case.

Receipts were incorrectly recorded and/or cross-referenced.



Asset Administration

1 Thetrustee did not actively supervise estate professionals to ensure prompt
and appropriate execution of duties, compliance with required procedures, and
reasonable and necessary fees and expenses.

4, Thetrustee did not liquidate assetsin a timely manner.

7. Thetrustee sfilesin one case did not contain any evidenceto indicate that an
analysis of the tax consequences of a sale of real property was performed prior
tothesale.

Field Examination Report 4-6, 7-8, The deficiencies stated in the Field Examination Report, if correct,
represent afailure to safeguard estate funds and assets that justify a suspension or termination of
assignment of cases. 28 C.F.R. § 58.6(a).

2. The trustee’ s failure to supervise professionals

Thefirg deficiency in the asset adminigtration category staesthat the trustee falled to actively
supervise edtate professionds based upon areview of the sampled cases. Field Examination Report 4.
In support of this conclusion, the field examiners noted that in the case of [N], the trustee indicated that
she did not have possession of the accounts receivable ledgers. 1d. She did not know if her former

6. Cash differences between Form 1 and 2 were noted in two cases.
7. Form 2 in two cases did not contain complete transaction descriptions.

Other Reportable Matters

1. Form 1 in one case did not contain sufficiently accurate information with reference to
the mgjor activities affecting the closing of the casg, i.e., pending adversary
proceedings.

2. The trustee during 341 mesetings of creditors regularly cuts off creditors from asking
more than one or two questions.

3. The examiners found that the trustee has no plan on how to proceed in case of business
interruption.

4, The trustee requested copies of business records from a corporate debtor, and not the
origina records, in one case.

5. The trustee did not maintain contemporaneous time records in compliance with United
States Trustee requirements.

Feld Examinaion Report 6-13. The remaining deficiencies, if accurate, continue to support afinding
that the trustee’ s financia record keeping and asset adminidiration are inadequate.



accountant (who had previoudy withdrawn from the case) had attempted to collect the receivables. 1d.
Indeed, the trustee hersdlf had not taken any action. 1d. This accountant had aready received
$50,000 in approved fees, and a second application for $70,000 was pending. 1d. The accountant’s
firg fee application disclosed time billed for accounts receivable collection. 1d. The trustee Sated that
approximately $70-80,000 of estate receivables had been collected by athird party, but that ownership
of the funds was unknown because her former accountant had not made a determination regarding
ownership of the funds. 1d.

In response, the trustee stated, inter dia, that the accounts receivables ledgers were in her file
and that further collection of these receivables would have wasted estate funds because of alarge
adminigrative clam. Response 2-3. Thetrustee’ s behavior in this case, and her response, evidence an
abdication of her duties. She was unaware of whether accounts receivables were collected by the
accountant and she was gpparently unaware that he hilled for collection activity even though she viewed
such activity as futile because of alarge adminigrative clam. 1n essence, the trustee permitted
compensation for work that was gpparently not performed and for which she believed was unneces-

say.

In the case of [W], the trustee employed an accountant to review accounting records for
possible preference actions. Field Examination Report 5. The accountant did not provide the trustee
with aresponse for 21 months, and a response was provided just five days before the deadline to file
any preference actions without any supporting documentation. 1d. The trustee subsequently failed to
file any preference actions. 1d. In response, the trustee merely states that she wasin constant contact
with the accountant, but fails to explain why the andysis took so long and did not provide evidence of
these contacts. Response 4.

Based upon thisinformation, | find that the trustee failed to exercise effective oversght over this
accountant, and failed to promptly administer this estate. A delay of 21 months to determine whether to
file a preference action, absent any specid circumstances, is smply inexcusable, and the trustee by her
inaction may have given up an asst of red vaue to the edtate, i.e., the ability to recover fundsin
preference litigation. A resolution of this matter may require an independent andysis of whether the
trustee has caused alossto this estate.

In summary, these cases amply support the conclusion of the field examiners that the trustee
faled to adequatdly supervise the professonals she retains to assist her in administering cases.

3. The trustee’ s failure to timely collect liquidate assets

The field examiners relied upon two cases for their conclusion thet the trustee failed to collect
and liquidate assetsin atimely manner. Inthe[R] case, the trustee failed to send any demand letters to
atenant in arrears and, and the trustee’ s file evidenced no action to collect the outstanding funds. Field
Examination Report 7. Inthe case of [J], the field examiners noted three things: the trustee failed to
take action to pursue collection of payments under a stipulation, failed to timely cancel workers



compensation insurance?, and failed to collect accounts receivable with a scheduled vaue of more than
$500,000. Field Examination Report 7-8.

In responseto theissuein [R], the trustee stated that the amount owing was uncollectible.
Response 7. Regarding [J], the trustee stated that collection under the stipulation was pursued, the
workers compensation was canceled retroactively, and the accounts receivables were subject to a
security interest. Response 7-9. The United States Trustee in his response noted that the files reflected
no collection activity on the part of the trustee personally such as demand letters. UST Response 9-10.

While the trustee may have justified her acts after the fact, these instances evidence afailure on
the part of the trustee to take an active role in these cases, but instead to place the respongibility for
adminigtering a case upon professionas whenever possible. This conclusion is strengthened by the lack
of documentation in her files supporting any collection activity whatsoever.

4, The trustee failed to analyze the tax consequences in one case

In the[W2] case, the trustee sold a one-hdf interest in a condominium for $5,000. Field
Examination Report 9. Thisresulted in atax of $1,249, and the case is adminigtratively insolvent and
thus will not result in a distribution to unsecured creditors. 1d. In responsg, the trustee merely states
that “an additiona asset of $3,000" crested the tax liability, which was “not anticipated by anyone!”
Response 10. The trustee’ s response fals to adequately explain why the liability was unanticipated,
and the United States Trustee notes that no analysis of the sdle was found in the trusteg’ sfiles. UST
Response 12-13. In her second response, the trustee states that an anaysis was performed by her
CPA, but Hill fallsto clarify what this andysis was, provide a copy of this anadys's, and sate what was
“not anticipated.” 2nd Response 14. While this failure standing aone would not necessarily support
suspengion, | find that this deficiency has not been resolved satisfactorily.

5. Summary

The record supports the conclusons of the field examiners that the trustee’ s asset adminigtration
and record keeping practices are inadequate. A suspension is an appropriate remedy to give the
trustee an opportunity to undertake and complete corrective action before taking on the administration
of new cases.

IV.  Conclusion
Based upon my review of the record, including the written submissions of the United States

Trustee and the trustee, | affirm the United States Trustee' s decision to suspend the trustee’ s digibility
for assgnment to chapter 7 cases until her deficiencies are corrected.

#This conclusion wasin error and the trustee gppears to have canceled the insurance promptly. 2nd
Response 11.



The foregoing conclusions and decisons condtitute find agency action in this méatter.

Dated: August 14, 2000

Kevyn D. Orr
Director
Executive Office for United States Trustees



