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CABLE COMPULSORY LICENSE; DEFINITION OF CABLE SYSTEM = 

The following excerpt is taken from Volume 57, Number 19 of 
the Federal RePister for Wednesday, January 29,1992 (p. 3284) 

raPrtr. copyright office, Library of 
Con(ppa8. 
rcnoc* Pinal rexulatlon. 

-.The Copyright Office affiims 
it8 decirion. announced at 56 PR n580 
(1881). that satellite carrim ere not 
cable ayrtem within the meaning of 17 
U.S.C 111 (the Copyright Act of lslq 
notwithstanding the decirion in 
National Bmadwsting Company. Im v. 
atellita Bmadwst Nehvoh. fnc. 940 
F2d 14W (11th Ch. lesl). The Office 
elno confirm that multipoint 
dirtributlon eervice [MDS) and 
multichannel multipoint distribution 
rervice (MMDS) ara not cable ryrtema 
within the meaning of 111. The s t a b  of 
ratclllte marter antenna televirion 
facilities (SMATV) ir not part of thin 
final regulntlon and will be addread 
separately at a later date. 
tRscnvi DAm January 1,1994. , 
m a ~ ~ l m u t O ( C T I C T :  
Dorothy Schrader. General Cotmael, U.S. 
Capyrlght Office, Libreq of Cmypesr, 
Warhtagton, DC t0559; telephone [m) 
7074stIo. 

Error; lines should read: 
"Natwm~ Bnwdcastin h p m y ,  lnc. v. 
satellite ~muicast d-LS, jnc., 940" 

"within the meaning of section Ill. 'lhe 
status of" 
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L-4P-d 
Today'r announcement m& another 

rtep in the Copyrwt Ofiice'r 
de-khll ~rocaedine warding 
deflnltion of a cable system under the 
cable cornpubory licemi* mechanism 
in 17 U.SC 111, [the Copyright Act of 
1076.) On October 15,1888, the Office 
opened thin pmceedlng with a Notice of 
Inquiry (51 PR 38705) invlting public 
comment on whether aatellite merter 
antenna televidon (SMATV) and 
multichaanel multipoint distribution 
service (MMDS) operatlam qualify ar 
cable ryrtema under rection 111(f) of the 
Copyright Act The Office received 
numetow commentr and reply 
commenta and reopened h e  commenl 
period from Augurt 3,1987 until 
September 2.1987 [52 FR 28731) w that 
the public might teapond lo lour 
comments received by the Office alter 
the cloning of the initial cummen1 end 
reply period. 

On May IB. 1- the Copynghl Offlce 
egeln reupened th~r proceedir~g 153 FR 
I=) to brmrden the a a p e  of the 
inquiry to include truer relating to the 
eligibility of ratellite caderr to operate 
under the rection 111 compulrory 
license. The Office a h  nought 
commenta a8 to whether aatellite 
carriem may qualify for the p a ~ i v e  
carrier exemption of rectlon lll(a) with 
rerpect to certain tranrmi~ionr and 
alm qualify ar a cable ryrtem with 
rerpect to other trannmlrdom. The 
Office received fifteen additional 
comment8 regarding ratellite carrim. 

On July l l , lWl,  the Copyright Office 
irrued a- Notice of Propoaed Rulemddq 
(NPRM) in thin proceading (58 PR 91580). 

Error; line should read: 
"On May 19,1988, the Copyright Office" 

U Notice of R o p o d  R- 
0 

The NPRM reprerented the Copyrisht 
Office'r thorough conrideration of the 
public commenta and Ita fin- and 
preliminary findingr with mrpect to 
SMATV, MMDS, and satellite cattier 
eligibility for the cable compulrory 
licenre. The 0£6ce intarpmted the term 
and purpose of the aection 111 licem 
and pmpored new rsgulationr to govern 
the conditiom under whIch SMATV 
ryatem would qualify for the cable 
liceme. The Office, horvevar, made r 
pre- finding that MMDS ryrtem 
do not qualify for the cable liceme and 
announced a policy dedrion that 
satellite carriem were not eligible for the 
liceme. 

The commenta received in maponre to 
the 1988 and 1988 Notices of Iuquity 
played a rIgdficant tole in fleshing out 
the irruer mncew tb. erbility of 
SMATV'a, MMDS'r and sate te 
carriers' eligibility for oompulray 
liceming. The Cop t OfBce har the 
admini.trative tank @? o interprsting the 
term of the rtatuts See Cabfeviuion 
SpCeau Devefopment Ca v. Motion 
Pictun? Anuoctation of Anduz. Inc. 898 
F2d m, Bog10 (DC Ctr.), cart denied, 
487 US. 1235 ( lm).  

With rarpect to  telli its curian, the 
Oflice concluded that they did not 
aatirfy the conditiom of the demtian of 
a cable ryrtem found in modion 111(1) 
and therefom did not qoPllfy fot 
compulrory licemiqg. 8 with the 
p- that the corn% 
licenre rhould be construed acceding to 
ita term. and rhould not be given r 
wide rcale interpretation *oh d d ,  
or will, mcompau any and aU new 
fonm of mtranrmiuion technology, the 

'~rror; line should read: 
"Pictun Association of Amcriu, lnc., 836" 



Office applied the literal term of the 
eection lll(f) definition to the 
operatiom of mtellite camen. 58 FR 
31590 (1991). The Office found that 
mtellite-carrien did not meet the 
definitional requirementa becauae, 
among other reawnr, they provide a 
national retranrmi~ion wmce  rather 
than the localized. community b a d  
&ce contemplated by the Copyright 
Act. The concept of localism ir 
evidenced by "proviriom of the liceme 
which dircurr such item8 as the 'local 
rervice' area of a primary transmitter 
and other language renritive to 
locality." Id. at 315904tl. The Office did 
not reach the quertion of whether 
ratellite carriers mada UMI of "other 
communicationr channels," ar dercribed 
in lll(f), rince they were "national 
retrammienion rervice(r) and, a r  ouch, 
do not have any one facility located in a 
rtate which both receiver and 
retrannmIta rignalr or progz-J." Id. 
The Copyright Office's conclunion war 
affirmed by "an extenrive examination 
of the legidative hirtoy of the\ 
compulmy licenee [which) falls to 
reveal any evidence ruggeating that 
Conpar  intended the compulsoy 
licerue to extend to mch typer of 
retraMmirdon Mnvice." Id. 

After providing a refund mechmim 
for ratellite carrien who had made 
royalty fihp with the Copyright Office 
claiming compulmy licenring, the 
NPRM turned to the Lme of MMDS 
eligibility under rection lll[f). The 
Office once again began ita analyrh 
with a conrideration of the definitional 
requinmenta of rection 111[1) and found 
that while MMDS and MDS operatianr 
meet moat of the requirements, "ruch 
fadt ie r  [are) wanting regarding the 
requirement that retra~llmirrion of 
rjgnah be accomplirhed via wirer, 
cables, or other communicationr 
channslr." Id. at 51592 Unlike ita 
conclwian with rerpect to rateUte 
cania,  however, the NPRM rtated that 
the conclurion with respect to MMDG 
fadtiem war preliminary only. Id. at 
51693. 

In prelimhuily deciding that MDS 
and MMDS fadt ie r  did not meet the 
requirementa of a cable rystem ar 
envirionid by redon 111, the Office 
drew upon "(t)he legillative hirtoy to 
d o n  111 (which] maker it clear that 
them CI a dpificnnt 'interplay between 
cowright and the communicatianr law 
elementag of d o n  111, requiring the 
Office to conrider the qualificationr of 
MDS and MMDS as cable ryrtema with 
an eys tawardr how t h m  system wen, 
treated a8 a matter of commudcationr 
policy at the time of parsage of the 
Copyright Act" Id at 91682 [dtation 

omitted). In determining how thew 
ryrtema were te@ated in 1878 and 
thereafter, the Office rtudied the FCC 
Report and Order in Docket No. &3-35, 
Definition of a Cable TelevirionSystem, 
in which the PCC interpreted the 
rtatutoy term "cable ryrtem" ar it 
appeamd in the Cable Communicationr 
Policy Act of 1984. 

The Office w u  not u concerned with 
how the PCC interpreted the 1984 Cable 
Act definition rince b e  ~ a 6 l e  Act and 
Copyright Act definltio~ are not 
identical, ar it war with the 
Commisrion'r dirwrion of how it 
regulated cable ryrtemr in 1876. Id. at 
31591 ("Ohe FCC'r dircunrion and 
concluriom are rtill of rignificant value, 
rince entitier regulated ar  cable eyetern 
by the FCC are prerumptively cable 
rystemr under the Copyright Act'r 
definition which generally encomparrer 
the FCC'r concept of cable ryrtem in . 
lm") The NPRM therefore provided a 
lengthy dircunrion of the FCC Cable 
Report ree id. at 31SB14592 where the 
Commi~ion held. inbr alia, that thore 
.rystemr that did not make une of clored 
transmisrion pathr, ruch ar  MDS and 
MMDS were not co~idered  cable 
ryrtem. 

The Copyright Office preliminarily 
concluded that MDS and MMDS 
fad t i e r  did not meet the wction lll[f) 
cable definition became they do not 
make recondary tranrmirrionr via 
"wires, cables, or other communicationn 
channek" The Office interpreted thb 
p b e  to require retranrmirrion by 
clored tranmirrion patha primarily. 
which excluded MDS' and MMDS 
wirelemr retra~mimion The NPRM 
rtated that thir rertrlcted reading 
comported with the Copyright Office 
porition that Cougrem did not intend to 
extend compulrory licenring to evey 
video retranrmirdon rervice. and with 
the &ugmrrional llnderstanding of 
cable ryrtem in 1878: 

W h a n C a ~ p u ~ d ~ C o p y r i e h t A c t  
In ItVB, Itm undentandtrrg of the regulation of 
h ~ b b  h d ~ r w  W M  IUhUdy bUd On 
FCC policy and p d m t  TIIO PCCm lOBB 
deflnltlaa of a cable mystam, h effact while 
the Copydght Act WM p u d  de- a 
cable mymtem am 'hdimtrlbut[ing] ' ' ' 
8 i g ~ l a  by WIN or cable. ' ' '" WhUeth. 
~ t o " b y w l r s o r c a b b " w ~ d r 0 P p a d  - - 
bytbrFCcInien,hc4nMlhlon 
smct i idy  stated that the cb.nna war not to 

(dtadon dttod]. hguhhon of u b b  , 

mbmm from a commat lonr  mtandmbt 
&ref-, waa Umlted to traditlod tihe- 
~ d o d p a t h ~ d c s r . I t L  
tharafora reawnable b mnduQ that the 
copyright compulroy U- waa adopted to 

apply b thore ruw types of MMCM then 
rQphtad by the FCC u cable ryrtamr A 
bmad mading of the phram "other 
commlmiutiom channel" in d o n  lll[n 
to include mymtema. much am MDS and MMDS. 
whtch wen not regulated by the FCC u 
cable symtamr would be watmry to the 
axprom corrg~auional purpose of adoptiq a 
compulsory lrcanre for the cable Indwtry. 

Id. at 31593. 
The Copywt  Office'r preliminary 

conclunion ward@ MDS and MMDS 
war bo l r t ed  by two rpecifk ekmentr. 
P h t  the 1981 Cable Act's definition of a 
cable rystem M conrioting of "a eet of 
clored tranamirrion pathr" reflected 
Congreao'r understanding of yean of 
FCC regulation in the cable area and 
what war generally known and 
regulated a8 a cable rystem. Id. While 
neither FCC precedent nor the definitfon 
of a cable rystem appearing in the Cable 
Act war bindurg on the Office'r 
interpntation of rection 111(f). thin 
background reflected that 'Zongrarr did 
not act within a vacuum when it drafted 
d o n  i l l ,  but rather adopted a 
con.pulaorg licensing &me for an 
indurtry which w u  akeady defined and 
regulated b the FCC" Id. 

!jecoad, L v a y  rpecific and direct 
tie-in between the compulsory liceme 
and the FCC8 ruler and regulations 
governing the cable indaotry belied 
MDS' and MMDS eligibility. For 
example, the concept of a dirtant rignal 
equivalent crucial to the compute tion of 
royaltier d operation of the licerue, 
war fixed by the ruler of the FCC in 
effect on the date of enactment of the 
Copyright Act. The rtatute'r heavy 
reliance on FCC regulation, which 
applied only to the cable induntry and 
not MDS or MMDS operations, 
"unmirtakably reflect8 [the] interplay 
between copyright and communicatiom 
policies." Id. Congreao wm p r o v i w  r 
copyright licenring rchame for an 
industry a h a d y  defined and regulated 
by the FCC-an induntry which did not 
include the operationr of MDS or 
MMDS. The Copyright Office therefore 
propored a refund mechanirm for MDS 
and MMDS operaton who had made 
royalty filinffr with the Office on the 
assumption that they qualified for 
compdmory licemi+ 

The NPRM concluded with a - - - - . . . - - 

discursinn of the eligibity of SMATV 
ryrtems and a p r e w  finding that 
rome SMAWr did meet the 
nquirementr of rection lll(f). Id. at 
3l593-31594. The NPRM pmpowd a 
aerier of ammdmmtr to the Copyright 
Office regulatiom to indude rome 
SMAWr within the definition of a 
cable syrtem and provided ppecific 
royalty and f i h g  requirementa for those 
operators. There i ~ u e r  will k 
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addressed later in a separate document 
The Copyright Office invited public 

comment on the NPRM. Initial 
comments were due September B, 1891, 
and reply commentn were due October 
9.1961. 

III. National Broedcasting Company, lac 
v. Satellite Broedcast Networks, Inc. 

Subsequent to the publication of the 
NPRM. the Eleventh Circuit issued ita 
opinion in National Brwdwsting 
Company, Inc v. S4tellite Bnmdcast 
Networks, Inc. 910 F.2d 1467 (11th Cir.. 
l9Ql) [hereinafter n f e m d  to a s  "SBN'), 
reversing the decision of the District 
Court in Pacific &Southern Co., Inc. v. 
Satellite Bnmdccrst Networks. Inc, 
F. Supp. 1566 [N.D. Ga. 1888). The 
District Court, which considend 
whether satellite camem nerving home 
dish ownem qualified for section 111 
compulsory licensing. held that satellite 
d e n  were not cable systems within 
the section Illif) definition tw?canse 
their receiving and retransmitting 
facilities were not located in tba same 
state. 

The Copyright Office addresses the 
Eleventh Circuit decision because it 
cited the District Court opinion 
favorably in the NPRM. At the outrat 
the Copyright Office notes that while it 
has carefully analyzed the SBN 
decision, the Office is not bound by the 
deciqion of the Eleventh C i t  j u t  M 
it was not bound by the decimon of the 
District Court. Sea 68 PR at 91590. Aa the 
Court of Appeals for tha District of 
Columbia C h i t  pointed out in 
Cablevision System8 Development Ca 
v. Motion Pictm A~ociahon of 
Amennm, Inc, 838 F.2d 590.610 (DC 
Cir.), cert denied, 487 U.S. 1p5 (leBB), 
the Copyright Office, though its 
mlempking authority in 17 U.S.C. 102 is 
given the express authority to interpret 
the provisions of d o n  111 relating to 
the operation of the cable compulsory 
licensing system. 

The SEN case involved a eatellite 
carrier that collected the network 
affiliate broadcast si@s of NBC tn 
Ceoda. CBS in New Jarray. ud ABC tn 
Illinois. and made those s*als 
available to home satellite dish ormar 
acmw the country on a subscriber bash  
SBN claimed that it was entitled to 
retransmit  tho^ up& in accOnfance 
with section 111. although such carriage 
is now covered by the terms of d o n  
119. the Setdite Home Viewer Act of 
1- Aa noted above, the Diatrict Court 
held that SBN did m t  quam for 
compulsory licenming because it did not 
meet all of the definitional requirements 
of rection lll(f); .pecbically it found 
that SBN failed to meet the 'located in 

any State requinrment" because its 
retransmission facilities wen not 
located in the same state as its receiving 
facilities. 

The Eleventh Circuit disagreed with 
this analysis. stating that it was 
"unpemuaded that 'located in any State' 
means located entirely within a single 
state." SBN. 940 810 at 1470. Instead. 
the Court f o d  on the definition of a 
secondary transmission in section 111If)e 
which provides that ~ o n s i m u l t a n e o ~  
broadcast ir not a secondary 
transmission if made by a cable system 
located partly in Alaska and partly in 
some other state. This language, 
accorduyl to the Court, "ruggesta that 
Coqpesr understood it would be 
possible for a cable system to exist 'in 
part' within Alaaka and 'in part' 
elsewhere." Id. 

The SBN court concluded that "there 
is no good reason why a mtellite 
broadcasting company such as SBN 
should not be r cable system." Id. 
Noting that SEN could have delivered ita 
s*al to cable operatom across the 
country without incrtrring copyright 
liability as a passive carrier, "SBN has 
simply eliminated the middleman." Id. at 
147L Fwihennote. ''to conclude that 
SBN cannot be a cable system because 
of ita geopphic reach would be to 
prevent tho- in rpamely populated 
areas from mcsiving the quality 
television maq~tion technology can 
provide." Id. ln the interest of 
widespread dissemination of signak the 
court summerized "(i)n short. there is no 
good r e a m  to read 'cable system' 
narrowly to deny SBN i b  license, and to 
do a, will do an injustice to those who 
live in rural areas. SBN is a cable 
system." Id. 

The SBN court addressed two other 
aspecta of the definition of a cable 
system: Whether the carriage of the 
broadcast s@ah was "permissible 
under the rules, regulations, or 
authorizations" of the FCC, and whether 
secondary trammissionr by satellite 
carriers am me& by “wires, cables or 
other communications cbannek" An to 
penniuibility of carriage. the court held 
that "ths rabroedcast was permissible 
becam no rule or regulation forbade 
it" noting that the FCC had expressly 
stated it would not consider regulation 
of satellite d m  until the courts had 
resolved the oopyright infringement 
issue. Id. And in a footnote, the Court 
expressed In dicta that it thought that 
satellite retrvmmdssion services were 
made through 'other communications 
channel" h satisfaction of the statute. 
Id. at 1 W  n. 3, The court stated that 

"(t)he legidative history shows that in 
considering the Copyrights (sic) Act 
Con- unde~tood that the 
development of Satellites promised a 
new channel for communicatmg in the 
future." and that "both the Second and 
Eightb Circaits have concluded that 
transmission by 'wires, cables or other 
communications channels' includes 
satellite broadcasts." Id. (citing / + ~ b h d  
BmadcllStilfgv. Southern Sa!elljte, m 
F.2d 393 (8th Cir- 1985). cerl. denied, 479 
U.S. 1005 (lm) and Eastern Mjcmwove, 
I ~ c  V. mubled~y Sports, Inc., 891 FA 
I= [zd Cir. I=), ceri. denied. 459 U.S. 
XU6 Finally, (1Qq). m another footnote, the court 

noted the issuance of the NPRM and the 
Copyright Office's decision that satellite 
camem did not satisfy the definihnal 
requimnenb of a cable system. The 
court be l l ed  on the possible 
retroactive application of the Oftice's 
poli y d e d s i m  announced in the 
NPRM, noting that '[i)f this recent 
pmmulgation applied retroactivdy to 
this case, it might be entitled to 
defe~ntial review under C h m n ,  " but 
concluded that the "lansuage of the 
notice does not require that it apply 
~troactively." M. at 1489 n. 4. The cowl 
considered the Office's podtion on 
satellite camem am exprewed in the 
NPRM. and concluds8: 
In my wanL we haw con8Ided the 

v i e m a f t b e ~ t O f R c c a n t b e l ~  
and leghlattve history d wetian 111, bat m 
findthorsv iemqmmui~Weofanum 
elcpmr no optnion on h a  new rub's dldlty 
as nppW prapsctidy. 

rd at 1470 n. 4. 

I V . W l c w r S a a d ~  
TheCapgrishtOf6cenrcsiwda~ 

number of urmmants respondins to the 
positislPr expmaed h tbs MPRM. 
Altho@ the majority of ammaab 
came born MMDS opemtan and their 
matsr,theoffiCellrotteerdfmm 
rewits cxlnka broudQmm the PCC. 
cagyr&ht ownem. the able t e h i e h  
ind-. d mernban of Coqrerr A 
summary of the major iswar brought oat 
inthecommen~-. 
A. MMDS Opemtionn 
The qmtion of the e&ibility of 

MMDS operations for aunpulwry 
licmring drew the Lon's h of 
comments. The majority of 
conmentaton favored faaddon of 
M M I S  and MDS within the definition of 
a cable system. However. r a v e d  
patha did object to inclueion of MMDS 
nerviear. 

Commentaton a @ q  for inclurion of 
MDSandMMDSoperaUonrwIthinthe 
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eection 111 definition of a cable 8yrtem 
took issue with the tentative decision 
announced in the NPRM on reveral 
pound% statutory conrtruction, 
legielative intent judicial interpretation, 
and public policy. Tbey argued that the 
Copyright Office rhould confine its 
anelyds to a plain reading of the 
rtatutory language contained h eecti0n 
11l(rr  defurition of a cable ryrtem, and 
that the legirlative hirtory ruggeets the 
compulrory licenee ir broad enough to 
enwmpaoe new video retransmission 
r e ~ c e a  ouch ae MMDS. Further. 
judicial interpretation8 of section Ill 
and the Copyright Act mandate that a 
flexible approach be tuken to its 
provisionr to embrace new fonns of 
technology, and public policy q u i r e s  
that the MMDS mdurtry be fostered to 
provide competition and widespread 
dirsexuination of video programming. 

One of the principal argument8 
advanced by the pro-MMDS 
commentatom involves the d e s  of 
statutory comtnxctioh They agae that 
the preliminary decisirrn amtarrnced in 
the NPRM violater the plain meaning of 
the definition of a cable system 
appearing in rection rii(f), and reqnirer 
immediate reoersal by h e  OWce. The 
11t(f) definition haa five requirements 
(2) Facilities located h a state. tenitmy, 
md territary or p o m d o u  that (2) in 
whole or in part receives televidm 
broadcast d g d  liceneed by the FCC, 
and [3) make recandary tninrmisdonr 
of those signal, by (4) wfrer. a b l e r  or 
other communia t i o~  channels, to (51 
mbrcribing members of the pablic who 
pay for ouch renrtce. MMDS operaton 
argued they ratidy all of there 
definitional requirements. including 
retransmfrrion by "wirer, cabler or 
other comnrunicationr chiinn&." and 
therefore the Ofhce h@ry muet end 
there. MMDS operatom it L m e d .  do 
make w e  of wires and cabler in h e i r  
operations, as  well as  "other 
communications channels." thereby 
ratirfying all the requirements. 
Technivision, lnc comments at 6. They 
assert that the Copyright Office erred in 
looking to legislative hirtory and other 
outside rourcer when the rtatutcuy 
language war dear. '@)vident 
legirlative intent is required to override 
cleor rtatutmy language. not to enforce 
it' Turner Broadcasting Inc. comments 
at 4. dting to American Tobaixo Co. V. 
Pattersan. 158 U.S 63 (19821. 

MUDS commentatom aho  agucd that 
MMDS operatiom ratfrfy the plain 
meaning of section iii(c)(lL which 
permits compulsory licensing for only 
broadcast @ah whore carrfage 'in 
permissible under the dm,  @ation& 
m authorizatiom of the Federal 
Communicatiom C o d a "  
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Although the NPRM did not &cues the 
meaning of the phrase "pmnirrible 
under FCC rule&" rerpral commentators 
argue that the requirement ir ratirled in 
the case of MMDS becaure there are no 
FCC ruler prohibiting carriage. See, e.g.. 
Technivirion, In& comments at 10. I b e  
FCC confinne that it har never exptorsiy 
rertrided the caniage of broadcast 
rignala by Ivireleclr" cable rystems. and 
noter that Its regulatiom permit an XIIS 
licemee (moat ~MD&qerationr conrint 
of &and  cepacity licanred in whole or 
in part from I'WS licermees] to "trenemit 
materiel other than the rIF'S subject 
matter " i.e.. broodcart rignals. Federal 
Cmnmmrfcationa Commia8ioa 
comments at 7 [&kg 47 (9R 74.93l(e]]. 

Several commentator8 argued the 
Copyright Office has relied incorrectly 
on legirlative hist- in int- the 
definitional phrase 'or other 
communicatio~ h d r "  The Office 
Ir charged with in effect, rht i tut ing 
the word "and for the word "or." 
requi&g cable syetenm to UIC cables. 
rim d other armwpnicstioM 
channeAr.' See Turner h d c a r t i n g  
Sytem, Inc. comments at 4: Senatom 
Deconchd Mhtzsnbruna Inaye. laahy. 
Sioo. annmentn at t Repmmeatativer 
B o u c k . b h d e d a m u n e n b a t t  
C o ~ d i d n a t h ~ . u c f i a  
req- rccarding to these 
c o m m a n t a b x a d ~ ~ r  
intrspmtatiorrbamtmyto.taadard 
ruler of stahtory CoMtmWorr. Turner 
Broadcaaw S y d g a r  hrc. mmmmts at 
4 (dw Reirer r. Sonotans Cop,, IU 
U S  33Q 338 0879)). Rather. coqprr* ' 
deliberate u e  of the word 'or" 
demonatrater, they ray. that Congreu 
did xwt intend to canfine the definition 
to thow qatemr which use wirer and 
abler.  but rather nflected a 
"technolqgg wutral" approach to 
encompar, new Tonne of video deb-. 
W i l e r r  Cable Amxiation, Inc., 
comments at 1S18: Ad Hoc Cwrmittn 
of wirelea8 C a b  system Openrtm, 
carmnentm at W. 

A number of cummentatom m e n d  
that the NPRM aroaeously interp~ted 
the legirlatin himtory of eection 111 and 
tbe &pyri&t Act and impmpedy retied 
on cauimmdcatione law Mrtorg and tbe 
Cable Ad of They ray the OWa'r 
approach of definiag cable rymteme on 
the baob of tedmo108jd dirttnctiom 
u n n e c e d y  can&m the compulrory 
licenea'r oprration. and M b  the htwe 
applfcabitity of the cable bianra 

%or; line should read: 
"matter." ie., broadcast signals. Federal" 

'"US. 330,339 (1979)). Rather, Gngress's" 

Certain commentatom ague that the 
only relevant l g i e l a h  hirtory of 
rlgnificana relater to the definition of 
cable rystem. Tbey read the legirlative 
hirtory to ruggest that the lmguage 'or 
otber amnnunicatiom charmela" is 
bmad enough to mcompam tbe 
operaticma of MMDS because (I) the 
Cangrew m m  aware of the exiatena 
and potential of Hirdesr systems, and 
(21 the legioI&tive hietorg o h m  that a 
f l d b k  approach should be taken nk-u- 
vfs new ~ d ~ .  To demanstrate 
Colypem* amreuesa of rvirelem-bared ' 
opemtiona in the context of the 
d e m o n  of a cable -em, they cite 
Barbara Riwer. Regidsr of Copyrightr. 
in tertimony during hearingr on the 
Copyright Act: 
b t  a8 to the mope of the provirion: it 

dealr with all kin& of mumday 
hnsmiwionr, which uandy mean8 picking 
up electrical en- sign&, broadcart 
rilplels, off the air and retransmitting them 
rimultanwual by one meaxu or the otherc- 
u d y  cable tut mmeaPr other 
communication channels, Wte microwave and 
apparently laam beam banrmlrrionr that an 
on the drawing boar& if not in actual 
opetation. 
Hearings on H.R. 2223 before the 
Subcomm. on Courts, Civil Liberties. 
and the Adminiatration of Justice of the 
Howe Comm. on the Judiciary, 94th 
Cong.. 1st Sera. 1820 (1975)(part 3). 
Congress war therefore aware that 
wireless operatiom would likely Mon 
be providing wcondary tranmirriom. 
and the p h e  "or other 
communicatiom channtlr" war likely 
inaerted to cover that eventuality. Crorr 
Country Telecommunicatianr. Inc. 
commenb at 6. 

Further. the commenb rupporting 
MMDS eligibility for the section ill 
compulrory liceme argue there is 
nothing In the legislative Mrtory to 
ruggest that Congrerr dedred a 
technology-bared limit on the 
compulrory licenae. Rather, they ray the 
hirtory shows that Congnm derired the 
definitional proviaions of the Copyright 
Act to be interpreted flexibly, ro that it 
would not have wntinually to amsnd 
the statute or new technoiogier 
emerged. Turner Broadcarting 8yrtema 
Ino.. comments at 10 (dting H.R. Rep. 
No. 1476,Wth C o w  2d Seu. 61 (1878). 

The NFRM'r reliance on 
communicationr policy and the 1- 
Cable Act were a h  arroneow, 
according to t h m  commentatom. F i t  
they contend that consideration of FCC 
regulationr and Ltr definition of a cable 
ryrtem in 1978 ignorer Con(perr'r 
actiom. In fact they ray. comparing 
FCC regulatiwr in effect In 1878 with 
the language of -tion 111 
demomtrates Connreu'r denire to make 

'~rror; line should read: 
"Congress's awareness of wirel-based" 
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the copyright definition broader. Turner 
Broadcart Systems, Inc. comment8 at 7- 
8. The FCC definition, found at 47 CFR 
74.11Ul(a)(l977). define. a cable ryrtem 
ar only consirting of ''wirer and cabler" 
ar opposed to "wires. cabler and other 
communicationr channeb." If Coryperr 
had desired to limit the copyright 
defdtion of a cable ryrtem to those 
ryrtemr regdated ar ouch by the FCC It 
ir argued. Congrerr rimply could have 
adopted the FCC defmition. The fact 
that it included the much broader "or 
other communication8 channelr" 
language reflects an intention to 
ernbrace a wider range of 
retranrmirrion rervicer than thore 
regulated a r  cable ryrtema by the FCC. 
Id, comments at 8. 

6econd the NPRM ir raid to have 
.relied incorrectly upon the 1984 Cable 
Act and Itr dewtion of a cable ryrtem 
ar including only clored transmirrion 
path r e ~ w r .  The Cable Act, which 
orfginated from the Senate Commerce 
and House Energy and Commerce 
Committeer, and not the Senate and 
House Judiciary Committees, war 
enacted for communication6 policy and 
not copyright reaeons. The Cable Act 
war derigned to regulate service8 
rubject to local franchiring authoritlea 
which excluder MMDS operatiom. It ir 
perfectly consirtent that MMDS rhould 
be comidered a cable ryrtem for 
copyright purpores, but not for Cable 
Acbgurpores. Wirelerr Cable 
Anrociation. Inc.. comment8 at 21. The 
purpore of the copyright qr tem ir to 
allow the public to benefit by the wider 
dlrremination of worka carried on - 
televirion broadcart rigaals," it b 
argued wherear the Cable Act 
addrerred relationrhips between 
municipal government8 and wired cable 
ryrterrm. Id. (citing Capital Cities Cable. 
Inc. v. Crisp, 407 US. 69l. 7abn1 
(lQ84)). The Cable Act, therefore. and ita 
requirement that cable ryrtemr condrt 
of clored tmmmirrion p a t h  has no 
application to the compulrory liceme. 

Several commentatom contend that 
the porition expremed in the NPRM . 
cannot withatand judicial mutiny. They 
argue that the Copyright Offlce b bound 
by the Eleventh Circuit'r intsrpmtntion 
of rection 111 in National Brwdca8ting 
Company, Inc v. Satellite Brwdmst 
Networh. Inc. 810 F.2d 1407 (11th Cir. 
1981) and lta footnote regding  the 
meaning of "other commuaIcationr 
channels." See eg., Wirelerr Cabk 
Anrodation. comment8 at 11. 'Tor (a 
governmental agency] to predicate an 
order on it8 disalpaement with (a) 
court'r intenmrtation of a rtatute b for it 
to operate oitalde the Imv." AlIegheny 
Ceneml Hospital v. NLRB, 808 P2d 985. 

ML-442 
February 1992-500 

970 (3d Cir. 1979). Of particular note ir 
footnote 3 of the SBN dedrion where 
the Court thought that tmndr r ion  via 
ratellite war through "other 
communicatiorn channelr" within the 
meaning of rection 111(fl. If satellite 
tmnsmirrionr em within the reach of 
"other communications channels" then 
certainly the temrtrial operations of 
MMDS ratirfy the requirement. 
according to there commentaton.' 

.It ir argued that otdpr judicial 
decirionr require a fmding of 
compulrory liceme eligibility for MMDS 
because of their interpretation of other 
pmvidonr of rection ill and their 
concludonr about the thrurt and 
purpore of compulrory licenring. In 
Hubbad B~mdmsting v. Southern 
Satellite, 777 F a  393 (8th Cir. 1985). 
cert denied, 47B U.S. 1005 (1988). and 
Eostem Micmwave. Inc, v. Docrbleday 
Sports, Inc. 891 P a  125 (2d Cir. 1982). 
cert. denied 469 U.S. 1228 (1983). it was 
held that the pardve carrier exemption 
of rtiction iii(a)(B) applied to satellite 
cadem who delivered broadcart 
prosramming to cable headends without 
any intermediary performance to the 
public. Section lll(a)[3). which inrulater 
parrive d e n  from copyright liability. 
applier rolely to rystemr which provide 
recondary tmmmhiom via "wirer, 
cabler or other communications 
channels," the aame ghrare umd in 
rection lll(t). According to pro-MMDS 
commentatom the use of the aame 
phrare in two different parts of the same 
rection of the Copyright Act creates the 
prerumption that Congresr intended 
both phrarer to have the rame meaning. 
Wirelear Cable hociation, Inc., 
comment8 at 17. Since mom than one 
court har found that satellite canien 
meet all 'the definttional requirementr of 
the section lll(al(31 parrive carrier . - -  - -  
exmption. including transmimion via 
"other communicatimr channelr." it ir . 
arguH that the aame ieaeoning murt : 
apply to section 111(f). 

According to there commentatom. not 
only have the courtr ertablirhed that 
wirhlerr video pmvidem meet the 
defintdon of t r a n d r d o n  via "other 
commurdcatiom channelr. contray to lo 
the armtiom in the NPRM, but they 
also rupport the podtion that the license 
must be corntrued in ouch a way ar to 
provide for the greatert dirremination of 
worka. The purpooe of the copyright 
eyatem b to "allow the public to benefit 

'%or l i n e s h a u l d d  
" A t i o n s  channels." contrary to" 

by the wider dirwmination of works 
carried on televirion bmadcart signals." 
Capital Cities Cable, Inc v. Crisp, 487 
U.S. 69l. 709-n1 (1984). Further. 
"(w)hen technological change has 
rendered it8 literal term8 ambiguous, the 
Copyright Act must be construed in light 
of thir baric purpore"-the promotion of 
"broad public availability of literature. 
muric and other artr." Sony Corpomtion 
v. Universal City Studios. Inc, 464 U.S. 
417,432 (1984). There commentators 
arrert that w t ion  111 rhould. therefore. 
be interpreted in a technologically 
neutral manner to arrure that the 
greatert amount of copyrighted 
broadcart programming ir made 
available to the public 

Finally, the d t i m  of the NPRM argue 
that public policy requires a finding of 
compulsory license eligibility. They note 
that without the license. MMDS 
operetom will be unable to clear 
copydghts in the bmadcart 
programm@ which they retmnsmit, 
putting them at a revere disadvantage to 
their competitors. the w i d  cable 
industry. The FCC empharized that the 
Copyright OBce'r interpretation of the 
copyright definition of a cable system 
would have agnificant implications for 
the nation'r cuumtrmicatimr policy. 
Incladon of MMDS in the copyright 
cornpalmy license would foster 
competition in the marketplace. a r m  
the widest dissemination of infomation 
in line 4 t h  the goal8 of the 
Communications Act, and r e d t  in 
significant public bendita fmm the 
equal treatment of MMDS end caMe 
operators. CMef. Marr Media Bureau. 
Federal Communicatimr Cormnirrion. 
comment8 at S 4 .  The FCC aLo felt that 
"the threat of expansion of coverage of 
the compulrory l i m e  prwirione 
through an 'openended' interpmtatiw 
of the law'r coverage appeam limited." 
rince the Ii- does not apply to 
broadcartem and satellite camiem are 
covered by the prwidonr of the 
Satellite Home Viewer Act. Id., 
comment8 at 6. 'The compdmy licenoe 
will remain ava~hble only to traditionel 
cable ryrtemr end other highly localized 
nonbrvadcart non-common d e r  
media of limited availability." Id., 
commenb at 7. 

Several other commentators 
supported the tentative conclusions 
expressed in the NPPZM and opposed 
inclusion of MMDS within the 
c o m p ~  licensing rcbeme. The 
Motion Hcture Asrodation of Americu, 
Inc (WM"). which originally 
rupported inchrion of MMDS in 1- 
when thir -ding commenced, nvw 
oppoaea inclorion became of certain 

" h r ;  h e  should read: 
"of the law's coverage appears limited,"" 5 



recent developments with respect to 
reinstatement uf the syndicated 
exclusivity rules. The new syndex d e s  
do not apply to MMDS, because the FCC 
does not regulate them as cable systems. 
and "this ' * ' gives MMDS operatom a 
major advantage over caMe operatom 
st the expense of copgrfeht cmnerb." 
MPAA, comments at 3. Became 
broadcasten could not enfarce 
exclusivity against MMDS operators. 
they will be rmable to enter h t o  
exclusivity arrangements with copyright 
o m .  reducing copyright ownera' 
income sheam. Further, cable systems 
are subject to title IIl and title VI 
regulation under the Communication Act 
of 1934, which includes significant 
structural and content related 
limitations; MMDS operators are subject 
to title Il regulation which la& such 
limitations. Id, reply comments at 7. 
"(A)ny statutory scheme that imposes 
copyright liability on caMe television 
systems must take account of the 
intricate and complicated ruler and 
regulations adopted by the Federal 
Communicetio~ c o m m h i i  to govern 
the cable talcvision induetry." Id, 
comments at 5 (quoting HJL Rep. No. 
1476, Mlh Cow 2d Saoa 89 (1970)1. 
Acconlmg to the MPAA, the delicate 
balance stnick in lE76 would be 
&rtmyed if MMDS opemtora were 
included in the ~ection 111 c x m p h r y  
licensing rchema8 

The Pmfessional Sporto Leagues 
("Sports") abo  agued ngainrtinduaiou 
of MMDS, exuphasizing t h t  tbe question 
of a compulsory licenaiq scheme for 
witelem cable ia for C6ngm.ional 
resolution. Echoing the MPAA's position 
that MMDS operatiom are not regulated 
as cable systems, Sports argue that the 
language otsedion lll(f) ia biting, not 
encompaming. In contrast tha tenn 
"tr.hnnmit." found in section 101 of the 
Copyright Act ie very broad end 
includes "all conceivable form and 
combination8 of wired or wireleas 
communicatioar media." Rofessional 
Sports Leagues comments at 10. "Had 
Coanreas intended to extend am~u l so rv  
lice&ing to every tecility which - 
retramnib broadcast sieneb, it would 
have deflned a 'cable syitem' as a 
facility which simply makes 'secondary 
trans&iaianr."' ld,~commentr at 11. 
The requirement that a facility making 
secondiry transmissions muat do M) via 

' ~ T h e M P ~ . b u p w r c h L ~ l i & ~ ~  
who b e U m  that cWcr d d I d W  Ln 
wmmun(attoar rnita a fwtemd by extendon 
of ~ a n p b ~ l b r u r u a ~ h t o t b m  
F ' C C ~ p n w m a m m I t h M 1 ~ ~ - &  
m m ~ ~ C a D o d u ( N a W 4 5 . 4 ~  
Rai1711(1QDLtb.LmmplLory~ir  
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"wires. cables or other communications 
channels" demonstrates ODngress's 
intent to limit the compulsory licenne to 
traditional wired cable systems. 

Finally, Fox, Lnc. ("Fox7 favon the 
preliminary position announced in the 
NPRM. Fox a p e s  with the Office's 
position that the compulsory license, as 
a derogation of the property rights of 
copyright ownen, must be narrowly 
construed. Fox, Inc  comments at 2 
(citing Duchess M(LBI@ COT. v. Stern, 
458 F.2d 1305 (9th Cir. 1872)). Fox also 
posits that the phrase "or other 
commuuicatiom channela," so much the 
focus of thir proceeding, "ia just as 
consistently, if not more consistently. 
interpnted as a reference to non-wire 
elements within a traditional cable 
system using no wirs or cable 
transmiesision capacity whatsoever." Id.. 
comments et 4. 
B. Satellite Carriem 

The Copyright Office received a 
handful of cammenta. mostlr hum 
satellite carrier h&ts, ~~ tbe 
amunmced idi@btlity of matellite 

satellib-currier indusion centered thei 
arguments essentially around two 
poinh The SBN docision Md the 
agawnt tbat aection 111 ia a 
tedudogy ncutrd universal 
compuLory l h n #  

comment8 ha satellite cnmier 
intereats stresred that the SBN decision 
should be dirpwitive of the h u e  of 
satellite carrier eligibity for section Ill 
licensing, and r+quinr immediate 
reversal of the position announced iu 
the NPRM. See. eg. Hughes 
Communications Galaxy. Inc.. reply 
commenl; Rime T i e  24. comments. 
The Eleventh CircuSt rejected the district 
court's ho~ding with respect to a satellite 
canier not being located in a single 
State. and rejected the reasoning of the 
NPRM ham considered the 
views of the Copyright Office on the 
language and legislative hiatow of 
section 111. but we find those views 
unpemuadvs" SBN. 840 F2d at 1470, n 
4. An the MMDS commentatom argued, 
these commentatom argue that the 
Copyright Ofiice intarpretation of 
section 111 cannot stand in the face of 
judicial authority. 

The SBN decision is controlling 
regarding the requlrwent that a cable 
system be located in "any State." 
according to Hughes Communications 
Galaxy Inc. ('Wugbes"]. They chage 
that the NPRM. in basing i b  decision on 
the fin- that aat&te carriers were 
not located in a single state, Lgnond that 
carriera haw s i g d f k ~ ~ t  gronnd contact. 

S e t a t e  camen collect signals in a 
stele. and t h y  rebmmmit those signals 
to s u b s c n i  located in utates, thereby 
satisfying the definitional requirement. 
Hugbe8 Communications Galaxy, Inc, 
reply comments el 5 4  Hwhes also 
notes tbat its carriage of signab is 
perminible under the nrlem of the FCC. 
in accordance with d o n  ~ll[c)(l). 
because then, a n  no FCC rules which 
forbid it. ZtLmpIy comments at 8. 

SetelZite carrier intemts also aguc 
that the SBJEdecirion further proves 
that section Q1 must be interpreted in a 
technologicaUy neutral manner. They 
say it doer not meke vmra to hiuge the 
operation of the licenu, an technological 
distinctiortr. vhen tboae diatinctionrr 
between differant types of video 
providers are blurring and rapidly 
changing. "It is fully consistent with the 
balance and structure of the Copyright 
Act to recognize section 111 as a 
'universal' compulsory license," which. 
"by its very nature, (is) technology 
neutral." Satellite Broadcasting & 
Communications Association of 
America, comments at 8,10. The license 
should therefore apply to DBS and all 
types of video ntransmlssion services. 
Hughes Communications Galaxy. I n c  
reply comments at 2 
fn opposition to the above 

commentatom. the Network Affilleted 
Stations initiative ("Network') supporta 
the decision of the NPRM and argues 
that the Copyright Office is not bound 
by the SBN case. Network point8 out 
that the NmZM also concluded that 
satellite carriers are not located in any 
state. rather than solely the district 
court's opiniofi that they must be located 
within a single state, a position not 
addressed by the Eleventh Circuit. 
Network Affiliated Station8 Initiative. 
reply comments at 3. Further. Network 
argues that the term of section 111, 
when considered as a whole. make it 
obvious that the license b directed to 
localized transmission serwices. SateUte 
camem have no headmda, cannot 
operate in contiguous communities. and 
do not relate to the concept of the 
distant signal equivalent which makes 
rafemnce to the local mrvice area 
wherein the cable system ir located. The 
Copyright Office should, therefom not 
fashion what would ementially be a 
new license for satellite carrim. Id., 
reply comments at 5. 

v. Policy Deddm 
As announced fn the NPRM, the 

Copyright Office reached a prelimiuary 
decision with respect to MMDS 
operators'-eligibility for @on ill 
compulsory liceming. and a final 
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decirion with respect to the eligibility of 
ratellite camem. Since the publication 
of the NPRM. the Eleventh Cirmit 
announced its decision in the SBNcare. 
and ratellite camer wmmentatom urged 
a reconrideration and reversal of the 
Office'r porition with rerpect to the 
eligibility of ratellite &em for rection 
111 licenring. The Office har therefore 
reconridered the porition announced in 
the NPRM. and irruecr today a 5 a l  
decirion that ratellite camem are not 
eligible for the cable compulrory license. 
SMATV facilitier are not a part of thin 
policy decision. and rhall be addrerred 
in a final rulemaking at a future date. 
The Copyright Office doer reach today a 
final decirion with respect to MMDS 
facilitier, dircurred fully below. 
A. Satellite Carrie28 

Shortly after publication of the NPRM, 
the Eleventh Cirmit announced it8 
decirion in National Bmdmting 
Company, Inc. v. Satellite Bmdcost 
Networks, Inc, 810 F A  1487 (11th Cir. 
1991). reveming the dirtrict wurt and 
holding that SBN, a ratellite carrier 
which provided broadcart aignaak to 
home dish ownem, war a cable wrtem 
under 17 U.S.C. 111. (See supm, for full 
discursion of the care]. Becawe the SBN 
decirion ir at odL with the 
interpretation of d o n  111 with 
respect to ratellite d e m  announced in 
the NPRM, the Office analyzer the case 
and the arguments offered by the 
commentatom who urged a 
reconeideration of the Office'r mition. 

A8 noted in the diraudon ofthe 
commenta. the principal argument 
surrounding the SBN decieion ir that ita 
interpretation of rection 111 and 
conclusion with rerpect to mtellite 
camem ir binding on the Copyright 
Office. requiring a reversal of the 
decirion announced in the NPRM. The 
Copyright Office cannot accept this 
argument. Fimt the Eleventh Circuit war 
not reviewing an agency action in 
parein# on one rpecific aatellite d e f a  
chumstancar and eligibility for 
compulrory liceneing. The Copyright Act 
maker it plain that the Copyright Office 
ir vented with authority to interpret 
provbionr of the Act 17 U S . C  702. and 
the Court of A p - a h  for the Dirtrict of 
Columbia Circuit h a m  q~&cally 
endomed the Office'r authority to 
interpret the ten118 of rection 111. See 
Cablevision Systems Development 
Coqwmtion v. Motion Pi- ' 

Association of America, Inc, 898 F.2d 
Sse @.C Cir.), cmt denied 467 U.S. 
1235 [lsB8]. The Office war not a party 
to the w e .  and the Court 
unequivocably explained that it war not 
paraing on the validity of the poaition 
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exprerred in the NPRM. See National 
Bmdcastiw Company, Inc. 810 F A  
1481,1470 n. 4 (11th Cir. IWI] ("We of 
m e  exprerr no opinion on the new 
rule'r validity ar applied 
prorpectivel ."). 

 he SBN L r i O p  ~t 
binding on the Copyright Office, her 
been annlyzed for ita perruarive value. 
The Office, however. .ffirmr tbe 
poaition announced p the NPRM for the 
following reamne. : 

The decirion of the Eleventh Cirmit 
rerta on ita diaalpeement with the 
dirtrict court'a interpretation of the 
phrare "a facility located in any State" 
appearing in the definition of a cable 
ryrtem in rection lll(fl. The dirtrict 
court read the requirement to mean that 
a cable ryrtem muet be located entirely 
within a ringle rtate. and that 8BN'r 
inability to meet the requirement meant 
that it war not a cable ayatem. The 
Eleventh Circuit war a~pemuaded that 
'located in any State' mean8 located 
entirely within a ringle atate," thereby 
rweming the dirtrict court'a ruling. SBN, 
840 F.2d at 1470. A# the Copyright Office 
noted in the NPRM. however, the 
fadlitiea of a aatellite carrier. 
apedfically the fadlitier which make the 
u~condary bammiraion, are not located 
in any rtate, let alone the rame rtate. 66 
FR at 31690. Thia ia a critical 
requirement in the definition which ir 
evident hom a plain reading: a facility 
located in any State which (I] receiver l2 
broadcart aignala and (2) maker 
recondary tmnnmirriona of thore 
rignalr. While aatellite d e n  arguably 
receive rignala in one or more rtater (in 
the care of SBN, it placed receiving 
dieher in Illinoh, Gaoaa. and New 
Jemey], the secondary tranmissiona are 
not Uewiw made in any rtate, but 
rather hom geortationary orbit above 
the earth. Therefore, the Office 
relrpecthrlly doer not agree that ratellite 
d e n  =tidy all of the definitional 
requiramenta of a cable ryatem. 

The Eleventh Circuit alw failed to 
addreu the fact that d o n  111 ir 
clearly directed at localized 
tranrmirrion rervlcer The second part 
of the section lll[fl dddtion of a cable 
ryrtem refem to "headendr" and 
"conQuoo1 communitier." two concept8 
which do not have any application to a 
nationwide retmmmhion &ce ouch 
a8 aatellite cadera. Further, rection 
lll(fl definer a "dirtant d g d  
equivalentn with reference to television 
rtationa "within whoa local renice 
area the cable ryatem ir loceted(.)" 
Satellite carrim may ague that they 
have rubodbem located in the rervice 
area of a primary tmnnmitter, but they 

''~rror; h e  should resd: 
"located in any state which (1) reaeives" 

cannot ague that their "cable ryrtem" ir 
located in that name area ar required by 
the definition. The Eleventh C h i t  alro 
did not a d h r  the fact that FCC rignal 
carriage regulatione. particularly they 
must carry ruler embodied in rection 111 
which form the critical dirtinction of 
local vr. dirtant rignalr. have no 
application whatsoever to mteIhte 
carriem-In rum. all the evidence points 
to the conddon -that Con~perr intended 
the wmpulwry licetwl to apply to 
localized rebansmimion rervicer 
regulated by the FCC ar cable.ryrtem8. 
The Elevath Circult'r failure to addre88 
there telling Points underminer the 
pemuarive value of the opinion. 

The SBNcae elm containr rome 
other obrervationr about the 
definitional requfrementa of rection 111, 
indudtng whether mtellite camem 
retransmit via "other wmmunicationr 
channelr" and whether their carriage of . 
rignalr in permissible under the ruler 
and regulations of the FCC. In a footnote 
the Court rtated: 
kction lll(fJ gom m to repulrc thnt the 

mesonday truumluion be made through 
"wirar. cables, or other communiurtionr 
chanueb." A qusrtim uirar whether a 
truumiuim via ~tellite ir one throw& 
"other cammuuic.tiona ~ e b . "  W; think 
ro. The Idalatiw histon shows that in 
anuiderG the Copyd& [sic] M, 
Con(pau undrrrtood that the dovelopmmt of 
.atellim promi.ad a MW chaMe1 for 
Qrmmuntc.*inthefuhua.~MRE!p. 
NaOe1478 .WthCo~Zd~47°  ' 
(18761. ' Momowr, in intsrpn* 
mother provloion of 111, both the Second 
and the EQbth Ctrcuitn bve concluded that 
tranrmiuim by UwSrsr. c.blsr or other 

i%uthem Sateuite, 777 p2d 583. IOI& (8th 
Cir. laBS1. cerl dsnisd 478 US. 1WS 
(I=): h8bm Micmwve. k v. hubladay 
Spork Inc. F2d 126 13l (Zd Cir. 19811. 
cerl d8m.d 460 U.S. 1228 . (1983). 
SBN840 F.2d at 1403, n. 3. Since the 
appellate court held that the h m c t  
court erred in limiting the definition of a 
cable ryrtm to fadlitier located 
entirely within a ringle atate, footnote 3 
ir merely dictum. However, in any 
event the Copyright Ofiice rerpectfully 
direIpesr with the coart'r conclueion 
and ita analysir of the H o w  Report and 
the Southem Satellite and h t e m  
M i w m  carer 

The Copyright Office doer not alpee 
with the cwrt'a conclueion that the 
Copyright Act'a legislative hirtory 
dmomtratea that Congreu intended 
ratellite carrim to be covered by the 
cable compulwry license. The court 
dtecr a portion of the H m e  Report that 
indicater why a general mviaion of the 



copyright law was necersary. and 
Drovides a b to rv  of develo~ments after 
;assage of the lebs Copyright Act The 
only reference to a "satellite" appeam in 
the following passage. 
Sics ihat t h e  (1808) migdkmt changa In 

technology b v s  Ifid the operation of the 
wpyrlght law. Motion plchrrar md ~ m d  
roambga b d  just ma& their appeuanw In 
1808. md radio and ~~n wao atill in. 
the ouly atagea of their developmant. D w i q  
t h e ~ a t h d f ~ t l W a ~ d l ? ~ d n ~  
tcct;llquw for upt;rine md &datlng 
orloted matter. vbul  lmansr and recorded 
Io"n&bwcome~ntoor;;mdthe 
inmaring u# of infomation rto- and 
mhievd dav ic~.  wmmuniuttiom mtellitea 

17 U.SC lll(a](3]. Neither Southern 
Satellite nor Eastern Microwave 
interpreted the phrase "when cables or 
other communications channels" in the 
context of section lll(f). nor did either 
court conclude that the phrases had 
identical me-s in both sections of 
the statute. This is not surprising. 
considering that section lll(a)(3) is 
explldtly describing what & not a cable 
system. and not sub' to copyright 
liability a c o m p u l s l i m  See the 
analyws of wction lll(a) by then . 

RegIster of Copyrights Barbara Ringer at 
the last hearings held on the copyright 
revision biU explainin# that 

and i a ~ r ~ & o i ~  promlrar oven greater "commercial cable system ate not 
ch.nnsr in the near future. The technical exemDted" bv section llllal. Heatinns 
adv& b v e  p ~ r a t o d  ww indunhies md 
new methodm for tbe rapduction md 
diuaminstion of wpydghtd worlr* and the 
busineu mhtions between authom md uran 
have woivsd pmnm. 
H.R Rep. No. 1476, Wth Cong, 2d k r .  
47 (19761 (emphasis added). The 
Copyright Office concludes that this 
parsage doer not support an 
intemretation that Connnss intended 
the-&ble license to apgy to satellite 
carriers. At best this passage Is a 
recognition by Congtess that 
"communications satellites" (not 
satellite carriem] wisted and might 
have an impact on the reproduction and 
dissemination of copyrighted works. but 
the Copyright Office & ~11- to 
stretch this paemge to support a 
conclueion that satellite carriers am 
cable system. Aa stated in the NPRM 
S8 FR 31580.915Q0, the Office has 
always maintained that compulsory 
licecues ate to be construed nammly, 
and ueing the above pasoage h m  the. 
H o w  Report to embrace satellite . 
carriem withIn the license would flout 
that principle. 

The Copyright Office also respectfully 
disagrees with the SBN court's ahalysb 
of the Southern Satellite and Emtern 
Microwove decisions. Both cases 
involved interpretation axid application 
of d o n  lll(a)(31, better known as the 
passive carrier exemption. Section 
Ill(a](S] provider 

4 t h  m d  to the s e f a d u y  transddon 
eonrirt solely of prwidine r*irar, cnbla. or 
o the tarmmdat ioar~bfor theu#of  13 
othet, ' ' 

"~rror; line should read: ",,,hm.. *' 

[on a zzzij Before the S U ~ C O ~ ~ ~ G W  
on Coutts. Civil Ubertien.and the 
Adminirtration of Juetice of the 
Committee on the Judiciary, House of 
Repmentathren Blth Con#., 1st 
1820 (197s) (put 3). 

The phraw "wires. cables, or other 
communications channels" was first 
used in the 1986 bill, H.R. 4347.69th 
Congress. 2d Session which was 
reported favorably by the House 
Judiciary Committee. The phrase was 
not then part of the definition of cable 
system. however; jt appeared in the 
common or passive h e r  exemption 
which & now section lll(a)(3). The text 
is virtually identical except for the 
omimion of the adjective "common" 
before the word "camer." and the 
addition of the proviso. The 1986 Houw 
Report accompanying the bill statkly 
states that this provision would in no 
case apply to community antenna 
mysterm. as cable system were called 
at the time. since such system 
" o e w d l y  select the primary 
~ m i r s i o n s  to retransmit and control 
the recipients of the secondary 
trammission ' ' '@' H R  Rep. No. 2237, 
8Bth Cong.. 2d Sess. 82 (19861. 

It & incongn~oue to argue that 
authority which supports a finding that 
satellite carriers are not cable system 
under section lll(a)(3) alw supports a 
5ding  that they ate cable system 
under section 111(f). Southern Satellite 
and Eaobm Microwave, therefore, am 
not authority for the propodtion that the 
phrase "other communications 
channels" io section 111(fJ includes 
satellite cadem. 

The SBN court concluded that 
camkqp of broadcast signals was - petmhible under the rules of the FCC 
in accordance with section lll(c)[l) 
becaure no FCC ngulationr forbid i t  
SBN, ,910 P.2d at 1471. Thir position is 
comborated by the comments of the 

FCC submitted in this proceeding. 
Federal Communications Commission, 
comments at 7. The Copyright Office 
expressly stated in the NPRM that it 
was not ruling on satellite caniem' 
sufficiency under section lll(c)[l). and 
It does not do w now. 58 FR at 31.580 
("(I]t & not necessmy to rule on whether 
the retransmissions of satellite camem 
are permissible under the rules and 
regulations sf the FCC'). The Office 
therefore neither endomes nor disputes 
the SBN Cout's conclusion that carriage 
of broadcast signals by satellite camera 
& permisdble under FCC rules. 

Finally, the SBN court held that public 
policy reasons requfnd an extension of 
the compulsory license to include 
satellite d e n .  stating "them is no 
good reason to read 'cable system' - 
narrowly to deny SBNits license. and to l5 
do M will do an injustice to thow who 
live in nual.ateaaW SBN. M O  P.2d at 
1471. The coutt was concerned that if 
satellite cartiem like SBN did not have l6 
access to a compulsory licensing 
~ , ~ * r m d d b e m n a b k ~  
continue fwctkmbq, dmebydmyhg 
"thaw 41 qmmdy popdated meae tmra 
receiving (hequality W s i a a ~  mcepth 
technolag cam pmvids  M. ?h 
w t  t3fiice Is wt imbued with 
a d m i @  to expend Um m& 
licenee a c a d q ~  to public pdicll 
objcltiresfhatrmmimforthe 
~ s . R . t f i a r . r h e ( b e ~ ~ i o s i S d l ~  
withthedutybhteqn8ttbeatattulsia 
a c c m b m  with Q~~Iws'  i o l e n ~  
and 6ameworlr and, where Cmgmw b 
miht b pan'de feeaonabk d 
pe&file interpntatiaard* 
stauk. h e  Cltevmn, USA., I=. v. 
NatumI hwwces eefeme ComxI, 
Im*, 467 US. 837 (1- Sat&rs 
carriers a, not cable mema udx 
section 11'1 becaum thaJl elm* do nd 
ultisfv tkadealYitknull tupi-b. 
and do not 81 w i t h  the eondminb 
Cargsrr kapiaead on thecabla 
compulS0~ Manse. 

oll&rmsarr,ndedQrameda 
~ i n ~ S B l V m s e .  
C o n d d e m b o f ~ l n  erawhola. 
6ndbrdsedtbereawd.putdthe 
~ o f a a b & r ~ i a r e a t l o n  
m(t).-t--Congar 
intended tbr coap.h#J 1- b 
a~~hbkorlised-kra . 
&;vices. and not nationwide . 
retram.duioa se&m am& r satellite 

'b; line should read: 
hmowly to deny SBN ie license, and to" 
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'h; line should read: 
"satellite carriers like SBN did not have" 8 



localioad -1 ae!das 
r e * b e r l . r t p b k a ) d e a u J ~ ~ ~  
For exampk the seoond p n  ofthe 
oeuiun nqqQefinithdaable 
ryeem rcca to able system aperow 
i n 4 ~ ~ 4 u d a  
ringle bsabd.' Neilha -t hsr 
erry application for sateilih csnia 
oprr t iom Fadher, #ctiw 11l(f) 
daFiPcr a Ydbtacrt ri@ @eaC 
witbrrfe~tobrardarttdarrhioa 
stationr "within whae reRiaa 
area the cable rys- b located., While 
Itaay bethat w t e f h - a n h  
. I lb rc r ibcr r lecated~~(h . rar ia  
anm of a bmuhatrtrtioa.#irob*iour 
that the raeflite amiu a r  a %&ie 
SyatUlL" hnet wloclledwbiabh 
KqUkedbythedefinitiaL 

Furthermo~. it i s  .pparant that the 
operation af rectifm ll1 b on th 
FCC mler d a t i n g  dre cable industry. 
T b e w h o k m n o e p t o f d i 8 h n t ~  
local aignah, which fcemr tbs 
foundation of the royaity rch-istid 
to the concept of tbe mud cam d e e  
and the *'mien, rcgut.tim and 
authorizatier of the Pcderal 
Commmhticmr C a m  iadect 
on April 35. m.' 'I7 USC W. 
satellitecarriersmrcadendasllbt 
regulated by the FCC es s-, 
and Ult *mole concept af mmt carny 
a n d t h e i ( n b ~ ~ b r m n o  
application to (bem whatsoever. Nothing 
in the rtatute m#s  bgkdetirehhmy 
ruggerb \bet ihgmss intended reelion 
lll(a.gplybuahWi& 
n l r a ~ i o n ~ d a a l l a ~  
carriers,orueuldeqAaihmrU 
C o n p m  hed krtcndsd tbe m d t  
advanced nte&te csrrier 
commentatom. the FOC m a t i n g  
localized nind cable w d d  
apply to satdlite 

l n m m t m a r y , ~ ~ ~ ~  
recoaddemdits~ionamrauacsdkr 
the NPRM with rtPped to oatate 
camem, and reach e find amdudon 
tobayttratthqersadG.blduysbm 
within the meaning of rectka 1I-l and 
I I l a a ~ w t q r l ~ f I r I h a b l c  
c=d-Yb- 
Refund8 

kdiamm8dinChelVPPlHSIrR.t 
31581. .otcllite cmiem wbo barr am& 
filhga with theCoprigLt ofk! 
claiming the rection W W may 
mquert a refund. The Office reaffimu 
thaNPRMrehrndrtlItomentd00~ 
e a ~ h ~ t h a l r e F u n d r 0 r m M ; p l  
rubmitted IMP be o&ahd  by 
cabCt@tberlerraPiapDi*irio& 
Rahvdrrrillordy&&oa. 
requamabedrrndlalvrbdbe 
r e c e i v e d b y t i m O f 6 a m b t a ~  
lUachtmB4.RsqrnhdWd 

s b w d d b e a e r I t b a ~ D h i a &  
~ t r n o m a e . ~ e f ~ I  
Washing2an, D.C 20557. 
B. MMDS Operations 
(1) Eligibility Uader Set@ ill 

U d i k 4 3 i b ~ 0 1 1 c ~ n i r h r e s p ~ c t t o  
ukPBLte canierr. the CQP@@ Oma 
d o * a ~ R n d i r g  
~es-tkawmb~f- 
opwatanr for ~ 8 i l l ~  
licenrtq and mquesta public oemmd. 
The O h  baa c a d d y  conaided a d  
.M!- tbc COmneRk Iwviewsd* 
positkn axprrnsed in Be  NPRM. d 
~ U N e I ~ a d ~  
hietory d d m  111. Th O l a  narr 
l e8c&a ib t iRJ* th l tm  
f ~ u a r e a d c a M c ~ ~  
the m e a n i n g d r d i w m .  .ad 
thedatearema ~ f o r u ~ m p u l r o y  
li-. 

I h a q u e a t i o n o r ~ ~ r y f o r  
compulrory e d  
debate cu the c -. 4J- 
expntledwhatiaLhekrim.nr 
-8~idanodinhrntiarh- 
Aa noted in the discussion d the 
comarmta tbe-eproae~aang 
flnulhnrofaaahsia*- 
constnrction.*)rrtr*ee, jldkiat 
hhmmta(ion. and mMit dm. 
~ l t h o u h  the first GO mt bf afiimate 

arend&de.ydcmrirnotonly 
rupportabk. but required mder aR fimr 
liner of irquby. 

~ ~ ~ p r o o e e ~ ~  
wmmen&tam rupp&&~ MUDS' 
d # w i y k r r t b ~ r e r ) , l i c e R a e  
have.adti&ed tha Ofi6m's .Prt#id 
a ~ c b u g h g t h t i t h r * i a h b d  
the c ~ n a a s d r t . t u b r y 4 x m m d b .  
They-Qat breORiaherigmrnd 
t h e p l a i n m ~ o f t h e d e h i t i o n o f a  
cable vatem appearIqg in rection 111m 
and her ammhed ELs tumr far too 
namwly 80 an bo canrtrict the license to 
- w c P 1 d i - .  
SeepmtW,Dismrlmd(be 
#mmaA4 q m .  Thcp &.ge tbat the 
Offi'i k a h  i p m d  h e  plain 
meaning of the p h e  "other 
wmmmbtbm dumeir" a m  in 
rectiarr iI¶(f), asad abdmd 
w w e a e n t e d ~ r a q u i ~ t r &  
it8 m e ~ 1 Q Q I s q e r ~  do make 

. via"* 
wrrrm --w tbej say. 
slldtbaafFiceiPOrirpAddhPve 
p r f m d y - r r r i t b t b r l ~  

~ h P q y & & e ~ d f h a e  
comarsrt.larr.(kCopyrisktOffiac 
believer it ha8 followed,bba dem of - 
etotutoy a x u h c h m  Tbe propr 
application of tba rYler af&nu~ our 

the phrase -* carnmua- 
channels." and the mv&hUX 
comaentotoo bs*daT$ued the1 tbe 
Offids interpretation of the statute is 
limited& t h e ~ a f t l a e d e 6 R i t i o n  
ofe uble ayrtem in .eftion 1ll(fL If 
hibfiX can ba fit into the amaning of 
"othertxlmmdmtionsrharurelr," tbecr 
the matter imerolved and MMDS 
operators are cable systemr. This view 
of.cetmn 1% hPwwer. ignorer a 
cardinal d e e d  rtatutory construction: a 
&ahtory proYisbrr must be interpreted 
as a '@)sch of a 
.kouki co* Waaectim with 
evmy other part section .o aa to 
p d s e a h P r m o a i w r u L & ~ g ~  
mt ppper te d n e  interpntath~ to 
the one eection to be constfied." LA 
su- sht CDJlst. ~.~ tsth d. 
l9BZ). Does induSi0n of MMDS make 
renre with Ihe und operatian of 
rectim 111 w a whde? A p h b  reeding 
of rechu 111 am a whole & 
phia naming d ' 0 t h  -dmtble 
~ " I t ~ ~ o f ~  
conflict8 with 0 t h  p m v i h r  &sWtion 
111. or caurer language in the rtatute to 
become ruperfluous or inoperative, then 
clearly the "plain meaning" of "other 
communicationr channel8 cannot be 
raid to indude the operationr of MMDS. 

The other tenet of rtatutory 
conrtruction for which the Office har 
been criticized ir in conatruing the 
compulrory liceme narrowly. The 
Copyright Office bar followed the 
principle of narrow interpretation of the 
compulrory licenee rince inception of 
the Copyright Act in 1976, nee 
Compulsory License for Cable Systems, 
49 FR 14814,14950 (1984). and this 
approach ir fully combtent with the - 
provirionr of the Act and the ruler of 
statutory comtruction See 73 Am. Jur. 
2d 313 ( l m ]  (rtating that "rtatuter 
panting exemptiom from their general 
operation must be rtrictly wmtrued, 
and any doubt must be mrolved againrt 
the one asserting the exemption."] 
Section 108 is a b r a d  grant of exclusive 
rightr to the owner of a copyrighted 
work, and the limitatiom to thore rights 
are rpelled out in the rtatute with 
specificity and precirion See 17 U.S.C. 
107-115,119: nee also, 1976 House 
Report at 61 ('The approach of the bill b 
to net forth the copyright owner'r 
exclurive rights in broad t e r n  in 
rection 108, and then to provide various 
limitationr. qualificatiom, or 
exemptiom in the 12 rectiom that 
follow."], adopting the recommendation 
of the Staff of House Committee on the 
Judiciary, 89th Cong., i r t  Serr, 
Copyright Law Revirion part 8.1885 
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Supplementary Report of the Register at 
14. (Comm. Print 1965). ["We believe 
that the author'o rights rhould be rtated 
in the statute in broad tenns. and that 
the rpecific limitatione on them rhould 
not go any further than ir rhown to be 
necerrary in the public interert.") 

Connrerr'r treatment of the ~ubl ic  
right which ie the right 

impacted bv recondaw tranemirrione. 
confinnr &r principliof the Copyright 
Act. The Copyright Act of 1909 
exempted nonprofit public performance 
of nondramatic muric and literary 
works. The 1970 Copyright Act modifier 
this exemption. Not only are the key 
terms "perform" ("by means of any 
device or procerr"). "publicly" ("to 
tranrmit ' ' ' by meanr by any device 
or procerr"), and "tranrmit" ("to 
communicate by any device or pmcerr") 
defined broadly, ree 1976 Houre Report 
at 62-85. but the exceptions and 
limitations on the public performance 
right are specific and narrowly drawn. 
Ar one example. the general nonprofit 
exemption of the 1808 Act became a 
eerier of narrower exemption8 of 17 
limitations in rections llQ111.118. and 
lla The provieion that moat clorely 
approximate8 the 1908 Act'r nonprofit 
exemption. 17 U.S.C. 110(4), ir hedged 
with qualifying language: it doer not 
apply to tranrmirriona to the public: 
there muet be no purpore of direct or 
indirect commercial advantage: there 
muet be no fee or other compensation to 
the perfonnem. promotem. or organizen: 
there can be no direct or indirect 
admireion charge unlerr the proceed 
are ured exclueively for educational, 
religious. or charitable purporer. and in 
&ore carer the author ha8 the right to 
object in writing to the public 
performance. 
Ae the ownem of exclurive righte in a 

work, copyright holdere pomerr a 
property grant which entitles them to 
negotiate and bargain for use of the 
work Thir property ri&t L limited only 
in well articulated exception8 appearing 
in.the rtatute. The cable compuleory 
liceme ir one of thorn exceptions. and 
the Copyright Office will not dilute the 
property right of copyright holdere 
beyond what b exprereed in the 
statutory exception. 
In applying the principle8 of rtatutory 

construction and embracing a view that 
eection ill ehould be conrtrued 
narrowly.* the Copyright Office her alro 
examined the legirlative hirtory. Several 
commentatom argued that it ir improper 
for the Office to consult legielative . 
hirtory rince. in their opinion, the 
language contained in the definition of a 
cable ryrtem b evident on ite face and 
Conlpaaaional intent ir therefore proved. 

The Copyright Office rejecte this 
porition, rince the precire meaning of 
"other communicationr channels" ir far 
from obviour. The Office alro doer not 
believe that failure to examine the 
legirlative hirtory of the Copyright Act 
when the meaninn ir not evident on it8 
face would be conrirtent with itr 
rtatutory obhgation to interpret the Act. 
The true purpore of rtatutow 
interpretjltion ir to dqermine and 
understand how Confp?rr intended the 
law to operate, and a-&cia1 element to 
achieving that undemtanding ir 
examhdy the cimunrtancer 
rumundrng ite parrage. and what war 
raid regarding itr provirionr. 
Coneequently, the Copyright Office 
carefully examined the legirlative 
hirtory in order to anawer the ultimate 
question: Did Congrerr intend the cable 
compulrory licenee to apply to non-wire 
recondary tranamirrion r e ~ c e r  ruch as 
MMDS? 

The third and fourth interpretory 
principlee-judicial interpretation and 
public policy-played lerrer to 
nonexirtent mler. Ae noted oupm. the 
Copyright Office ir not technically 
bound by judicial decirionr concerning 
interpretation of rection 111 (unlerr, of 
come. the decirion ir a review of an 
Office rule or interpretation under the 
APA). but look8 to thore carer for 
guidance and helpful insight. The Office 
ha8 already diecuered that it did not 
find the decirion in SBN pemuarive with 
rerpect to ratellite camiem' eligibility for 
compulrory licenring. and the reasoning 
exprerred in the care ir not helpful to 
the irrue of MMDS. The series of case8 
dealing with the parrive camer 
exemption were abo not enlightening on 
the quertion of what ir a cable ryrtem, 
and therefore have limited application 
Ae dircurred oupm, general public 
policy irsuer are for Congrerr to 
rerolve,' and the question of whether it 
ie round policy to m a t e  a compulsory 
license for MMDS operatione ir for 
future legirlation The rtatutory 
language and legirlative hirtory 
therefore form the barir for today's 
policy decision. 

The Copyright Office begin8 ite 
analyrir with an examination of the 
requiremente of a cable rystem in 
rection III(~), and then expands it8 
consideration to the whole of rection 
111 to determine if MMDS inclueion is 
consirtent with the operation of the 
compulrory licenring rcheme. Ar 
dircuered supm, a cable ryrtem ir 
defined ar: (1) A facility located in any 
State, Temtory, k t  Territory or 
Po~~eeaion. that (2) radvea \he sigaab 
of FCC l i d  bmsdcaa mbtkma. and 

(3) mekee secondary transmisrian of ' 
thoat? signale, (4) by %ha, o a k  or 
other communicationr channelr." to (5) 
rubrcribhrg members of the pat who 
pay fur s a d  .rrvicc 17 U-SC Ill(f). 
MMDS operaton ortmribly satisfy 
reqtliRmenta 1 thruugh 3 ud 5 in that 
they are eome type of facility, located in 
a Stete. which receives t e l e v i h  19 
b r o e h t  .ienals andchager 
subscriben for their receipt It L a h  
a p p ~ n a t  that MMDS operatom do make 
eecondq kmamiationr, but the 
question rani@ whether they do .o by 
"win* cablea or other unnmuaicPiionr 
channels" wiihin th ~~1templetion of 
the *tub, and cur satisfy the otber 
r e h a a t  clefhitione and coaditione of 
the cable urnrpuleory liceme. 

T h e ~ R e p o r t t o ~ 1 9 7 6  
Copyright Act &es the eectiau 
l l l ( f )  definition af a cable ayatem. and 
eta* 

in mrt rCcdve~ a h  of one or- - 

teiivirion broad&rt atatfau l i d  by (he 
PCC mud mskw mecondon benunisdm d 
rucb signah te mbudbii  m b  el tbe 
public w b p q  h Rcb ravior. A darsd 
cimit wim 8ys&m (Iho! a& amh~&~ 

definition. 

H . R . R e p . & . l V B g ( ( h C m g . , ? d ~  ' 

fXl (lW6) (emphaeia added). The 
Copyright Office r e d s  the h&U&ed 
parsage a8 mntempl.w a cab& 
ryrtaPP Co be. 'W circuit wire 

C a s g n r l d  alpport for. nucow 
labqmtmtlm of uctlon 111 M ba found In Ib. 
aumawu mfamlcn t o m  ~ t l o n r  on . 
~ & 1 . . C a r g . u ~ a o t t o . L l a I b . u b l r  
-w.xpladby-Inf=** 
policy. 91aE. low power rt.tloru w m  m t  " I d '  
rigrJI by appliutlan of the PCCr 1 m  must-cuty 
r d r  Gmgma am.lld.d he deAnltlon of " I d  
vnla uu" la 1- to -1.8 rUtulory at& 
f o r ~ w i n n t h e r i g r l o f a l m r p a r  
at.& q d f i e m  u b d  r- 

T l m ~ t O f R a m u r ( r s r p e d u U y d i u g . .  
wirbheammnblof theChlrfdth.FCCrMu 
l(.dl. h u .  who WJEd t h t  puwc poucy 
oarlQntloor f~mhtap mht lao  of Ib. able 
a n n ~ ~ t o w L I M D S W e d o a o t  
~thmtona.xImdadtoWMM)h"Ikmu 
d d  ramah available d y  to m d l t l d  u b b  
ryrtrmr .ad othr highly l0Ulb.d llonbradcut 
ameolllmm eurla media of Umlt.d ..~U.blllty." 
f = c a m m m 1 ( r a t 7 . b ( . n y o f ~ ~ m n a r r  
~ b y ~ r r o r J d b a m u b b y d b . c (  
b m d u r w  wrvlar, by ut.lllt. ourkrr by Ib. 
1.l.pbauannP.nhr.adhtvn~vnl~ 
~ ~ 1 ~ C a y p n r d l d m t a m s i d e r ~ p u b k  
w m - o f = - . E o m p u i r o y  
~ t o t k r ~ b b w n l o r . I b . ~ t  
~ r b a J d a o t m ~ t h e b . u ( b o r l l y t o l n ~ t  
tbr Copyrlgbt Act h th way. UnWu h FCC 
whicb bu morrrmenbd dMmUon of th. u b b  &. Rlpor( h.Cm Docket 87-25.4 
FcCRcdsnl(los).th.CoplrbbtOWatnth 
pmadag t a b  m paltlan 0 he b@htlvr 
~ b n u r o f m l i m i r u ~ o a ~ I h r a b k  
ampdwry ihnm by &mat of Ihm Copyri#ht 
m 

'b; line should read: 
'(3) makes secondary transmissions of" 

19"a state, which receives television" 10 

17~rTor; line should r e d :  
"senes of narrower exemptions or" 



system" that cam- bsoadcsrt rigmala 
rince tbe language maker it clear t h t  a 
closed circuit wire rystem which did not 
carry broodcast rignals would not be a 
cable system within the mean& of 
rection 111. Thia r e a h  ir confinned by 
an earlier paesage in the House Report 
which describes a typical cable system: 
" A t y p i c a l r y r t e m ~ a f a E M t r a l  
antenna which receiver and a@i6e~ 
televium signal8 ando J?&# 
cobles through wbich the dgnak~ IXG 
tranamitted to the recei- relr af 
individual eubrcr ih"  Id. at 88 
(emphaei. -1. The H.rma hpad8 
use of the tenm 'closed circait rrim 
system" and 'hetwork of cabler' 
suggests that the phrase "other 
communications charmeb appearing in 
the statutory definition was not 
intended to include open tranamiaeion 
path s m i a r  such as M w  
The idea of a dored drcvit wire 

system ir further rupported through 20 
consideration of that hirtory behind 
enactment of section 111. The problems 
presented by cable W s i o n  during the 
general revision of the copyright law are 
well documented. Iha dht to wark oat 
the h1 comprmniw anbodied in 
rection 111 delayed pa-age of thc 
Copyright Act for rhnoa l 0  yeam. See 
H.R Rep. No. 1476, cmb Cang., Zd 
a9 (1976). Numerum private and 
gwarnmental meetings were h M b y  w 
with tbe interested partiea hr un effort to 
worE out an agmemmt At that thne, 
then wmaverydaarpichutafrrho 
and what the table hhmby was and 
how it was ngulated. lbe two 
watershed cable mpyright carca rrhid! 
pmpted  Conlperr to impbw -m'4@ 
liability on c a b  mystems and led to the 
creation of section 111, Fortnight?y Corp. 
v. United W& Telr vision, h.. 392 
US. 390 (1988) and TdcpmtwCorp. v. 
CBS, I.., 4 l S  U.8.394 (19741. iwolved 
traditional wind cloeed tram- 
path cable systems. Indeed, thmqbut 
the d e r  of c o ~ r i o n s l  hearbga 
invol* cable television them war 
constant nEetance to Srirs tdswhhn.'' 
and the term televiskm" d 
"wire t a l e v i ~ n "  mn, a d  
interchangeably. Sea. e.g., Gapydght 
Law Revirion. H e  B e h  
Snbcomm.!3ofthcHoarraCnmPHdceim 
the judiciary, 89th Gong. 1st Sesc 1342 
(1986) (statement of Fred& Ford X C  
Commissiowr). It b tkefoeh appmmt 
&atChgmshada8rmuntimbdkg 
of what a cable syam war a rrlrad, 
clored transmissim path service that 
carried b m ~ t ~ . T b h  k not 
r ~ r i n c s ~ h d e b a k  
period from the hte iwUr  thmagh the 
d y 1 W & r r i r e d + s M s ~ w a S  
the only ldad d d l e  tsimhh that 

them was. k. infm, dhmion 

remcea. 
Caagre8r's undemtmding af the c a b  

industry and whet it soaght to m a t e  
ir confirmed by the manner in which il 
rtructmed the comgabory ticenee 
amund the sflw of FCC zegdation of 
cable. The 1976 Houae Beport plainly 
rtatea that recticml matea a 
r ~ c r m - i n t m p 1 a ~ ~ e e o  
copyright and d c s t i m  
regulation: 

(A]ny rtatutay a&ae h t  Lpasr 
copyright kbility oo a w e  kdeuisim .y.rclPa 
m u . s t t r l u ~ o f k ~ & u a d  
compUcated d m  md rqulrtionr adopted by 
the Federal Cornmunicetiom Commlrria 10 

. govern tbe ceble isisvidon industry. WMb 
t h e C o m d ~ ~ u ~ d d y a ~ ~  
- i n t h M U a a y ~  ' ' w k b  
w o u ~ ~ c r i c r s d t h t k s p ( 3 0 1 ~ ~ *  
mi@ be cha~ctuirrd u .fla - tiorupolicyn,'.th.mdttmhr 
h-kurldtbei.(apL~b=t'"-b 
, p + m d ~ ~ w d a t i m r ~ l r  
of the legishtlo". 
H.RIltp.No.~47&91tb~..2uScsa 
8B (1e;a). Tba ncogired %erp\aJ' 
and h a  on FCC &Pion is 
embodied d h d y  In the statute. 7% 
'kh, ngalathe.  and aathizatiurm of 
the Federal Coamuuricationr 
Commirribn ia effect 4~ ApcillS, 1W8.'' 
17 U.S.C lll(fJ am the key to 
determining loaal *ersur distaat stahu 
of broadart 8@ah, and am a &at 
factor in computing oopyrisht royalties. 
Furtber. t& lioem anty covers thoss 
broaddrt sipah wwbose carriqe by a 
cable mtea3 is % m i u i M e  Pmier the 
ruler, rigdatkeu. or auihrkmtlonr of 
the Pedeml Caaaapnlcotionr 
Comminh," 17 U . W  I l l fc~I ) ,  
in* a whale body of FCC 
ragulationr governing wired domed 
tremunidoe path systsass and their 
permitted Md mmpemitted r i m 1  
cattiage. In rbat copyright liabilitJ end 
royalty ampmasation am cntirsly 
p d i a b d o a . r J a a r e o l ~ t h n  
tmpored m t& wired cable tdwirion 
iaduatrybytbePrX:hlWtkMMDS 
ryrtemr bare wrsr kenregdated by 
the PCC am cable ryrlslos conaeqwntb. 
it h diffissft b inraghe ban Conpm 
codd bave crer tnteded the 
compulary liceme to exbmd to 
owratianr Mre MMDS when it h i d  
&veryjhdpb.ndfunctiondth 
licenee on FCC nylation of Lba - 
indurtxy. 

l a e ~ p r c e e o f l ~ t i . s b h t w J  
offered by c a m t e n t a h  8upoHiq 
inclueion of MMDS within the canapt 
of a CIS% system was a atatemmt at the 
1675 h d n g a  an tha revision bill. h 

rummarking the opcration of aection 
111. R-a of Copy-ta Barbam 
R ~ ~ t e d :  

Fi~&tkrcopsoftkpro*kion:it 
dealr with all kbda of aecondhry 
tranrmirrio~. which I I ~ U ~ ~ Y  meanr  idt ti^ - 
up ekctrieal- migna~r.-tmsdcs;t 
rignak, off the w and mtmnrnittirg them 
r imdh~byomeaemratbeother-  
wwPpabbb.lrameti.rsrk 
c~mmuniabip Ckmdh lite dmmave  
a n d ~ I . r a r ~ b u a ~ i o m ( h . t  
~ ~ ~ t h r ~ y . i r r P b o u Q i f n o t i n ~ l  
0~~ -- 

Hearings on-H.R 2ZU befon the 
Subc~mm. OII Courts. Civil Libe*s. 
and the Administration d justice of the 
H a r e  Comm. on (he Judiciary, 94th 
Gong., 1st Sear. 1820 (1976). Pro-MMDS 
ommentatots argue that this passage 
am-b tu a nmgnitim by the 
Collgrers that other types of non-dnd 
b-i.00 serricea existed or m m  
co-ated in the near future, and 
that the aeeti~n H 1  definition of a cable 
rYrtem would be broad enough to 
encomPast3 those new eystmr. Thir 
a-t is faulty for several reasons. 

First, the argument fa: 
Ringer's quote in pmpel 
d iscu~ed earlier, the tr 
legislative process den 
Congrers had an unde 
systems er  wired, clo 
path rervicer regulatl 
therefore unlikely that Conpa. 
abruptly change thh perception and 
desire to include all typer of new 
retmmmisrion remcea, not regulated 
by the FCC, without noting the cbange in 
either the atatute or the legislative 
hirtory. The phralle "other 
communicatiom cbannele" was not new 
to the 1978 revision bill. and in fact bad 
appeared in billr ar  far back M 
See. H.R. Rep. No. 2237.8Qi.b C o w  2d 
Sen. 7 (1966). Ringer'r passage does not 
offer a dercription of "other 
communicatio~ cbannab," becaw rbs 
war d d b i n g  rection 111 w e d  and 
not d i b ~ ~ l w  the debition d a cable 
wrtem. It ir clear that d o n  HI u 8 
whole dealr with variarm kiaL of 
secondary transmineionr, rubjactiDg 
some recondary tranrmiwiom to fill 
liability in paragraph (b] and exempting 
othm in paragmpb (a). Only cable 
ryrtem secondary tramuairdaru, 
howewer, am eligible for the compdroy 
lianrs of paragraphr (c), (d). and (el. 
h4orsover. Ringer waa simply referr@ 
to the obvious fact that microwave 
t r a n d r s i o ~  wen  used by traditional 
wired cable ryltema and &a obsaved 
that wired ryltemn might use larar 
beam in Lhe future. Cable operaton 
used microwave to distribute dirtant 
broadcast B@& and. in rome carea 

'h; line should read: 
"considcrabion of the history behind" 
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retransmit aignals from one headed to 
another.' 

Second. the argument that the Ringer 
passage supporb the position that 
Congres~ recognized new types of non- 
wired retransmimion services and 
sounht to inclu.de them within the 
-"pulrory lice* scheme directly 

with another muviaion of 
section 113. Section 1ll(b] impose8 
liability on those wbo make secondary 
bansmissions of copyrighted worh 
where the primary transmission b not 
made to the public at large but is 
controlled and limited to reception by 
certain members of the public. The 
House Report gives examples of such 
services: "Enamples of transmissions 
not intended for the general public are 
background music services such as 
MUZAK. closed circuit broadcasts to 
theatres, pay television (STV) or pay 
cable." H A  Rep No. 1476.84th Cone, 
2d Sess. 92 (1878) (emphasis added]. 
Thus, "closed circuit wite,system" 
which are not mbject to compulsoy 
licensing becauee they do m t  c a y  
broadcast signalr, ree id. at 89 
(defmition of a cable lystem]. along with 
pay ceble and subscription television 
are dearly subject to full copyright 
liability. The pmMMDS commentaton 
fully described how, in its initial 
incarnation as MDS MMDS war a pay 
television (SrY) servia: 

Aitbetbath.th.pyrightAct("Act")wn 
pmmdptd c b d n  known u -1 and 
MDS2 were th. anly chum& autbalrad for 
commercial cabletype d w .  Thase 
frequencjas wars d tn moat mjcr markets 
for the dkfn'butian af a aiagle * ~ ~ f r  
TVwrvicedwarcLnweat thetime of 
paraage of tbc Ad. 

Technivision. he. comments at 4 
(emphasis addad). ckmgnmr wan 
therefore very much aware of MDS in 
1976,1 and specifically chose to subject 
it to full copyright liability through 
section Ill(%]. Them ir nothing in the 
Copyright Act or i b  legislative history 
even ~ t b g  that Cmgmw 
contemplated that one day MDS might 
become ~nnetMng other than SW. and 
that at that tima it aholltd receive the 
benefits of section 111. To m a t e  such a 
presumption reads far too much into the 
statute, and violates the prindple that 
compulsory licenses should be 
corntrued narrowly. 

Finally, it cannot be denied that 
Congress intended the compulsory 
license to be tied to a cable tndmby 
which was highly regulated by tha FCC 
See supm. The X C s  definition of a 
cableryrtmr,ineffectwhilethe 
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Copyright Act was passed. defined a 
cable system as 'hdistn'brytng) 
signals by wire or cable ' ' '," 8 While 
the reference to "by wire or cable" was 
dropped by the FCC in 1977, the 
Commiedon specifically stated that the 
change was not to be "interpreted to 
include such non-cable television 
broadcast station &cea as Multipoint 
Distribution Systems ' ' '." First 
Report and Order in Docket 20561.83 
FCC 2d 956. Q66 (1sri)-~egdation of 
cable systems fmm a communications 
standpoint. therefore, was limited to 
traditional. wire-based, closed path 
transmission services. Congress chose to 
freeze several key definition8 to the FCC 
d e n  in effect on Apd IS. 1970 or on the 
date of enactment (October IS, 1976). 
The whole struchrre of the cable 
c o m p h r y  liceme and the amount of 
royaltier payable depends on the 1976 
FCC regulationn. This higbly 
complicated body of rulm which waa 
criticel to the balancing of copyright and 
ceble ueer intertllk did not and does 
not apply to MMDS facilitier* Aa the 
Motion Pichna Auociation of America, 
Inc c o d y  pointa out. including a 
video provider in the compdmy licenae 
which L mt subject to PCC repletion 
would nria tbe critical balance 
eatablbbed in Motion Picture 
Aa~tioodAJnerica.iac,comments 
at 5. For caernple, the syndicated 
exclusivity ruler, very much a part of 
cable ngulotion in 1~70 and now 
recently rebtituted in a diftermt form 
by the FCC do not apply to MMDS 
operatam tb- d h h g  them to 
import as  much distant m @ d  
prolpamming as desired, 
notwithstanding the exclusive contra- 
entered into by broedcaat stationa It b 
therefore amnter4tuitive to ammt that 
Coryparrintendeda bchdogyneutrsl 
compulrary liccnra in 1918 ap licaMe lo 
all types and f o m  of video dlivery 
systems. regulated or unnguiated. 
against a legislative and historical 
backdrop of a dominant industry 
dirtributing silprela b ita rubecriben by 
wired closed transmimion paths, which 
was highly regulated by the FCC. 

In summary, the Copydght Office 
formally concludes that MDS and 
MMDS operatioxu do not retisfy the 
definition of a cable system appearing in 
section 111, and therefore do no qualify 21 
for ceble compulsory liceming. 
(2) Refunds 

The Copyright Office has had a 
practice of accepting and will continue 
to aceept statements of account and 
royalty payments h m  MMDS operaton 
without pronouncing whether MMDS 

*'~rrm; line s h d d  read: 
"scctim 111, and4beforeda not qualify" 

facilitier qualified for compulsory 
licensing. The Office has also received a 
number of filings from MMDS operators 
without knowledge of them as such, 
since the Statement of Account do not 22 
require such identification. Given the 
Office's final decision, effective January 
1, I-, that MDS and MMDS facilities 
are not cable systems and do not qualify 
for section Ill compulsory licensing. 
refunds of monies submitted mav be 
obtained by contacting the ~icer;s& 
Division of the Copyright Office. 
Refunds wi l l  only be made on a 
requested basis, and requests must be 
made in writing no later than March I, 

* Error; lines should read: 
"since the Statements of Account do not" 12 



1944. Refund requerte should be rent to 
Licensing Division, Copyright Office, 
Library of Congrerr, Warhingtoa DC 
20557. 
* * * * .  

With respect to the Regulatory 
Flexibility Act, the Copyright Office 
taker the paition that thin Act doer not 
apply to Copyright Office rulemaking. 
The Copyright Office ir a department of 
the Library of Congrera which ir part of 
the legirlative branch. Neither the 
Library of Congrerr nor the Copyright 
Office ir an "agency" within the 
meaning of the Adminirtrative 
Procedure Act of June 11.1910, a8 
amended [title 5. US. Code. rubchapter 
I1 and chapter 7). The Regulatory 
Flexibility Act conrequently doer not 
apply to the Copyright Office rinca the 
Actaffects only those entitle8 of the 23 
Federal Government that are agencies 
ar  defined m the Adminirtratlve 
Procedure Act.1° 

Urt of Subj& in 57 CFR Part 201 

Cable ryrtemr; Cable compulsory 
license. 

In conaideration of the foregoing, part 
201 of 37 CPR chapter U ir amended in 
the manner ret forth below. 

PART 201-+ENERA1 PROVISIONS 

1. The authority d q o n  for part 201 is 
revired to read a8 foil-8: 

Autbaity Set 702 80 Stat Wl. 17 U.&C 
702 m . 7  ir alw irrued under 17 U.S.C IOB 
109. and 410: m . 1 6  ir alw irrued under 17 
U a C  IIB: m.17 in alw hued under 17 
uac 111. 

z Section 201.17 ir revised by adding 
parelpaph (k) to read ar followr: 

fi) Satellite carriers and MMDS not 
eligible. Satellite carriers, ratellite 
rerale carriers. multipoint dirtribution 
rervicer. and multichannel multipoint 
dbtribution rervicer are not eligible for 
the cable compulrory license bared 
upon an interpretation of the whole of 
rection 111 of title 17 of the United 
Stater Code. At it8 election, any such 
entlty who paid copyright royalties into 
the Copyright Office in an attempt to 
comply with 17 U.S.C. 111 may obtain a 
refund of thwyaltier paid by 
rubmitting a written requert no later 
than March 1,1994. addrerred to the 
Licensing Divirioa Copyright Office. 
Librery of Congrerr. Washington, DC 
20667. ' 

w- 
R@sbrofCapyr&ht% 

Approved by: 
J-H.- 
Thr t'bmZMan of COngnw 
[FR Doc Q2-is511 Filed 1-2892; &45 rm] 
M O O D I W c D I W I  

l~Ths copyTi&t OfRo w u  not 6IJbl.a to thr 
AdmW~tmtiwRuadumMbdonl~~~d1tL 
a m n r ~ t o l t o n t y L a . n ~ r P . d f i . d ~ ~  
m ( d )  of tb M (k 'd aclionr Ukeo 
by tb Rbrtm of tmdrr (hlr Ulb I17L" 
axapt with m p d  to tb. uuklq of coplr of 
c o d 1  d.paiU) (17 U S  m)). 5b. cOpyli&t 
Mdamnot .uL. tbOiBa.n 'yncy*ar  
&find b Ib. Mminirtmlw Roadum Act. Pot 

%or; line should read: 
"Act affects only those entities of the" 
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