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37 CFR Part 201 

IDoclr.1 No. Wl l b n 1  

c.bkcaapul.Ory~D.&ltkn 
of-- 
A e E m C o ~ ~ . L f b r m y o f  
Conxlw6. 
A& Notice of proposed rulemak@. 

suuwrrm. The Copyright OWce of the 
Library of u pmgorias 
regulotianr that govern the eoaditioau 

which ratdlite ma* antenna 
telwisioo (SMATV) ryst- qdib 
es cable aysteme unde the compubor~ 
l i cen l~  rnechonLm of ~ O Q  111 of thc 
Copyright Act At the name time. tht 
Office u alro ~nnouncina a pdicy 
decision that mtellite carrlerm am not 
eligible for the cable cornpolray lice- 
and aphminary pdrey decision thet - 
multicbnnnel multipoint diehibution 
rervicer (MMDS) are not cable aystemr 
and therefore are not eligible for the 
cable compulsory lice- The p m w d  
regulations would implement a portion 
of rection 111 of thc Copyright Act of 
1976, title 17 U S  dating to the 
compulsory licenae for secondary 
transmission by cable systems. 
DATES: Initial comments should be 
received no later than September 9, 
Im. Reply comments should be 
received August 12 1991. 
FOR NRfHER tNFORYAnON -ACE 
Dorothy Schrader. General Counsel, 
Copyright Library of Congress. 
Washington. DC m. Telephone: (m) 
707-8380. 
'~rror; line should reed: 
"received October 9,1991." 

On October 1s 1988. the C o q t  
Office in a notice of inquiry (51 FR 
36706) invited public comment on !he 
definition of the term "cable -em" M 

ft concerm the operation d the 
c d ~  l i m i n g  m h e  iu title 
17 u.s.C. 111, the Copyright Act d l g m .  
The Office rolidted comments on all 
aspecta of the kan whether rateUte 
maoter antenna television (SMATYJ and 
multichannel multipoint distributiw 
&a (MMDS) operetims qualify as 
cable systems d m  1 111 d the 
Copyright Act. The Office also 
requested comment on five -ic 
questions, dircussed in part II below. 

Comments were M t e d  though 
December 15,1988, and reply commentr 
through January 13,1987. The Capyrisht 
Office d v e d  twenty-two comments, 
including six from representativer of 
SMATV ownem and operatom, four 
from ~pnsentat ivm of MMDS owners 
and operators. m e  fmm the 
representative of an apetator of both 
SMATV imd MMDS rystems, m n  
from repremtativsr of broadcast 
entttier (networks. w t w d  &iliatea, 
the Public h d c a s w  Skvke, and 
h d e  ~ o a o c i a ~ ) ,  trm hm 
~repeentativee of m t  ormarl 
programmen. me fmm the Pakml  
Trade Commission. and me fmm the 
National CaMe Teelevision Amodetian. 
The Office also &red nine nptY 
coments. 

The commmt period was xwpmed 
from A-t 3,1987. until September 2 
1987 (52 FR UrrS11, ro that the public 
might respond to four comments 
receiwd by the Copyright Ofiice after 
the closing of the initfal comment and 

reply period. The Office received three 
additional commentr at that time. 

On May 1 O . l s O .  the Copyright Office 
again reopened thin Inquiry [53 FR 
17982) to broaden the rcope of the 
inquiry to include ireuer relating to the 
eligibility of satellite carriers to operate 
under the rection 111 compulsory 
license. In addition to general comment 
about the eligibility of ratellite carriers 
to qualify as cable ryrtems for purporer 
of 17 U.S.C. 111(c], the Office nought 
comment ar to whether the same entity 
may clualify for the passive carrier 
exemptionof rection 111(a) with rerpect 
to certain tranemisrions and also qualify 
an a cable ryrtem with respect to other 
transmissions. 

Comments were invited through July 
18,1988. The Office received fifteen 
comments, including seven from 
reuresentativer of television broadcast 
eititier [such as networks, network 
affiliated stations, independent stations, 
and the Public Broadcasting Service]. 
two from representatives of copyright * 

owner/progmmrners, four from 
representatives of satellite csmere. one 
from a distributor of satellite 
retransmission services, and one from 
the National Cable Televi~inn 
Ansodation. 

A. The SMATV/MMDS Issue 
The representatives of SMATV 

owners and operatom uniformly argue 
that SMATV operations are cable 
system under the cable compulsory 
license, and the representatives of 
MMDS owners and operators argue that . 
MMDS operations are cable systems.. " 

However, the representatives of 
copyright ownere and broadcast entities 

'h; line aho@d read: 
U f i c e  in a Nohce of Inquiry (51 FR" 



were m t  d f m m .  from an in-m-me 
parpcctiva, their poritionr on the 
questiom prrrmtd in thb brqdrY. 

From the brardcartrm' P--9 

the repwentativer of NBC. and 
(=Bs a f f i i t d  stations, the National 
Aosociation of hadcastera  (NAB). and 
the Aosodation of -t 
Televbba 81. tiana 0 agae that 
neitba 8MAn nor MMDS fadlitim 
qualify a~ ubk system. However, the 
Public Wwdarting SeHicc IPBS) and 
Tumer Broadcarting System, Inc aaDe 
that both typer of fecilitien do q d f y  as 
cable ryrtema and ABC taken the 
position that SMAn faci l i th  qualify. 
but MMDS facilities do not. 

The copyright a w n e r / y e r s  
are erimildy divided in therr VIM. Thc 
Motion Pictme Aosocietim of &m?rica 
and the performing rights rocieties 
( M P A A / M U ~ ~ C ) ) .  filixtg together. befien 
that both SMATV and MMDS fadlftier 
qualify as caMe systems d e  the 
representatives of the profe~~rional 
s p m  leagues (Sports) contend that 
neither type of facility q u a l i i  

Furany, the National Cable Television 
Aorocietion PJtXA) takes a neutral 
position. The Federal Trade 
Commirsion. though not addressing the 
legal issue, argues that, from a public 
policy perspective, compulsory l i c e m ~ ~  
are bennfd er a derogation of the 
general free market copyright licenring 
syetem, and the Copyright Office rhodd 
not flnd that new retransmission 
rervices are eligible for the cable 
compul~ry  licenee. 

1. hgumente supporting the view that 
SMATV operatione qualify a r  cable 
systems under Section 111. 

a. Those commentators representing 
SMATV ownere and operators, and also 
MPAA/Music. PBS. Turner Broadcasting 
System. Inc. (Turner), and Capital 
Cities/ AW: contend that mATV 
operations meet the explicit 
requiremenu set out in the definition of 
cable system in section 111(f), each 
being: 

a facility bcrrted h any h t ~  ' far i tq .  
Trwl Territory, or Porrerrion Ulat in whole 
or in part receive &DU& transmitted by one 
or more television broadcart rtationa 
licensed by the Federal Communicationr 
Commirrlon (FCC). and maka mondary 
tranmirrionr of ruch rignalr or pmsramr by 
w i m .  cablea, a other mmunicationa 
channel8 to rubauibing memberr of thc 
publrc who pay for ruch service. :. 

As will be discussed in greater detail 
below, these pahies uniformly contend 
that the fact that certain recipient8 of 
SMATV signah are "indirect" 
subscribem doer not adversely affect 
the SMATV facility'# eligibility as a 
cable syetem. 

b. Six comments ton npneenting 
SMATV ownem m d  opcrrton. Capital 
CitiesIABC (ABC). and Turner ague 
that SMATV fad t i e r -  us 
technologically equivalent to cabh 
systems. They point out that b m  a 
practical standpoint both type8 of 
ryrteau plovide a c lod  circuit 
te&virion #Nice g e n d y  comprised 
of o f f 4  m d  ntellib !rantmined TV 
rignalr: both utilize antennas a d  
satellite earth statiom to rs&ive those 
rignab. variour electronic equipmmt to 
pmcerr them .ad d cable m d  
related amplific.tim equipment to 
distribute than to viewem; and today 
S M A T V f a d U h c a a b u  
te&doghdy raphisticatad as 
traditionrl cable. One representative of 
various SMATV fad t i e8  acmuatdy 
noted in itr reply oommentm that them 
was no dhgmement among the 
commentaton as a wtrde that the 
operations of SMATV a d  cable 
fadlitkr us i d e a t i d  

Several of tba above commentaton 
note t h t  the only f d o a a l  diffmmce 
between the two types of facilities ir 
that S M A n  syrtamr us g e n e d y  
confined poppMcally-to private 
property and do not crou public nghb 
of way wbarcu cable rystenu do 
generally crou public nghtr of way. 
Thir fact mrultr in the further din- 
that cabie ryrtemr us often rsgulPted at 
local. state and federal levels. while 
SMATV system are not. The 
commentatom argue that there 
differen- based on realty and 
ownership considerationr, should not 
affect the copyright analysis. 

c. Several SMATV representatives as 
well a8 MPAA/hiuaic maintain that 
because S M A n  facilities are 
functionally identical to traditional 
cable facilities a d  the services they 
offer are complekly interchangeable 
with the rervicer offered by cable. the 
two diflennt indurtrier am in direct 
competitioo with on6 h e r  and 
should be d v m  equal trantment under 
the copyri&t krr Furthrrrmom. tha 
F e d e d  Trade Commiuien m) h& 
that tha majot palicy w ~ i d e m t i o n  in - 
favor of including SMATV syrtems as 
cable systems under the copyright law 
would be the elimination of a potential 
artificial flow of resources to traditional 
cable and away from its functionally 
identical competitors in the 
marketplace.' MPAA/Muric stale that 
they "are aware of no statutory 
justification for further extending the 
immense subsidy granted the traditional 
cable industrv in the fonn of the 
compulsory licenre by denying its 
substantial benefits to new competitive 

deiivery ryrterns such or SMATV and 
MhiDS that fall within the literal 
meaning of a 'cable system' as defined 
in the Copyright Act" Comment No. 0 at 
3. 

d. Five commentatom representing 
SMATV owners and operators and 
Turner ague  that the legislative hirtory 
to section 111 indicate6 that Congmr 
intended the defdtion of cable system 
to be applied broadly in the future to 
include certain facilities other than 
traditional cable rystemr. ro long as the 
policy conriderationr undertying the 
creation of the cable compulsory license 
apply to those facilities. Those 
commentatom claim this is the position 
taken by several courts that have 
reviewed Corypersional policy 
unddying the compulsory licensing 
mechanism of &on 1H. 
For exampla in WGN Continental 

Bmadcasting Co. v. United Video. Inc.. 
693 FJd  622 627 (7th CJr. 1982). the 
Seventh Cirarit rtated: 
The comprehonnive overhaul of copyright 

law by the M t  Act of 1878 war 
lmpsUed by nant tcchndogiul advamrr 
ruch u xerog~~phy a d  u b b  televirion 
which the oollrb &erpre- the prior a c ~  
the C o p w t  Act of lOOQ bad not d d t  witb 
b Cocgrr'r rOLfsctiw Thir ba- 
ruggwt. h t  congrew probably waied the 
c o l v l  to interpret the dcfinitioml provirion8 
d the acr act flexibly. w that It would c o v a  
nsw t d d o g h  ar they append  rather 
then to h-t thou pavirionr narrowly 
a d  no fomm (hgmn pdodiully to update 
thd& 

Likewho, the Eightb C M t  cautioned 
that '7i)ntapntation of the (Copyr!ght 
Act) mrut occur in the reel world of 
telecommunications, not in a vacuum' * 
because Congress did not intend "' ' ' 
to freeze for 1 111 purpores both 
technological development and 
implementation" Hubhnl 
Bmadcasting, Inc v. Southern SateIIite, 
Inc.. ;T;rl F.2d 393.400 (8th Cir. lsBS). 
c e d  denied, 479 U . S  100s (hc. a lm) 
[quoting &stem Microwave, Inc. v. 
Doubletiny Sports, Inc.. 00l F.2d 125.132 
(2d Cir. 1982). In Eastern Microwave, the 
court looked to 'the common sense of 
the statute ' ' ' to itr purpow, (and) 
to the practical coneequencer of the 
suggested interpretations ' ' ' for 
what light each inquiry might shed" @ 
F.2d at 1s. 

Applying these principler. the 
commentators contend that because the 
practical consequences of the 
distribution of broadcast signals by 
S W T V  systems are the same as the 

L; line should r d  
"what light each inquiry might shed."691" 



consequences of the distribution of such 
signals by traditional CATV rvstemr. 
and the technology used by SMATV 
systemr ir not inconsistent with the . . 
definition of a cable system as it is 
contained in e o n  111(f) (and is in fact 
the name). then an interpretation that a 
SMATV ia not a cable ryrtem under 
rection 111 would be inconriatent with 
Congrerdonal intent or the meaning of 
the rtatute. 

Taking thin argument one step further. 
these commentatom note that in 1976. 
when Congnnrr created the cable 
compulsory licenee, the FCC'r defmition 
of "cable televieion rystem" difiered 
significantly fmm the definition 
Congresr adopted in the Copyright Act .: 
Among the inconsistencies between the? 
two definition8 war that the FCC8 - 
definition exempted from regulation as 6 ' 
cable ryrtem any facility that served 
only rubraibem in one or more 
multipleunit d w e l l i i  under 
ownership, c o n d  or management, 
typically SMATV-type rystems. See 63 
F.C.C.2d 956 (1Bn). The commentators 
contend that if Congrear had wanted to 
limit the availability of the cable 
compulmry license to traditional cable 
systems. it easily could have done M, by 
defining the term "cable rystem" by 
reference to the PCC'r definltia' ar it 
did in meveral other defirritionr found in 
section 111 of the Copyright Act. 

Several of these commentators also 
argue that tbe rame rationale applied by 
Congress in 1978 for granting the cable 
industry a compulsory license applies 
now to the SMATV industry. Congress 
created a compulsory license for cable 
because, while it recognized that cable 
systems are commercial enterpriser 
whose operations a n  baaed on the 
carriage of copyrighted program 
material and'that copyright royalties 
should be paid by cable operators for 
their use of that material. "it would be 
impractical and unduly burdenrome to 
require every cable system to negotiate 
with every copyright owner whore work 
waa retransmitted by a cable rystem? 
H.R. Rep. NO. 1478, Mth Cong., 2d Sera. 
89 (1976). The game rationale would 
apply for including SMATV ryrtemr 
under the compulrory licensing scheme. 
Likewise. these commentatom contend. 
including SMATV rystems ar cable 
systems would further the important 
public purposes framed in the copyright 
clause of the Conetitution by "allowfng 
the public to benefit by the wider 

dimemination of worka cartied on 
televirion broadcart ripah." Capibl 
Cities Cable, Inc v. Crisp, 467 U.S. 891, 
-11 (1081) (dimmring the policy 
objectives of the cable compulrory 
licenne). 

In expnrring there views. the 
commentaton note that often SMATV 
operatom are rmall burineanmen or 
entreprenew. rimilar to the majority of 
cable operatom in the le80'r and 1970'0. 
who lack the bargaining power and the 
adminirtrative m e w  that would be 
necerrary to engage in individual 
copyright negotiationn with innumerable 
program ruppliem. They believe that 
SMATV operatom should be afforded 
the rame opportunity that traditional 
cable ryrtemr are afforded to benefit 
from the cable campulroy licenne. 

e. In answering the Copyright Office's 
general inquiry into whether SMATV 
system a n  ekgible for a compulsory 
ticenre under 6 111. a number of 
commentatom go beyond a dillcwsion of 
the definition of cable myatem to 
examine the irrue of whether the 
camage of dirtant rignalr by SMATV 
ryrtemr ir "permirrible under the ruler. 
regdatiom, or authorizationr of the 
Federal Communicationr Commirrion" 
The cornmentatom include ugumenta on 
thir point because rection lll(c) of the 
Copyright Act provider that a particular 
cable rystem'r camage of btoadcart 
rignals is not eligible for compulrory 
licensing if such camage L not 
permissible under the FCC8 ruler. 

One commentator reprerenting 
SMATV facilitier and a commentator 
representing ABC make the argument 
that SMATV rystemr are indeed 
affirmatively authorized by the FCC to 
retransmit broadcart rignalr. These 
parties point to a 1983 order issued by 
the FCC in which the Commission 
treated SMATV service as falling within 
the long-established exemption of 
master antenna teleyision rystems from 
its cable regulations. Earth Satellile 
Communicotions, Inc., 85 F.C.C.2d 1223, 
1224 (1983). mcon. denied. FCC 64-206, 
released May 14,1984. offdrub nom. 
New York State Comm 'n on Cable 
Television v. FCC. 748 F a  804 (D.C. Clr. 
1984). The commentators ruggeet that 
the FCC'r findim in that order reflects 
an affirmative fin* that the signal 
ntranmirsion activities of SMATV 
operators are 'permissible" ar  a matter 
of communication8 policy. 

f. ABC maker the argument that the 
cable Qmpulsory license applier only to 
"retranrmitw media that are local in 
rcope," and that SMATV facilitier meet 
this raquirement. Comment No. 13 at 1. 
NCXA and NBC Television Affiliates 
agree with ABCr agument, but apply It 

diflerently with respect to the MMDS 
media. See Comment No. 8 at 29; 
(Reply) Comment No. 27 at 2-3. ABC 
offem a hirtorical analyrir that lookr to 
the communication8 environment 
immediately prior to enactment of the 
Copyright Act of 1976. It note8 that at 
that time. "rupemtationa." broadcart 
rtationr retranrmitted via ratelhte to 
cable ryrtemr a m r r  the nation ar a 
whole, did not yet exirt. It conten& that 
the rtationr that did exirt had little 
incentive to reek or ability to obtain, 
program rights in dirtant marketa that 
they could exploit only through 
exporure of their rignalr on cable 
ryrtemr in thore markets. ABC contendr 
that thir rituation, primarily caured by 
the fnbemnt charactexirtlca of cable 
technology at the time war recognized 
by the FCC ro that the FCC regulated 
the cable indurtry ar a highly localized 
media of limited ~ailability. Comment 
No. 13 at M. 

ABC then ague8 that Congrerr. 
cogdzant of the FCC8 regulations and 
the l W l  conrennur agreement among 
reprerentativer of the broadcasting. 
cable. and p indurtrier that 
b~ the f z  those 
rcgulationa, created a compulsory 
licerue for cable rystemr of local. not 
national. rcope. ABC maintains that the 
section lll(f) definition of cable ryrtem 
maker clear that cable ryrtemr muet be 
local tranrrni~ion media. Ar evidence, 
it pointa to the requirement that a cable 
facility be located in "any State, 
Temtory. Trust Territory, or 
Porresrios" and to the definition'r 
references to "contiguous communities" 
and "local rervice areae" of primary 
transmitters. Id. at 9-10. 

Applying the definition to SMATV 
operationr. ABC find8 that they "utilize 
cable technology" and "an  inherently 
localized tranrmission media of limited 
availability." Id. at ul. N m A  and NBC 
Television Affiliates apparently agree. 
Comment No. 8 at 8; Comment No. 27 at 
2-3. While only N(=TA applies thir 
rearoning to conclude that MMDS 
facilitier a n  inherently localized 
traluunirsion media of limited 
availability. all three commentatore 
agree that retranrmirrionr of broadcast 
rignalr to oatelUte dirh ownere by direct 
broadcast ratellite ryrtemr ouch as 
Satellite Broadcart Network (SBN) fail 
to qualify for the compulrory l ice~re on 
thew (as well as other) gmundr. 

g. In their reply comments, the 
National Cable Satellite Association 
(NCSA). NCXA, and Tempo, in addition 
to a number of commentators 
representing MMDS facilitier, ague  that 
the Copyright Office rhmld not consider 
one point raiwd by reveral 



commentators opposing the view that 
SMATV (and MMDS) operations qualify 
for a compulsory license under section 
111: The fact that several government 
agencies are generally opposed to 
compuloory licenses in favor of free 
market licensing arrangements. and 
specifically wge that no new 
compulsory licenses be created. These 
reply commentators ague  that the issue 
for the Copyright Office to decide is not , 
one of the expansion of the cable license 
but rather, whether certain facilities an 
by their very nature cable systems 
under section 111. 

h Also in reply comments, Tempo 
raises the point that the construction of 
a cable system b typically more 
expensive than the construction of 
SMATV or MMDS systems and. 
sometimes, a traditional cable system 
wishes to build a SMATV or MMDS 
facility as an adjunct to its already 
existing system in order to serve 
'additional subscribers. Tempo agues 
that given a broad definition in section 
rll(f). It would be bad policy for the 
Copyright Office to take a position that 
precludes the availability of cost 
efficient technology under the cable 
compulsory license. 

2. Arguments opposing the view that 
SMAW operations qualify as cable 
systems under section 111. 

a. Five commentators ague that 
Sh4AW operations do not qualify as 
cable systems under section 111: 
Representatives of NBC, CBS, the 
Professional Sports Leagues (Sports). 
and, filing jointly. CBS affiliate station 
operators Bonneville international 
Corporation and Northern Television. 
h c .  @onneville/Northem], and 
broadcaster trade associations NAB and 
INTV. These commentators all argue 
that the cable compulsory license 
represent8 a derogation from the basic 
copyright principles embodied in the 
Copknght Act that ensure to copyright 
owners the right to control the use of 
them creation8 and should. therefore, be 
construed narrowly rather than broadly. 
They note that the Copyright Office has 
token such n narrow view of the statute 
in the past. See Comment No. 17 at 2, 
citing 49 FR 14844,1495031 (April 16. 
1984). 

These commentators point out that 
sectlon 111 represents a carefully 
crafted solution to a ten-year struggle in 
Ccngrese to resolve conflicting legal, 
pol~cy, and practical concerns 
surrounding one very specific industry: 

'&or; line should reed: 
"one of the expansion of the cable liceme' 

The cable industry as it existed at that 
time.' As such. they contend that it 
would be inconsistent with basic legal 
principles for the Copyright Office to 
extend the section 111 license to any 
new industry that may now come along. 
absent absolutely clear evidence that 
such a result was intended by Congress. 
NAB/INTV note that Congress's 
consideration ofthe Satellite Home 
Viewer Act indicates that Congrew is 
willing to consider irrues nguding the 
availabutv and term of comwborv 
lice&ing h r  new delivery systems 
Comment No. 22 at 5. 

b. NBC CBS Bonneville/Northem, 
and NAB/INTV all suggest that the 
Copyright Office does not have the 
authority to take the position that 
SMATV operations qualify as cable 
systems under the section 111(f'j 
definttion. and thereby "extend" the 
compulsory license. They contend that 
such action would-overstep the line 
between the Office's administrative role 
and the role of policy making, which 
rightfully belongs to Congress. In regard 
to the SMATV issue they assert that 
"the legislative and other regulatory 
signposts to which the Copyright Office 
might have recourse in interpreting the 
law provide only ambiguous guidance at 
best" Comment No. 3 at 4. 
NBC ruggests that the SMATV issue 

raises the same authority questions 
raieed by an issue faced by the Office 
several years ago: whether low power 
television statiom. which 
technologically evolved after the 
enactment of section 111. rhould be 
considered l o d  under the rection 111 
definition of "local service area." NBC 
argues that the Copyright Office took a 
neutral position on that issue and 
waited for Congress to clarify the law. 
and the Office ahould do the same in the 
instant case. 

c. NBC. CBS. and NAB/INTV take the 
position that Sh4ATV facilities do not 
qualify as cable systems under the 
express language of section lll(f). NBC 
and CBS argue that typical SMATV 
operations do not serve "subscribing 
members of the public who pay for 
(retransmission of broadcast signals)." 
because they commonly serve residents 
of condominiums. apartment buildings 

T h e  Sparla commentator a q u ~  that the 
Supreme Courl In Co1ds:em v. Cohfom~e 412 U.S  
548.564 (18731 (~nterprellng the Copyn#ht Act of 
18091. mendetu that the Copjmght Act ahould be 
interpreted agalnrt the technolql~cal backpound 
exlatlng at the hme the atalule wea enacted. 
Acwrdlngly. Sparla auggeatm h a t  the cable 
mmpulaory Ilcenae cannot be conatrued to apply to 
a media that d ~ d  not errat in 1876. Comment No. 17 
at H. CBS ntea to TeIepmmplsr Corp. v. CES Inc. 
415 U.S 334.414 Ilo74). Ilnterptaurg the Copyright 
Act of 19081 for lha nme popaltion. Coaurwnt N a  
18 at 9. 

and trailer parks and occupants of 
hotels. motels, and other lodgings. who 
may pay for SMATV rervice only 
indirectly when they pay condominium 
fees. rent. or service or lodging fees. 

N A B / W  ague that Sh4ATV 
systems do not make secondary 
transmissions "by wires. cables. or other 
communications channels," because 
Congrerr intended that language to 
mean retransmission by traditional 
cable systems; the phrase "other 
conuaunicatione channels." they 
contend was included in the definition 

' 

herelv to allow traditional cable 
s y s t e k  to upgrade their delivery 
mechanisms in linht of technolonical 
advances. CommGnt No. 22 at 3.- 

d. The commentators for Sports. CBS, 
and NAB/INTV offer several selections 
from the legislative history of section 
111 to demonstrate that Congress 
intended to draw a distinction between 
traditional cable and other 
retransmission media, such as master 
antenna television systems (MATV. the 
predecessor to SMATV systems); they 
contend the fact that Congress made 
such a distinction demonstrates that 
Congress intended for only traditional 
cable rystems, recognized a r  ruch in 
1976, to qualify for a compulsory license. 

Sporta and NAB/INTV cite to the 
section lll{a)(l) MATV exemption from 
copyright liability for the retransmissioa 
of local broadcast signals by the 
management of hotels. apartment 
house* etc. to the private lodgings of 
guests or residents when no direct 
charge is made for the e e ~ c e .  They 
ague  that this different treatment of 
MATV facilities and traditional cable 
reflects a Congressional recognition that 
all entities that retransmit distant 
broadcast signals do not qualrfy as 
cable systems under the cable 
compulsory license. They further suggest 
that a SMAW operator, having forfeited 
the section l l l (a ) ( l )  exemption, should 
not be able to escape traditional 
copyright liability by qualifying for the 
cable compulsory license. Comment No. 
17 at 10-11; Comment No. 22 at 3. n. 7. 

e. The commentator representing 
Sports maintains that the basic premise 
upon which Congress enacted seciton5 
111 to benefit cable systems is 
inapplicable to SMATV systems and. 
therefore. the compulsory licensing 
provision should not be extended to 
SMATV. The basic premise rcfemd to 
is Congrem's determination in 1978 that 
reliance an the retransmission of 
broadcast signals was necessary to 
provide the diversity of programming to 
allow the cable indurtry to survlve and 
grow. Sports contends that there 1s no 
compelling reason to pennit SMATV 

'~rror; line should r e d  
"upon whid Congreee enacted section" 



operatote to exploit copyright owners' 
creative effortr through compulsory 
licensing when the "economic viability 
of apartment houre managers and the . 
like obviowly doer not depend upon 
their ability to offer their residents 
amenitier ruch ar copyrighted distant 
signal programming (particularly, when 
such programming is merely added to 
the array of other non-broadcast 
programming which is available via 
satellite)." Comment No. 17 at 12. 

. . Thir sentiment is expressed in 
economic tenns in comments filed by 
the hr=. That agency concludes that, 
generally, today a distant signal 
programming market, for cable. SMATV, 
MMDS, and other ruch users, would 
likely exist and operate effectively 
without a compulrory license, contrary 
to Congresr'r findings in 1976. Comment 
No. 14 et 5. Thus. none of those 
induskier need to rely on a compulsory 
license to swive  and grow. 

f. The FTC, Sports. CBS, and 
Bonneville/Northern all ague that, as a 
matter of policy, it does not make sense 
to expand the rcope of the cable 
compulsory license and thereby extend 
the distortionary effects rection H1 
already har on the distant rignal 
programming market. The FTC reciter 
these distortionary effects. including the 
fact that copyright owners receive less 
remuneration from the compulsory 
license royalties than they would in the 
free market that because of thir 
theoretically the quality of their 
programming suffers and some programs 
are not produced at all, and that 
broadcasters, who are competitively 
disadvantaged, may not be able to 
afford to purchase the better quality 
programming that satellite delivery 
services can purchase at the lower 
compulsory licensing rates. 

These commentators point out that 
this particular argument has been 
offered at one time or another by the 
Copyright Office, the NTIA, the Justice 
Department, and the FCC as a reason 
for the elimination of the cable 
compulsory license altogether. With 
such criticism of section 111 open for 
Congressional consideration. Sports m d  
CBS argue. it would not promote sound 
administrative policy to expand the 
facilities that qualify for the license. 

Bonneville/Northern further argues 
that the current compulsory licensing 
scheme pores reveral prublemr for the 
relationship between television 
networks and their affiliate8 rqarding 
exclurive licenring arrangemenu for 
local areas. Thir commentator relater 
how the Canadian Satellite - - - - - - . - 

Communicatiom Company (CanCom) 
distribute6 United Stater originated 

network television r@dr throllghmt 
Canada via ~ t e l l i t e ,  and that 
programmhg ir available to certain 
cable ryrtemn in Ahrkr reveral h o w  in 
advance of Itr broadcmt by the local 
network affiater there. Bonnevillel 
Northern contend that ruch 
"prarrleaae" can have a debilitating 
effect on the network affilleter' ability 
to obtain advertisen, rerulting in 
fragmentation of the affiliater' 
advertiring bare and reduction in 
quality of 1u pmgmmhg. The 
commentator arguer that the rection 111 
licenre rhould not be "expanded. to 
SMATV and MMDS operaton who can 
then increare thir nqgative effect of the 
compulsory licenee. Comment No. I@ at 
b 7 .  

3. Agumentr in favor of the v i m  that 
MMDS operatiom qualify a8 cable 
ryrtemr under d o n  111. 

a. Comminb in favor of the view that 
MMDS operatiom qualify u cable 
ryrtemr under d o n  111 wars filed by 
fiw commentatom n p m r m w  MMDS 
ownen and operatan, by MPAA/Muric 
by Tempo Entqprhes, a ratellits carrier 
(Tempo). and by two broadcarting 
entities, T urna and WS. In generd. the 
m e  arguments dted above with 
rerpect to SMATV operatiom are a180 
cited in favor of the view that MMDS 
operatiom qualify ar  cable ryrtmu. 
However. rome commentaton relate 
fact8 unique to the MMDS technology in 
innkine certain of thore argumentr. Only 
thore comrnentr dirtin8ui&ing MMDS - 
from SMATV and/or traditional cable 
rybtemr will be mentioned below. 

b. With rerpect to agument 3.b." 
above. MMDS operators alro contend 
that MMDS facilltier are functionally 
equivalent to cable ryrtems, and they 
point out that they are in many arpectr 
technologically rimilar to cable ryrtemr. 
The MMDS operaton refer to their 
facilitier as "wirelerr cable ryrtems." a 
media that they contend include8 
Instructional Televirion Fixed Service 
(ITFS) and Operational Fixed 
Microwave Service (OFMS), other 
multiple channel microwave rervicer for 
which the FCC har allocated airwaver. 
One MMDS operator derwiber the 
technology ar followr: 

' ' the MDS. ITFS and OFS rtationa 
which will provide channel capacity to the 
w~relera cable ryatem will be co-located at a 
ringle tranrmirrion rite analogour to the 
cable headend. Pmm that banaitterl 
headend microwave r~gnala capable of beiq 
recc~ved thlrty or more mrlea away will bc 
banmmitted in DD omnid lmdou pttam to 
combined MDSln'FSIOP6 -tion 
equipment lnrlrlld on the rooftop of the 
mingle family midencan and multiple 
dwelling unitr ("MDUr"] of nubrcrlh 
tb. care of ringle family h e n .  wpmmte 

a b l w  will rua fmm the rooftop 
OP6 mtrmu and fmm any r u b a h -  
provided VHFIUHF antenna to m 
~ d d r s r u b b  nt-top deacmmblct/channe~ 
nlector. In the came of MDUr [where rooftop 
.VHF/UHF mrter antenna8 will prerunubly 
b o d y  be tn place). the two rooftop 
antanma *rill be connected by separate 
u b l m  to r 'W-beadend".wtlhin the 
bullding. A rtngle cable *rill then umnect the 
mini-beadend to the individual unita. 

Comment No. 4 at 6-7. 
The MMDS commentaton argue that, 

from a technological perspective, the 
recondary transmirrion remice that ir 
provided by MMDS ir Identical to the 
rervice provided by a coaxial cable 
ryrtem: Each rervice maker recondary 
ttaxumirriom of rignalr from a 
centralized headend to subrcribem. and 
each provider Itr rubrcriben with the 
equipment necerrary to receive the 
mi@r in their homer. The only 
diftwnce between wirelerr cable and 
c d a l  cable rervicer. they contend. ir 
that witelerr cable connectr itr 
rubrarlben with the cable headend via 
microwave tranrmirrionr, rather than 
wing the mom expen~lve medium of 
coaxialcable. The MMDS cornmentaton 

.ugue:that thin difference ir without 
din i fhnoe for copyright ptrrporer. 

Several commentators alro note that 
many traditional cable ryrtemr already 
ruc miwwave technology in one or 
more components of their operationr. 
And other traditionally wired ryrtemr 
are addmg an MMDS component. Such 
ryrtemr, they argue, are the 
technological equivalent of am MMDS 
facility with a "hard-wired" component 
See Comment No. 35 at 1-2 There 
hybrid facilitier, which integrate coaxial 
cable and microwave componentr for 
the purpore of reaching more 
rubrcribem more efficiently. a n  
dbcuraed In the comments received in 
the recond comment phare of thir 
proceedmg. The commentators indicate 
that. in the future, the line between 
traditional cable and MMDS wU1 be 
technologically blurred to the point that 
for many facilities, then will be no 
dircemable difference in the 
technological components of traditional 
cable ryrtemr and MMDS facilities 
other than the fact that each "rtarted" 
with a different type of facility. Id. at 9; 
Comment No. 32. 

c. With respect to argument '3.d." 
above, one commentator reprerenting 
MMDS operaton point8 to the Senate 
Report to the Copyright Act of 1976. 
which note8 that Congrerr intended that 
tbe cable ryrtem definltion encornpas8 
ryrtema operating in non-contiguom 
rtater, tedtorier, and porrerrionr that 
"may not meet the curtomary definition 
of a a b l e  ryrtem ' ' Ibut) for 



of t b s  legislation. Shall be 
as  conventional Systems 

despite the nacessw differen-8 
technology m d  operating p~ed-S . "  
Comment No. o at 4, quotine S. Rep. No. 
473. ~ 4 t h  Cong.. 1st Sess. 83 (1975)- The 
commentator contends that thin 
language demonstrates C o n ~ s s ' S  
willingness to acknowledge that 
advancementr in television s i p a l  
delivery technology might be 
incorporated in the cable compulsory 
license. However, the quoted language 
in context clearly refers to delivery of 
signals by facilities operating ln the 
noncontinental United States. 

The same commentator also quotes 
h m  the cable hearings in the 1070's a 
statement by then Register of Copyrightr 
Barbara knger, who observed that 
section 111 "deals with all kinds of 
secondary transmissions. which usually 
meann picking up electrical enegy 
signals. broadcast signals, off the air 
and retransmitting them simultaneously 
by one means or the other-usually 
cable but sometimes other 
communication channels, like 
microwave and apparently laser beam 
transmissions that are on the drawing 
boards if not in actual operation." 
Comment No. O at 4, quoting. Hearings 
before the Subcommittee on Courts. 
Civil Liberties, and the Administration 
of Justice of the House Judiciary 
Committee on HA. 2223,BQth Cong, 1st 
Sess. 1820. 

Another commentator argues that 
recent case law supports a reading of 
the definition of "cable system" that 
would include MMDS as a facility that 
uses "other communications channels" 
to transmit secondary signals to 
subscribers. Turner points to the Eighth 
Cucuit's decision in Hubbnrd 
Bnmdmstihg, Inc. v. Southern SoteIIite 
Systems. Inc., m F.2d 393 (8th Cir. 
19851, cert. denied. 478 U.S. 1005 (1988), 
in wh~ch  the court determined that the 
definltlon of "transmit" 

Is broad enough to include all conceivable 
forms and combinations of wired or wirelerr 
communications media, tncluding but by no 
meens limited to radio and televirion 
broadcesttng as we  know them. Each and 
every method by which the images or rounds 
comprising a performance or display are 
ptcked up and conveyed is a transmirrion . . .  

Id. at 401. quoting H.R. Rep. No. 1478. 
94th Cong., 2d Sess. 84 (1976). 

d. With respect to argument "i.e." 
above, commentators representing 
MMDS owners and operators argue in 
their reply comments that there is no 
disputing that MMDS operators may 
retransmit broadcast signals without 
objection from the FCC, and that section 

l l l [ c )  does not require an affirmative 
authorization to do so. but only non- 
obiection from the FCC. They also argue 
that section 325 of the Communications . 
Act of 18%. which requires a 
broadcaster to secure the pennission of 
another broadcaster before 
retransmitting any programming from 
that second broadcaster's television 
signal, does not prevent MMDS facilities 
from retransmitting television broadcast 
signals. 

The Microband Companies. 
incorporated [Microband). Pennsylvania 
Pay Television. Inc. (m. and the 
National Rural Telecommunications 
Cooperative submit that there is nothing 
in the language or legislative history of 
section l l l [c)  to support the contention 
that the FCC must affirmatively and 
expressly authorize the secondary 
transmission made by a particular cable 
system for that system to qualify for a 
compulsory license. They a g u e  to the 
contrary that the clear meaning of 
section l l l ( c )  is that the compulsory 
license is available so long a s  the 
secondary transmission comports with 
the FCC's rules. regulations, and 
authorizations. Comment No. 23 at 8; 
Comment No. 30 at 2: Comment No. 35 
at 6. Tempo adds that MMDS operations 
should be treated similarly to traditional 
cable systems with respect to section 
l l l(c):  "a traditional cable system that 
retransmits broadcast signals in 
violation of the FCC's rules and 
regulations is subject to a suit for 
infringement." Comment No. 29 at 4. 
Tempo suggests that it is for the FCC 
and the courts. and not the Copyright 
Office. to determine whether a 
particular retransmission is 
"oermissible" for Dumoses of section 
l i l ~ c )  of the cop);rig6t ~ c t .  

In their comments and reply 
comments. Microband and Microwave 
Communications Association. Inc. 
(MCA) carefully lay out the FCC rulings 
that, in effect. brought Mh.IDS into being. 
Microband traces the origins of MMDS 
to three FCC decisions in the early 
1980's: First, the FCC decided to 
reallocate to the MDS from the ITFS the 
eight 6 MHz microwave channels in the 
2596-2644 MHz band. Second. the FCC 
authorized the licensees of the other 

- twenty 6 MHz lTFS channels in the 
2500-2680 MHz band to lease excess 
capacity on those channels (previously 
reserved for ~ u b l i c  education ~umoses l  
to commercial operators. ~ h i r h .  the FCC 
modified its rules to permit licensees of 
the three 8 MHz channels at 2650-2858 
MHz. 2002-2668 MHL and 2674-2680 
MHz. allocated to the private 
Operational Fixed Service to employ 
those channels to distribute video 

programming to their customers. 
Comment No. 4 at 4-5: Comment No. 16 
at 2 3 .  Aa a result of these decisions. it 
became possible for the first tlme for 
companies such as  Microband to plan 
"wireless cable svstems" capable of 
satisfying the pu61ic demand for 
multiple channels of alternatives to local 
broadcast programming. 

Microband stresses in its reply 
comments that throughout the history of 
the multipoint distribution service. the 
FCC has continuously emphasized the 
flexible nature of the service and the 
wide variety of programming it can 
distribute. In fact. under the FCC's rules, 
unless otherwise restricted in the 
applicable instrument of authorization. 
MDS stations "may render any kind of 
communications service." 47 CFR 
21.903(b) (1985). Microband concludes 
that, given this broad language and the 
fact that the FCC has long been aware 
that MDS stations have been used for 
the secondary transmission of broadcast 
signah, the Copyright Office cannot 
conclude that the retransmisrion of 
broadcast signals by MMDS facilities is 
not permissible under the FCC rules. 

Lastly. Microband argues that section 
325(a) of the Communications Act does 
not render MMDS facilities ineligible for 
a cable compulsory license under 
section l l l(c] .  First. Mimband  a w e s  
that MMDS operations are not 
"broadcasting stations" for purposes of 
section 325(a], based on a 1979 FCC 
ruling and FCC dicta in a related 1988 
decision. That issue was decided finally 
by an FCC decision issued after the 
comment period in this proceeding 
closed. The decision will be discussed in 
part IV herein. Second. Microband 
argues that even if an MDS station is a 
broadcasting station, section 325[a) 
would not render the station's 
retransmission activities impermissible, 
it would merely require the station to 
acquire the consent of the broadcast 
station it chooses to retransmit. 
Comment No. 23 at 10-11. 

PFTV argues that the issue of whether 
MMDS facilities are "permitted" is 
really a non-issue. I! suggests that the 
FCC has in fact never "specifically 
authorized" cable broadcast 
retransmission, but has only restricted 
cable from making certain 
retransmissions. PFTV contends that, 
with no "must-carry" rules in effect, no 
FCC rules even arguably "authorize" 
conventional cable broadcast 
retransmission. 

d. With respect to argument "1.f." 
above. MCA takes the same position as  
NCTA that MMDS is, in fact. a local 
distribution medium because. like 
traditional cable systems, MMDS 



facilities transmit local and distant 
signals within a particular local service 
area. Comment No. 16 at 5. Another 
representative of MMDS and MDS 
operatom points out that the 
ovenvhelming majority of subscribem to 
MDS and MMDS senrice are private 
homes, typically located in areas where. 
becaure of local franchising disputes or 
expense, coaxial cable har not yet been 
installed. Comment No. 20. Thir fact 
would also demonrtrate the local nature 
of MMDS operations. 

4. m m e n t e  opposing the view that 
MMDS operations qualify as systems 

' 

under section 111. 
a. The three major networks. 

Bonneville/Northern (CBS affiliates], 
Nu/LNTV, and Sports take the position 
that MMDS operations do not qualify as 
cable syrtems under section 111. The 
FTC. while staying neutral on the legal 
issue, believes that policy concern8 
favor an interpretation of the defmition 
that excludes MMDS senrices. 
Generally, these commentatom make 
the same arguments regarding MMDS 
operations as they did above regarding 
SMATV facilities. However, the 
commentatom do make several unique 
arguments concerning the FCC8 
treatment of MMDS facilities and also 
concerning the language of the cable 
system definition as it in applied to 
MMDS facilities. Only these new 
arguments will be discussed below. 

b. As noted above. ABC, rupported by 
the NBC Affiliates [Comment No. 27). 
argues that the plain implication from 
the language of section 111[c] is that 
Congress "wanted to do more than 
avoid encouraging 'cable systemr' to 
violate any limitations or prohibitions 
that the FCC might impose. It required 
affirmative permissibility, rather than 
absence of violations." Comment No. 13 
at 13. Applying thin stricture to MMDS 
facilities. ABC maintains that MMDS 
plainly does not qualify for the 
compulsory license because the FCC has 
never considered whether distant signal 
retransmission by such a facility is 
"permissible" as a matter of 
communications policy. Id. at 22-23. 
Sports echoes this argument and notes 
that a baric question exists as to 
whether MMDS can retransmit distant 
signal programming contrary to the 
policy determination made in the FCC0 
Sports Rule at 47 CFR 76.67. Sports 
argues that if MMDS facilities can do so. 
affected sports interests should be 
entitled to  see^ an adjustment in tho 

'~rror line shodd read: 
" M M ~  operations qualify m cable sptems" 

cable royalty rater punuant to wction 
sol[b)[z)(C) of the Copyright Act 
Comment No. 17 at 1314. n 13. 

Sportr maker the additional comment 
that probably f 325(a) of the 
Communicationr Act of 1934 b u r  an 
FCC determination that an MMDS 
facility'r retranlmirrion of television 
broadcart rignalr ir permimible, 
becaure that provirion mquirer that a 
broadcasting rtation may not 
"rebroadcart" the programming of 
another broadcarting rmtion without the 
exprerr authority of the originating 
rtation. Sportl noter that neither the 
FCC nor the courts have determined 
whether an MMDS facility u a 
"broadcasting rtation" under rection 
325[a), but that the FCC, at the time their 
comment was filed with the Copyright 
Office, was cumntly considering the 
issue in CC Docket NO. 80-178. 

c. N A B / W .  Sports. and [=BS a w e  
that the langoage in the rection lll(fJ 
definition of cable rptem referring to 
tranamissionr made by "other 
communicatim charmelr" doer not 
indicate Congnsr'r nillingnesr to 
consider facilitier that utilize newly 
developed technology a8 cable uyetemr 
eligible for a cable compulrory licmre. 
Sportr argues that the language Mtr 
the technologier which may qualify for 
the cable compulsory license. became 
Congrers chore to modify tk t m  
"secondary tranamiaaionr" with a 
phrase listing certain limited means by 
which the trammirsionr mmt be made. 
Comment No. 33 at 2. Sportr. and 
NAB/lNTV all argue that the language 
was merely intended to afford the cable 
industry flexibility in the technology 
which it might employ to retranrmit 
broadcast signals, and not to extend 
compulsory licensing to a new indurtry 
not inverbgated by Con-. Comment 
No. 33 at 3: Comment No. 98 at 3; 
Comment No. 22 at 3. 

d. Several commentaton opporing the 
view that an MMDS facility qualifies a r  
a cable system argue that even if ouch a 
facility meets the definition in section 
Ill[fJ, an MMDS fadlity cannot qualify 
for a 5 111 compulsory license under 
section ~ l l [ c )  of the Copyright Act 
because the carriage of retransmitted 
signals by an MMDS facility is not 
"permissible under the rules, 
regulations, or authorizations of ihe 
(FCC)." One commentator argued that a 
pending FCC inquiry in CC Docket No. 
8G179 would clarify the issue. 

The main outcome of the inquiry was 
the FCC's determination that MDS 
licensees could henceforth choose 
whether to provide rervice on a "non- 
dominant" common carrier basis [for 
which the FCC taker a "forbearance 
from regulation" approach) or on a non- 

common carrier basis. rubject to general 
tequiments imp0Std on radio bwnse 
applicants by title Ill of the 
Communications Act with the exception 
of the title lU broadcarting obllgationr. 
Where a licenoee offem multiple 
channels (an do MMDS operatore], it 
may elect a different rtatur for each 
particular channel for which it is 
liceneed. Report and Order in CC 
Docket No. 86-178.2 F.C.C. Rcd. 4251, 
4252 (1987). 
The FCC found that thin flexible 

approach to election of rtatur worked 
well with respect to its authorization of 
domestic fixed ratellite transponder 
raler and rhould succeed for similar 
reamnr for MDS, given its evolution to 
date. 

On the bsue of whether an MMDS 
facility ir a "broedcarting" entity that is 
prohibited from retransmitting the rignal 
of a broadcart rtation without that 
rtation'r consent, pursuant to rection 
325(a) of the Communications Act the 
FCC determined that 'NDS will be 
rubject to Title IJ regulatiom generally, 
but not to th- aspects of the rtatute or 
our rule8 that are applicable specifically 
to broadcartem" Thin result war based 
on the FCC'r determination in another 
care that "point-temultipoint 
rubrcripticm rervices not receiv&le on 
c o n v e n t i d  televisim reto without 
converten ur decoden, and which are 
characterized by private umtractual 
relationrhipr are properly clarified ar 
non-broadcart servicer." Subscription 
Video. 2 F.C.C. Rcd 1001.1005 (1987). 

5. Question 2: Aeruming a SMATV 
m t e m  or MMDS entity qualifiee a r  a 
"cable rptem" under the Act can the 
operationr be accommodated within the 
prerent definition of "cable uyrtem" in 
O Un.11[a)[3]? Should the regulation be 
modified in order to apply to SMATV 
and MMDS operations, and if no, what 
policies are suggested? 

Generally, those commentators 
opposing the view that SMATV and/or 
MMDS operations are eligible ar cable 
syrtems under 5 111 did not answer thin 
question; one [NBC) merely rtated that 
the present regulation need not be 
modified. 

Seven commentators, MPAA/Music 
NCTA Tempo. Turner Broadcasting, the 
representative of Holiday Corp. 
(Holiday) [which is the owner/operator 
of many SMATV facilities). one MMDS 
operator, and PBS, argue that the 
Copyright Office's regulation concerning 
the definition of cable system, formerly 
37 CFR U)l.ll(a)(3) and now 201.17[b)(2), 
should be amended to delete the 
reference to "individual" cable systems 
being defined pursuant to the FCC'r 
definition of such systems. 

7~ line Aould read: 
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ce-in commentatom a h 0  8UggeSt 
that b e  ngulatiom mcerning the 
definition of cable S y S m  hou ld  be 
amended to W f y  b a t  SMATVIMMDS 
facilitia qualify as  cable sp tems  and 
the t e r n  mder  which they SO qualify. 
C o m n t  NO. 2 at 3; Comment No- Q at 
7; Comment No. 21 at 7. 
a Question 3: If the or MUDS 

qualifies as a "cable w t e m "  under the 
AC~, how rhould the portion of the 
definition of "cable system" in 17 U.S.C 
l l l ( f )  and 37 CFR m.l l (a)(3)  (now 
2m.i7(b)(2)) concerning transmitting 
rignals to (a) "rubscribing members." (b) 
"of the publit" (c) "who pay for such 
service" be interpreted as  regarding 
typical SMATV and MMDS operations? 
In order for e particular operation to 
qualify as  a "cable rystem" must there 
be a separate charge to the subsuiber 
for the retransmisrion service? If no t  
how rhall the p s a  receipte from 
subscribern be identified? 1s it 
pennisaible under the Act to report 
"zero" gnwa receipts because the 
retransmission service fees are 
subrumed with other rervices as  part of 
cooperative fees and the like? 

The pea t  majcnity of commentators, 
including representatives of SMATV 
and MMDS facilities. MPAAIMusic. 
Tempo, N a A  and PBS agree that the 
statutory criteria of "subscribing 
members of the public who pay for such 
service" is met in situations in which 
payment is made indirectly. That is. in 
situations where the management of a 
multiple dwelllng unit buildings pay 
bulk subscription rates to a SMATV or 
MMDS facility for providing the 
retransmission of broadcart signals to 
an identifiable p u p  of individual 
recipients, and the management charges 
the ultimate recipients of the signals 
either directly or indirectly through 
condominium fees, rent lodging fees, or 
otherwise, the facility will still qualify 
as a cable system eligible for a 
compulsory license. 

Microband and a commentator 
representing several MMDS facilities 
argue that such treatment of bulk 
subscriptions is warranted because 
many traditional cable systems that 
service multiple dwelling units regularly 
report bulk subscription receiptn as 
gross receipts in this way. so affording 
SMATV and Mh.iDS facilities similar 
treatment would not significantly 
diverge from present licensing practices. 

The commentator representing 
Holiday Corporation agrees. First. 
Holiday argues that Congress. in 
drafting the Copyright Act, used precise 
language to differentiate direct and 
indirect charges, where it intended that 
the distinction be relevant. For instance, 

the section l l l ( a ) ( l )  exemption is only 
available where no direct charge is 
made for service. Second. Holiday notes 
that copyright case law holds that 
indirect payment for the public 
performance of certain copyrighted 
works demonstrates use of the works 
"for profit" for provk~g copyright 
infringement. Holiday contends that 
these cases support a determination that 
indirect subscription payments made by 
individuals who receive retransmitted 
broadcast signalr to the management of 
a particular multiple dwelling unit are 
sufficient for a finding that the facility 
serving those individuals serves 
subscribing members of the public who 
pay for such service. Holiday does not 
distinguish a bulk billing situation from 
a situation in which the facility is 
actually owned and operated by the 
management of the multiple dwelling 
unit. Comment No. 17 a t  15-10. 

Two commentators argue that a 
SMATV or MMDS facility cannot be 
eligible for a compulsory license if there 
is no direct charge to the ultimate 
recipient of the retransmission service. 
because to be a subscriber. one must ~ - -  

pay a separate, identifiable fee for 
service. Comment No. 2 at 4: Comment 
No. 18 at 10. 

Several commontatom. including two 
representatives of SMATV facilities. 
N m A  and PBS, contend that a facility 
may not report "zero" or "de minimis" 
gross receipts and qualify for a 
compulsory license by paying the 
minimum fee. Comment No. 2 at 4; 
Comment No. 8 at 5; Comment No. 21 at 
8: Comment No. 24 at 7. N m A  and 
NSCA maintain that the notion of 
subscription implies that consumers 
have a choice whether to subscribe or 
not to subscribe. Thus. if the 
management of a multiple dwelling unit 
or the facility providing retransmission 
service to that management attempts to 
prorate some portion of $e 
condominium fee. rent lodging fee, or 
some other such fee, as  gross receipts 
for purposes of calculating a cable 
compulsory license royalty fee, the 
ultimate recipients of the signals must 
have a real option of not receiving the 
retransmission service and thereby 
paying a smaller condominium fee. rent. 
lodging fee. etc. If that is not the case. 
the management or facility will either 
have to report a bulksubscription fee, or 
will be ineligible to obtain a compulsory 
license. 

The commentator for Holiday suggests 
that where a hotel charges lodgers only 
indirectly for retransmission service, 
and the service is provided as  an 
amenity to lodgers and not as  a source 
of revenue to the hotel. the gross 

receipts should e::her be the cost to the 
hotel of providing the sen7ice to its 
guests [the "cost equation") or should be 
a figure arrived at by applying standard 
accounting principles to prorate :he cost 
of the retransmission service. Holiday 
suggests that this could be accomplished 
by applying the percentage of the hotel's 
total revenue from lodg~ng fees that the 
cost of providing distant signal 
retransmission service bears to the total 
cost of guest room services. Comment 
No. 7 at 15-16. 

Another commentator, representiilg a 
S u m  facility, suggests that where 
there is no clearly defined amount 
flowing to the operator of a 
retransmission service from a multiple 
dwelling unit, the operator should pay 
the minimum fee or use some "national 
average basic subscriber rateW.to be 
determined by the Copyright Office. 
Comment No. 1 at 3. Tempo argues that 
any time the management of a particular 
multiple dwelling unit is the entity that 
owns and operates a facility, the gross 
receipts will inevitably generate only 
the minimum fee royalty, ro no real 
problem exists with respect to 
attributing some amount for gross 
receipts. Comment No. 11 at 7. 

Finally, two commentators. 
representing MMDS facilities and' 
Tempo. argue that the vast majority of 
carer represent arrangements whereby 
the ultimate reci~ients of retransmitted 
television signaL pay a separate fee for 
such service to the facility providing the 
service. In fact, the MMDS 
representatives contend that most 
subscribers to MMDS retransmissions 
reside in single family dwellings in areas 
that are unserved by traditional cable 
aystemr due to franchising disputes or 
the cost efficiency of providing cable in 
that area. Thus, they maintain that the 
subscribership issue is not a problem in 
most cases. Comment No. 4 at 15; 
Comment No. 15 at 2: Comment No. 11 
at 6. 

7. Questiqn 4: Assuming SMATV and 
MMDS operations do fall within the 
Copyright Act's definition of "cable 
system." how should an "individual 
cable system for filing purposes be 
determined? If several ShlATV or 
MMDS operations under common 
ownership fall within the same 
geographic region should the operations 
be treated separately or as  one 
individual system? If SMATV or MMDS 
operations are to be grouped for filing 
purposes, what standards should be 
identified in the Copyright Office 
regulations to determine the groupings? 
What hardships would be imposed on 
SMATV and MMDS operators if they 
were required to group their systems? 



Four comrncntators representing the 
owners and operators of SMATV 
facilities a g u e  that two or more SMATV 
facilities in contiguous communities 
under common ownership or control 
should not be considered as  one cable 
system. National Cable Systems. h c .  
argues that because SMATVs use 
private rights of way they cannot 
arrange their distribution plants as they 
please; this prevents their intentional 
grouping or fragmentation of subscribers 
to avoid paying higher copyright royalty 
rates. These commentatom conclude 
that since they cannot so abuse the 
compulsory licensing system, they 
should not be subject to the contiguous 
communities grouping requirement. 
Comment No. 1 at 4. Holiday contends 
that while traditional cable systems 
under common ownershiu or control ~ ~- 

operating in contiguous communities are 
"functionallv" one cable svstem 
commonly &ed s M A ~  facilities 
operating in contiguous communities are 
not, because such facilities have nothing 
in common except perhaps the same 
program service. Comment No. 7 at 17. 
Jones Spacelink, Inc. adopts both of the . 
above arguments, and further contends 
that a de facto grouping by ownership 
rather than operational status will have 
the harsh result of denying small 
operators the chance to use the 
minimum fee provisions in section 111 
and of requiring SMATV operators to 
aggregate distant signals on one 
statement of account which were not 
commonly delivered to all subscribers. 
Comment No. 10 at 6-7. 

The other commentators addressing 
this question, NSCA. MPAAJMusic, 
NCTA. two commentators representing 
owners and operators of MMDS 
facilities. and PBS, all agree that the 
common ownership/contiguous 
communities rule should be applied to 
SMATV and MMDS facilities in the 
same manner as it is applied to 
traditional cable systems. 

Discussing this question, which arise. 
from the second sentence in the section 
111(f) definition of cable system NCTA 
urges the Copyright Office to 
acknowledge and address NCTX's 1903 
petit~on asking the Copyright Office to 
commence a proceeding to revisit the 
Office's construction of that second 
sentence. 

8. Question 5: If the SMATV or MMDb 
qualifies as a "cable system" under the 
Act, who is the "owner" of the system 
for purposes of completing the 
Statement of Account where the 
reception and redistribution equipment 
is owned by an apartment complex. but 
the installation. maintenance, and 

coordination of the programming semce B. The Satellite Carrier lssue 
is supplied by another entity? 

The eleven commentatom addressing 
this issue are almost unanimous in 
taking the position that the mtity that 
provides the secondary transmission 
service, markets the television signals to 
its ultimaterecipimb. end collects fees 
for the semce--usually the mtity that 
operates and maintains the SMATV or 
MMDS f a c i l i m h o u l d  be considered 
the owner of the syatem for purposes of 
securing a cable compulsory license by 
filing statements of account and royalty 
fees with the Copyright Office. National , 

Cablesystems. h c .  notes that this view 
of ownership is consistent with the 
situation often found at traditional cable 
systems where a particular syatem 
leases back cable hardware from the 
local telephone company or  utility. 
Comment No. 1 at 4. The mmmmtaton 
agree that mere ownemhip of SMATV or 
MMUS equipment by e particular 
multiple dwelling unit is i n d ~ c i m t  to 
render the owner or manager of the unit 
the "owner" of the facility-under the 
Copyright Act when another entity ir  
contracting with that owner or manager 
to provide recondary trammission 
service for a fee. 

MPMfMusic advise the Office to 
avoid a determination of who is the 
owner of a SMATV or MMDS facility 
under the compulsory license for now, 
and instead make case-by-case 
determinations a s  ownership questions 
arise. Comment No. 6 a t  5. 

PES takes the position that either the 
owner of the distribution equipment or 
the entity that provides equipment 
maintenance and programming service. 
at  their election, can be designated the 
"owner" for purposes of section 111. P3S 
adds that. should the parties fail to 
reach an agreement on who is the 
owner, then the burden to file should fall 
on the ownerof the equipment because 
that party is more comparable to the 
owner of a traditional cable system. 
Comment No. Zl at 9. 

The NSCA originally argued that the 
owner of a SMATV or MMDS facility 
should be the party that owns the 
reception and redistribution equipment, 
because the definition of cable system 
focuses upon the physical aspects of a 
facility. However, in its reply comments, 
NSCA states that i t  would not oppose 
the view that the owner is the entity that 
provides retransmission service and 
maintains the facilitv, so lone as the 
Copyright Office clcrifies thet fact in its 
regulations to give clear notice a s  to 
where the fadlity'r responsibilities 
under section 111 lie. Comment No. U at 
11. 

1. The Comments. 
On May 19. l a ,  the Copyright Office 

reopened this inquiry into the definition 
of cable systems to include issues 
relating to the eligibility of ratellite 
camem to operate under section 111 of 
the cable compulsory license. The Office 
received comments from thirteen parties 
representing a variety of interests. 
including copies of briefs and 
submissions to the court involving 
litination with the Satellite Broadcast 
~ e r w o r k  [SBN]. Viewpoints reg&lng 
the eligibility of satellite carriers 
contrasted sharply. and many 
commentators suggested that the 
Copyright Office should not act to 
resolve the issue or, in the alternative, 
that the issue was mooted by resolution 
of the SEN litigation and passage of the 
Setellite Home Viewer Act. The 
Copyright Office, however. feeis that it 
is rtill neceseary to resolve this hue. 
While the district court decirion in the 
SEN case provides a helpful guideline, 
the decision ir nonethelean confined to 
the particular circumstances of that care 
and the Copyright Office ir  not bound 
by it in deciding whether all satellite 
carriers do or do not fit the definition of 
a cable system for p q m r e r  of the 
Copyright Act. 

Furthermore, while the new Satellite 
Home Viewer Act now provides ratellite 
carriem with a compulsory licenee, the 
Act does not answer the quertion of 
whether satellite carriers formerly 
qualified for the cable compulsory 
license. When the Act expires in six 
years, it may be necessary to again 
examine whether satellite carriers fit the 
definition of a cable system. Now that 
the issue is before the Copyright OfFice, 
the Office wishes to resolve rather than 
postpone a decision and face the 
possibility of having to revisit this 
matter when the Satellite Act expires. 

Arguments made by parties opposed 
to the position that ratellite carriers are 
cable systems for 8 111 purposes 
generally followed the same path. The 
most frequently stressed point was that 
satellite carriem do not fit the literal 
terms of the definition of a cable rystem 
found in 17 U.S.C. lll(f). That rection 
defines a cable system as: 
a facility. located in any State. Territory. 
Trust Territory, or Posrerrion, that in whole 
or in part nceivea rignalr transmitted or 
program bmadcart by one or more 
televirion broadcart rtationa lianred by the 
Federal Gmmunicationr Commirrion and 
maker recondary tranamissionr of ruch 
signalr or pmgramr by wirer, abler. or other 
communications channelr LO rubrcribing 
membem of the public who pay for ruch, 
urvicc. 



It is argued that satellite camen ,  such 
a s  SBN, do not satisfy this defmition 
bemuse they are not "a facility, located 
in any State ' (that) makes 
secondary transmissions to 
subscribing members of thegublic." 
~ l t h o u g h  satellite carriers may have . 
certain facilities located in 
various states, the facilities that make 
the secondary transmissions tn the 
public, as required by the definition, are 
satellites located in orbit above the 
earth (generally at the equator). Thus. 
satellite carriers fail to meet the local 
(state) requirements of the section lll(fJ 
definition. 

Aside from not having their 
transmitting facilities located in any 
state, it is argued that satellite carriers 
are an  anathema to the local structure 
and intention of the cable compulsory 
license. g 111. taken as  a whole. 
demonstrates that Congress @tended to 
create a compulsory license only for 
local entities. There are numerous 
references to cable systems a s  local 
facilities. For example. 8 111 refers to 
agreements between a cable system and 
a television broadcast station "in the 
&a in which the cabte system is 
located," and to television stations 
"within whose local service area the 
cable system is located." Similarly, the 
definition of "cable system" refers to the 
rules applicable to cable systems "in 
contiguous communities." Finally, the 
retransmission of Canadian broadcast 
signals depends on whether '?he 
community of the cable system is 
located more than 150 miles from the 
United States-Canadian border." These 
references would have no meaning 
when applied to the nationwide 
retransmission facilities employed by 
satellite camers. 

Furthermore, not only does the 
Copyright Act contain references hinting 
at the intended local nature of cable 
systems, but an examination of the 
history and purpose in creating section 
111 confirms such a conclusion. 
Congress's rationale for creating the 
compulsory license was due to the fact 
that "it would be impractical and unduly 
burdensome to require every cable 
system to negotiate with everycopyright 
owner whose work was retransmitted 
by a cable system." H. Rep. No. 1476, 
96th Cong.. 2d Sess. 89 (1976). This 
rationale was based upon the fact that 
the cable industry, for which Congress 
was creating the license. was comprised 
of thousands of local entities. Satellite 
carriers providing national 
relransmiss~on service are few in 
number and will not experience the 
difficult transaction costs currently 
faced by numerous (particularly smatl) 

cobk systems all across the camtry. kr 
sum. the compui-ry license was  
created to address local retrammission 

not n a t ~ o n d  ones. Even the 
FCC has sai& 

(We) a r e  uneware oi anything in the 
lqydatiue history of (the I!370 Act) to w e a t  
that Congrew intended thet .at&te 
distributon might themaehres be d e h e d  m+ 
cable television system d r  th 
compulsory licensing provirions of the law or 
thet the law vms intended tu p e i t  direct 
broadcasting satellite remice to operate free 
from copyright obligationr. 
Scmmbling of SateRite Televisbn 
Signals. 2 F.CC. Rcd. 1866,1848 [l9W]- 

Another major focus of those 
commentators opposing indunion of 
satetlite c a d e r a  within the parameters 
of a cable system w w  Ill[c](l] of the 
Copyright Act which conditions the 
availability of the compulsory license on 
whether a csbk system's 
r e t r a n s m i s a h  are "permissible urder 
the rules, regrtEations. ar authorizations 
of the Federal Communications 
Commission." R is ergned that 
retrarrsnrisuionn by ratekbte carriers are 
onlp "pemhibW under the FCC8 d e s  
and regulntivm if dsem has been sn 
a m t i r e  ckcisian by the FCC tu 
regulate them orgrerrt them cxemyt 
status. However, the FCC h a 8 r m m  
a h t i r e l y  gmr(td m t d b  camen 
pRmissmn to  make secondmy 
transmissions uf bmsdcast sign& to 
home & o r m a r  mr Aecr it decided 
that aateltite & e n  shmM beclrempt 
from rrgutotioa R l f k ,  them has 
stated d y  that it u "co~cxrmed 
with tbe porky k t  such 
satellie a p e s a h s  mi=." end %as not 
declared. in anv atfirmotive foshim." 
that thy w permL.Lbk a enempt 
under its rule& See Suamblmg o/ 
SatelIite Televirion Sgnais, 2 ECC. 
Rcd. at 1698.170% n. 244 (W).Wi&o& 
an FCC detmmination aue vmy oc the 
other. sateUite czmkis camat cmnpty 
witb the reqnbement pf Q l l l ( c# l )  and 
therefore cannot ohtain the cable 
compuhory license. 

Cormwntators opposing inchmion of 
sateilite carriers within the cable 
compulsory ticeme relate Q 111's 
s i~tement  about permissibility af 
retransmission of signals ta argumrtts 
about the communicatior.s policy 
surrounding adoption of the cvtnpulsm-y 
license. h 1972 the FCC adopted a 
complex set of r u l a  gosvrnirrg 
rctransrnissim of broadcast signslr by 
cable systems See M e  Television 
Repoit and Order. 36 F.C.C 2d 143 
(1972). In rcliance upon these 
reguiatioas, Cocyess dropped m p k x  
regulatory language that had peuaded 
prior copyright biUa creating the cabk 
compulsory Iicense. Congress was 

wil l iq  to rely on the FCCs regulatm of 
the cabie industry, and hinged the 
availability of the campdsmy license on 
w k t h e r  on entity's carriege was 
"pemissibte" m&r those mtes. Thus. 
there was a perfect fit between the 
copyright and communications aspects 
of mbk remiation. Because satelkite 
caniws G r a t e  outside the ambit of 
cable ngttlation, it a obrirms that 
Congress did not intend that the type of 
re:ransmission service they offer could 
qualify far the compulsory license. 

As a fmal argument for their posirion 
commentators apposing satellite carrier 
inclusion agued for a narrow 
constrefion d a p p k t i o n  ef tbe 
c o m p m  h s e .  C i t q  princip)es of 
statutom constraEtion. hey q t t e d  thet 
since c o m p h a r y  licenses an a 
Innitation an the usual rights pxrted to 
a copyright owner, they must be 
narrowly construed to  fit the Kited 
circum8tances of their ex i s t em.  
ChmpmIsory Hnnseb exist "tn 
d e w t i o a r  of the  othenribt recognized 

''pmpertyri&tadwpyri&t 
owners,'* end lm to be nenmvdy and 
stristly constrred Cqyright Office. 
In t e r h  Re&the, -ory 
License* Coble Spcems. 40 FR l a ,  
149- om). Ihr Copyright O f h ?  
has ebo mded thet 7g)seral 
in srpport of 8 'broed end M Y  
construction of 8 111 seem misplaced 
whem it is recognized tb ?hie e o n  is 
itllelf m enapt ion to Uw b a d  pritlclpk 
of the Cap@& Act that &om and 
other owners of qyr&M h v e  the 
exclrsive right t o  c m @ d  pabk 
performances o l  h i r  rraka." Farel 
regrdrliana CaminihmyLieense fm 
CaUe Sys4ems. 45 FR W O . 1 6 2 7 2  
(1980). A thnrpb  to pol ~ e t i o n a l  
retmnrmidon eemima mch aslpte1le 
~ ~ l b i n t f r s ~ d e ~  
s y s t e  mve am MdeRiaMy bmed end 
l i b u d ~ o t  thc c o n r p e ~ l i c e n s t  
and should n d  be mumtenemd when it 
can be denmstrmted thet wdt senice+ 
w a e  never nilhin the contemplation of 
the Con- 

Comrnentntonr supparting sa teble  
carria ' r  inclusion in the definition of 
"cubic aptem" attempt to countm all of 
the aboue pasited mgiments. As to the 
~osit irm that satellite camers a re  nd 
iocatcd "in any Stak." the 
canmentaton a m  that t h a e  is 
notbin1 ia the &&tory hgaegc that 
suggests that C o n e  wanted the 
compulsory lice& to be limited to 
systems aperatiw ududvehy  within a 
single state. or that a satullite camer'8 
interstate service p r e c M s  it from being 
a "cable system-" la fact, many 
con " 1 higb-den* cable systems 
operate across state Mcra and 
limiting th License b those sys t em 



serving 8 mngie state woold write such 
systems out of the Act. Farthermare. it is 
illogical to reaan thuf CO-m m o l d  
h e n  r*arrkd tw mtrict the license to 
sys tem operuting Nitfrin a smgle 
political jurisdiction w h m  b the 
copyn& p-. (hm is no 
megmrrgM di-dian betweerr an 
entity located entirety within one state 
and an entity &at crosses state lines. 
The logical reasan for Congress's use of 
the language 9oca)ed in any State. 
Territory. Trust Territory or Possession" 
was to ccmvey the Went that the 
compulsory Iicense cover only 
retransmission of broadcast siguals to 
subscribem residing within the Unitcd 
States. Satemte camkr retraMmisoiaru 
are charly ritecf to this puspose a d  
therefore comply with Ihr .tahrtory 
language 

Com~~en&ttorc wppatb# n k l h t e  
camern' porition abo refute Lbr deim 
that the compulsory license L for cabb 
systnma which +ate cm a local bash 
The ~ g m  "hl" doo. n d  appear m the 
d e ~ a f a c e b L s y . ~ e p l W ~ t b c r c  
admitrodly L aPrteiP Ioc~tioD -ti= 
langpge in tho ncm4dhitioPII portiap. 
of the Copyrtghl Art us the "kd 
service area" d a cebla s v r k m 1 . d  
language b a d y  prouem &at ~oPgrcsr 
inten&d tbPt uu d the ton- 
1- be IiPikd b "beat y&- 
s w i n g  d i u e k i d p  -'" k 
c o ~ t i u .  R P k .  LL kation 
se&w I- ia m e d  t a a r d b  
the ~~ aapeck 01 Olr rqaky 
c a ~ t i o r  u d h a s n a b q t t o d o u i l h  
d e f i n h g t h e a c n p e d ~ t y f o r t h  
coapubarykmrb.ntdbite 
carrieu cannd be exdudcd fmm rL 
benefits d thc l i i e  on the hais that 
they dm no) o p e d  locally. 

R e g d i n g  w h  tbot 
r e t r a m r m i s m  by ratcJliQ ca- ere 
not pen6laihle under the mles of the 
FCC oanmcptotars lor sstelkte urnim 
stated that d e w  ck X C  wys 
otherwise. tbe nbawmimion h e  
provided to home dish owners mtst bc 
regarded a s  permidbk; While h e  FCC 
has n d  aflimtively wnctiomd 
retransmissio!! by satellite ca-, 
there is &q~ m h e  Copyright Act 
whlch requues an afhe t ivc  finding of 
perm~ssibility. It i s  deer thal the FCC is 
a w m  d the activities of wtdh te  
carrlers with resped to the h a m  dish 
market (ha- d i m 4  t h e  kue in it* 
1- Scmrnbhng Rep* and it h, a t  
least fa the time being, determined thsf 
~t wiR  no^ restrid M operation. 'I7re 
Copyright Office io oMigod to  m t  this 
situatkm ol face ve)ue and, s m n  hrt 
is no pronouncement thet r r t e h  
carr~ers' activities a n  impcrmissibk 

under the FCC rules. must accord 
satellite camers with permitted status. 

Satellite d e r  commentators 
continued their refutation of opposing 
arguments by noting that for purposes 
of 8 111. l hue  u e  no m e d n g f d  
distinctions between ratelllte cmbn 
and conventionrL highdensity cable 
systems. The only real difimnce 
between urtellite d e n  d 
traditional cable operators is  that 
satellite carriers rely primuily on 
satellite trammissionr, rather than 
coaxial cabk. to distribute p o p m d n g  
to rubscriben. The 8 111 defimbon of 
"cable system" plainly authorizes cable 
systems to use "other communications 
channels" (beside coaxial cable) to 
distribute their signals. and therefore 
there is absolutely no barir under the 
definition to distinguish between an 
entity that reaches its nrbscribm 
through urtelllte transmissiom and one 
that reaches ita subscriben through 
coaxial cable. 

Satellite carrier wmmentaton also 
pushed for an expensive readuyl of the 
compulsory License. They d u d e d  that 
Congress's openended definition of a 
"cable system" which includes "other 
communications channels" 
demonstrates a d e a r  intent that the Act 
be construed to accommodate new 
technologies. Thus, pronouncements 
that the cable license must be "narrowly 
construed" have little application when 
the statutory language was phrased in 
euch a way es  to accommodate for the 
emergence of new technologies. Even 
the leading caser eterpreting the cable 
license have eschewed arguments of 
narrow construction and taken a flexible 
approach. See e.g. IVGN Continental 
Broodcosting Co. v. United Video. Inc.. 
693 F.Zd 622 (7th Cir. 1982): Eastern 
Microwave v. Doubledoy Sports. Inc.. 
691 F .Zd 125 (Zd Cir. IgX?), cert. denied. 
107 S. Ct. 843 (19881. It would improperly 
narrow Congress's broad definition of a 
cable system to rule that satellite 
carriers cannot qualify for the 
compulsory license. A statute must be 
given "a sweep as broad as  its 
language." United Sfotes v. Price. 383 
u.s. 787. 801 (1986). 

Finally. the commentatorr argued that 
a satellite carrier can qualify as both a 
passive carrier and a cable system 
under the Copyright Act. Intermediary 
transmitters make no public 
performance of the transmitted 
broadcasts and are. accordingly. exempt 
from copyright liability. Such is the 
situation when satellite carriers provide 
signal service to cable systems. But 
when a carrier server a combination of 
home viewers (a public perfonnance) 
and cable systems. it has no choice but 

to identify itself a s  both a cable system 
and a Passive camer. n e m  is no legal 
or ~0gical mason to prohibit a single 
entity from using Its facilities to serve 
both cable rystems and home viewers. 

2. District Court Decision 
In libation with the networks over 

retransmission of network affiiates to 
the home dish market. SBN claimed that 
the tctranrmissionr wem permissible 
under the cable compulsory license, 
Since it fit the Act's definition of a cable 
system. paid royaltier to the 
Copyright Office for.itr carriage of the 
three ~ n u m C i a 1  networks. The United 
States District Court for the Northem 
District of Georgia has nrled on the 
sufficiency of SBN's claims and found 
them wanting. Pacific 6 Southern Ca.. 
Inc. v. Satellite Bmodcast Network. Inc., 
694 F. Supp. 1585 (N.D. Ca. 1688). The 
court addressed the agumentr of 
satellite camer inclusion in the Act'r 
deMtion of cable systems submitted (in 
some caser verbatim) to the Copyright 
Office in this proceeding, and held that 
SBN did not qualify for the compulsory 
license. The court found inter olio, that 
(1) SBN's operations did not fit the 
literal tennr of the definition of cable 
system found in lll(fl. and (2) SBN's 
retransmissions were not pelmfssible 
under the rules and regulations"of the 
FCC. 

The court held SBN to a very strict 
and literal interpretation of the 8 lll[fJ 
definition. Fin- the terms of the 
compulsory license to be 
"unambiguous." the court focused on 
P lll(fJ's requirement that the 
retransmission facility must be located 
in "any State." 694 F. Supp. at 1569-70. 
The court read the definition a r  
requiring the retransmiesion facility to 
be located in only one state. and that the 
facility receiving the broadcast signal 
must also retransmit that signal fmm the 
same state. SBN failed both 
requirements because ita receiving 
facilities were located in three separate 
states (Illinois. Georgia. and New 
Jersey), and its satellite, which made the 
actual retranrmissione of the network 
signals, war in orbit above the earth and 
therefore not located in any state. 

The court also found that SBN did not 
satisfy fi ~ ~ ~ ( c l ' s  requirement that "the 
carriage of the eignals compromising the 
secondary transmission (be) permissible 
under the rules. regulations. or 
authorizations of the Federal 
Communications Commission." Id. at 
1571. "Permissible" requires consent 
either expressly or formally. and the 
FCC stated in its Scmmbling Report that 
it had not "declared in any affirmative 
fashion" that the retransmiesion 
activities of satellite carriers such as 



sBN were permissible under its rules. 
The court also dismisse'd SBN's claim 
that it was exempt from FCC regulation, 
holding that SBN was a cable System for 
purposes of the Cable Act and therefore 
subject to regulation. The court 
concluded its discussion by holding that 
SBN's retransmission activities 
constituted an infringement of the 
plaintiffs' copyrights. 

3. Position of the Copyright Office 

~ l t h o u g h  technically the Copyright 
Office would not be bound by the 
interpretation of the Georgia District 
Court, the Office is inclined to agree that 
satellite camere. such as  SBN. do not 
qualify as "cable systems" under the 
definition appearing in O lll(f). Satellite 
carriers generally have receiving 
facilities in more than one state and, 
more importantly, the facility that 
retransmits broadcast signals (i.e. the 
satellite) is not located in any state. This 
reading of the definition of a cable 
system under the Copyright Act 
comports with the legislative intent at 
the time of creation and passage of the 
compulsory license. Since the Office 
finds that satellite carriers do not fit the 
definition of a "cable system" found in 
the Act, it is not necessary to rule on 
whether the retransmissions of satellite 
carriers are permissible under the rules 
and regulations of the FCC. 

At the outset. the Copyright Office is 
persuaded that the cable compulsory 
license should be construed according to 
its terms, and should not be given a 
wide scale interpretation which could. 
or will. encompass any and all new 
forms of retransmission technology. An 
overbroad interpretation exceeds the 
intent of Congress in creating the 
compulsory license a s  a response to a 
specific legislative policy issue. 
Compulsory licenses are limitations to 
the exclusive rights normallyaccorded 
to copyright owners and, a s  such. must 
be construed narrowly to comport with 
thelr specific legislative intention. See, 
Compulsory License for Cable Systems, 
49 FR 14944.14950 (10&4]. In order to 
effect the limited purposes of a statutory 
compulsory license. the Copyright Office 
reads and interprets the statute 
according to its plain meaning and. in 
accordance with judicial precedence, 
will only resort to the legislstive history 
of the Copyright Act when it finds the 
language of the statute ambiguous. 

The Copyright Office finds no 
arnb~gurt~es with the definition of "cable 
svstem" found in $ I l l ( l j .  A plain 
reading of the section requires a cable 
system to have a facility "located in any 
State" which "receives signals 

transmitted or programs broadcast by' 
teleuirian boedcast s ta tkm" and also 
" m h  neemdery bsnrminsiom af s d  
sign& or p c ~ g ~ ~ m s "  b h e  p u b .  Thc 
Copvright M c e  agrees with tfie 
position b t  thu language requine the 
r e i r i n g  d bnmrtinia W e  to be 
located m the slnrr state- Such an 
interpretation mcahes with other 
provisions of the license which dbcusr 
such items as th "kd snuia" area of 
a primary bmmmitter d &her 
language sensitive to l o c a b .  SPt&h 
camera am& to a g a t i d  
retrarmmissiom rcmbaz and, au urh do 
not have any one fad- located h a 
state d i c b  both m&vea and 
retransmits signab or pugr-3. Tbe 
satellites which pafmm the 
retra~- sesvice M io 
orbit abaxe tbt eertb. appaRPtfy nut 
even w u  the United Stet- 

Commentaton h a m g '  ' ' d 
sa te lhe  mriers withim the defiaitian of 
cable sys t em made mach a€ Chr 
language h section U1(Q d h m  
the retransmimion to be made by " 0 t h  
communications fbpnnda." but thek 
emphasis on this aspect of the ddnritioa 
1s misguided bocatvre ik  ignan the firs9 
part of the d&iLion which m q u i m  he 
facility receiving end r&ansmittiq 
signals to he located in the same stetr. 
A plain r e a w  of s e c t h  lll[f) docs 
not reech to the t yp t~  of fociiitics and 
rehannmission eervice o f f d  by 
satellite carriers ond even en entnnaive 
examination of the legiahtive hietory d 
the conrpulsory liceme f;dh ID rewal 
any evidence suggesting t h t  Congress 
intended the camputsomy ticonse b 
extend tn such typea of retrams-ion 
service The Copyright Office thorefom 
finds that satellite carriers 
retransmitting s lgnabtothe  hame dish 
market & nat qualify far the 
compulsory license because they do nd 
come within the defPit im of a ahbe 
system found in section lll(t). 

4. Refunds 
The Copyright Office has had a 

prac:ice for some time of accepting 
statement of accounts and royalty 
payments from satellite carriers. and 
fl::ng them for what they were worth 
without pronouncing whrther the 
carriers qualified fur or received the 
compulsory license. Given the Office's 
finding that satellite carriers do not 
qualify for the compulsory license, 
satellite carriers may obtain refnndo of 
monles submitted by cmk&mg the 
Licensing Division of the Copyright 

Office. Refnnds would only be made on 
rr request hasis. and requests must be 
received by tfs. Otfice ne Lter than 90 
days from the date o t p u b l ~ i o n  of 
i i a t  @tions. Remeals for refund 
should be sen? ta the Lhns ing  M i o n ,  
Copyright Offiee. tibrrrp d COWS 
Washington DC 20557. 

111. The FCC Cable Report 
O n  December 21,1990, the FCC 

released its Report m d  Order in Docket 
No. 89-35. Definition o j o  CaHe 
Tdevision System in which it clarified 
its interpntatian of the statutory term 
"cable system' as defined in the Cable 
Communications P&cy Act of 19W. 
Ahhoug)l the definition of a cabIe 
system appearing in the Cable Act 
differs fmm that of section of the 
Copyright Act, the FCCs discussion and 
conclusions are sti11 of significant value 
since entities regulated a s  cable systems 
by the FCC sn p u m p t i r e l y  caMe 
systems Imde the Copyright Act's 
clefinition which gemmlly emompasses 
the KCa concept d ceMe system in 
1978. 

A cable system is defined in section 
w b )  of the Cable Ad and in 5 76.5(aJ 
of the FCC. rules as: 
a facility. corrrinting of e net of cloned 
trmsmisman +.and associated uignal 
g m - ~ , d e a ~  . 
bat is to p r o d  d b  s t Z T  
whith induriu .idao pr\-* a d  
which is pmviderb te m&+ nuhx ibm 
wibhba.ummdty " 

Thue same s e c t i m  rxclde horn the 

a facility Yrt rams a d y  rub& m o n  
or more mJtrpL unit dvaHinp asder 
Pnraranno-cond 01 IM-meILL 
u I e w  such facility or facilitiu wen. any 
pubric right-uf-way. 

When the CommisPiarr &pled i t s  
replations h p t e m e d q ~  tbe Cable AcL 
it concIu&d that if muhipie unit 
dweIIings a re  invdved. the distinctma 
between a cable system and other types 
of ridem dbtrht ia  synOmns rested 
solely on whether or not rhe fam?Hies 
used erqr pbk right-af-wag. Twu 
abseqamt fedem1 disMct c o w  
decisionsions however, questioned and 
criticized this interpretation and led the 
Commission to open itn definition of a 
cable system pruceeding. 

In the comment period to the 
proceeding, the Commission sough& 
opinion on whether facilities sewing 
multiple & dwelIings that do  not MUG 
public rights-of-way migkt in sane 
instencerv be cahle syorerns and Uewiee 
whether fadit ies connected oniy by 
radia ac infrared  ions and 
making m e  of no other imtacornrccting 
cablea or wkw c o d  be cable systems 

%Tor; line should r e d  
"transmitted or programs brodcast by one or m lore" 



within the Act's &finithi. After 
ana- the wmments, t h  
CommissianaDnrtaded tht thr  tern 
"cable syrti?m." as used in the r)81 
Cable Act reks anly to video &livery 
systems that employ cable. wue, or 
other physically dosed or shielded 
transmiasian paths to provide service to 
subscribers and onty those that use such 
technology outside individual buildings. 
Thus. such facilities as MMDS which do 
not use elused t m n s m i m h  paths, are 
not cable spskms under the Act 
Furthermore, S W  a d  M T V  
systems thee we wire or cable crnly 
within the premises of a single m u M  
unit b u i h q  are not cab& systems. nwr 
are they cable systemb h a  they eeme 
more tkm one d t i p l e  d t  d d l i n g  via 
radio ar idrared facilities Finally. if 
mdtipie nuit &vdhnga are canaected to 
each other by pbymdly  dosed 
&ansmirsian paths, such S M T V  and 
MATV sys tem are  cable ayst- 
unless t h t  buildings me &r ammon 
ownership. coatrd or management and 
do not rrse public righleakuay. 

In examhim the appIid1lity cf the 
c a b  defmitim to MMDS end other 
radietiug techndagiea. the Commissioa 
f o c w d  on the "closal t r ansmissh  
path" language of the def in i t io~ While 
notina that the term wm not defined in 
the Act, the Cornmiasion stated: 

The Wirraf h o b  m i a n  of the Cebk - 
Act pIpdC ax$& tbQL by d m  tom 
'closed' t r a n r m u ~  medium the &efts* 
contemplated bat  mhle bystem facilities 
would ure physicany dosed or ahielded 
conducting media or 'transmission paths.' 
rather than radio wavea done While the 
original Senate m i o a  ofthe Coble Act was 
not passed. m hmm barb for thinking 
that the Smwte md Havse && nut ahare a 
common undsrstamihg ofthe vihalIy 
identid kmm ~ ~ I w U  bamminsiol, pa&' a d  
'closed M n i o o  mr&'(which Uself war 
defined a ' m i m i o n  pth7 hat w m  
used in their d&nRiam of ce ble 
system ' In h a  h e n c e  d any evidc~ce 
in the leguktive hbtory ta the coutrpry. the 
Senate language m highly: pmbative of 
congress~onal intent underlyingthe statute's 
use of the term ' h e d  transmission path' to 
define a cable sys(cm." 

Report a d  Order a t  2.Tbe Cammission 
went on Lo n d e  that "h interpretation 
is further supparted hy passages in the 
Senate and H u e  Repcuts h a t  use 
virtually identical language when 
referring to types of video delivery 
systems. including MATV. SMAW. 
MDS. DBS. and STV. that both b d e s  
understood to be mfferent from cable 
systems." Id. Congress'e understanding 
of a cable system also made sense in the 
context of the Commission's regulation 
of video delivery systems prior to 

enactment of the Cable Act. which 
exp l i c i~exc luded  arch *terns as 
MDS. In shorL, the FCC comhded that 
-the Cortgress did not intend to include 
such services a s  MDS and MMDS within 
the definition of a cable system. under 
the 1984 Cable Act. ' 

Turning to the inclusion of SMATV 
and MATV facilities within the 
definition of a cable system, the 
Commission again applied the closed 
transmission path test and concluded 
that "neither MATV nor SMATV 
systems as  ruch are covered by the 
Cable Act a s  cable rystems, but that 
such facilities may become cable 
systems if they consist of multiple 
buildings interconnected by cable." Id. 
The legislative history of the Cable Act 
and Commission precedent generally 
exempted MATV and SMATV rystems 
from treatment a s  cable rystems. despite 
the fact that they often used cable or 
wires throu~hout single multiple unit 
dwellings. However, w h e n  SMATV and 
MATV systems use cable or w i n  to 
interconnect mom than one multiple unit 
dwelling. the FCC cont~rrned that the 
entity could be regulated as a cable 
system unless it fell within the private 
cable exemption. 

The private cable exemption. which 
appears in the Cable Act definition. 
provides that "a facility that rerves only 
subscribersin one or more multiple unit 
dwellings under common ownership. 
control or management unless ruch 
facility or facilities uses any public 
right-or-way" (slc) is not a cable system. 
47 CFR 76.5[a) (19DO). Rior to the 
Commission's Report and Order. it 
focused solely on whether a system 
crossed a public nghtof-way in 
de!ermining whether an SMATV or 
MATV qualified a r  a cable ~ystem.  
However. following a a  adverse court 
decision. the Commission noted its 
mistake and stated tha?"the exception 
is not available unless the multiple unit 
dwellings served by a video 
programming delivery system are 
commonly owned. controlled or 
managed and there is no crossing of a 
public right-of-way involved." Report 
and Order at 4 (emphasis in original). 
The Commission also determined that a 
public right of way was not croesed. for 
purposes of the exemption, when radio 
or infrared waves were beamed from 
building to building, but only when 
closed transmission paths were 
involved. Id. at 5. Ln sum, the FCC's 
interpretation of the definition of a cable 
system appearing in the 1984 Cable Act 
excludes wireless systems such as  MDS 
and MMDS. but allows SMATV and 

MATV to qualify a s  cable systems 
unless they either serve only one 
multiple unit dwelling or fall within the 
private cable exemption. 

IV. Copyright Office Conclusions 

A. Eligibility Under Section 111 

1. MMDS Operations 

[a) Eligibility. After careful 
examination of language and legislative 
history of section 111, a thorough 
consideration of the comments in this . - - -. . . - 
proceeding. and the recent report of the 
FCC interpreting the definition of a 
cable system appearing in the Cable 
Act, the Copyright Office is inclined to 
rule that MDS and MMDS operations 
are not cable systems within the 
meaning of section 111 and therefore do 
not qualify for the cable compulsory 
license. 

The Copyright Office bases its 
proposed conclusion on the terms of the 
section 111 definition of a cable system 
placed in the context of the regulatory 
framework at  the FCC. The legislative 
history to section 111 makes it clear that 
there is a significant "interplay between 
copyright and the communications 
elements" of section 111. requiring the 
Office to consider the qualifications of 
MDS and IWDS as  cable systeins with 
an eye towards how those syrtems were 
treated a s  a matter of communications 
policy at the time of passage of the 
Copyright Act. H.R. Rep No. 1476.94th 
Cong.. 2d Sess. 89 (1976). The recent 
Report and Order of the FCC discussing 
its treatment of these systems and its 
approach to the 1984 Cable Act 
definition of a cable system is, therefore, 
quite insightful to the Copyright Office's 
inquiry. 

As it must. the Copyright Office's 
analysis begins with the definition of a 
cable system itself appearing in section, 
111. The section provides that: 

A 'cable Bystem' is a facility. located in any 
State. Territory. Tru~t Territory or 
Pos~ersion. that in whole or in part receives 
~ i g n a l ~  tranrmitted or programs broadcast by 
one or more television ~talions licensed by 
the Federal Communicalion~ Commission. 
and make8 secondary transmissions of ~uch 
signals or programs by wirer. cables or other 
communications channels to rubscribing 
memben of the public who pay for such 
service. 

17 U.S.C. section 111. The definition thus 
includes five elements that must be 
satisfied in order to qualify a s  a cable 
system. There must be [I) a facility. that 
is (21 located in any State. Territory, 
Trust Territory or Possession. that (31 
receives the signals or programs from an 
FCC licensed broadcast station, and . 



then (4) makes retransmission of those 
signals via wires, cables. or other 
communications channels. to (5) 
subscribing members of the public who 
pay for such service. All five of the 
conditions must be met.' While the 

' " 

Copyright Office acknowledges that 
MDS and MhDS facilities arguably 
might meet most of these conditions, it 
finds such facilities wanting regarding 
the requirement that retransmission of 
signals be accomplished via wires. 
cables. or other communications 
channels. 

By definition. MDS and MMDS 
systems, also known as "wireless 
cable," do not make use of wires and 
cables in making secondary 
transmissions of broadcast signals to 
subscribers. The remaining question for 
the Copyright Office was. therefore. 
whether the phrase "other 
communicat~ons channels" appearing in 
section 11l(fJ was broad enough to 
encompass wireless systems. Several 
commentators argued that Congress did 
not contemplate the inclusion of 
"wireless cable" when it enacted the 
copyright law, and did not envision the 
phrase "other communications 
channels" to include any future 
retransmission systems that did not 
have the same technological 
characteristics as traditional cable 
systems. Other commentators argued 
that the phrase "other communications 
channels" should be read broadly. and. 
that placement of this phrase in the 
definition after the words "wires" and 
"cables." indicates Congress intended to 
bestow the compulsory license upon 
other types of retransmission delivery 
systems aside from so-called traditional 
cable systems. 

The Copyright Office concludes that 
Congress did not intend to extend the 
cable compulsory license to every video 
delivery system capable of 
retransmitting broadcast signals to 
subscribers. The cable compulsory 
license was the subject of intensive 
debate and controversy from 1966 to 
1976. Nothing in the legislative history 
suggests that Congress intended an . 
open-ended definition of the entities 
qualifying for the license. To the 
contrary, the compulsory license is 
hedged and qualified by strict 

Ttie Office also noles thdt sectlon I l l ( c )  
requires tha~ carriaRe of d~slanl s~pnals be 
"perm~ss~ble under Ihe rules r~guldt~onr. or 
authorizations of the Federal Communlcallons 
Comm~as~on " 17 I1.S.C. 11191~1. Wl i~ le  manv 
comrnenldlors devoted a slanif~cnnl amounl or 
discussion lo whelhcr MDS and MUDS 
lransmirsions we- pcnnissible under the FCC8 
rules. the Copyri~ht Of f~ce need not reach lhis larue 
slnce it finds thnl such facil~l~er do not meel the 
Wrrns of becllon 111(11. 

limitations. For example. the local 
service area of a station is defined by 
FCC regulations in effect on April 15. 
1976. Aspects of the definition of distant 
signal equivalent, which is one of the 
factors in computing royalties payable 
by cable systems, are fixed by the rules 
of the FCC in effect on the date of 
enactment (October 1% 1976). The 
carriage of the signal must be 
permissible under the exilrting rules of 
the FCC. but the amount of royalties 
varies depending upon whether the 
carriage was permitted by FCC rules 
before June 25.1981,.when the FCC 
eliminated its distant signal carriage 
rules. Section 111 of the Copyright Act 
unmistakably reflects interplay between 
copyright and communications policies. 
and Congress legislated In 1976 based 
upon the existing cable industry, which 
had been framed by the regulatory 
policies of the FCC. 

The Office's proposed conclusion. 
based on the communications regulatory 
status of MDS and MMDS at the time of 
passage of the Copyright Act. and 
Congress's description of a cable system 
in the 1984 Cable Act is that the phrase 
"other communications channels" 
should not be read to encompass video 
delivery systems that do not primarily 
retransmit broadcast signals via 
physically closed transmission paths 
such as cable or wires. Because MDS 
and MMDS do not make secondary 
transmissions to subscribers via closed 
path transmissions, they would not be 
cable systems under the section lll(fl 
definition. 

As noted above, there is a significant 
interplay between copyright and 
communications elements embodied in 
section 111. When Congnss passed the 
Copyright Act in 1976. its understanding 
of the regulation of the cable industry 
was naturally based on FCC policy and 
precedent. The FCC's 1965 definition of 
a cable system, in effect while the 
Copyright Act was passed. defined a 
cable system as  "redistribut(ing) ' ' ' 
signals by wire or cable ' " While 
the reference to "by wire or cable" was 
dropped by the FCC in 1977. the 
Commission specifically stated that the 
change was not to be "interpreted to 
include such non-cable television 
broadcast station services a s  Multipoint 
Distribution Systems ' '." First 
Report and Order in Docket 20561, 63 
FCC 2d 956 (1977). Regulation of cable 
systems from a communications 
standpoint. therefore, was limited to 
traditional, wire-based. closed path 
transmission services. It is therefore 
reasonable to conclude that the 
copyright compulsory~license was 
adopted to apply to those same types of . 

services then regulated by the FCC as  
cable rystems. A broad reading of the 
phrase "other communications 
channels" in section 111(fl to include 
systems. such as  MDS and MMDS. 
which were not regulated by the FCC as 
cable systems would be contrary to the 
express congressional purpose of 
adoptinn a com~ulsorv license for the 
cable inaustry. ' 

The conclusion that the 1976 Congress 
did not envision the cable compulsory 
license applying to wireless 
retransmission services is bolstered by 
the definition of a cable system 
appearing in the 1984 Cable Act. Once 
again, Congress was acting against a 
background of years of Commission 
regulation in the cable area. It defined a 
cable system as "a facility consisting of 
a set of closed transmission 
paths ' ' '," demonstrating that it 
intended the Act to apply to traditional. 
wire-based cable systems. 47 CFR 
76.5(a](1990). 

The Copy-right Office acknowledges 
that it is not bound by FCC precedent. 
nor the definition of a cable system 
appearing in the Cable Act, in 
interpreting the definition of a cable 
system for section 111 purposes. 
However, the Congress did not act 
within a vacuum when it drafted section 
111, but rather adopted a compulsory 
licensing scheme for an industry which 
was already defined and regulated by 
the FCC. It also seems apparent that 
Congress continued its understanding of 
a cable system when it formulated a 
regulatory scheme in the 1984 Cable Act. 
an understanding which considered a 
cable system to consist of a set of closed 
transmission paths. Were the Copyright 
Office to interpret section 111 in such a 
way as  to include MDS and MMDS 
~ ~ & e m s  within the compulsory licensing 
scheme, it would be innorinn vears of 
communications reguiatory Yp61icy 
regarding the cable industry. The 
Copyright Office therefore proposes that 
MDS and MMDS facilities are not cable 
systems for cable compulsory license 
purposes because they do not make 
secondary transmissions of broadcast 
signal via wires, cables. or other sets of 
closed transmission paths. 

The Copyright Office. in reaching this 
preliminary conclusion, expresses no 
opinion whether Congress should amend 
the Copyright Act to extend a 
compulsory license to MDS and MMDS 
operations. Congress in 1988 created a 
separate statutory license for satellite 
carrier retransmissions to the hone dish 
owners. After legislative consideration. 
Congress may decide that other video 
delivery systems should have the 
privilege of a compulsory license, but it 

'~rror line should read: 
"and &mgrer, legislated in 1976 b d "  



may set different conditions and would 
presumably tailor the compulrory 
license to the particular industry. 

(b) Refunds. The Copyright Office has 
had a practice for rome time of 
accepting statements of account and 
royalty payments from MMDS operators 
without pronouncing whether MMDS 
facilities qualified for compulsory 
licensing. The Copyright Office also 
acknowledges that it har presumably 
received filings from MMDS operators 
without realizing that such operators 
were filing as an MMDS facility, since 
the statement of account form does not 
require MMDS facilities to identify 
themselves as  such. Given the Office's 
proposal that MMDS facilities do nob lo 
qualify for compulsory licensing, refunds 
of monies submitted may be obtained by 
contacting the Licensing Division of the 
Copyright Office. Refunds would be 
made only on a requested basis, and 
requests must be received no later than 
90 days from date of publication of final 
regulations. Requests for refund should 
be sent to the Licensing Division, 
Copyright Office. Library of Congress. 
Washington. DC 20557. 

2. SMATV Operations 

Although the Copyright Office finds 
that MDS and MMDS systems do not 
qualify for compulsory licensing under 
section 111 of the Copyright Act. it is 
inclined to rule that SMATV operations. 
undercertain conditions. may satisfy the 
requirements to be considered cable 
systems. Such a position is based upon 
the following considerations: (1) The 
Office agrees with the majority of 
commentators. who represent SMATV 
operations, copyright interests, and 
broadcasters, that at least some SMATV 
operators meet the explicit requirements 
set out in the definition of a cable 
system in section lll(fJ. (2) SMATV 
operations utilize cable technology and 
are inherently localized tranmission 
media of limited availability; they 
therefore satisfy the underlying 
enactment of section 111 that Con~ress 
created the cable compulsory license to 
benefit retransmitting media that are 
local in scope. (3) The Office believes 
that although the legislative history of 
section 111 does not directly address 
SMATV operations (they were not in 
existence in 1970). there is nothing in 
that history that would preclude a 
determination by the Copyright Office 
that SMATV operations may qualify as 
cable systems under the Act. (4) 
Congress created the cable compulsory 

'O~rror; Line &odd read: 
"proporal that MMDS facilities do not" 

licenre based on an understanding of 
the cable industry in 1976, which it 
largely derived from FCC regulatory 
practicer. (5) The FCC leaves open the 
porribility that it may regulate certain 
SMATV operations as cable systemr. 16) 
Although moat SMATV's a n  exempt f 

from the FCC'r regulation of cable 
system. SUATV ryrtemr can be 
deemed a f f h a t i m t y  amthotized by the 
FCC to mhanomit broadcast &pal and 
ere themfore eligible for a eompdmy 
licenre d m  lll[c). rince 
certab M T V  m W  m y  be 
regdatcd 08 cab& 8 ~ t m .  

As with MIJS and MMD$ anelynis of- 
SMATV'r qualification8 for cmnpulsory 
licensing fomses an whether or not a 
SMATV operation meets the definitional 
requirements of 11l(f). Clearly, a 
SMATV m a t s  the fimt three p r t r  of the 
definitional h t  by bring: (11 'A 
facility," (2) 'located in any State, 
Territory, T m t  Territory, or 
Posresrion." (3) ''that in whole or in part 
receiver signals transmitted or progmms 
broadcart by o m  or more television 
broadcast r t a t i m  l i d  by the 
Federal Communicationr Comrnirrion" 
The Copyright Office also beliwea that 
the fourth reqainment--that bnmdcllrt 
signals be ntrammitted by "wixes. 
cables, or other communicatiunn 
channe1r"is d s o  r a h f i e d  By heir  
nature. SMATV'r use cable and wire 
primarily to deliver braodmrt @pals 
collected from the satellite dirh to 
multiple unit dwellings. Fmdly. en the 
issue of whether SMAW operations 
serve "rubrcribing memben of the 
public who pay for (ntmnmniwion of 
broadcast ugnalr),' the Office is 
convinced that most SMATV facilities 
do rerve such wb8criben. and ber 
determined that appropriate mgulstions 
can be dtahed to ansure that only 
SMATV facilities that meet that 
requirement win be eligible for a 
wmpulrory license. 

-The Pocific & Southerr, decirion. 
diecurred above in relation to ratellite 
carriera a lw  offers guidance an the 
issue of whether SMAn facilities 

. 

qualify as caMe rystems a n d s  the 111[r) 
definition. Becaure a SMATV eystem. 
like a cable system, gmerally canrisb of 
one facility (or several facilities 
physically joined] located in a rtate, 
which facility both receives signals and 
retransmits such rimals by wires. 
cables, or other communi&tions 
channels, a SMATV facility would 
qualify a s r  cable system under the 
criteria established in the decision. 

While the Copyright Office does not 
agree with commentators who contend 
that Congress intended that the 
definition of cable system be applied 

broadly in the future to include any and 
all video delivery facilities that are 
analogous to cable systems and could 
arguably justify a compulsory license for 
the same policy reasons (see II.A.1.d. 
supm]. nor does the Office find that 
Congress intended to restrict the 
compulsory l i m r e  solely to the specific 
cable rystem temnology of 1976. The 
mlee acknowledges that revers! mmts 
dted to by cornmentaton in thir 
proceeding, have found. with respect to 
the passive carrier exemptian 
lll(a)[3]. that C o p s r  did not intend to 
f r e c n  the compulsary licemu? in a m Y  
that would discoarage technofogice1 
development and implementation. 
Keeping these factom in mind. in 
deci&ng how to interpret the definition 
of cabk system for p r t r p m  of 
implementing 111, the Office must look 
to the specific technology in question to 
determine whether it would logicelly fit 
within the very specific compulsory 
licensing rcheme ret out in 111, and 
whether anything m the legislative 
history of 111 would preclude that 
technology from being a cable system. 

The Office diragreer with those who 
a g u e  that the very existence of 
5 l l l(a)(l) ,  the "MATV exemption" to 
copyright liability, indicates Conlpess'r 
intent to differentiate types of = 
ntransmissian facilities and to exclude 
facilities ouch as  SMATV w t e m r  from 
eligibilitp for the cable m p u f s o r y  
license. See B.Al.d., supm. Thai 
exemption war intended to enswe that 
reridcuts af multiple dwelling units had 
accers to local television signale via 
marter antenna television systems when 
such signals could not be received over 
the air. 

The CopyrighkOfice agrees with one 
commentator who notes that at the time 
Congress created the compulrory 
license, the FCC regulated the cable 
industry a r  a hlghly localized medium of 
limited availability, and that stations 
which w e n  ntranrmitted into dirtant 
markets by cable rystemr had little 
incentive to reek or ability to obtain 
program rightr in thore dirtant markets. 
See U.A.1.f. supm. Thir ruggestr that 
congress, a cognizant of the FCCs 
ngulations end the market realities, 
created a compulsory license for cable 
systems of local. not national rcope. The 

' 

very language and structure of 8 111 
supports this conclusion. The Office 
findr that SMATV facilities, which 
utilize the same technology as 
traditional cable systems, are inherently 
localized transmission media of limited 
availability and thir supports a finding 
that they qualify as  cable systems under 
section 111. 



Finally, in light of the Pacific & 
Southern decision. and certain 
arguments made by commentators, the 
Copyright Office must address the issue - -  - 
arising under l l l ( c )  whether the 
carriage of distant signals by S W T V  11 
facilities is permissible under the rules. 
regulations. or authorizations of the 
Federal Communications Commission." 
No commentator argues that ShiATV . 
operations are not authorized by the 
FCC to retransmit broadcast SI@S. 
Those parties that address the issue 
contend that In a 1983 order issued by 
the FCC the Conmmission treated 
SMATV service as falling within the - 
long-established MATV exemption from 
its cable regulations.' The Mfice agrees 
with this conclusion 

Although the Copyright Ofice 
proposes that SMATV facilities should 
be eligible for a cable compulsory 
license based upon the considerations 
addressed above, it must acknowl&dge 
that SMATV operations do not easily fit 
into the mechanics of the overall 
licensing scheme. Because the royalty 
formula established in section 111 
references the FCC's regulation of cable 
systems. and the FCC did not regulate 
typical SMATV systems as  cable 
systems. the Office must establish 
specific regulations to accommodate the 
difference in how the two types of 
facilities were historically regulated and 
specify strict limitations on how 
SMATV facilities can secvre a 
compulsory license. Those propused 
regulations will be discussed below. 

B. Proposed Amendment Copyright 
Offlice Regulations 

1. Definition of Cable System: 37 CFR 
201.17(b)(2) 

In accordance with the policy 
decisions set forth above reeerdim the 
eligibility of SMATV facilitik. an; the 
inelinibilih of MMDS facilities and 
satehte carriers under In, the Office 
proposes to amend fi Un.17(b)(2) of its 
regulations to provide that SMATV 
facilities may qualify as cable systems. 
and prwide that satellite c a m e n  and 
MDS/MMDS facilities do not qualify as 
cable systems. The Office would also 
create new regulations, described ' 

below, to establish the circumstances 
under which SMATV facilities qualify 
for a cable compulsory license. 

A majority of commentators suggest 
that the regulation defining a cable 
system should also be amended to 
ellrn~nate the subdefinition of an 

"~rror; line should read: 
f d t i e s  is "permissible under the rules." 

"individual" cable system in the fourth 
sentence of f Un.l7(b)(2). See iI.A.5.. 
supm. Commentators contend that the 
subdefinition has always been 
confusing. since the Copyright Act and 
the Cable Act have distinct. different 
definitions of the term "cable system." 
and there is no definition of an 
"individual" cable system in FCC 
precedent. The Copyright Office agrees 
with these commentators. Accordingly. 
we propose to delete the fourth sentence 
of P 201.17(b)(2). 

Regarding the last sentence of the 
Copyright Office regulation defining a 
cable system. which addresses the 
statutory language in the second 
sentence of the section I l l ( f )  definition 
of the term, NCTA requests that the 
Copyright Office address a petition that 
organization filed with the Office in 
1983. The petition requested that the 
Office commence a proceeding to 
change the regulation to provide that 
two or more cable systems would have 
to be "in contiguous communities under 
common ownership or control and 
operating from one headend" before 
they would be required to file as  one 
individual cable system. The Office is 
currently addressing this issue in 
another proceeding, and there is no need 
to examine the issue here. See. Notice of 
Inquiry, 54 FR 38390 (1989). 

2. Proposed SMATV Regulations 
Although the Copyright Office 

proposes to rule that SMATV facilities 
may fit the definition of a cable system 
for purposes of section 111, the Office 
acknowledges that the fit is not an easy 
one. The nature of SMATV operations 
presents unique problems for calculating 
royalty fees and filing statements of 
account pursuant to 37 CFR 2M.17. To 
accommodate these problems, the Office 
proposes the following regulations. 

The language contained in the 
proposed amendments represente a 
refinement of # 2M.17 of 37 CFR to 
accommodate some of the technical and 
practical "quirks" posed by SMATV 
facilities seeking to come within the 
ambit of the cable compulsory license. It 
should be noted. however. that these 
amendments are quite substantive in 
nature. and SMATV systems will be 
required to comply strictly with them. 
Failure to do so will eliminate the 
possiblity of qualifying for the license. 

In deciding to include SMATV's 
within the section 111 definition of a 
cable system, the Office was faced with 
the problem of fitting SMATV's into all 

' Earl.' Sorefllfe Communico~rons. Inc. 95 FCC Zd 
1224 11883). -. denied. FCC Wm8. 
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of the statutory provisions of section 111 
and regulations promulgated thereunder. 
It is quite evident that Conpess did not 
consider the special circumstances 
presented by SMATV systems when it 
passed the Copyright Act in 1978, and 
therefore much of the reasoning behind 
particular aspects of the compulsory 
license simply have no application. 
Furthermore, there were particular 
issues involving ShiATV's, addressed in 
the Notice of Inquiry, which were not 
addressed by either the statute or the 
current regulations. The amendments to 
O 201.17 proposed today represent the 
effort of the Copyright Office to make 
the cable compulsory license work for 
SMATV systems, while at the same time 
preserving the basic features of the 
statutory license. 

Addressing the proposed changes 
sequentially, it is necessary to adapt the 
definition of "gross receipts" found in 
P 201.17(b)(l) to enable SMATV systems 
to calculate their gross receipts for filing 12 
purpsoes. As pointed out by many of the 
commentators. ShiATV's do not often 
make a direct charge to their 
subscribers. For example, an apartment 
building which owns and operates a 
SMATV for the benefit of its tenants 
may not directly charge the tenants for 
the SMATV service. Rather, the cost of 
the signals provided may be included in 
a semiannual apartment or condo fee. or 
may be absorbed and charged indirectly 
to the tenants in some other fashion. 
Furthermore, unique ownership 
arrangements of SMATV systems make 
the current methods of calculating gross 
receipts difficult if not impossible to 
apply. For example. often the owner of 
an apartment building or hotel does not 
own or operate the SMATV located on 
its premises, and receives service from a 
distributor or other thud party. Thus, the 
building owner would not be charging 
its tenants or guests for receiving the 
signals. However, there still occurs a 
public performance of copyrighted 
works contained in the signals received 
by the SMATV. This public performance 
of copyrighted works occurs with the 
permission and consent of the owner of 
the building, whether or not he owns or 
operates the cable svstem. The amended 
definition of gross receipts appearing at 
O 201.17(b](l] takes these circumstances . - -  - 
into account 

The proposed amendment of the grosr 
receipts regulation to provide for 
SMATV facilities coven two different 
possibilities. In the first instance, the 
gross receipt8 will include any amounts 
attributable to the basic service of 
providing secondary transmissions of 
~ r i m a r v  broadcast transmitters. This 
aspectof the regulation will most likely 
cover the situation where the owner of 

12~rror; line should read: 
" p r p s e ~  As pointed out by many of the" 



the SMATV is making a charge, either 
directly or indirectly, to itr subscribers. 
For example, if the owner of a hotel 
provides broadcast signals to itr guests 
via itr SMATV and includes a charge for 
this service in the room fee, the hotel 
owner is nquired to identify the total 
fees nceived which a n  attributable to 
the S W  service and nport  the total 
amount as  p s s  nceiptr. Naturally, in 
the case of a hotel operator, gross 
receipts would vary dependmg on how 
.many guests it had in a given time 
period and how many of them had the 
service provided to their room. In many 
cases, the SMATV operator will not 
make a separate charge for the 
secondary transmission service. In 
appropriate cases, we propose that the 
SMATV's will report only their cost of 
receiving the signals. This reporting 
method applies only where the SMATV 
merely makes a charge, either directly or 
indirectly, to cover its costs for 
providing secondary transmissions of 
broadcast signals, or where there is no 
charge for the service. For example, it is 
possible that the owner of an apartment 
building absorbs the cost of providing 
secondary transmissions, or passes the 
cost along to its tenants without seeking 
to make a profit from providing the 
service. In such cases, the owner is 
required to report his cost of receiving 
the signals for secondary transmission 
to the tenants as being gross receipts. 
This is the result even though the 
apartment owner may not collect any 
monies at all for providing secondary 
transmissions of broadcast signals. but 
instead pays for the cost for receiving 
the signals out of its own pocket. 

If a SMATV cannot report gross 
receipts under one of these methods, it 
is not eligible for the cable compulsory- 
license. 

The definition of "subscriber" is 
proposed to be added a s  clause'(l1) of 
5 201.17(b). A special definition is 
required to clarify the meaning of 
"subscriber" as  it appears in the 
compulsory license. and avoid reliance 
upon the common parlance of the tenn 
by SMATV systems. Thus, a 
"subscriber" is any person or entity who 
receives secondary transmission of 
primary broadcast transmitters for 
viewing by that person or entity. It is not 
necessary that such personlentity pay 
for the privilege of viewing the signals. 
or that there otherwise be a quidpm 
quo between the providerlcable system 
and the subscriber. Therefore, when an 
apartment building operator provides its 
tenants with broadcast signals via a 
SMATV facility free of charge, those 
tenants are still considered to be 

subscribers of the signals. This is so 
whether or not the tenantr have the 
option of receiving the signals in their 
apartments. 

The question of who should be the 
"owner" of a SMATV facility for filing 
purposes presented numerous problem 
for the Copyright Office. Many of the 
commentatan addressing the issue 
suggested that the owner should be the 
entity which provided the sign& and 
maintained the facility. They noted that 
ownemhip of the physical property had 
no real meaning for copyright purposes 
when another party undertook to supply 
the facility with broadmat s b &  for 
ultimate dissemination b s u m b e r s .  
Adopting the poettion that 8- 
distributom rhould be the "uwaerw d 
the cable system for compubory 
licensing purporer. however, c m i b  the 
potential for many ~nomaloua nrultr 
For instance. it b often the case that a 
satellite carrier im the signal dutributor 
for -T\rr. Allowing the ratellite 
carrier to designate itaelf a8 the owner 
of the cable q r t e m  for filine purposes. 
and hence the party obtaining the 
license. effectively would make the 
satellite carrier the cable rystem. 
However. the Office has aiready 
declared in this proceeding that satellite 
carriers do not and cannot qualify for 
the cable compulrory license. 

Another pmblem with delineating 
distributors as owners of a cable ryrtem 
relates to the amended definition of 
gross receiptr. It ir the Office's position 
that all monies charged either dvectly or 
indirectly to subscribera must be 
reported as grow nceipta If dbtributors 
of broadcast were held 
responsible for obtaining the 1 i r r r r ~ ~ -  
they would naturally report a s  
receipte the bulk rate charged to the 
SMATV facility for pmvidmg the 
signals. This figure would always 
represent the minimum amount 
reportable [cost] and wquld never 
reflect any premiums above cost 
charged by the building owner to itr 
subscribers [since the ownem of these 
facilities would not be the owner of the 
cable system for reporting purposes). 

To resolve these issues and be better 
able to administer the cable oompulsary 

, license accordmg to the congressional 
intent, the Office proposes to delineate 
as  the "owner" of the cable system the 
individual or entity who is responsible 
for making, or permitting to be made. the 
secondary transmission of broadcast 
signals. Thus. the Office has focused on 
the point where public performance of 
copyrighted works is made--most 
frequently in the rooms or apartmentr 
belonging to the owner of the building. 

This performance of the copyrighted 
works contained in the broadcast 
signals is either made by. or with the 
permission of. the building owner. It is. 
therefore, the building owner who is the 
cable system "owner" for compulsory 
license purposes. m d  that individual or 
entity is responsible for filing the 
statement of account. 

The remaining proposed amendments 
to the compulsory license regulations 
are self explanatory. Statement of 
Account forms will be amended to 
provide space for SMATV facilities to 
identify themadns a s  such. This is 
necemary for purposes of examining the 
rtatementr of account to aleure that 
S M A W s  are complying with the 
regulations specifically designed for 
them. Section 20l.l7(e)[B)(iii)(B u 
amended to assist SMATV facilities in 
calculating their subrcribet numbers. 
Although many different individuals 
m y  occupy the dwelling unit o v a  the 
c o w  of an accounting period all fees 
collected from an individual d w e b g  
unit for the ntranunianion of b roadmt  
s i p a h  .hall be considered attributable 
to a s u e  subscriber. 
Several i e lwr  r a i d  in the Notiae of 

Inquiry have not resulted in amendment 
of the compulsory Licenee ngulations. 
Of particular note is the language of 
8 210-¶7(b1(2) governing cantiguana 
cable ryrtemr filing a s  a ringk ryetern. 
The Office acknowledges that the intent 
of the rule may not apply to SMAN 
fadlitiea but the contiguous system 
language comes dinctly from the 
statute. While this language may w d  a 
particular hardship an SMATV facilities, 
o d y  Congnrs has the power and 
authority to amend the statute. 
Conrequently, untii such an amendment 
is Legislated the C o p d t  Office has no 
choice but to apply the ngulation to 
SMATV'r in the same fashion aa it does 
for "traditional" cable systems currently 
operating u n d a  the compulsory license. 
SMAN facilities which file as SA3 

Long Form uyutems (gross receipte of 
$292.000 or more) will be required to 
comply with the signal carriage and 
m d e t  quota regulation8 applied by the 
FCC to cable systems, even though the 
S M A n  would not have been rubject to 
such ngulation under the FCC rules in 
effect on June 24.1981. Thus. SMATV 
facilities operating within specified 
markets are subject to the 3.75% rate for 
distant signals if they carry s ipale  in 
excess of the distant signal quota for 
that market. based on a legal fiction that 
SMATVs were subject to the FCC's 
former cable carriage rules. The former 
FCC rules have no relevance for 
SMATV facilities, however, except for 



copyright compulsory license purposes 
The Copyright Office has received 

numeroue filmga from SMATV operators 
for prior accounting periods. The Office 
has had a practice of accepting those 
filings without d i n g  on their sufficiency 
or adequacy. As the preamble to this 
rulemaking makes abundantly clear, 
SMATV facilities can only qualify for 
the cable compulswy license if they 
comply exactly with the new 
regulations. SMATV facilities filing 
statements of account during prior 
accounting perioda did not have the 
guidance or knowledge of the new mles. 
It would therefore work an undue 
hardship on these systune to require 
them to amend statements of account 
for all prior applicable accounting 
p e r i d .  However, those SMATV 
facilities which wish to amend for prior 
accounting perioda may do so under the 
new regulations after they are ierued in 
final form. and the Office will p r o ~ s s  
those statements of account accordingly. 

List of Subjects in 37 CFR Part 201 
Cable systems: Cable compulsory 

license; Satelhte master antenna 
television systems. 

Proposed Regulations 
In consideration of the foregoing. part 

aM of 37 CFR, chapter U would be 
amended in the manner set forth below. 

PART POl+AMENDED] 
1. The authority citation for part 201 

would continue in part to read as 
follows: 

Autbarity: Sec. 702. m Stat -1.17 USC 
702. 

g 201.17 ( m w n s d l  
2. Section 201.17(b)(l) would be 

amended by adding the following after 
the second sentence of the subsection: . . . . .  

(b) - ' 
(1) Gross receipts for cable 

systems operating as satellite master 
antenna television [SMATV) facilities 
ahan indude all feea received. includmg 
indirect chagea which am attributable 
to the basic =MU of pmvidmg 
secondary transmisrioar of primary 
broadcast transmitten. In no care shill 
gross receipts for M T V  facilities be 
less than the cost of obtaining the 
signals of primary broadcast 
transmittere for subsequent 
retransmimion by the SMATV facility. 
. . . a .  

3. Section a01.17(b)[2) would be 
amended as follows: 

[i) By revising the third and fourth 
sentences to read as ~ O ~ ~ O W B :  . . . . .  

[b]. 
[2) The owner of the cable 

system on the last day of the accounting 
period covered by a Statement of 
Account is responsible for depositing 
the Statement of Account and remitting 
the cop~*ght royalty fees. . . . . .  

(ii) By removing the word "individual" 
appearing before the tenn "cable 
system" appearmg in the fifth sentence 
of the subeection. 

4 A new paragraph (bM11) would be 
added to 1 201.17 to read as follows: . . . . .  

[b) '  ' 
(11) For satellite master antenna 

television (SMATV) facilities only. a 
"subscriber" is any individual or entity 
who receives seumday trsnsnissim 
of pnmary broadcast tmnsmittem for 
viewing af the copyrighted warka 
contained therein. . * . . .  

5. Section Hn.lqe)(Z) would be 
amended by adding the following after 
the rust sentence: . . . . .  

(el 

(21 ' ' ' For aatehte e e r  antmna 
tekvishn [SMATV) facititia only. the 
"ouner" of thr a b k  syzttm.~ u the 
ind i r idd  or entity d m  owrm the 
b d h g  wherein the s&pndarJ. 
tnuuminimu of prbary k o d c r s t  
tmaaittem h r  virring are rrceived . * . . .  

8. Sectlan m.l7(e#3) muld  be 
amended by adding the fallowing to the 
end of the mbsectian: 

[el* 
(3). ~lfthemyutcmisasmbdtilr 

master a n t a r r  d e  
facility. then tbat k t  aiumld bc nu 
designatrd 

7. Section ZUI.l7(e)(€i)[iii][B) would be 
amended by adding the following aner 
the last sentence: 

[e) 
(6) 
[iii) 
[B)' ' ' I nhecmeofaceMtqs t tm  

operating as a satdite master antenna 
television (SM4TV) f a c i e ,  each 
irrdividuel dwelling unit (for example, 
hotel mom or apartment) &all be 
considered one subscriber. . . . . .  

Dated: June n. 1992. 
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