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SUMMARY: In response to petitions from
members of the public to make certain
determinations concerning the
administration of the cable compulsory
license, section 111, title 17, U.S.C., the
Copyright Office published a Notice of
Inquiry with respect to: (1) Possible
changes in the list of specialty broadcast
stations originally developed by the
Federal Communications Commission;
and (2) the determination of a station's
“significantly viewed" status under the
Federal Communications Commission's
former must carry rules, which
determination ultimately affects the
calculation of cable royalties under the
Copyright Act.

The Copyright Office announces the
following policy decisions. First, with
respect to specialty stations, the Office
is adopting procedures whereby. through
a combination of television broadcaster
affidavits and public comment, an
updated, annotated specialty station list
will be established and amended
periodically as stations qualify or cease
to qualify as specialty stations under
former FCC rules {47 CFR 76.5(kk)] in
effect on June 24. 1981. Second. with
respect to significantly viewed status,

the Copyright Office has decided that
the effective date is the date the FCC
issues its determination that a particular
television station is significantly
viewed. but in the first accounting
period when this decision is made. such
broadcast signal will be treated as a
local signal under the cable compulsory
license for the entire accounting period.

EFFECTIVE DATE: September 18, 1989.

FOR FURTHER INFORMATION CONTACT:
Dorothy Schrader. Genera! Counsel.
Copyright Office, Library of Congress,
(202) 707-8380.

SUPPLEMENTARY INFORMATION:
1. Specialty Station Issue
A. Background

On February 18, 1987, the Copyright
Office received from the Motion Picture
Association of America, Inc. ("MPAA")
a request that the Copyright Office issue
a new listing of specialty stations
because the list of specialty stations
identified in 1978 by the Federal
Communications Commission ("FCC") is
substantially out of date. Specialty
station status is significant in the
administration of the cable compulsory
license because a cable system may
carry the signal of a television station
classified as a specialty station under
the FCC's regulations in effect on June
24, 1981, at the relevant non-3.75%
royalty rate for “‘permitted” signals. See
49 FR 14944, 14951 (April 18, 1984). and
section 111 of the Copyright Act of 1978,
title 17 of the U.S. Code.

In its request MPAA argued that since
the time the Appendix B list of specialty
stations was compiled at the FCC, the
television industry has changed
considerably and that the changed

circumstances compel reexamination of
which stations meet the programming
requirements for continued
identification as specialty stations. The
MPAA requested that the Copyright
Office instigate the revision and
continued updating of the list so that the
list reflects the current specialty
programming broadcast by television
stations.

On March 18, 1987, the Copyright
Office received from the Christian
Broadcasting Network. Inc. (“CBN"),
comments in opposition to MPAA's
request. CBN argues that, in accordance
with the terms of the Copyright Royalty
Tribunal's (“CRT™) 1982 rate adjustment,
the carriage by any cable system of any
signal lawfully permitted to be carried
by a cable system on june 24, 1981, is
exempt from the 3.75% rate, regardless
of later changes in the nature of
programming on that signal. As a
rationale for this argument. CBN
contended that "the CRT regulation
applies to signals. without regard to
their content.”

CBEN also argued that its position is
supported by the Copyright Office
interpretation of the CRT rate
adjustment expressed in the preamble to
the Office's Apnl 18. 1984 interim
regulations. 49 FR 14944, 14951.
{Copyright Office found that “the
relevant non-3.75% rate applies to
carriage of an unlimited number of
specialty stations identified as such as
the FCC on June 24, 1981").

Finally, CBN argued that carriage by a
cable system of the signal of a station
that was a specialty station on June 24,
1981 can never be subject to the 3.75%
rate because the 3.75% rate adjustment
can only apply to additional distant



signal equivalents resuiting from
carriage of a formerly restricted signal.
CBN reasoned that, since carriage of
specialty station signals had been
permitted without limitation under the
FCC's former distant signal carriage
rules. there cannot be an “additional”
distant signal equivalent resulting from
carriage of a specialty station as a result
of the FCC's 1980 cable deregulation,
and the CRT does not have the authority
to impose an increased royalty rate on
carriage of a signal that qualified as a
specialty station on June 24, 1981.

On February 25. 1988, the Copyright
Office published a Notice of Inquiry to
invite interested parties to address any
issues relevant to the determination of
policy on how, for purposes of
ad:ninistering the cable compulsory
license, the Office should determine the
specialty station status of a particular
teievision broadcast station. [$3 FR
5591) The Office indicated its initial
agreement with the MPAA's position
that specidlty station status for purposes
of applying the cable compulsory license
should depend upon the current :
specialty programming broadcast by the
station. This would give meaning to the
FCC regulations in effect on June 24,
1981. which looked to a changing group
of specialty stations as circumstances
warranted, and which were established
to encourage cable systems to further
the goal of diversity in programming for
public benefit. The Office preliminary
agreed that just as the cable compuisory
license mechanism is flexible enough to
respond to market changes and the
existence of stations that newly become
significantly viewed in a particular
community, so is it flexible enough to
reflect the changed status of a specialty
or nonspecialty station. [5¥ FR 5592}

However, the Office also indicated its
reluctance to engage in specific
procedures for verifying the specialty
status of particular stations. The Office
believed such procedures would be
costly to administer and would further
involve the Office with responsibilities
that may properly belong to the FCC. (53
FR 5592) The Office proposed. as an
alternative to establishing venfication
procedures. a policy of accepting
without question a claim filed by a cable
system that a particular station was
carried on a specialty station basis, so
long as the statement of account is
accompanied by a specific affidavit in
which the system operator swears that
the station so carried qualifies as such
under the definition established by the
former FCC rules at 47 CFR 76.5(kk), in
effect on june 24, 1981.

B. Public Commentary

Seven commentators address the
specialty station issue. Of these seven,
only two commentators, the
representative of several cable systems
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and CBN. suagest that the FCC's
specialty station list should not be
changed. CBN's position did not change
from its arguments made in opposition
to MPAA's request. Rather than
attempting to analyze or interpret the
FCC’s former specialty station policy,
CBN's main focus is an analysis of the
CRT's 3.75% rate adjustment and the
Copyright Office’s interpretation of that
adjustment. CBN's main concern is that
if a station formerly designated as a
specialty station and carried by systems
at the base rate fee for distant signals
falls out of the specialty station
classification. the system would have to
apply the 3.75% rate for carriage of the
signal even though the signal was being
carried at the base rate fee prior to
deregulation.

The other commentator echoes this
theme and argues that where a specialty
station does change format, it would be
consistent with the FCC's policy not to
displace stations to which cabie
subscribers have grown accustomed for
the Copyrighs Office to adopt a policy
whereby “stations [formerly specialty
stations] which appear on Statements of
Account are presumed exempt from the
3.75% penalty.” (Comment No. 2 at 10.)
This commentator does acknowledge
that the FCC's specialty station policy
anticipated that some stations would
fall into and out of specialty station
status. However. it argues that. in
practice, the FCC never required
deletion of a specialty station which
changed formats.

One commentator declines to take a
position on whether the FCC's speciaity
station list should reflect updated
information on the current programming
of the relevant stations. The remaining
four commentators. including two
representatives of copyright owners and ,
two broadcasters, all agree with the
Copyright Office's preliminary
assessment that specialtly station status
should depend upon the current
specialty programming broadcast by a
station.

The five commentators not
affirmatively insisting that the specialty
station list remain frozen in its 1,981
composition suggest three different
alternatives by which the Copyright
Office might resolve the specialty
station issue. The first alternative is the
Copyright Office affidavit proposal.
Only one commentator representing
copyright owners supports the Copyright
Office's proposal. with certain
modifications. That commentator
contends that the Office should specify
that a cable system must certify in the
affidavit that the statjon at issue carried
the requisite speciaity programming for
at least one month during the relevant
period. Under this proposal. to receive
the benefits of the lower rates
applicable for carriage of a specialty

station. the cabie system woL.g Le
obliged t0 engage i1n the same n.rua of
programming review that was formerty
undertaken by the FCC. This
commentator contends that both the
review procedure and the certification
requirement should be provided for in
Copyright Office regulations. (Comment
No. 8 at 12-14)*

The other commentators [with the
exception of CBN, which did not
address the proposal) reject the Office's
affidavit proposal because: (1) The
FCC's specialty station rules provided
that the burden was on parties opposing
the specialty station status of a
particular station, and not the cable
system carrying the station. to prove
that a station lost its specialty status:
thus. putting the burden of certify:ng the
status on cable systems would violate
the FCC's policy: (2) the affidavit
proposal would result in mu:tiple cable
system resporses for each alleged
specialty station. some of which might
conflict if indivdual system operators
reach different conclusions abaout the
specialty status of the same station—
and the potential conflicts would not be
resolved by the Office until some time
after the relevant royalty payments are
due: (3) cable systems are not in
possession of the best information as to
whether a station qualifies as a
specialty station. and might have to rely
on indirect and often inaccurate sources
such as programming guides: (4) it is
burdensome for cable systems to file
such an affidavit each accounting
period—this is especially true in light of
ti:c FCC's policy deciainn not to engaxe
in annual review of its specialty station
list.

The second proposal was offered
jointly by MPAA and the National Cable
T:zleviston Assaciation {“NCTA'™.
Although the two commentatars “have
distinctly different views concerning the
scope of the Copyright Office's authenty
to intarpret and enforce the Copyright
Act and to verify information subm:tted
in Staiement of Account forms.”
(Comment No. 11, at 1), both parties
propose a cocperative, inter-industry
approach to the specially statiens issue.
They suggest that the MPAA and NCTA
work together to prepare an updated Ls)
idzntifying those stations whose
programming currently meets the FCC's
former definition of specialty statioa.
They propaose that they submit the List 1o
the Copyright Office and that the
Copyright Office publish the list in the
Federal Register.

MPAA and NCTA contend that the
purpose of the list would be
informational only and that the kst
would not have the foree of a Copyrmht
Cffice regolation. Thas, they submit that
if a cable operator characterizes as a
specialty station a signal not included

*Error; line should read:
"No. 8 at 12-14.)"



on :be most recentty published list. the
Ccpyright Office should questioo the
charactenzaton but accept the
Statement of Accoant Stations not
contained on the MPAA-NCTA hist
could submit to the Office an alfidavit
attesting to the fact that they corently
offer programming which qualifies them
for specialty statos under the FCC's
former definiton. MPAA suggests that
the mdustries would make g genersl
review of pro ing cootent
three or four years, but that in inlesim
years, the office can rely on sffidavits
filed by individual stations that move
into ov out of specialty station statma.
MPAA and NCTA contend that this
alternative would put no administrative
burden on the Copyright Office. but
would provide a clear set of guidelines
for cable systems and reduce
substantiatly the possibility of disputes
about whether stations were properly
classified on individual statements of
account

The third alternative was raised by
broadcaster and supported by another
broadcaster. The broadcaster
commenter proposes that the
Copyright Office issue & public notice
inviting interested television station
licensees to respond with sworn
affidavits indicating that in the
preceding calendar year the
progrenmming of their stations satisfied
the requirements for specialty station
status. The Copyright Office could
corpile a list of the stations claiiniiig
specialty station status, publish the list
in the Federal Register. and repeat the
prccedure in subsequent years to update
the list. This commentator contends that
such a lists would provide valuable
information to the public while
eliminating the necessity for cable
system operatars to provide duplicative
or conflicting affidavits. It further claims
that recourse would be available “bath
criminally and civilly against televisian
licensees in the unlikely event that an
affidavit contained false information.”
(Comment No. § at 8.} The beaadcaster
co.nmentator making these proposals
would support the MPAA-NCTA
suzzestion as a second chaice.

C. Policy Decisian

The Copyright Office is convinced
that the majority of commentators are
correct: The Office should as a pelicy
matter look to a station's cuzrent
programuning content to determine
whether it qualifies as a specialty
station under the cabls compulsory
license. The Office disagrees wiih the
two comraer.tators that contend that a
station formerly qualifying as a
specialty station can be carried at the
base rate fee for distant signals aftes the
station loses its specialty status merely
because no new DSE is created by the
loss of that status. Although the Office

tError; line should read:
“base rate fee for different signals after the"”
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does look first o actual carnage af a
signal prior to June 25, 1981 as an
indication of whether carriage is subject
to the 3.75% rate, the Office will then
look ta see if carriage of the signal
would have been permitted by the FCC
on June 24, 1981, in the same way as at
the present time. Clearly under the
FCC's former rules. if a station did oot
qualify as a specialty station at a given
time, the FCC would (at least
theoretically—no cases are found on
either side of the issuc} not consider the
station to be a specialiy station. That
being the case. carriage of the signal
would not have been permitted in the
same way by the FCC (prior to
deregulation) as the system now intends
to carry it (i.e. carriage as & non-
specialty station}, and the 3.75% fee
should apply.

The Office has decided that neither
our initisl propasat nor any of the three
alternatives for an spdated
classification of specialty stations
proposed by the commentator’'s shoald
be adopted exactly as proposed.
However, the Office has decided to
adopt a solution that blends the MPAA-
NCTA propoeal and the broadcaser
proposal. We have decided to reject our
affidavit proposal because of all the
reasons lsted by the majority of
commentalors.

While the MPAA-NCTA precesal hus
a very atiraclive featirus—the 4qreement
between the cable indusiry and
copyright owners. their proposal does
not represent the third interasted
group—broadcasters. Likewise, the
broadcaster preposal does rot give
cupyright owners or cable systems a
public forum to register their views on
which stations are specialty statiors.
Thus, the Office has adopted a policy
that, in effect, merges (heir two
proposed alternatives.

The hybrid altemative wou'd begin
with the broadcaster proposal: the
Copyright Office will today pubiish a
Request for Information to solicit fzem
eligible televisian broadcast s:ations
affidavita stating that in the preceding
calendar year the station quaiiried as a
specialty station under the FCC's
specialty station definition. When the
aifidavits are received the Otfice will
compile and publish a preliminary list of
siations claiming specialty stativn
statua.

Coing beyond the broadcaster

-proposal, the Office will both publish

the list and at the same lime request
interested parties to comment npon the
list. This will give MPAA and NCTA.
cooperatively or separately. a chance to
publish their views as to the accuracy of
the list, inludimg their views on whether ©
particular stations on the preliminary

list do not in fact qualify as specialty
stations as weil as their views oa
whether stations not am the prelimimary

QError; line should read:
"on June 24, 1981, in the same way as at"

list do 30 quaify. The Office w:ii *hen
publish an annotated List of stations
claiming specialty status that mciudes
references noting anry public objections
to a station's claxma. With sach an
annotated list an the public record.
cable systema can make an informed
decisiom as to whether the MPAA or any
other party might contest the system's
carriage of a particular station on a
specialty basis.

The Office will repeat this procedure
every three years upon the {annal
request of an interested party. In the
interim period. the Office will accept
affidavits from stations that claim °
specialty status and use those aifidavits
to update its list of specialty stations m
accordamce with MPAA’s suggestion.

As a policy maweer, Copyrigit Office
licensimg examminers will sse the
annotated list in the same way they
have used the FCC's 1981 list. If a cable
system claims specialty station status
for a station not en the list, the examiner
will look 10 see if the station has filed an
affidavit since pablication of the hst.
Likewise, if the system claims specialty
station siatus fos a station \hat is
annotated on the list to show that its
specialty station status is contested,
then the examiner will inform the
system by letter that the particular party
objects to the specialty characterization.

This policy meets the Copyright
Office's concern for administrative
efficiency. gives all parties an
opportunity to share their views with
the public. gives NCTA and MPAA a
chance to cooperate in their assessment
of station's specialty station status. and
allows new broadcast stations an
opportunity to serve the public by
broadcasting specialty progamming
while also having the opportunity to be
carried by cable systems at the base
rate.

2. The Significantly Viewed Station
Issue

A. Background

Under the FCC's must-carry rules in
effect until 1985, cable systems were
required to carry on a must-carry basis
the signals of commercial broadcast
stations that were significantly viewed
in communities in which the systems
were operating. 47 CFR 78.57{a](4).
76.59(a)(8). 76.61(a)(5)(1982). Because of *
their former must-carry status under
communications law, significantly
viewed signals are considered local
signals under the definition of “local
service area of a primary transmitter’” in
section 111(f) of the Copyright Act. Thus.
a cable system's carriage of a
significantly viewed signal does not
incur distant signal royalty liability
under the cable compulsory license.

XError; line should read:
“the list including their views on whether”

iError; line should read:
"76.59(a)(6), 76.61(a)5)(1981). Because ol



Until the invatidation of the FCC's
pre-1986 must-carry rules,! the
Copyright Office’s Licensing Division
examiners verified the significantly
viewed status of stations in the
community of a particular cable system
by first referring to Television Digest's
Cable and Station Coverage Atlas for
the relevant year. If a system claimed
significantly viewed status for a station
not listed as significantly viewed in the
Atlas. the examiner would ask the cable
system to provide evidence that the FCC
considered the station significantly
viewed. The FCC generally issued a
notice of the significant viewership of a
station in a particular area.

At the time that the FCC's must-carry
rules were first struck down by the
United States Court of Appeals for the
District of Columbia Circuit in the
Quincy decision, the FCC was reluctant
to offer any formal determinations on
whether particular signals would have
been considered must-carry signals for
certain cable systems under the former
rules. As a result, the Copyright Office
received requests that the Office
implement a new procedure for
determining when a particular broadcast
station is significantly viewed. Although
the Commission has resumed its former
practice on verification of significant
viewership, the FCC did cease making
such verifications for some time. and the
Copyright Office was concerned that the
FCC might cease to do so again.

On February 25, 1988, the Copyright
Office published a Notice of Inquiry to
invite commentary on all issues relevant
to the determination of policy on how,
for purposes of administering the cable
compulsory license, the Copyright Office
should determine the significant
viewership status of a particular
television broadcast station in a
particular case. [53 FR 5592] The Office
specifically invited commentary on the
issue of when significantly viewed 8
status arises for purposes of calculating
royalties—at the time the appropriate
surveys are evaluated by some
governmental authority, or at some other
time. The Copyright Office has
traditionally taken the view that
significantly viewed status arises. for
purposes of the cable compulsory
license, at the time the FCC issues a
formal determination of the significantly
viewed status of a particular television

! See Quincy Cable TV, Inc. v. FCC. 788 F.2d 1434

(D.C. Cir. 1958), cert. denied sub nom. National ¥ 3

Ass n of Broadcasters v. Quincy Cable TV, Inc. 108
S.Ct. 2889 (1988). A second set of modified must-
carry rules has also been invalidated by the court in
Century Communications Corp. v. FCC, 836 F.2d 599
{DC Cir. 1987).

BError; line should read:
"issue of when significantly viewed"
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"(D.C. Cir. 1985), cert. denied sub nom. National”
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broadcast station in a particular area.

The Office also raised for comment an
issue that ariseg when a station's
significantly viewed status changes in
the middle of an accounting peried: To
what extent is carriage of the signal
prior to the status change considered
carriage of a distant signal? If the signal
is carried for part of an accounting
period on a “distant"” basis prior to the
change to significantly viewed status,
should the DSE be applied for the entire
accounting period pursuant to 37 CFR
201.17(h)(3)(i)?

B. Public Commentary

Determination of Significantly Viewed
Status

Five commentators, including two
representing cable interests, one
representing broadcasters, one
representing copyright owners, and the
FCC. take the position that the
Copyright Office should not attempt to
institute a procedure for the
determination of significantly viewed
status. These parties note that the FCC
has been processing requests for
determination of significant viewership
since January of 1988 and that the FCC
is unlikely to discontinue making such
determinations because the significantly
viewed standard is now relevant under
the FCC’s regulations implementing the
Cable Communications Policy Act of
1984.% and it may be relevant under its
syndicated exclusivity rules.? The FCC
itself states that, “we intend within the
budget restraint imposed on us all to
continue to process such requests (for
determination of significantly viewed
status) expeditiously.” (Comment No. 7,

p.-1)

In light of these facts, these
commentators argue that the Copyright
Office should ailow the FCC to interpret
its own technical rules * to avoid “an

2 See 47 CFR 76.33 (the “effective competition
rule”). One commentator notes that the FLC
recently announced that it would continue using the
Grade B contour and the significant viewing concept
as the meesures of signai availability for
determining whether a cable system faces effective
competition under the Cable Act {see FCC News
Release No. 2258 (March 24. 1988). While the FCC
altered the basis upon which significant viewing s
assessed in this context. to require viewership data
in the cable community rather than. as specified in =
the 19786 rules. in the county of the cable systems. +/
this commentator arguas there is no reason why the
FCC would not continue 10 determine the significant
viewing status on the bssis of county data upon
request. (Comment No. 8. p. 7. n. 11.}

3 See 47 CFR 76.92(f). Report and Order in FCC
Gen. Docket No. 87-24 Report and Order in FCC
Gen. Docket No. 87-24 (Adopted May 18, 1988;
effective August 18. 1988).

* One commentator lists 8 number of acrane
issues the FCC is routinely called upon to decide in
determining significantly viewed status (i.e. has a
statistically reliable survey been conducted on »
community-by-community basis? has the applicant
met standard duration requirements?) See Comment
Na. 2. pp. 2-4.

~Error; line should read:
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administrative nightmare  thal mght
lead to conflicting or duplicative rul.nzs
The two cable interests taking th:s
viewpoint also argue that the Copyr:gat
Office does not have the autharity to
regulate matters touching on
communications policy.

Two commentators representing
broadcasters submit that due to the
uncertain future of official FCC
verifications that a television station is
significantly viewed in a cable system's
community or county, within the
meaning of 47 CFR 78.5(k), the Copyright
Office should adopt a simple procedure
to allow a cable system to aver that a
television signal carried by the system is
significantly viewed. These parties
contend that the Office should accept
the claim of a cable system that a
particular television station is carried on
a significantly viewed basis so long as
the system's statement of account is
accompanied by an affidavit by the
cable operator certifying that the station
meets the significantly viewed definition
at 47 CFR 76.5(k). A third commentator.
representing copyright proprietors, urges
us to adopt such a procedure only
regarding “those cases where the FCC
has not made a [specific] determina:':n
[of significant viewing status|.”
(Comment No. 8 at 10.)

Deteimination of When Significanmly
Viewed Status Arises for Purposes of
the Calcuiation of Cable Conipulsory
License Royalties

The commentators address the ! +»
aspects of this issue raised in the Noytive
of Inquiry: (1) Whether significantly
viewed status arises on the date the first
survey required by 47 CFR 76.54 is
begun (assuming all criteria were met by
the later surveys), on the date the last
survey so required is comgleted. or on
the date the FCC makes a
determination; and (2) whether, when
the date that significant viewership
status arises (as determined in the
above inquiry) falls in.the middle of 4n
accounting period, the significantly
viewed signal should be considered a3
local for the entire accounting peniod or
distant for the entire accounting per:d *

Regarding the effective date of
establishing significant viewing sta‘us
four commentators contend that
significantly viewed status should ar:e
on a date that is linked to the tim:ng of
the surveys required by § 76.54 of the
FCC's rules. A representative of cahle
interests argues that a station should be
deemed significantly viewed “for any
accounting period on which the
significant viewing data is premised

3 Only one commentator suggested as an
alternative solution that the signal shouid be
considered distant for part of the accounting »- .
and local for the other part. {Comunent No 1 5

“in the cable community rather than, as specified in”

"the 1976 rules, in the county of the cable systems,"




[Comment No. 2 at 6.) That commentator
argues that such a policy would give
meaning to the intention of the Act to
exempt from royalties signals which are
not carried beyond local viewing areas.

Two commentators representing
broadcast interests similarly contend
that:

Where (i) three consecutive audience
surveys are taken in accordance with the
FCC's rule. and all three surveys demonstrate
that a distant television signal's viewership in
the relevant county or ccmmunity exceeds
the levels set forth in the FCC's rule, {ii) no
survey re:1''s auggest actual viewership at
any tune tha: falls below those levels, (iii) the
surveys demonstrate actual viewership
substantially in excess of those levels, and
(iv) no question is raised or challenge is
lodged against the surveys or their
methdology. then . . . the point in time at
which significantly-viewed status attaches is
no later than the conclusion of the final
survey period. and should even be considered
to be at the commencement of the first survey
period.

{Comment No. 1 at 10: Comment No. 4.)

NCTA would appear to take a similar
view.® The quoted commentator reasons
that if the survey results establish the
existence of the fact in question. i.e.
significant viewership. then a delay in a
governmental agency's issuance of its
acknowledgement of that fact should not
have the effect of delaying the benefits
to private parties that flow from the
earlier-arising existence and proof of the
fact.

The FCC and two commentators
representing copyright owners contend
that significantly viewed status should
arise for copyright purposes on the date
the FCC makes its determination. None
of these parties gives a rationale for this
position, nor attempts to rebut in reply
comments the position of the cable and
broadcaster commentators.

Regarding the second aspect of the
date issue, seven of the eight parties
commenting in this proceeding agree
that when the date that a signal's
significantly viewed status arises falls in
the middle of an accounting period, the
signal should be considered local for the
entire accounting period. Only a
commentator repesenting a copyright

¢ NCTA states that “where a station's’
significantly viewed status is based on vhwmhip“’
surveys taken during the middle of an accounting
period, the station will be desemed a ‘local’ station
for that entire accounting period.” (Comment No. 8’
at 10.) This suggests NCTA would base status on
the timing of the surveys. but does not specify
whether status should arise at the commencement
of the first survey or the conclusion of the last.

' This commentator suggests as an slternative
that the Copyright Office prorate the cabie system's
royaity obligations for the accounting period in
question. taking into account the fact that the
carriage of the signal on a distant basis ended on
the date on which the signal's significantly-viewed
status attached.

RError; line should read:

owrter argues that such a signal should
be considered distant for the entire
period. Two of the seven commentators
contend more specifically that the
Copyright Office shouid adopt a
rebuttable presumption that the signal is
local for the entire period. (Comment
No. 1 at 14; Comment 9 at 4.) One
commentator offers as a rationale for
the majority view the fact that
“viewership levels sufficient to establish
a station's signal as being significantly
viewed are unlikely to have changed so
dramatically in the course of a six-
month accounting period, such that a
signal determined to have been
significantly viewed at some point in the
course of an accounting period was not
enjoying roughly equivalent levels of
veiwership from the outset of the
period.”? (Comment No. 1 at 14-15.)

To rebut the argument that carrizge of
a signal which is determined to be
significantly viewed in the middle of an
accounting period should be considered
distant for the entire period to avoid
improper proration of a DSE, the other
commentator representing copyright
owners states:

(We agree] that a distant station carried
during any part of an accounting period must
be assigned full DSE value for the entire
period. Creating a limited presumption for the
significantly viewed survey situation dnes
not. in {our] view, erode the validity of the
general rule, but rather recognizes that the
significantly viewed survey results are the
product of sustained levels of veiwership
aver time.

(Comment No. 9 at 4.)

On the isue of the effective date of
significant viewership in general, &
broadcaster commentator relates its
own experience by way of example for
its views. The commentator owns and
operates a UHF commerical television
broadcasting station located in Omaha,
Nebraska. The station first signed on the
air on April 8, 1988 and covered much of
Lancaster County, Nebraska. The
commentator believed it was vital to the
economic success of the station at issue
to be carried on a Cablevision cable
system serving Lincoln, the second
largest city in its signal carriage area.
However, under the FCC's former
distant signal carriage rules, the station
would not be a must-carry signal to the
Lincoln system unless it was
significantly viewed in Lincoln. The
commentator thus agreed to indemnify
the system for copyright royalty liability
the system accrued for carriage of the
station until such time as it was

declared significantly viewed in Lincoln.

AError; line should read:
“significant viewership in general, a"

“significantly viewed status is based on viewership
surveys taken during the middle of an accounting”
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The commentator arranged for the
A.C. Nielson Company to make *=2
appropriate surveys. Nielson schedulad
surveys in May. July. and November af
1986. Throughout the period, the
commentator's independent research
determined that the station's signal was
being viewed in Lancaster County at
leveis well in excess of the FCC's
requirements for significantly viewed
status. This was confirmed by Nielson's
report rendered on December 15. 1986.
The commentator filed the report with
the FCC on December 18, 1986. The FCC
declared the station significantly viewed
in Lancaster County on January 21, 1687.

This commentator argues that since
Nielson data demonstrated that the
station was in fact significantly viewed
in Lincoln as early as May of 19886, it is
unfair that the station's signal shou!d be
considered distant to the Lincoln system
in accounting periods 1986-1, 1986-2 and
1987-1 for purposes of computng
royalities under the cable computsory
license.

C. Policy Decision

The Copyright Office agrees with the
majority of commentators (five out of
eight) that the Office should not attempt
to institute a new procedure for the
determination of significantly viewed
status since the FCC has apparently
resumed making determinations of
significant viewership status and plans
to continue doing 80 in the future.

The Office has decided to look to the
date the FCC issues its determination
that a particular station is significantly
viewed in the community of a particular
cable system as the relevant date for
determining a cable system's copynght
liability for carrying a signal on a
significantly-viewed basis. Although we
are sympathetic to the argument that a
signal is actually “local” for copyright

s as sOON as the surveys
establish that it meets the FCC's
standards because the signal was i fact
anly delivered with a standard view:ing
area (and not a “distant” area). the
Office concludes that the station could
not have insisted upon its signal being
carried by the system under the FCC's
former rules until the date the FCC
issued its determination of signuficantly
viewed status.® This rationale is
consistent with the Copyright Officer's
interpretation of the definition of “local
servica” area under section 111(f] and
the FCC's former must-carry rules. the »

¢ This policy is advisable sfoce. as coe
commentator pointed out in tha context of arguing
that the FCC should make the determination. the
FCC "t routinely callied upon ® ruie upon srcanme
issues within the peculiar expertiss of the FCC."
{Conmnent No. 2, 3.) Thus. wiule surveys are
important to the deterratnation. other factars that
the FCC might consider could inftuence the FCCs
decision. and oaly thet decision itself renders the
station a sigmficantdy viewed statioa.

=Error; line should read:
"the FCC's former must-carry rules. The "



Office adopted that interpretation at
least as early as 1984 when we recieved
questions concerning implementation of
the CRT's 3.75% rate adjustment.
However. the Office agrees with the
maijority of commentators {Seven out of
eight) that if the FCC determines that a
particular signal is significantly viewed
in an area served by a particular cable
system in the middie of an accounting
period, the system should be able to
repart the signal as “local" for the entire
accounting period. This decision does
not detract from the genera) rule that a
full DSE must be paid for carriage of a
distant signal at any time duriog an
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accounting period.

The decision represents a limited
presumption that by the time the FCG
makes its significantly viewed
determination, the signal was de facto a

local signal for many months. This
limited presumption seems justified to
avoid penalizing cable system and
broadcaster interests for any delay in
processing significantly viewed
petitions. The presumption does not
materially harm copyright owner
interests (as one such commentator
recognized) since. by adopting the FCC's
determination as the effective date of

sigmficant viewership eopyrignt vaners
in etfect get the benefit of the lates!
possibie date for the charge from
distant to local status. Only on ©
accounting period is affected under our
decision. even though the surveys may
cover 2 or more accounting periods.
Dated: August 28, 1969
Ralph Oman,
Register of Copyrights.
Approved by:
James H. Billimgton,
The Librarian of Congress.
{FR Doc. 89-21716 Filed $-15-89: 8:45 am|
LG CODE 14 10-00-

#Error; line should read:
“distant to local status. Only one”




