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ComOvlroryUt.mfandU.r~ll.I 
CIbk SysMmr; uotk8oflnqlllry 

r a a c v :  Ubmy of Congcrr, 
oftice. 
r c n m  Notice of inqnfr~ 

suuumr. me CHke d tb 
t i b C P r J d ~ I i w ! S & ~ d  
inquiry to inkrr tb p u b k  Jd it L 

impad oa the camptb- d my* 
under the cable mm.lbnrr Yea# d 
the Copyright Act d o n  11L tUk U 
U.S.C. The Ofacr a h  p d k  
coarrrv?nt.dppgpOIgkr.tOtb. 
proper roportislg and roydty adahtiam 
p r o c a b e r f o r c a b h r y s t e m d  
C O ~ o 1 ~ ~ ~ s d b i p i D  . 
c o m x n e  whetlux -d 
mergesdsy.tonscuexpamlj40da 
sir& ryrtoaL 
D A T ~  lnitid a &dd be 
received by December t raeQ Ibply 
comment. dmdd bs ruri*rd b 
Decembar a 1988 
u r o l r r r I n ~ ~ 8 h o s M  
submit ten o o p h  d their rrlttaP 
amamdn~.follQllb: 

If aeut by meit U n M  Stet- 
Copyn'gkt O f k .  Mmry dCo38uq 
DepartracDt 17, Wankmgta DC 

If delivered by hand: Office drhs 
Register of Copyrightr. (Illia 
J a m  hhlam MclnoriPl Bdfku~. 

Room 407. R8l d Indqxd- 
Avenw. Se. Wanbgton, DC 
FOR LLDDmOWAl INCORYATWM CaWrm 
Dorotby schreckr. Cked Coaa 
Copyright O W .  Library d C&w@enl% 
Qeprhent 37. Wsrbiryton, DC 
TelepboPlr:(292)797~ . '  
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Slctiolrllyc)dtbsapyr4IhtMd 
l$7e,tW.VdtheUIlitd8L.teaCodr 
estabiirbu a urmpoLay lirrrrnrl 
eyrtem & w k h  cebb ryrbp. -9 
make m a d m y  t r m b a r  d 
copyrigHld work e n h a d i d  in 
broadcart 8- The compulroy 
license ir subject rarom 
c ooditiapu.breqninaaatrtbaltbe 
cable ry.toa report ib aigml c m h g e  in 
rtatauents of . ccor~ t  twice year1 J oad 
rerit royaltlea b the Copyrisbt wi*  
in accordance with a rtatutory fornula 
fabtmdirbibaioBlocopyrJ&t 
owners. The myaky b c d d d e d  by 
a p p l w  tb nunbrr of dLtm 8@ 
eqaiualemu ("ISIS'$') end h e  roydty 
rate against the grow auKRUit8 paid to 
the ceble qrtem by itr rubecribem far 
the basic rervice of providing seccndary 
transmissions. 

The Copydght Act d m  mdg IIS 
part of the aecth  11l(f) debition of a 
cabb fiydenb that " [ b r  nurparer d 
detennrrrig the roydfy fee mlar 
rubsectiw (d)(l). two or .rors cabb 
sy stoPu in an- awubmnitiea 
undor -an owa%rsbip or c o n d  a 
operating from one head-d  AeU be 
cansidered a8 a8 m&m" 

On December 1,1977, in one of our 
first proceedings d e r  the cable 
compulrory Licenre, the Office published 

propored d e r  in the F d d  Reginter 
f42PROrOSt)tucstabtbhrhebasic 
reporting and royalty payment fiting 
prodm!s Ibr cabk systems. Among 
other trrues, we conddcnd tkt meaning 
0 i t ) l e ~ R n s l ~ a t  
the definition of cable system. We noted 
that the "legirlative history of the Act 
indicate8 that the purpore of tki. 
sentence is to avoid the artificial 
f r e ~ p n ~ d c s b b ~ " ~ a a  
Conperr fixed lower m i e m  Ear analkr 
cable ryehema 

In final regdationa published lanuary 
!i.r8711(43PB958tweaQptadna 
iderprrtaMondklmWrnOeroddn 
rtatutory dsadtlon of cabkr ryetea b . k  
exactly tmcka h e  bxt d tb nbtuta 
~ t b o t ~ r ~ p A m w e r r ,  
lnserted in the text b rhw ur 
dcntandiry of the c q p e m m d  
intent. Thin r e p b t h .  6 mJ7IbMZ). 
remains in e f f e  The Nstiorvl C.bb 
Television Arrociatb (=A) baa 
reveml timer reqmted k t  tha 
C ~ O f s g n o p ~ 1 t k 4 m l t s o f  
the correct interpnla&n of h e  &mi 
sentence of rb etatlrhry &hi tion of 
cable sy- We bars nd nvimtd thm 
isrue since 1978 becaun tL w t m m  
i n q u e s t h w r r d a p C l d d b r d l  
r e * a r o f t h r l e ~ ~ ~ ~ d ~  
Copyright Act by those Copyryb, O B h  
d&frlrriovaradbep.rQbpontr In 
t h e ~ n ~ p r o a r r d r a t k a  to 
enactment of the 197, At% 

B y t b k I w e e . b a a r e r . t h e ~ ~  
Offin rrape5a h e  ram? d the 
Werpclorioa d the find sen- of 
the d&aitim qd d e  -em in 17 
U . S C  1lYQ (heresftar th. "cmhg-Jous 
-\mitic*" povidan). We do so 
because, in addition to the requests of 
the NCTA for reconsideration of th~s  



issue. the Copyright Office has received 
several letters from representatives of 
cable systems asking Us to provide 
guidance on the reporting and filing 
procedures where one system acquires 
or merges with another. Mergers of 
systems present a number of problems 
in computing the royalty fees, including 
the problem that the merger frequently 
involver "adjoining" systemr, and 
therefore raises question8 about the 
contiguous cornmunitiee provision. 

Under the existing regulation, two or 
more cable facilitier are classified ar  
one individual cable system if the 
facilities are either in contiguourl 
communities under common ownemhip 
or control or are operating from one2 
common headend. A single rtatement of 
account murt be filed in there carer and 
the "combined DSE'r murt be applied 
against the grorr receiptr for recondary 
transmissionr for the "combined. 
system. The growing expanrion of cable 
system coverage and recent trendr 
toward economic concentrationin the 
indurtry create reveral difficultier with 
rerpect to the determination of the 
proper royalty rumr due under the cable 
compulsory licenre. In an effort to 
rerolve these ddficultier. the Office ir 
conducting thir inquiry into the matter 
of the merger and acquirition of cable 
syrtemr and their impact on the 
computation of royaltier under the cable 
compulrory licenre. 

In de- a cable ryrtem for 
purpose8 of the cable compulroy 
licenre. 8 20l.l7(b)(2) of 37 CFR. 
provider that "two or more cable 
facilitier are conridered ar  one cable 
system if the facilitier are either: (A) In 
contiguour communitier under common 
ownership or control or (B) operating 
from one headend." Thur, if two or more 
cable systemr ratisfy thin arpect of the 
definition of "cable ryrtem." they murt 
submit a single Statement of Account ar  
one system and calculate the royalty fee 
accordingly. However, given the currant 
climate of cable rystem expanrion, 
corporate mergers and acquiritiona - 

present real problemr in calculating the 
royalty payment due from the ryrtem. 

For example, assume a rituation 
where there are two completely 
independent but contiguour cable 
systemr. System A carrier two non- 
permitted (3.75% rate) independent 
rtation rignalr and System B. arrigned a 
different televirion market carrier the 
rame two independent rtation rignalr 
but on a permitted (base rate) barir, 
plur a ruperstation signal on a non- 
permitted (3.75% rate) barir. Syrtemr A 
and B are purchased by the rame parent 
company and apparently become a 
single cable system for purporer of the 
compulsory license. The purchare rairer 
several problematic ieruer ar to the 
calculation of the proper royalty fee. 

1 Error; line should read: 
"facilities are either in contiguous" 
2Err~r; line should read: 

Should the independent stations be paid 
for at the 3.75% rate or the non-3.75% 
rate system-wide, or should the rates be 
allocated among subscribers within the 
system and, if so, on what basis? 
Furthermore, if allocation is the answer, 
what rate can be attributed to new 
subscribers to the merged system? 
Finally, there is the question of the 
rupemtation signal which ir only carried 
by fonner cable System B. At the time of 
acquirition, should the superstation be 
attributed throughout the entire system. 
even though many rubrcriberr do not 
receive the rignal (a so-called 
"phantom" rignal)? And which rystem'r 
market quota (A's or B's] rhould be ured 
for the entire rtatement? Innumerable 
variationr and combinatlonr of signal 
carriage, permitted veraur non-permitted 
rignalr, and television market quotar 
are porrible. There vexing quertiona 
prerent a reriour problem for a newly 
contiguour. merged system in 
calculating the proper royalty fee. 

Under another regulation, 37 CHI 
ZM.l7(h), cable qrtemn may pay the 3 
non-3.75% rate in rome carer where 
"expanded geographic carriage" of 
certain rignalr occum. Thir regulation ir 
specifically limited. however, to the 
rituation in which a rignal war actually 
carried in only part of a cyrtem due to 
the pre-June 25.1081 Federal 
Communications Commirrion [FCC) 
carriage rerwctionr. In adopting thtr 
regulation ar part of the implementation 
of the Copynght Royalty Tribunal'r 
(CRV lQ82 rate adiurtment we 
rearoned that the "expanded geographic 
carriage" which rerultr directly from the 
FCC's 1980 deregulation order doer not 
reprerent any "additional DSF' because 
before deregulation the ryrtem had to 
pay royaltier ryrtem-wide for FCC 
rerhicted rignalr. (49 FR 14944, April 16, 
lQ84 and 49 FR 28722, June 29,1964). At 
that time. we addrerred irruer relating 
to the CRTr 1882 rate adjurtment and 
we did not have before ur any evidence 
or comment rqprding merger or 
acquirition of cable system. Thir 
regulation therefore only applier to the 
expanrion of rignal coverage w i t h  a 
ryrtem rerulting from the FCC lQW 
deregulation It doer not cover rituatiom 
where expanded carriage of a rignal 
rerultr from the creation of a new 
ryrtem through merger or acquirition. 
which operater in contiguour 
communitier. 
2. Fig Rocedurer and Polidw for 
Merged Cable Syrteuu 

In view of the many problems created 
by mergerr, acquiritionr and expanrion, 
the Copyright Offlce. in order to develop 
a coherent policy to deal with these 
matters, inviter public comment on the 
general problem and on the following 

3Error; line should read: 
"$ 201.17(h), cable systems may pay the" 

questions. 
(11 In the hypothetical case posited 

above, where contiguous Systems A 8 B 
carry the same two independent station 
signals (and System B carries an 
additional signal) but, before the merger, 
System A must pay the 3.75% rate for 
the independent signal,, and the two 
systemr are subrequently purchased by 
the same entity, how should the proper 
royalty fee determination be made and 
rhould the Copynght Office continue to 
require Syrtemr A & B to file a single 
rtatement of account? 

(2) Should the merged ryrtem be 
required to pay the 3.75% rate for the 
two independent rtation signals for all 
the rubrcriben to the rystem 
(rubrcriben to both A & B), or should 
the two dgnalr be treated ar permitted 
(non-3.75% rate) rignalr for the entire 
ryrtem. and if ro, why? Or, should the 
ryrtem be allowed to allocate the rates 
among the former rubrcribem to Syetem 
A and B. moulting in the cable system 
paying for the right to recondarily 
tranrmit the rame independent station 
rignalr at different royalty rater? 

(3) If allocatlon between two different 
royalty rater for the name two 
independent rtation rignalr ir desirable. 
on what barb rhould it be allowed? 
Should the former boundrier reparating 
Syrtemr A & B be followed for purposes 
of determining the allocation? What 
happena if the ryrtem expands and adds 
new eubrcriben? How should they be 
treated for purporer of allocating the 
rate among the rams two signals? 

(4) In the hypothetical care. System B 
alro carried a rupemtation rignal at the 
3.75% rate. At the time of the acquisition. 
the rupentstion rignalr would still only 
be received by the former subscribers of 
System B. How rhould thin rignal be 
paid for by the new ryrtem? (a) Should 
the rupemtation rignal be attributed to 
the entire rubrcriber bare. even though 
many rubrcribers do not actually 
receive the rignal (a recalled 
"phantom" rignal)? or (b) If allocation of 
the rignal ir derirable, on what basis 
rhould it be allowed? Should the sums 
paid by only thorn rubrcriben who 
actually receive the rignal be included 
in the grorr receiptr for that rignal? 

(5) In conridering the impact of 
mergen and acquiritionr of the 
computation of the royalty fee, should 
the metbod by which ha eombined 
ryrtem war developed affect the 
policier relating to computation of 
m y a h ?  (Ibat k W d  H make any 
M m n a  whether the new eystem 
cumer about through merger of two 
systemr to form a third new one, or if 
one ryrtem ac- another and the 
secmd syrtem dispppears, or tf both 
syrtemr remain largerly intact from an 
operptimal viewpoint bnt ma MW 

under cornmoo owmmhipl) 

"or control or are operating from one" 



(6) lf the nystem were franchised by 
different toc~1 adaritieu may the new 
system a h a t e  the gmm rwcipb ta 
account fa dieparate bu1 banmirimy 
condibiaru hat requim mhtenance of 
ceriain d r y  trurr~irdan navics. 
w M c h u i l i a o t k r ~ s ~ u i & i n I h  
new cabk ryrtem? 

(7) Th ~pdianiwy aaaeament of the 
Copyright O W 9  is h t  except for the 
definition of cable system b section 
l l l ( f )  of the Copyxi& A& Ih h . n s  
posed by margcr 4 w t i c m  of 
systems ers piaui ly  asattan of 
administrative md rryktury p o k y .  To 
the e x t a  that neither tbs  rtahb mr 
the le@htive history of dr M gim 
guiduws, the Cop- OfEia d d  
p r o W y  pawide @&nix b d  an itr 
responribilty for tbe fak d e f f d  
administratiam of khe coqrLory 
licema We rqwd cornmart Lwcra. 
whether tJw OHia rhoold 
attempt to w @ d ~ a r m  l h e  
matten, whicb were 1- 
~ t e m p l a t e d  by tbe Gmgess in 
establishing tba c o q x h r y  b e .  

mdAqptP08.  
RpleQ- 
R&rrofCopp+gk 
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