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NOTICE OF POLICY DECISIONS 

POLICY DECISIONS REGARDING SEARCHES OF CERTAIN IN-PROCESS 
MATERIALS AND TELEPHONE REQUESTS FOR SEARCHES OF 

COPY RIGHT OFFICE RECORDS 

The following excerpt is taken from Volume 51, Number 165 of 
the Federal Register for Tuesday, August 26, 1986 (pp.30450) 

LIBRARY OF CONORESS 

cowrioht- 
Policy D.ckiorw Rqprdlng Search88 
of M n  In-Proceu World8 .nd 
TelephoneRaqwstsforS.wthsrd 
CopyrW Otfice Records 

ramcv: Library of Congress, Copyright 
Office. 
A m o n :  Notice of policy decisions. 

SUMMAW. The purpose of this notice is 
to inform the public of two policy 
decisions made by the Copyright Office. 

1. The Copyright Office will no longer 
conduct free searches to ascertain the 
etatile of certain fee service requests 
that are in-process and that have been 
in the Office less than eight weeks. 

2. The Copyright Office will no longer 
give free expedited service to telephone 
requests for searches of the Copyright 
Office records. 

These changes in practice are 
effective upon publication of this notice. 
FOR NRTHKR INFORNATION COYTACT. 
Winston Tabb, Chief, Infonnation and 
Reference Division, Copyngh.t Office, 
Library of Congress, Washmgton. DC 
20559, Telephone: (202) B7-8800. 

S u P o r r u W A R V  I N F o m m m  1. In- 
Process Seamhes: Thir notice refere to 
status searches requested to be 
performed by the Certifications and 
Documents and the Reference and 
Bibliography Sectionr of the Information 
and Reference Division with respect to 
fee service requeets that have been 
submitted and have been in the 
Copyright Office for a period of less 
than eight weeks. The types of fee 
service requests referred to are those 
such as requests for searches of the 
Office records and requests for certified 
copies of various materials. Heretofore 
upon receiving a request for a status 
report on a submitted fee service 
request the Office would conduct a 
search without charge and provide such 
a report. This service consumes valuable 
time and taxes resources that are 
needed to fill pending fee service 
requests. 

The normal processing time for fee 
service requests is rix to eight weeks 
depending upon the current work load. 
In order to provide better service for all 
fee service requests, the Copyright 
Ofice will no longer conduct free 
searches of fee service requests that 
have been in the Office less than eight 
weeks. The Office discourages the 
making of such requests. However. if the 

person making the request is adamant 
about receiving a status report on 
requests less than eight w e e b  old, the 
Office will provide the service for a fee 
of S0.00 per hour or fraction thereof 
expended in making the search and 
providing the report. If persons sending 
in a fee service request wish to know 
when the Copyright Office receives their 
request, it is suggested that the request 
be sent via registered or certified mail 
with return receipt re uested. 
2. Telephone seam! Requeels: In the 

past the Reference and Bibliography 
Section has provided expedited service 
to requests for searches of the Copyright 
Ofice records received by telephone 
from deposit account holders, without 
charging an additional fee above the 
statutory fee of S0.00 per hour or 
fraction thereof expended on the search. 
The Office will continue to accept 
telephone requests for such searches 
from deposit account holders, but these 
searches will be processed in sequence 
with all other pending requests for 
Copyright Office record searches. The 
normal processing time of such requests 
is usually six to eight weeks. 

Responses to telephone search 
requests will be made in writing or by 
telephone, in accordance with the 
requester's instructions. If both 



telephone and written search reports of 
the Office records are required, the 
Copyright Office will provide both 
services. However, statutory fee charges 
will be mede for all of the time 
consumed In making both sequences. 1 
Any telephone calls that may be 
necessary for the Copyright Office to 
make will be made at Office expense. 

If an expedited search report ia 
required due to pending or prospective 
litigation, customs matters, or contract 
or publishing deadlines, the Office will 
make every reasonable effort to provide 
this service in writing. and by telephone 
if requested, within five working days 
after approval of the request. The 
written search report will be sent via 
first class mail unless other 
arrangements are made by the 
requester. Because expedited service of 
this type can be provided only by the 
staff working overtime, it is necessary to 
charge a fee of $30 per hour or fraction 
thereof. There is a minimum fee ol W 
for expedited service. 

Dated: Auguet la. 1989. 
Ralph Onun, 
Register of Copyrights. 

Approved by: 

Danid J. Boontia 
The Libmrian of Congress. 
[FR Doc. -18213 Filed 8:45 am] 
RLUWQ COOC 141&074 

1 Error; line should read: 
llconsumed in making both responses" 

ML-354 
February 1987 - 5,000 
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ANNOUNCEMENT 
from the Copyright Office, Library of Congress, Washington, D. C. 20559 
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INTERIM REGULATImS. 

COMPULSORY LI(=ENSE FOR CABIS SYSTEm ; INTERIM RULE 

The following excerpt is taken from Volume 51, Number 164 of 
the Federal IQgister f o r  Monday, August 2 5 ,  1986 (pp. 30214-30216) 

C o m p u b o r y ~ t o r C . b k  
svrt.mr;Int.rlmRuk 
r a m  Libtaty of Congear. Copyright 
Offics. 

.uuur: Thir notics ir irrued to 
infonn the public that the Copy*t 
Offics of the Library of C o n p r r  b 
amending 37 CFR 201.17 on an interim 
barb. There regulatlonr implement 
portione of rection 111 of the Copyright 
Act of 1978, title 17 of the United Stater 
Code. That section prercriber conditiom 
under which cable ryrtem may obtain r 
compulroty licenre to rehrrnrmit 
copyrighted workr, including the filing 
of periodic Statementr of Account and 
the periodic peyment of copyright 
royaltier. The amendments ertablirh 
new reporting requitementr for cable 
ryrtemr that file Statementr of Account 
and ate irrued on an interim badr to 
pennit their immediate application 
pending appeal of the U.S. Dirtrict Court 
for the Dirttict of Columbia'r decidon in 
Cablevision Company v. Motion Pictun, 
A~~ociation of America, Inc.. st a]., Civil 
Action No. 83-1855 (D.D.C. July 31,1988) 
and consolidated caner. 
r m c m n  DATE A U ~ U B ~  25, icm 
Written commentr rhould be received 
on or before September 24,1886. 

ADDR~UU: Ten copier of written 
commenb rhould be addranred, if rent 
by mail to: Library of Congrerh 
Department D.S.1 Warhington, DC ZlMO. 

If delivered by hand, copier rhould k 
brought to: Office of the General 
CounreL Jamer Madiron Memorial 
Building, Room 407, Plrrt and 
Independence Avenue, SE., Warhington, 
DC. 
~ ~ R J R T H E R ~ ~ ~ ~ A ~ ~ ~ ~ O W ~ A C E  
Domthy Schrader, General Coll~wL U.S, 
Copyright Office, Libray of Con~paoh 
Warhtagton, DC 20669, (202) 287-6380. 
SuPPUNUITrrn mFoawmorc Section 
lll(c) of the Copyr&ht Act of ls7a 
ertablirher a compulroty limnring 
qrtem under which cable q r t e m  may 
make recondary trensmlrdons of 
copyrighted worko. The compulrwy 
licenee ir rubject to v d o w  condition8. 
Includin~ the reauitementr that cable 
ryrtemrcomply -with proviriom 
regatding deporit of Statementr of 
A&untaadrtatutoty royalty fee8 
under rection l l l (d)  2). 

On June 27.1978. 6 e Copyright Of3m 
adopted Statement of Account form 
and regulatiom implementing portiom 
of rection 111 of the Copyright Act. In 
the course of a later Copyright Office 
rulemakiq on the cable compubo 3 licenre wMch war concluded on J y 3, 
1eaO (45 FR 46270). reprarentativer of 
cable ryrtem operaton requerted a 
review of the Copyright Office 
regulation defining "grorr receiptr" for 
purpooer of calculating the cable 
copyright myaltier which cable ryrtemr 
must pay under the compulroty liceme. 
In regonre to thir tequert and to 
petition6 from copyright omem onather 
matten, the Copyright Office held a 
public bearing (Docket RM -2) on July 

28,1861 (Notics of June 10.lW1,M FR 
30649) and requerted written commentr 
on, among other irruer, the proper 
definition of "gorr receipt&' in light of 
the "tiering" of renricer by cable 
ryrtema. On April 2 1984, the Copyright 
Offics irrued final tegulationr (49 FR 
19029) that included a c l a w  
amendment to the Copytight Offics'r 
definition of "grorr receiptr." (97 CFR 
201.17tb)(11). 

In laruing the "gtorr receiptr" 
amendment the Copyright Offics 
confirmed itr 1978 interpretation that the 
Copytight Act doer not d o w  cable 
ryrtemr to allocate grorr teceiptr or the 
"dirtant rignal equivalent" (DSE) value 
where any recondary transmirdon 
remice b combined with nonbmadcart 
retvice and offered to cable rubrufben 
for a ringle fee. Cablevirion Company 
and the National Cable Television 
Aorociation ("NCTA) challenged that 
interpretation before the U.S. DirMct 
Court for the DLtrict of Columbia. On 
July 31,1986, the court held the 
Copytight Office's regulation defining 
"gtorr receipts" invalid m d  concluded 
that "any calculation of grorr receiptr 
under rection iil(d) of the Copytight 
Act of 1876 must include the revenuer 
from both local and dirtant rigualr 
notwithatanding theit tier placement[.]" 
and that "lalny revenuer attributable to 
nonbmadcart rignalr are excluded from 
this calculation." Cablevision Company 
v. Motion Pictun, As~ociotion of 
America, hc., et al., Civil Action No. 83- 
1855, rlip op. at 2!5 (D9.C July 31,lB86] 
and conrolidated carer. The Court 
found it "beyond the province of the 
Court to dictate , he  rpecific method of 
calculating the myaltier to be paid . . ." 



1:- :- ' 
The defendants in the care are 

appealing the decidion. The Copyright 
Office bar rupported the copyright 
owner defendantr' Motion for Stay 
Pending Appeal which would, if granted, 
rtay the court'r Order regardins the 
regulation defining "groro receiptr" 
pending determination of the care by the 
U.S. Court of Appeal8 for the DirMct of 
Columbia C iu l t .  Until ouch time a8 the 
care ir decided on appeal, the Copyright 
Office regard8 it8 interpretation of 
" p r r  receiptr" a8 the cormct 
interpretation of the Copyright Act  and 
expecta the regulation to be upheld on 
appeal. 

1. Reporting and Record-Keeping 
Regulation 

In view of the dirtrict court'r July 31. 
1986 decirion. however, rome cable 
system operaton may not deporit 
Statement8 of Account and royalty fee8 
for the fimt accounting period in 1988 
and subeequent periods in accordance 
with the Copyright Office regulation, 
even if a rtay of the wurt'r Order in 
granted. There ryrtem operator8 may 
allocate grosr receiptr by a variety of 
methodr. It will be impossible for the 
Copyright Office to evaluate which of 
these methods are acceptable under the 
compuleory licenee. and whether cable 
eysteme have rubrnitted the proper 
royalty fee for the current accounting 
periods, until the ultimate resolution of 
the Cablevision litigation. It ir therefore 
of critical importance that the Copyright 
Office have contemporaneour recordr of 
whether each filing cable eystem 
allocates poor receipts and, if ro, what 
method the ryrtem used to calculate ita 
royalty fee. 

In order to ensure that ouch records 
are available for evaluation at the 
conclusion of the appeal procerr, the 
Copyright Office ir implementing a two- 
part interim regulation. First, thio 
regulation requirer that a cable ryrtem 
filing a Statement of Account for the 
first accounting period of 1986 and 
henceforth murt declare to the 
Copyright Office whether it allocated 
gross receiptr in calculating it8 royalty 
fee for the relevant accounting period. 
and if it ha8 allocated, must also report 
the figure for pore receiptr ar 
calculated under the Copyright Office'r 
definition in 37 CFR Un.l7(b)(l). The 
Copyright Office will issue a special 
form for thir declaration to each ryrtem 
that filer Statement8 of Account with 
the Office. That form must be completed 
by the cable ryrtem operator and 
returned to the Copyright Office along 
with the Statement of Account or, in 
accounting period 1-1. within thirty 
(30) days of receipt of the form from the 
Copyright Office. Second, the regulation 

- re5 ;; cable 5 .  - P;.. :A,: gl.s,,.e: 
gross recelpts m determlnlng its royalty 
fee for a particular accounting period to 
maintain detailed records that describe 
each step of the method followed by the 
eystem operator in computing the grorr 
receiptr reported in the Statement of 
Account. A written explanation of the 

- 
method of allocation utilized by the 
rystem murt alro be maintained. The 
regulation provider that the Copyright 
Office may require cable system8 to 
report the information maintained in 
thore recordr at any time within a five 
year period following the relevant 
Statement of Account filing deadline. . 

The Copyright Office believer that 
thir reporting and recordkeeping 
regulation placer a minimum burden on 
both cable ryrtem operatom and the 
Copyright Office while providfng an 
adequate interim rerponre to the 
adminirtrative problemr the Office 
forereer a8 a rerult of the dieMct court'r 
decieion, until ouch time ar  the irruar 
are decided on appeal. 

2. Requertr for Refund B a d  oa 
Allocation of G m r  Receipt8 

On Augurt 7,1068, the Copyright 
Office received a petition from the 
Motion Picture Aerociation of America, 
Inc ("MPAA") requerting the Copyright 
Office to amend ita current regulatioxu 
governing the calculation of grorr 
receiptr and payment of royalty fee8 (97 
CFR 201.17(j)) by providing an expended 
period for accepting and procerring 
refund requertr related to the dirtrict 
court'o decirion. The Office received 
rtatementa in rupport of MPAA'r overall 
proporal from Major League Bareball 
and the American Society of Comporen, 
Authors and Publiehen, Broadcart 
Music. Inc. and SESAC Inc.. and 
commenta in rupport of the speciAc 
language of MPAA'r propored interim 
regulation from a law firm reprerenting 
the Community Antenna Teleiririon 
Aerociation and reveral cable rystem 
operaton. MPAA propored the 
following addition to 8 Un.l7(j): 

Requertr for royalty refund8 for. the ht 
accounting period of and subrequmt 
periods based upon exclusion from p r r  
receiptn of revenuer attributable to 
nonbroadcant nignaln when thene nignaln am 
offend in combination with broadcant 
nigndn nublect to complunory licenning under 
Section 111 munt be in writing, munt clearly 
be conriatent with the final decision of the 
cowb con%- thin innue. and munt be 
received in the Copyright Office before the 
expiration of 80 day8 born the date of a hd 
decirion concerning thin b ~ e .  

The Copyright Office acknowledge8 
that it will be necerrary for the Office t s  
waive the &day deadline for filing 
refund request8 under 4 Un.l7[1)[3)[i] if, 
when all appeal8 are exhausted. 37 CFR 
201.17(b)(l] io held invalid. The Office 

L o T L l G i  nG;* e . &:x~:c suck r f - -?~~d  
requests because the court'r Order did 
not epecify a permirrible method for the 
allocation of gmro receiptr, and becaure 
the Order in being challenged on appeal. 
The c m n t  rituation create8 
coneiderable confwion which could 
eaeily lead to chaor for the Copyright 
Office in receiving and proceertng 
requeetr for refund bared on a court 
decision that may be altered or 
overturned on appeal, and which if 
upheld requirer a new rulemaking 
proceeding to revise the regulation at 
irrue. 

The Office believes that it would be 
premature and inefficient to determine a 
proper method of calculating gmro 
receiptr and to proarr  refund requerta 
bared upon that method until the appeal 
procerr ir exhawted. Any interim 
approach now adopted by the Copyright 
Office could ultimately be different from 
any final, revired "-8 receiptr" 
regulation, and would only further 
confuse the final tabulation of refund 
requeetr and rupplemental paymentr for 
variow accounting periode. 

While the Copyright Office recognizer 
that the refund irrue pore8 rerlouo 
problemr for cable ryrtemr a r  well ar  
copyright ownem, the Office har 
determined that it ir not necersary to 
amend 8 201.17(j) now. The Office 
inetead maker a commitment to waive 
the &%day deadline for filing refund 
requerta under 8 #n.l7(j)@)(i) for cable 
ryrterne that requert refundo bared upon 
allocation of p e r  mceiptr. if 37 CPR 
201.17(b)[l) in finaUy held invalid. In 
that event at the conclwion of the new 
rulemaking proceeding the Office will 
ertablirh a rearonable h e  period 
during which refund requertr will be 
accepted. Until that h e ,  the Copyright 
Office will not accept refund requertr 
bared upon a cable ryrtem'r allocation 
of grorr receiptr. Thir interim mearum 
will facilitate the continued orderly 
operation of the royalty payment ryrtem 
during the pendency of the appeal of the 
dirtrict court'r dedrion and will a h  
arrure that upon completion of the 
appellate procerc, cable ryrtem 
operaton and copyright ownen uill 
have a better meam for collecting 
royaltier that were overpaid or 
underpaid becawe of the uncertain 
rtatur of the Copyright Ofiice'r 
regulation defining " p r r  reniptr" 
during the pendency of the Cablevision 
came. 

Theae regulatioxu am brued on an 
interim barb, immediately and without 
public comment rince they am 
necerrary to the orderly functioning of 
the cable compulrory licenre in the 
emegency rituation created by the 
court's decirion in the Cablevision 
carer. Moreover, the regulatioxu are not 
rubrtantive in nature. 



' 
With respect to the Regulatory 

' Flexibility Act, the Copyright Office 
taker the position thin Act doer not 
apply to Copyright Office nrlemaking. 
'Fhe Copyright Office ir a deparfment of 
'the Library of Congrerr and ir  part of 
the legirlative branch. Neither the 
Library of Con~perr nor the Copyrieht 
Office ir an "agency" within the 
meaniw of the Adminirtrative 
Procedure Act of June 11,1846, ae 
amended (title 5. Chapter 5 of the U S  
Code, Subchapter II nnd Chpter I). The 
Regulatory Flexibility Act c o n r e q ~ t l y  
doer not apply to tbt Cop-t O f f b  
mince that Act affmctr only tho#, entibier 
of the Federal Government that mm 
agencier ar  defined in th 
Adminirtrative Rocadura Act1 

Alternatively, if it ir later determined 
by a court of competent jurirdiction that 
the Copyright Office L an "aee~cy" 
eubject to the Regulatory Flexibility A& 
the Regirter of Copyri&tr has 
determined that the regulatiom will 
have no rignificant impad on rmall 
burinerrer. 

I 'Iha Copyright Mha urn not mbw 
Arlministntiw R d u m  Aa before 1070. * b 
now wbj& to it only h mu Ipad5ed by m d b  
'IOlld) of h e  CopyriObt Act (Lb. "d adlaol U h  
by the Regisla of Copyr&htr mder  lhis tlh [I?&" 
exospt witbmspecl t o h m b k h w o f ~ ~  
copyr@t dcposita). [I? Ul lC mb]). Ibr 
Copyri&itActdosrmtmakerbcOffh~ 
"agency" as defined in tba Adminbtmtm 
Radm Ad. Fm eumple .  penonnel adkar 
laken by h OBiw are no4 r b j u l  to APA- 
nquinmmln.. 

hd of Subjects i~ 37 CFR Part 201 

Cable television, Cable compulrory 
licenre. 
Intarim Regul.tloar 

PART 201--(AUENDED] 

In conrideration of the foregoing, Part 
of 37 CFR, Chapter Il ir amended on 

an interim barir in the manner ret forth 
below. 

1. The authority citation for Part 2Ol 
continuer to read ar follow: 

Autboclty: Section 70290 Stat 2M1: I7 
U.S.C. m 
t201.17 ~Anmckdl . . . . .  

2. A n m  paragraph Q] L added to 
4 m.17 to read a r  followr: . . . . .  
(I) Additional decIamtion ofpun 

receipts. 
(1) Every'cable ryrtem mbject to 

compulrory licenring under h a n  111 
of title 17 of the United Statue Code 
murt complete and mbmlt a 
"Declatation of G m  Receiptan oa a 
form prepared by tbe Capyright CnBcs. 
For the fint accounting period ofi- 
the ''Declaration of G m  Recefpte" 
rhall be received in Copyright OfBcs 
within SO day8 of itr receipt by the cable 
ryrtem. For rubrequent accountfq 
periodr the declaretian rhPll be rweivod 
in the Copyright OfBa no later than the 
relevant deadline for Statemeata 
of Accomt 

(2) Any cable ryrtem that e x d u b  
h m  grorr receiptr thow revenue# 

eiiegedly attributable to nonbroadcast 
rignaln when t h m  am offered for a 
ringle price .in combination with 
broadcast rignalr rubject to ampal ray  
licemixq under rection 111 of title 17 of 
the United State, Code must 

(i] Rspanr adequate and detailed 
recorda that bcribe each atep dtbe 
method wed to determine g m r  recdpta 
ar  reported in the Statement8 d 
Account; 

(ii) Prepm a complek written, 
explanation of the method of docation 
ured to exclude csrt.io mceiptr; 

(iil] Maintain the nco* and 
explanation m q d d  by 
(I)(2) (i) and [U) above for Tpbr at earl 5w 
yean h m  the filing deadline for tbe 
relevant nccoamtlag period, and mbmit 

. the reporb and a lanation within 80 
day8 of a requeet%n the Cap-t 
Office for thir infomatian; and 

(iv) Calculete the u receipt8 for 
the "baricrarvica P praviding 
recondary lrmmmiuiona of prhaq 
broadcart tnnrmittsn" ia accord.ac4 
with paragraph (bH1) of this nction d 
declam the amount on the "Dedamtion 
of Grorr Receipten farm. . . . . .  

Datd Auglut 16,lWe. 
blpb- 
Re@tergCopyJfghdr. 

A m s d .  
-1 J. somsh 
me L i b ~ ~ ~ a n  ofCon@wa~. 
I p R D o c ~ 1 o n 2 ~ ~ ~ u n ]  
auBmCOOln1CO1 




