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37 CFR Put  201 

ramw.  Library of Congae, Copyright 
Office. 

amtow Interim regulations. 

~UMYAIIY: Thie notice ie ieeued to 
inform the public that the Copyright 
Office of the Library of Congress is 
amending 37 CFR 2M.17 on an interim 
baeie. Theee regulatione implement 
portions of eection 111 of the Copyright 
Act of 1976, title 17 of the United State8 
Code. That eection preecribee conditione 
under which cable eyeteme may obtain a 
compuleory licenee to retranemit 
copyrighted worke, including the Aling 
of periodic Statemente of Account and 
the periodic payment of copyright 
royaltiee. The amendments establish 
new reporting requirement8 for cable 
eyeteme that file Statements of Account 
and are ieeued on an interim baeie to 
permit their immediate application 
pending appeal of the U.S. Dietrict Court 
for the Dietrict of Columbia'e decision in 
Cablevision Company v. Motion Picturn 
Association of America, Inc., et al., Civil 
Action No. 83-1055 (D.D.C. July 31,1988) 
and coneolidated caees. 
EWECTM Dbra: Auguet 25.1BBB. 
Written comments should be received 
on or before September 24.1988. 

* D D R ~  Ten copiee of written 
comments should be addressed, if eent 
by mail to: Library of Congreee, 
Department D.S., Washington DC #)540. 

If delivered by hand, copiee ehould be 
brought to: Office of the General 
Couneel, lames Madison Memorial 
Building, Room 407, First and 
Independence Avenue, SE, Waehington, 
DC. 
ma R~RT~ER mmaYrtmm OOWTACT: 
Dorothy Schrader. General Couneel, U.S. 
Copyright Office, Library of Congreee, 
Waehington DC 20558, (202) 287-8380. 
WPPUNUITARY mmaurrmm: Section 
ll l(c) of the Copyright Act of 1976 
eetabliehee a compulsory licensing 
eyetem under which cable eyeteme may 
make eecondary tranemieeione of 
copyrighted works. The compulsory 
license ie subject to varioue conditione, 
including the requirements that cable 
eyeteme comply with provision8 
regarding depoeit of Statemente of 
Account and statutory royalty fee8 
under eection lll(d)(z). 

On June 27,1978, the Copyright Office 
adopted Statement of Account forme 
and regulatione implementing portions 
of eection 111 of the Copyright Act. In 
the course of a later Copyright O&ce 
rulemalcing on the cable compuleory 
licenee which wae concluded on July 3, 
1980 (45 FR 45270), reprewntativee of 
cable eyetem operatom requeeted a 
review of the Copyright Office 
regulation defining "groee receipte" for 
purpoeee of calculating the cable 
copyright royaltiee which cable eyeteme 
must pay under the compuleory licenee. 
In response to this request and to 
petitions from copyright owners onother 
mattera, the Copyright Office held a 
public hearing (Docket RM -2) on July 

28,1981 [Notice of June 10,1981.48 FR 
30849) and requeeted written commente 
on, among other ieeuee, the proper 
definition of "groee receipte" in light of 
the "tiering of eervicee by cable 
eyeteme. On April 2,1884, the Copyright 
Office ieeued final regulations (49 FR 
13029) that included a clarifying 
amendment to the Copyright Office's 
definition of "groee receipte." [37 CFR 
~ . 1 7 f i ) [ l l ) .  

In ieeuing the "groee receipte" 
amendment the Copyright Office 
confirmed its 1978 interpretation that the 
Copyright Act doe8 not allow cable 
eysteme to allocate groee receipte or the 
"dietant signal equivalent" (DSE) value 
where any eecondary tranemieeion 
service ie combined with nonbroadcaet 
service and offered to cable eubecribere 
for a single fee. Cablevision Company 
and the National Cable Television 
Aeeociation ["NCTA) challenged that 
interpretation before the U.S. Dietrict 
Court for the District of Columbia. On 
July 31,1988, the court held the 
Copyright Office's regulation defhng 
"groee receipte" invalid and concluded 
that "any calculation of gross receipts 
under eection ll l(d] of the Copyright 
Act of 1970 must include the revenues 
from both local and distant signals 
notwithetanding their tier placement[,]" 
and that "[alny revenues attributable to 
nonbroadcaet eignale are excluded from 
this calculation." Cablevision Company 
v. Motion Picturn Association of 
America, Inc., et al., Civil Action No. 83- 
1655, slip op. at 25 (D.D.C. July 31,1986) 
and coneolidated caees. The Court 
found it "beyond the province of the 
Court to dictate the specific method of 
calculating the royaltiee to be paid . . ." 
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The defendants in the case are 
appealing the decision. The Copyright 
Office bas supported the copyright 
owner defendants' Motion for Stay 
Pending Appeal which would, if granted, 
stay the court's Order regarding the 
regulation defining "gross receipts" 
pending determination of the case by the 
U.S. Court of Appeals for the District of 
Columbia Circuit. Until such time as the 
case is decided on appeal, the Copyright 
Office regards its interpretation of 
"gross receipts" as the correct 
interpretation of the Copyright Act, and 
expects the regulation to be upheld on 
appeal. 

1. Reporting and Record-Keeping 
Regulation 

In view of the district court's July 31, 
1986 decision, however, some cable 
system operators may not deposit 
Statements of Account and royalty fees 
for the first accounting period in 1- 
and subsequent periods in accordance 
with the Copyright Office regulation, 
even if a stay of the court's Order is 
granted. These system operators may 
allocate gross receipts by a variety of 
methods. It will be impossible for the 
Copyright Office to evaluate which of 
these methods are acceptable under the 
compulsory license, and whether cable 
systems have submitted the proper 
royalty fee for the curtent accounting 
periods, until the ultimate resolution of 
the Coblevision litigation. It is therefore 
of critical importance that the Copyright 
Office have contemporaneous records of 
whether each filing cable system 
allocates gross receipts and, if so, what 
method the system used to calculate its 
royalty fee. 

In order to enswe that such records 
are available for evaluation at the 
conclusion of the appeal process, the 
Copyright Office is implementing a two- 
part interim regulation. First, this 
regulation requites that a cable system 
filing a Statement of Account for the 
first accounting period of 1986 and 
henceforth must declare to the 
Copyright Office whether it allocated 
gross receipts in calculating its royalty 
fee for the relevant accounting ~eriod. 
and if it has allocated, must d8'0 report 
the figure for gross receipts as 
calculated under the Copyright Office's 
definition in 37 CFR 201.17(b)(l). The 
Copyright Office will issue a special 
fonn for this declaration to each system 
that files Statements of Account with 
the Office. That form must be completed 
by the cable system operator and 
returned to the Copyright Office along 
with the Statement of Account or, in 
accounting period 1988-1, within thirty 
(30) days of receipt of the form from the 
Copyright Office. Second, the regulation 
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gross recelprs In aelermlning 11s royally 
fee for a particular accounting period to 
maintain detailed records that describe 
each step of the method followed by the 
system operator in computing the groes 
receipts reported in the Statement of 
Account. A written explanation of the 

- 
method of allocation utilized by the 
system must also be maintained. The 
regulation provides that the Copyright 
Office may require cable systems to 
report the information maintained in 
those records at any time within a five 
year period following the relevant 
Statement of Account filing deadline. 

The Copyriaht Office believes that 
this rePo&-and recodkeeping 
regulation places a minimum burden on 
bith cable-system operatore and the 
Copyright Office while providing an 
adequate interim response to the 
administrative problems the Office 
foresees as  a result of the district court's 
decision, until such time as  the issues 
are decided on appeal. 

2. Requertr for Refund B a d  on 
AUocadon of G m s  Receipts 

On August 7.1086. the Copyright 
Office received a petition from the 
Motion Picture Association of America, 
Inc. ("MPAA) requesting the Copyright 
Office to amend its current regulations 
governing the calculation of p e e  
receipts and payment of royalty fees (37 
CFR 201.17(j)) by providing an expanded 
period for accepting and processing 
refund requests related to the district 
court's decision. The Office received 
statements in support of MPAA's overall 
proposal from Major League Baseball 
and the American Society of Composers. 
Authore and Publishere, Broadcast 
Music. Inc.. and SESAC hc., and 
comments in support of the specific 
language of MPAA's proposed interim 
regulation fmm a law firm representing 
the Community Antenna Television 
Association and several cable system 
operatore. MPAA proposed the 
following addition to 8 2M.l7[j): 

Requests for royaIty refunds for the fint 
accounting period of 1- and subsequent 
periods based upon exclusion from gross 
receipts of revenues attributable to 
nonbroadcast signals when these signale are 
offered in combination with broadcast 
r ipds  subject to compIusory licensing under 
Section 111 mwt be in writing, must clearly 
be consistent with the f ia l  decision of the 
courts concerning thlr issue, and must be 
received in the Copytight Office before the 
expiration of 80 days from the date of a fmal 
decision concerning t b  issue. 

The Copyright Office acknowledges 
that it will be necessary for the Office to 
waive the Wday deadline for filing 
refund requests under O Un.l7(j)(3)(i) if. 
when all appeals are exhausted, 37 CFR 
20l.l7(b)(l) is held invalid. The Office 
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requests because the court s Om'er did 
not specify a permissible method for the 
allocation of gross receipts, and because 
the Order is being challenged on appeal. 
The curtent situation creates 
considerable confusion which could 
easily lead to chaos for the Copyright 
Office in receiving and processing 
requests for refund based on a court 
decision that may be altered or 
overturned on appeal, and which if 
upheld requires a new rulemaking 
proceeding to revise the regulation at 
issue. 

The Office believes that it would be 
premature and inefficient to determine a 
proper method of calculating p s s  
receipts and to process refund requests 
based upon that method until the appeal 
process is exhaueted. Any interim 
approach now adopted by the Copyright 
Office could ultimately be different from 
any final, revised "gross receipts" 
regulation, and would only further 
confuse the final tabulation of refund 
requests and supplemental payments for 
various accounting periods. 

While the Copyright Office recognizes 
that the refund issue poses serious 
problems for cable systems as well as 
copyright owners. b e  Office has 
determined that it is not necessary to 
amend 8 201.17(i] now. The Office 
instead makes a commitment to waive 
the *day deadline for fillng refund 
requests under 8 201.17~)(3)[i] for cable 
system that request refunds based upon 
allocation of p e e  receipts, if 37 CFR 
201.17@)(1) is finally held invalid. In 
that event, at the conclusion of the new 
rulemaking proceeding the Office will 
establish a reasonable time period 
during which refund requests will be 
accepted. Until that time, the Copyright 
Office will not accept refund requests 
based upon a cable system's allocation 
of gross receipts. Thir interim measure 
will facilitate the continued orderly 
operation of the royalty payment system 
during the pendency of the appeal of the 
district court's decision and will also 
assure that, upon completion of the 
appellate process, cable system 
operatore and cop t ownere will 
have a better means 9 or collecting 
royalties that were overpaid or 
underpaid because of the uncertain 
status of the Copyright Office's 
regulation defir;i;lg "grass receipts" 
during the pendency of the Cablevision 
cases. 

These regulations are issued on an 
interim basis, immediately and without 
public comment, since they are 
necessary to the orderly functioning of 
the cable compuleory license in the 
emergency situation created by the 
court's decision in the Cablevision 
cases. Moreover, the regulations are not 
substantive in nature. 



\'i,;rl respect to tile Reguiatory 
Flexibility Act, the Copyright Office 
takes the poeition thin Act does not 
apply to Copyright Office rulemaking. 
The Copyright Office ie a department of 
the Library of Congreee and ie part of 
the legielative branch. Neither the 
Library of Congreee nor the Copyright 
Office ie an "agency" within the 
meanim of the Adminietrative 
hocedure Act of June H, 1946, as  
amended (title 5. Chapter 5 of the U.S. 
Code, Subchapter 11 and Chapter 7). The 
Regulatory Flexibility Act conwquently 
doen not apply to the Copyright Office 
since that Act affect8 only those entitiee 
of the Federal Government that are 
agencies a8 defined in the 
Administrative Rocedure Act1 

Alternatively, if it ie later determined 
by a court of competent juridiction that 
the Copyright Office is an "agency" 
eubject to the Regulatory Flexibility Act, 
the Regieter of Copynehte hae 
determined that the replatione will 
have no eignificant impact on small 
busineeees. 

The Copyright ma war no4 mbject to the 
Adminiahtive Prucadwe Acl before IBm and it u 
now subject to it only in mu rpscified by wction 
7(n(d) of the Copy-t Act lie, "all rcfionr taken 
by the Rrgirtw of Copyrighb under thir UUe (17J." 
exmp with m p c t  to the wW of copiee of 
c o p y w t  deporib). I17 U.8-C fOB(b)J. 'Ihe 
Copyright Act doer nut makc the OfSice UI 
"agency" r l  defined in the Adminbhtivr 
Proccdurr Act. For example, penonnel rctionr 
taken by the Office are no4 m b w  to AF'A-FOIA 
requiremenla. 

Cable television, Cable compuleory 
licenee. 
Interim Regulations 

PART 201--IAM€NDED] 

In coneideration of the fomgoing. Part 
201 of 37 CFR, Chapter II ir amended on 
an interim baeie in the manner set forth 
below. 

1. The authority citation for Part #n 
continue8 to read a8 followe: 

Authority: Section m2.w Stat 2541; 17 
U.S.C. 702. 

2. A new paragraph @) b added to 
Q 201.17 to read ar follow: . . . . .  
(I) Additional declamtion o f g r o ~ ~  

receipts. 
(1) Every 'cable wetem mbject to 

compulsory licenring under rection HI 
of title 17 of the United Stetea Code 
muet complete and submit a 
"Declaration of Crom Receipton on a 
form prepared by the Copyri&t Office. 
For the first accormting period of 1686. 
the ''Declaration of Gmaa Receiptrn 
shall be received in Copyright Office 
within 30 day8 of it8 receipt by the cable 
eyrtem. For eubsequent accounting 
periode the declaration ohall be reaelved 
in the Copyright Office no later than the 
relevant fib deadline for Statemento 
of Account. 

(2) Any cable eyrtem that excluder 
from groee receipts those revenues 
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eignals when theee are offered for a 
emgle price in combination with 
broadcaet signalr rubject to compulsory 
liceneing under section 111 of title 17 of 
the United Statea Code must: 

[i) Prepare adequate and detailed 
recoda that deacrlbe each step of the 
method w d  to determine goas recaiptr 
ae reported in the Statemento of 
Account: 

(ii) Prepare a complete, writtee 
explanation of the method of allocation 
ueed to exclude certein recalpto; 

(iii) Maintain the record8 and 
explanation required by paragraphs 
@)(2) (i) and (ii) above for at least five 
years from the filing deadline for the 
relevant accounting period, and rubmit 
the reporb and explanation within 90 
day8 of a requemt from the Copyright 
Office for this idonnation; and 

(iv) Calculate the gmsr mceiptr for 
the "baeic service of providmg 
rccondary tmmnb ion r  of primary 
broadcaet trammitten" in accordance 
with paragraph @)(I) of thin mectlon and 
declare the amaunt on the "Dedamtion 
of Groee Receipten form. . . . . .  

Dated: Auguet 15.1986. 
ncllpb-, 
Register of Copyriehts. 

Approved. 
Daniel I. Boonthq 
The Libmrian of C o r g m ~ .  
pR Doc. m-lOn2 Piled a-zz-e& t 4 5  am] 
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