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ANNOUNCEMENT 
from the Copyright Office, Library of Congress, Washington, D.C. 20559 

OF C o+ 

FINAL REGULATIONS 

MASK U r n  PRCYl'ECTION; 
-ATION OF THE SEMICONDUCTOR CHIP PROTECTION ACT OF 1984 

The following excerpt i s  taken from Vcilume 50, Number 125 of 
the  Federal Register f o r  Friday, June 28, 1985 (pp. 26714-267 21) 
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37 CFa w 011 

r D a d u t R I I u 4 A l  

~ W ~ P m ~ k A P l . n w n b ~  
of th. Smlconchrctor Chlp hotocllon 
Act of 1964 

* a m :  Copyright Offia. ljbrery of 
Congress. 
A m  Final ngalations. 

The Copyright OfRa of the 
Co- ia bu iq  fhvl n@aloar 
e s t . b l i r h  a rrew Part Z l l  BD 37 CFX 
ch. n ~ b # e  irrrplanmt 
certain provision8 of thr Serrriconductor 
Chip Rotectim Ad d 1904 hh. L a8- 
824 (Nw. 8, I=). The Act utabl ikea a 
registration system for mask work8 to be 
adminimtcnd by the Cop@ght Office 
and authaizes the Office to establish 
regda thu  in se.eral caeee, indndiry 
the re@&ation of h im of protection in 
mask wmkr, the ncordation in the 
Copyright Office dcbmmnmh 
pertaining to mask vrorLs and the mask 
work notice Rrt 211 of 57 CFR Chauta 

mCnw DATE lUne 28.1895. 
FoaNIII)LUI-nmconm 
Dorothy Schrader. General Counsel. U.S. 
Copy-t Office. library d C m p c m .  
Washington. D.C. 20559 (2021 287-0380. 
-nnr w u m a o w  ~a 
Nownber a rsb~ the W t  ai(pwd 
into law the SemiooadvdQ Chip 
P r 0 t r c t i a l A c t o f l Q B C P u b . L ~  
Tbc Act m u t e r  a new fom d 
intektvrd property hw wpm& d 
apart from any earlier law. The 
le&adbpcm&&ofaa- of 
pohd aad copyright m. brt aba 
c ~ ~ ~ # f e ! a % ~ . ~ i a w i .  
c d i W a c h t r p t a 9 d r i d c ~ d t L c  
U.S. Code and is p&ndy d m i d 4 r d  
b y t h e C h p y r @ t O i B o c N ~ i .  
the requimment h adim m) d tln 
Act that rt-~tion in thc Cop-t 
~ c a a i r ~ o f p r o ~ e c t i o n i a a r m ~ k  
work nmd be msde within two yean of 
fir& ccmmerdal expitation of tbe work 
anywhere in the- or protection 
under the Ad tenninates. The A d  a h  
provider Cora notioeofmaek M 
protecbkn; however. unlike the 
copyright notice. this notice is not a 
condition of pmkctian. 

On Wober  4.1981. the Copyright 
Office issued a Notie  of inquiry and of 
Public Hearinn tn the F d d  Rseirtsr to 

II eta fmth sgccific ~cqairementa f& advioe ti& thatthe m ~ e K o u l d  
filing applications for regmtration of institute a & m a w  proceeding to 
mask work claim and far the 
recmdatian of ddcuments. The 

implement c e a i n  p6vteirms of the 
Semicunductm Chin Pmtection Act of - - - - -. - - - - - - - - - - . 7 - - -  - -  - 

regulations also pmvide examples of 1 ~ 4 ,  and ta invite public comment 
methods of affixation and placement of views and information to assist it in tbe 
the mu& vmrk notice. Portions of preparation of  regulation^ (49 FR 39171). 
interim rules pubhshtd January 3. la The Copyright Office was particularly 
at 50 FR 263 are herein modiM. interested in re- p&c wmmcn't 

o n a ~ t i o p h t m , f i l u r s f e e h  
regbtratim and fees far 0 t h  s e r k s r  
applicaticrr kr wtmtioe dew of 
i d e d & a g  PleluLa muk work 
and @hation pl -athe avds by 
the Copy* Mia. 

Atthep.bycbmIhgon 
imple=edmbloll d I e  Sad-m&da 
ChipPrPtrethaMdL9BI.hddatdrc 
COppight a s  olr OCeis r  la, 1- 
representatives of the Serrzico~dacra 
inbtry  Amociatioa hmzimfter SIAj 
testified an tba imme~ r a i d  in the 
Notice of InqairJ and ewbmitid a 
writteneta-forthe r d .  Ihtriq 
the c o m e  d the -go. the 
O b  d d a l e d  for inkmution and 
comment a p r e b h a l g  draft form, Form 
MW, t o b e d i w r e g l s t r a t i o n d a  
claim of prokction in a mask d. 
Following the Miq, wpplemmtal 
comments were received from SIA and 
from other intmated parties. The 
comment pniod w a s  held open until 
October 31. I-. 

On January 3,1985. the Copyrighl 
Office inrued interim regulations 
implementing the Semiconductor Chip 
Protection Act of 1884. (50 FR 263). The 
regulations were made immediately 
effective since owners of meek work8 
were entitled to 6le applications for 
registration on January 7,lBBS. A 
lengthy comment period was provided 
in order to encouraga public 
participath im tbe nrleawkiqj pawaen 

interim reghem rL. CoW;;ipk W f h  
i s a d  F a m  LCW a d  .n idmmtitm 
c i d r .  A am& w& exailin- tmU 

l ~ r r o r ;  l i ne  should read: 
" W A R Y :  The Copyright Office of t he  Library of Congress" 
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reasom for this addition have been 
discussed in the preceding section. no 
further elaboration on Phat proviaion 
will be msde here. 

Issues relating to d w t  d 
identifying material include the 
following: 

(a) Trade Secret pretection d r  
3 211.5(c). Most of the commenta about 
the deposit provision were concerned 
about accommodation for trade secret 
material. A number of proposals have 
been adopted. Far example. the proposal 
of SIA for allowing two layers to be 
withheld for each five layers of 
commercirtlly exploited mask works has 
been adopted. In addition, the 
opportunity to deposit visually 
perceptible representations with 
blocked out portions has been 
inkoduced. 

One proposal which was not adopted 
is the suggestion of SIA to substitute the 
phrase "made avaikble to the public" in 
place of "mmerciaRy exploited," 
throughout 8 211.5. SIA argues that the 
phrase "made available to the public" is 
more consistent with trade secret 
principles. lhis  consideration, however, 
is not a sufficient reasen to depart from 
statutory language. The concept of 
"commercially exploited" is firmly 
grounded in the Act iteeH. Apphcants 
can refer to a statutory definition and 
legislative history to ascertain its 
meaning. Adoption of the SIA pmpoeal 
would inject into federal law a concept 
which is not grounded in the statute. 
Presumably the meaning of "made 
available to the public" could only be 
derived by referring to an amorphous 
body of ttade secret law. in addition, 
since trade secret law is based upon 
state law. what is "made available to 
the public" in one state may not be 
"made available to the public" in 
aiiothm state. For these reasons, the 
proposal of SIA was n ~ t  adopted. 

[b] Permissive deposit of chips for 
mask works not commercially exploited. 
The Copyright Office believes that chipa 
deposited with the Copyright Office may 
become significant evidentiary material 
in litigation concerning mask works. For 
this reason the Copyright Office has 
added an express provision which 
allows o w w s  of mask works not 
commercially exploited to deposit chips 
in addition to visually perceptible 
representations. We had allowed nu& 
deposit by practice even under the 
interim mgdations. 

(c) Defertive chips. The Copyright 
Ofiice has added a provision clarifying 
that "defective" chips ate acceptable if 
the mask wcrk cantribution would be 
revealed in a reverse dissection process. 
Chips v:hch do not reveal the mask 
work contribution are not acceptable 

since they would have little or no 
evidentiary value should litigation 
concerning the chips a*. 

(d )  &posit of  chips a n  hining 
classified moteriaI. One comment 
expremed concerns about depositing 
mask worke which are cleseified for 
national security reasons. 
The Copyright Office believes that the 

principle of 17 U.S.C 7Wb) must be 
applied to mask work deposits, 
consequently, the Office will make 
availabla for public inspectian !he 
visuaily perceptible representations of 
registered maak works In addition. the 
Copyright Office is not equipped to 
provide the kind of security necessary 
for classified mask works. For these 
reasons. owners of classified ma& 
worke should not depasit any material 
which might jeopardize national 
security. Should an owner wish to 
register a classified  ask work. he or 
she should first write a letter of inquiry 
under the special relief provision of 
8 2115(d). 

3. Ehg13ility under a transf;er of dl 
rights under the Act. Seotion 902(a)(l) of 
the Act eetab1iahe.a as one of the tests of 
eligibility that "the crwner of the me& 
work is a national or domiciliary of the 
United States ' ' '." Section W)l(a)(0) 
of the Act defines owner as the person 
to whom "all the rights under this 
chapter" are transferred. 

Copyright Office interim regulrti1.n 
8 211.4(b](2]ru] implements these 
proviaions by basing eligibility on a 
transfer of the totality of rights. 
Therefore, a U.S. subsidiary of a foreign 
corporation receiving a transfer limited 
to U.S. rights was prohibited from 
registering on the basis of ownership. 

The commentary accompanying the 
interim regulation noted that: 

I! the ownership criterion of section 
9(l'(e;(1)(.4] includes licensees of United 
States righte. it would be fairly simple for a 
foreign owner to retain all righte outaide the 
United Statee. and licenae a eubsidiary. 
parent, or third party to claim e h t e  in the 
United Statee before first commercial 
exploitation. In eome canes, the conveyance 
might constitute a license of United States 
righta without further qualifications in other 
caaes. the conveyance might purport to 
require a license-back to the original foreign 
owner. 

Coqmse establiehed a unique tmneitional 
procedure in rection 814 apparentb because 
it believed the general eligibility criteria 
would foreclose regietration of moat foreign- 
owned chips. An overbroad interpretation of 
the general eligibility criteria will largely, if 
not completely, eliminate the incentive to 
seek section 914 Orders or bilateral 
rgreements. The United States would in 
elfect offer unilateral protection for mask 
worke with no aeeurance of protection for 
United States mask worke in foreign 
countries. (50 FR 268). 

The interpretation of ibe Cmright 
Office was criticized in three oorrrment 
letters. The major t h m t  of the 
comrnenb wes that the term "all t@hb 
under this'chapter" plainly metant LIS 
tights it was furthn argued that th 
interpretation did not follow td i tbd  
intellectual pmperty practices. 

The Copyright Office har concluded 
that there t doubt about the corrset 
interpretation of !he Act on thie point, 
and we should therefare not lefuse 
registration. The concerns of the 
Copyright Office regarding the 
disincentive d a construction may 
have on the advancement of mask wotk 
protection for U.S. nationah abroad 
remain. The Copyright Office her 
decided, however, to change 
8 211.4(b)(2) to reflect the etatutorg 
language under the Act. If the United 
States pablic becomes dimdsfied with 
the pmtection affoded U.S. mrrks 
abroad, the Congtesfi may wieh to 
narrow the eligibility critelia of this law. 

4. Registmtim under a sectibr, 914 
Order. Certain issaea concemfng 
registration unda e section 934 Order 
involve a classic case of con&thg 
statutory puliciea. Sections 8a) and 
913(d)(l) apply clear statutorp dwdljner 
for the securing of protection under the 
Act. Under section m a )  registtation 
must be s o w  within two years of first 
commercial explaitation. Under section 
913(d)O) mask works first commercially 
exploited between July 1,1-3 and 
November a 1984, must be regbteted 
before July 1,1985. How these deadliner 
apply to section 914 Orders which are 
backdated in accordance with Section 
914[c) is not specified under the Act. 

Under interim regulation 8 211.4jf)(4) 
it was required that an Order be issued 
befcre the statutory deadline in order 
for a mask work to be eligible fur 
pmtection. Under this interpretation, 
claims from foreign owners received in 
the Office before the statutory deadline 
which were waiting for a 814 Ordm 
could not be registered after expiration 
of the statutory deadline on tbe banis of 
an Order issued after the expitation of 
the statutory deadline. Backdating was 
to be permitted if the Order was timely. 
The reason for this policy was the belief 
that Congress did not intend the 
discretion under section 914 to be 
applied in a way which would waive the 
explicit statutory deadlines. 

The Copyright Office received two 
comments on this issue criticizing this 
position. It was argued that the time 
constraints placed on fareign 
governments to secure issuance of a 914 
Order posed a hardship in light of the 
ccnplexities of the iesue. In addition, it 
was argued the authorization to iaeue 



backdated Orders under section 914 was 
the most pertinent indication of 
Congressional intent. 

Under a proposal of the Electronic 
Industries Association of Japan 
(hereafter EIAJ] foreign applications 
made during the pendency of a possible 
section 914 Order would not be 
permanently denied registration upon 
expiration of the statutory deadlines. 
Instead, they would be held in 
abeyance. If the pending Order were 
later issued and backdated to before the 
expiration date, the registration would 
be made. Applications received in the 
Copyright Office after the expiration 
date, however, would be denied 
registration. 

This issue presents a dilemma for the 
Copyright Office. Under the interim 
regulation, some claims in chips 
associated with a foreign country whose 
mask works the Secretary of Commerce 
arguably deems worthy of protection 
may be denied registration. Such a 
policy might generate ill will in the 
foreign country to which the provision 
was applied because issuance of the 
Order would presumably be based on 
the availability of protection for U.S. 
works in that country. 

The policy of holding in abeyance 
foreign claims awaiting a section 614 
Order even after expiration of the 
statutory deadlines has rerious 
drawbacks. however. Under such a ~ - - - - - -  

policy, the certainty stemming from 
registration within the statutory 
deadlines ia eliminated. In addition, a de 
facto form of protection would probably 
be extended for chips held in abeyance 
since there would exist a possibifity of 
protection under the Act. In 
circumstances where an Order is never 
issued this de facto protection will be 
achieved without securing eligibility 
under the Act. As a result, foreign 
claims which are found underserving of 
a section 914 Order by the Secretary of 
Commerce may be given a de facto form 
of protection for a period of the 
authority of the Secretary. 

Ultimately, only a court can resolve 
this statutory conflict. The Copyright 
Office is inclined to believe that the 
better interpretation of the Act is one 
which applies the statutory deadlines. 
while recognizing discretion to backdate 
Orders. as long as the statutory 
deadlines are observed. This was the 
interpretation adopted in the interim 
regulations. The Copyright Office 
continues to hope that it will be possible 
for the Secretary of Commerce to act 
upon section 914 petitions within the 
statutory deadlines. Nevertheless, in 
light of the Act's favorable stance 
towards establishment of international 
mask work protection, the Copyright 

Office has decided to allow registration 
for whatever it may be worth, should the 
Secretary of Commerce backdate an 
Order issued after a statutory deadline 
expires, pending court guidance. The 
Copyright Office notes that the authority 
of the Secretary of Commerce to issue 
section 914 Ordem will expire on 
November 8,1987. If Congress considem 
extending this authority, it is hoped the 
policy regarding the statutory deadlines 
will be clarified. 

5. Comments on Space 8 of Form W. 
Two comments were received criticizing 
the descriptive language contained at 
Space 8 of Form MW regarding Nature 
of Contribution. 

The statement at Space 8 is intended 
to secure information about the original 
material on which the owner bases its 
claim. The statement should exclude 
significant preexisting material and 
mask work contributions owned by 
othem. 

The Copyright Office is open to 
suggestions as to how the descriptive 
language at Space 8 can be improved. 
When revision of Form MW is 
undertaken, these suggestlone will be 
taken into account. 

6. The mask work notice. The Boston 
Patent Law Association (hereafter 
BPLA] advanced two suggestions on the 
mask work notice. One suggestion waa 
that the Copyright Office establish a 
registry for abbreviations of names of 
mask work owners. Another ruggestion 
concerned expanding the methods of 
affixation to include placement within 
the semiconductor chip product. 

The Copyright Office has decided not 
to adopt these proposals. The test for 
validity of an abbreviation under the 
statute is whether the abbreviation is 
generally recognizable. The proposed 
registry in the Copyright Office could 
not make an unknown abbreviation 
"generally recognizable." For this 
reason it could have little legal effect, 
and would likely prove misleading 
because owners would rely on it to 
validate their choice of an abbreviation. 

Under section 909, the validity of the 
notice is determined by whether it gives 
"reasonable notice" of protection. The 
examples in the regulation are only 
illustrative and not exhaustive. Under 
the proposal of BPLA, only engineem 
conducting a reverse engineering of the 
chips would be aware of the notice. It 
may be that a court will find B notice 
contained in the semiconductor chip 
product meets the statutory test under 
section 909. The Copyright Office, 
however, has not adopted the proposal 
because it feels members of the general 
public may have an interest in knowing 
that a chip is protected under the Act. 

7 .  The effect of the deadline date or 
july 1. 1985 on claims requiring 
correspondence. The law firm of 
Skjerven. Morrill. MacPherson, Franklin 
& Friel urged that mask works 
commercially exploited between July I, 
1883 and November 8.1984 which are in 
correspondence on July 1,1985, be 
considered for an effective date as of 
the original date of receipt under certain 
conditions. These conditions included a 
certification from the applicant's 
attorney that the applicant believed in 
good faith that the application and 
deposit was complete. 

~ l t ima te l~ ,  it ie the responsibility of 
the applicant to deliver the materials 
necessam for registration to the - -  - - 

copyrighi 0ffic;before expiration of the 
statutorv deadlines. The effective date 
of regishation is established by the 
receipt of an acceptable deposit 
application and fee. Where a valid claim 
is eetabliahed by the orlginal filing, 
correspondence relating to e m m  or 
inconsistencies in the application or 
minor problem8 with the deposit 
material will not normally affect the 
effective date of regirtration In cams 
where the original submission does not 
establish that a valid claim existr, the 
effective date of registration will be the 
date on which corrective material is 
received. 

8. Special handling. Under a policy 
statement published in the Federal 
Reglater special handling may be 
requested "in cases involving pending or 
prospective litigation, customs matters. 
or contract or publishing deadlines that 
necessitate the expedited issuance of a 
certificate." (49 FR 39742). The 
Electronic Industries hsociation of 
Japan urged these criteria be enlaged to 
include cases involving section 614 
Orders. Under regulation 8 211.4(f)(2) 
foreign claims waiting for a section 614 
Order are processed by the Copyright 
Office. As a result, there should 
normally not be a significant delay in 
the issuance of a certificate once the 
Order has been issued. For this reason, 
the Copyright Office has decided not to 
enlarge the present criteria for special 
handling. 

9. Regulatory Flexibility Act 
Statement. With respect to the 
Regulatory Flexibility Act, the Copyright 
Office takes the position this Act does 
not apply to Copyright Office 
rulemaking. The Copyright Office is a 
department of the Library of Congress 
and is part of the legislative branch. 
Neither the Library of Congress nor the 
Copyright Office is an "agency" within 
the meaning of the Administrative 
Procedure Act of June 11,1948, as 
amended [title 5. Chapter 5 of the U.S. 



Coda Subchapter II and Chapter 7). The 
Regulatory Flexibility Act conoequeatly 
does not apply to the Cogyrjset Office 
since that Aot afiects d y  h e  entitier 
of the Federal Governmaat hot are 
agenciea ae dctined in t8e 
Adminietrative Prooedurc A d r  

Altemetively. if it is later determined 
by a court of ~ompeteot juriadietirm that 
the &Wright Office is an  "agency" 
subject to the Regulatory Flexibility Act. 
the Register of Copyright has 
determined that this final reguhtion will 
have no sig&~cant impact on small 
buineaaes. 

Liet of Su- in 37 CFR Pavl211 
Mask works. Semiconductor chip 

products. 

In consideration of the foregoing. 
Chapter I1 of 37 CFR ie amended in the 
manner set forth below. 

PARTS 205-21HRESERVWl 
1. Parts 20!5-ZU are added and 

resewed. 
2. A new Part 211 is revised to 37 CFR 

Ch. I1 ar fonowr 

PART 21 1-MASK WORK 
PROTECTION 

Sec 
211.1 General provisionr. 
21 1.2 Recordation of documents pertaining 

to mask workn. 
211.3 Ma& work fees 
211.4 Regishation of claims of protection in 

mat& work.. 
211.5 Deposit af identifying material. 
211.8 Metho& of affixation and placement 

of mas& work notice. 
Authority: 17 USC-701; 808. 

8 H1.1 General provblona 
(a] Mail snd other communications 

wlth the Copyright Office concerning the 
Semiconductor Chip hotecrion Act of 
1584. Pub. L 99-62?. chaprer 9 of Title 17 
V.S.C.. shal! be addrpsjed to: Library of 
Congress. Departinen! MW. 
Washington D.C. 20540. 

(b) Section 201.2 of the chapter 
relating to the information given by the 
Copyright Office, and Parts 203 and 204 
of this chapter pertaining to the Freedom 
of Infarmation Act and Privacy Act, 
shall apply, where appropriat~. !o the 

b 

'The Cq- r igh t  Office was n?)t subjc: to the 
Admini3:ratrve Procedure Act before 19-78. snd it  ir 
now s u w t  to it onlv in eream q x c ~ i i e d  by section 

I 7'J:;d). of the C o p y r ~ ~ h t  A d  (i.e.. "611 sctioris !Sen  
hj. ihe Reqieter of Copj-riuh~s snder this :itle [17)." 
etcfpi  wlth -1 to the rnaklq of c o p i n  of 
copyright depwis). 117 U.S.C. 7rn'b!l. The 
Ccpjr&r Acl does no1 meke the O f i a  an 

i "agency" es  defined in the Administretive 
hocsdure Act. For example, personnel a c : i o ~  
taken by the Offrce are not subject to APA-FOIA 
roq~~irements. 

administrstion by the Copyrbht Office 
of the Semiconductor Chip Protection 
Act of 1984, hh. L 

(c) For parposer of thir pert. the tenna 
"semicomducta chip prPQnct," W e k  
work." %xed," "comme*lly 
exploited," and "owner," hi! have the 
meanings set forth im secticm 901 of Title 
17 U.S.C. 

The conctitione prescribed in section 
201.4 of this chapter for mcordation of 
t ranafm of copyright ownership and 
other doamento pertaining to copyright 
are applicable to the recordation of 
documents pertaining to mask works 
under eection 903 of Title 17 U.S.C. 

(a! The following fee8 or charges are 
established by the Register of 
Copyrights for services relating to mask 
works: 
(1) For filing an application for 

registration of a mask work claim ....W. 00 
(2) For recordation of a document 

conriethtg of six pqpe or lew 
covering no more than one titla., ...... $la00 

(3) For recordetion of eech pwe wer  
nix and each title wer one ....-............ $50 

(4) For a certiled copy af a certificate 
of remati-  ...,,, ,,,....- .,..-.... $4.00 

(51 For certifications of photocopies of 
other Copyright Office records ............ S, 00 

(8) For the issuance of a receipt of a 
deposit ............................................ $2.00 

(7) For each hour or fraction of an how 
consumed in the making and 
reporting of a routine search and 
for any related eervicen .................... V0.00 

(81 For special handling of an 
application for registration of a 
claim ................................................ S2OO.CM 

(9) For any special services not lieted 
above requiring a substantial 
amcuiit of time or expense, the fees 
will be fixed on the basis of the 
cost of providing the service .................... 
(b! Section 20?.6 of this chapter on the 

payment and refund of Copyright Office 
fees shall app!y t3 mask work fees. 

9 21 1.4 Registration of tl.Lmr of 
protectlen In mark works. 

(a] General. This section prescribes 
conditions for the registration of claims 
of protection in mask works pursuant to 
section 908 of TitLe 17 U.S.C. 
(b) Applicntion for regist'wtion. ( 1 )  For 

purposes of registration of mask work 
claims, the Register of Copyrights hss 
designated "Form MW" to be used for 
a!l applications submitted on and after 
January 7,1985. Copies of the form are 
available free upon request to the Public 
Information Office. U.S. Copyright 
Office, Library of Congress, Washington, 
D.C. 20559. Applications submitted 

before January 7.1985 will be dated 
January 7.1985. 

[2] An appiication for registration of e 
mask work claim may be submitted by 
the owner of the mask work. or the duty 
authorized a t p ~ t  of m y  such owner. 

(i] The owner of a mask work includes 
a party that hns obtained the trMder of 
all of the acluaive righte in the mrk 
but d m  m t  inchrde the transferee d 
less than all of the exclusive right* or 
t k  licmmee of dl ar lees than all of 
these rids .  

(ii] For purposes of eligibility to claim 
mask work ~ m t e d i o n  Dureuant to 
section 9 0 2 ( a ~ 1 ] ( ~ )  of i7 USC.. the 
owner of the ma& work must be either 
the initial owner or a person who has 
cibtained by transfer the totality of rights 
in the meek wurk under the Act. 

[3] An application for ngistration 
shall be submitted on Fond MW 
prescribed by the Register under 
parngraph (b)(l) of thia section, and 
shall be accompanied by the registration 
fee and deporit required under 17 U.S.C. 
BO6 and 4 4  221.3 and n1.5 of these 
regulations. The application shali 
contain the information required by the 
form and its eca~npanying instructions, 
and shaU indude a certification. The 
certification shall ccmrist of: (i) A 
declaration that the applicant ir 
authorized to submit the application and 
that the statements made a n  colrect to 
the best of that penron's knowledge; and 
(ii] the handwritten eignature of the 
applicant, accompanied by the typed or 
printed name of that perron. 

(c] One registmtion per mask work 
As a general rule only one registration 
can be made for the same version of a 
mask work fixed in an in!ermediate or 
final form of any semiconductor chip 
product. However, where en tlpp!icant 
for registration alleges that ali earlier 
registration for the same version of the 
work is unauthorized and legally invalid 
and submits for recordation a signed 
affidav~t, a registration may be made in 
the applicant's name. 

(dj  Registmtion as a single work. For 
purposes of regietratior. on a single 
applica!ion and upon payment of s 
sicgle fce, the fo1lov:ing shl!l he 
considered a single mask work: 

[i) In the case of a mask work !hot 
hzs no? been commerciaily exploited: 
All oiiginal mask work elements fixed in 
a particular form of a semiconductor 
chip product at  the time an application 
for registration is filed and in which the 
owner or owners of t!e mask work is or 
are the same: and 
(2) In the case of a mask work that 

has been commercially exploited: All 
original mask work elements fixed in a 
semiconductor chip product at the time 



that product was first commercially 
exploited and in which the owner or 
ownem of the mask work is or are the 
881318. 

(e) Registmtion in moat complete 
form. Ownem seeking registration of a 
mask work contribution must submit the 
entire original mask work contribution 
in its most complete form as fixed in a 
semiconductor chip product. The most 
complete form means the stage of the 
manufacturing process which is closet to 
completion. In cases where the owner is 
unable to register on the basis of the 
most complete form because he or she 
lacks control over the most complete 
form, an averment of this fact mud be 
made at  Space 2 of Form MW. Where 
such an averment is made, the owner 
may register on the basis of the most 
complete form in his or her possession. 

(f) Section 914 Orders. (1) For 
purposes of this section, the terms 
"Commissioner" and "Order" shall have 
the meaning given them in the 
Guideline8 for the Submission of 
.4pplications for Interim Protection of 
Mask Works Under 17 LI.S.C. Q14 (49 FR 
44517; Nov. 7.1984) a s  follows: 

(i) "Commissioner" means the 
Assistant Secretary of Commerce and 
Commissioner of Patents and 
Trademarks. 

(ii) "Order" means an action by the 
Commissioner issuing or terminating an 
Order extending to foreign nationals, 
domiciliaries and sovereign authorities 
the privilege of making interim 
registrations for mask works pursuant to 
Chapter 9 of title 17. U.S.C. 

(2) In thecase of a mask work which 
is eligible for registration only after 
issuance of an Order of the 
Commissioner pursuant to section 914, 
17 U.S.C.. applications for registration 
under section 908 may be submitted. 
along with the proper identifying 
material and fee, if a request for 
issuance of anorder  has been made in 
accordance with the Guidelines. The 
Copyright Office will process and 
examine the claims, but will not issue a 
certificate of registration unless and 
until an Order is issued pursuant to 17 
U.S.C. 914. 

[3) The effective date of any 
registration premised on a section 914, 
17 U.S.C. Order shall not be earlier than 
the effective date of the Order. 

(4) Registration premised on a section 
914.17 U.S.C. Order will be refused 
unless the Order is given an effective 
date before, and the proper application, 
deposit of identifying material, and fee 
are received in the Copyright Office 
before: 

(i] July 1,1985, in the case of mask 
works first commercially exploited 

between July 1,1983, and November 8, 
1984; or 

[ii) the expiration of two yearn 
following fimt commercial exploitation. 
in the case of a mask work 
commercially exploited on or after 
November a 1984. 

(5) Subject to paragraph (e)(4) of this 
section, registration of a claim premised 
on a section 914,17 U.S.C. Order will be 
made even after the termination or 
expiration of an Order, provided that a 
proper application, deposit of identifying 
material, and fee are received in the 
Copyright Office while the Order is in 
effect, and the claim is otherwise 
entitled to registration under chapter 9 
of Title 17 U.S.C. 

(g) Corrections and amplifications of 
prior registmtion. Except for errors or 
omissions made by the Copyright Office, 
no corrections or amplifications can be 
made to the information contained in 
the record of a completed registration 
after the effective date of the 
registration. A document purporting to 
correct or amplifv the information in a 
completed registiation may be recorded 
in the Copyright Office for whatever 
effect a court of competent Jurisdiction 
may later give to it, if the document is 
signed by the owner of the mask work, 
as identified in the registration record. 
or by a duly authorized agent of the 
owner. 

0 21 1.5 D.poun of klontlfylng materkl. 
(a) Geneml. This section precribes 

mles pertaining to the deposit of 
identifying material for registration of a 
claim of protection in a mask work 
under section 908 of Title 17 U.S.C. 

(b) Nature of required deposit. Subject 
to the provisions of paragraph (c) of this 
section, the deposit of identifying 
material to accompany an application 
for registration of a mask work claim 
under 5 211.4 of these regulations shall 
consist of: 

(1) In the case of a commercially 
exploited mask work, four reproductions 
of the mask work fixed in the form of 
the semiconductor chip product in which 
it was first commercially exploited. 
Defective chips may be deposited under 
this section provided that the mask 
work contribution would be revealed in 
reverse dissection of the chips. The four 
reproductions shall be accompanied by 
a visually perceptible representation of 
each layer of the mask work consisting 
of: 

(i) Sets of plastic color overlay sheets; 
(ii) drawings or plots in composite 

form on a single sheet or on separate 
sheets; or 

(iii) a photograph of each layer of'the 
work fued  in a semiconductor chip 
product. 

The visually perceptible representation 
of a mask work deposited under this 
section shall be reproduced on material 
which can be readily stored in an 8% x 
11 inch format, and shall be reproduced 
at a magnification sufficient to reveal 
the basic circuitry design of the mask 
work and which shall in all cases be at 
least 20 times magnification. 

(2) In the case of a mask work that 
has not been commercially exploited, 
one of the following: 

(i) Where the mask work contribution 
in which registration is sought 
represents twenty percent or more of the 
area of the intended final form, a 
visually perceptible representation of 
the work in accordance with paragraph 
[b)[l)(i) or [ii) of this section. In addition 
to the deposit of visually perceptible 
representations of the work, an 
applicant may, at  his or her option. 
deposit four reproductions in the most 
complete form of the mask work as fixed 
in a semiconductor product. 

(ii) Where the mask work contribution 
in which registration is sought 
represents less than twenty percent of 
the area of the intended final form, a 
visually perceptible representation of 
the work which reveals the totality of 
the mask work contribution to a person 
trained. in the state of the art. The 
visually perceptible representations may 
consist of any combination of plastic 
color overlay sheets, drawing or plots in 
composite form, or a photograph or 
photographs of the entire mask set. If 
the visually perceptible representation 
fails to identify all of the elements of the 
mask work contribution, they may be 
accompanied by additional explanatory 
material. The visually perceptible 
representation of a mask work 
deposited under this section shall be 
reproduced on material which can be 
readily stored in an 8% x 11 inch format 
and shall be of sufficient magnification 
and completeness to reveal all elements 
of the mask work contribution. In 
addition to the deposit of visually 
perceptible representations of the work, 
an  applicant may, at his or her option. 
deposit four reproductions in the most 
complete form of the mask work as  fixed 
in a semiconductor chip product. 

(c) Tmde secret protection. Where 
specific layers of a mask work fixed in a 
semiconductor chip product contain 
information in which trade secret 
protection is asserted, certain material 
may be withheld as follows: 

11) Mask works commercially 
exploited. For commercially exploited 
mask works no more than two layers of 
each five or more layers in the work. In 
lieu of the visually perceptible 
representations required under 



paragraph (b)(l) of this section. 
identifying portions of the withheld 
material must be submitted. For these 
purpoees, "identifying portions" shall 
mean (i) a printout of the maek work 
deeign data pertaining to each withheld 
layer, reproduced in microform, or (ii) 
vieually perceptible repreeentatione in 
accordance with paragraph (b)(l) (i), (ii), 
or (iii) of thie eection with thoae portions 
containing seneitive information 
maintained under a claim of trade 
aecrecy blocked out, provided that the 
pottione remaining are greater than 
thoee which are blocked out. 

(2) Mask work not commemially 
exploited. For maek works not 
commercially exploited falling under 
paragraph (b)(2)(i) of this section. any 
layer may be withheld. In lieu of the 
vieually perceptible repreeentations 
required under paragraph (b)(2) of this 
eection "identifying portions" shall 
mean (i) a printout of the mask work 
design data pertaining to each withheld 
layer, reproduced in microform, in which 
sensitive information maintained under 
a claim of trade secrecy ha8 been 
blocked out or stripped, or (11) vieually 
perceptible repreeentations in 
accordance with paragraph [b)(Z)(i] with 
those portions containing sensitive 
information maintained under a claim of 
trade secrecy blocked out, provided that 
the portions remaining are greater than 
those which are blocked out. The 
identifying portions shall be 
accompanied by a aingle photograph of 
the top or other visible layem of the 
maek work fixed in a semiconductor 
chip product in which the sensitive 
information maintained under a claim of 
trade secrecy has been blocked out, 
provided that the blocked out portions 
do not exceed the remaining portions. 

(d) Special relief. The Reginter of 

Copyrights may decide to grant epecial 
relief from the depoeit requirements of 
thie eection, and ehall determine the 
conditions under which epecial relief is 
to be granted.. Requeets for epecial relief 
under thin paragraph ehall be made in 
writing to the Chief, Examining Divieion 
of the Copyright Office, Waehington. 
D.C. 20559, shall be eigned by the person 
eigning the application for registration, 
ehall set forth epecific reaeone why the 
requeet ehould be granted and shall 
propose an alternative form of deposit. 

(el Retention and disposition of 
deposits. (1) Any identifying material 
depoeited under this eection, including 
material depoeited in connection with 
claim8 that have been refueed 
regietration, are the property of the 
United States Government. 

(2) Where a claim of protection in a 
mask work is registered in the Copyright 
Office, the identifying material 
deposited in connection with the claim 
shall be retained under the control of the 
Copyright Office. including retention in 
Government storage facilities, during the 
period of protection. After that period, it 
is within the joint discretion of the 
Register of Copyrights and the Librarian 
of Congress to order its destruction or 
other disposition. 

(a) Ceneml. (1) This section specifies 
methods of affixation and placement of 
the mask work nojice that will satiafy 
the notice requirement in section 808 of 
title 17 U.S.C. A notice deemed 
"acceptable" under this regulation shall 
be considered to aatisfy the requirement 
of that section that it be affixed "in such 
manner and location as to give 
reaeonable notice" of protection. Aa 
provided in that section, the examples 

epecified in thie regulation shall not be 
considered exhaustive of the methods of 
affixation and poeitions giving 
reasonable notice of the claim of 
protection in a maek work. 

(2) The acceptability of a maek work 
notice under theee regulation8 ehall 
depend upon its being legible under 
normal conditions of use, and afRxed in 
euch manner and poeition that, when 
affixed, it may be viewed upon 
reaeonable examination. 

(b) Elements of mask work notice. The 
element8 of a mask work notice shall 
coneiet of: 

(1) the words "mask work". 
symbol "'M'". or the eymbol"&' (the 
letter M in a circle): and 

(2) the name of the owner or owners 
of the meek work or an abbreviation by 
which the name is recognized or ie 
generally known. 

(c) Methods of affixation and 
placement of the notice. In the cane of a 
meek work fixed in a semiconductor 
chip product, the following locations are 
acceptable: 

(1.) A gummed or other label securely 
affixed or imprinted upon the package 
or other container uaed as a permanent 
receptacle for the product; or 

(2) A notice imprinted or otherwise 
affixed in or on the top or other visible 
layer of the product. 

Dated: June 21,1885. 

Donald C. Curran. 
Acting Register of Copyrights. 

Approved by: 
Denial 1. Boaratin. 
The Libmrian of Congmss. 
[FR Doc. 86-15514 Filed 6-27-85; 8:46 em] 
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ANNOUNCEMENT 
from the Copyright Office, Library of Congress, Washington, D.C. 20559 

INTERIM RF;GULATION 

37 CFR Part 202 

REX;ISTRATION OF CLAIMS TO COPYRIGHT; 
mTLL TERM RE;TESITION.OF COPYRIGHT DEPOSITS 

The following excerpt i s  taken from Valume 48, Number 139 of the 
Federal Register fo r  Tuesday, July 19, 1983 (pp. 32775-32778). 

LIBRARY OF CONGRESS 

Copyright OMco 

37 CFR Part 202 

[Docket RM 83-51 

Registration of Claims t o  CopyrighS 
Full Term Retention of Copyright 
Deposits 

AGENCY: Copyright Office. Library of 
Congress. 
A ~ ~ I O N :  Interim regulation. 

SUMMARY: This notice is issued to 
inform the public that the Copyright 
Office of the Library of Congress is 
adopting a new regulation on an interim 
basis to implement section :M(e) of the 
Copyright Act. Section 7[W(e) directs the 
Register of Copyrights to issue 
regulations prescribing the conditions 
under which requests for full term 
retention of copyright deposits are to be 
made and granted, including the fees for 
this service. 

The effect of the interim regulation ir 
to provide a mechanism for requesting 
retention of copyright deposits. to 
establish the conditions under which 
such requests are granted or denied, and 
to fix the fee to be charged pursuant to 
section 708(a)(ll), if the request is 
granted. 
DATES: Effective July 19.1983. Written 
comments should be received before 

August 30,1983. 
ADORESSES: Ten copies of wiitten 
comments should be addressed. if sent  
by mail to: Dorothy Schrader. Library of 
Congress. Department D.S.. Washington, 
D.C. 20540. 

If delivered by hand copies should be 
brought to: Office of the General 
Counsel. Copyright Office. James 
Madison Memorial Building. Room 407. 
First and Independence Avenue. S.E., 
Washington. D.C. 
FOR F U m E R  INFORMATION CONTACE 
Dorothy Schrader. General Counsel. 

.Copyright Office. Library of Congress. 
-Washington. D.C. 20559; (202) 287-8380. 
SUPPLEMENTARY INFORMATIOR 
Copyright registration is a legal 
formality intended to make a public 
record of the basic facts of a particular 
copyright. In order to register a work an 
appropriate application, fee, and 
copyright deposit must be submitted to 
the Copyright Office. The Copyright Act 
[title 17 of the United States Code] gives 
the Register of Copyrights the authority 
to issue regulations concerning the 
required copyright deposit. Existing 
regulations require or permit for 
particular classes, the deposit of 
identifying material instead of copier or 
phonorecords, the deposit of only one 
copy or phonorecord where two would 
normally be required, and in some cases 
material other than complete' copies of 
the best edition. See the deposit 
regulations, 37 CFR 202.20 and 202.21. 
The copies, phonorecords, or identifying 

material deposited under these deposit 
regulations and retained by the 
Copyright Office upon completion of 
registration of the copyright claim are 
hereafter referred to as  "copyright 
deposits." 

Under subsection (a) of section 70.4 of 
the Copyright Act, any copy, 
phonorecord, or identifying material 
deposited for registration, whether 
registered or not. becomes "the property 
of the United States Government." 

With respect to published works. 
section 704(b) makes all deposits 
available to the Library of Congress "for 
its collections, or for exchange or 
transfer to any other library." Where the 
work is unpublished, the Library is  
authorized to select any deposit for its 
own collections or for transfer to the 
National Archives of the United States 
or to a Federal records center, but the 
Copyright Office will f int  make a 
facsimile reproduction of the 
unpublished deposit. See 37 CFR 201.23. 

For deposits not selected by the 
Library, subsection [dl provides that 
they, or "identifying portions or 
reproductions of t h e n "  a n  to be 
retained under Copyright Office control 
"for the longest period considered 
practicable and desirable" by the 
Register of Copyrights and the Librarian 
of Congress. When and if they 
ultimately decide that retention of 
certain deposited articles is no longer 
"practicable and desirable." the Register 
and :he Librarian have jo~nt discretion 
to order their "destruction or other 



disposition." Because of the unique 
value and irreplaceable nature of 
unpublished deposits, the Copyright Act 
prohibits their intentional destruction or 
dispnsition during their c o p e t  term, 
unless a facsimile reproduction has been 
made a part of the records of the 
Copyright Office: 

As stated in House Report 94-1478: 
A recuning problem in the administration 

of the copyright law has been the need to 
reconcile the storage limitations of the 
Copyright Office with the continued value of 
deposits in identifying copyrighted works. 
Aside from itl indisputable utility to future 
h i s t o r i a  and rcholara, a substantially 
complete collection of both published and 
unpublished deposits. other than those 
selected by the Library of Congress, would 
avoid the many difficulties encountend when 
copies needed for identification in connection 
with litigation or other purposes have been 
destroyed. The basic policy behind section 
704 ie that copyright deposits should be 
retained as  long ae possible. but that the 
Register of Copyrights and the Librarian of 
Congress should be empowered to diepose of 
them under appropriate safeguards when 
they decide that i t  has become necessary to 
do so. [H.R. REP. NO. 94-1478. 94th Cong.. 2d 
Sess. 17l (19;6].1 

In 48 FR 12862 the Copyright Office 
announced that the Register of 
Copyrights and the Librarian of 
Congress have made a determination 
pursuant to section 704(d] regarding 
retention of copyright deposits a t  
government expense. They have 
determined that it is no longer 
practicable to retain published copyright 
deposits for more than five years from 
the date of deposit, except for works of 
the visual arts [Class VA], which will be 
retained for ten or more years. if 
possible. 

Section i W  also recognizes that some 
copyright owners which to assure that 1 
the deposit for a registered work will be 
stored for the full term of the copyright. 
a n d  they are willing to assume the cost 
of storage. Thus, subsection (e) of 
section 704 authorizes the Register to 
issue a regulation under which a 
copyright owner can requestretention of 
deposited material for the full term of 
copyright. The Register of Copyrights is 
authorized to prescribe the fees for this 
service and the "conditions under which 
such requests are to be made and 
granted." 

Section 708 contains a schedule of 
fees for specific services performed by 
the Ccpyright Office. and in subsection 
(a ) ( l l ]  authorizes the Register to f i  
additional fees "for any other special 
services requiringa subetantial amount 
of time or expense ' ' ' on the basis of 
the cost of providing the service." 

This interim regulation is generally 
self-explanatory but a few provisions 
deserve special comment: 

I. Copyri&t Office Stomge 
Limitations and CosLs. This regulation 
attempts to balance the interest of 
copyright owners and the public in full 
term storage of copyright'deposits 
against the limitations on storage space 
and the handling costs faced by the 
Copyright Office. Copies retained under 
the control of the Copyright Office serve 
to identify the work, and in many cases. 
establish prima facie the scope of the 
copyright, both in connection with 
litigation and commercial transactions. 
For many years the Copyright Office has 
recognized this need and supported it by 
retainingcopyright deposits for a s  long 
as  possible at public expense. 

The Copyright Office currently faces a 
storage crisis. The storage space allotted 
by the Library of Congress to the 
Copyright Office is virtually filed. and 
growth projections estimate that 
receipts within the next ten years may 
double the deposit material now being 
held. There is no possibility of acquiring 
additional storage space in the 
foreseeable future. Within the next 
twelve months, the Copyright Office 
must eliminate a substantial amount of 
stored material merely to accommodate 
deposits now being processed. 

Full term retention of deposit material 
upon request, and at the expense of the 
requestor. was authorized by Congress 
as  one way of resolving. at least in par t  
the tension between the recognized need 
for full tenn retention on the one hand. 
and rising storage costs and limited 
storage space, on the other. 

The fee for full term retention was 
calculated to take account both of 
inflationary increases in storage costs 
over a 75 year period and the reduced 
need of the Government to borrow funds 
because the fee for future storage has 
been paid in advance. Thus, the cost of 
storing an  average deposit copy under 
Copyright Office control is currently 
n.80 per year. In establishing a fee of 
$135.00 for full term retention. the Office 
has assumed an average interest rate of 
6% and an average inflation rate 
between 5% and 7% for storage costs. 
both calculated over a 75 year period. 

The Office expects that it may be 
necessary to revise the fee for full term 
retention from time to time. The public 
will be notified of any change by 
publication of a revised regulation. and 
the revised fee will of course apply only 
to requests for full term retention 
granted after the effective date of any 
re-vised regulation. 

2. Circumstances under which a 
request for a long-term stomge can be 
denied. 

A request for full term retention will 
be denied if the unusual size. weight, or 
fragility of the deposit would place 
unreasonable costs or administrative 

burdens on the Copyright Office. or if 
the nature of the deposit could cause 
health or safety problems. However, we 
have also provided an option in the 
interim regulation for preparation of 
identifying reproductions, at the 
expense of the requestor, and 
subsequent retention of the identifying 
reproductions iwlieu of oversize or 
otherwise unacceptable copies. 

One of the general purposes of the 
deposit system is to enrich the 
collections of the Library of Congress. 
Therefore the deposit needs of the 
Library Hnll prevail should they conflict 
with a request for ,full term retention 
under this regulation, unless the 
requestor deposits an extra copy, as  
provided in 5 202.23(~](2). If a published 
work has been exempted from deposit 
under section 407 or if the Library wants 
only one of two deposit copies or 
phonorecords, no conflict exists. 

3. Definition of 'yuii term." 
The copyright term for words by 

individual authors created on or after 
January 1,1978 is usually life of the 
author plus 50 years. However. under 
section 302(e] of the statute. after 75 
years from the year of first publication 
of a work orone hundred years from the 
year of its creation, whichever expires 
first. if the Copyright Office records do 
not show that the author of the work is 
living or died less than 50 years before. 
a presumption exists that the author has 
been dead for at least 50 years. 

In the case of works made for hire and 
anonymous or pseudonymous works. 
section 302(c] establishes a copyright 
term of 75 years from publication. or 100 
years fmm creation. whichever is 
shorter. Requests for full term retention 
of copyright deposits will be made 
exclusively with respect to published 
works, since the Copyright Act already 
mandates full term retention of 
unpublished works. 

The 75 year period set by the Act was 
selected on the basis of statistical 
studies by the Copyright Office which 
suggested that 75 years was the average 
equivalent of a life-plus-50 term. [H.R. 
Rep. No. 94-1476,94th Cong., 2d Sess. 
135 (19761.1 

The legislative history behind section 
7W(e) shows the intent that the 
Copyright Office use some rational 
means by which it can measure the 
necessary term of storage for deposits. 
For purposes of section 704(e], the 
Copyright Office has determined that 
"full term retention" means a period of 
75 years from publication, and that 
period has been used in calculating the 
deposit retention fee. 

4. Under the Control of the Copyright 
0,ffice. 

Section 704(e) specifies that deposit 

' ~ r r o r ;  l ine should read: 
"copyright owners rJish t o  assure tha t"  

'Error; l ine should read: 
"The copyright term f o r  srorks by" 



material retained for full term storage in 
response to a request will be kept 
"under the control of the Copyright 
Office." 

Accnrdingly, deposit material retained 
under the interim regulation pursuant to 
section 704(e) will be kept within the 

, confines of Copyright Office buildings or 
under the control of Copyright Office 
employees. and will not be transferred 
to the Library of Congress collections. 

The Copynght Office will exercise 
normal due care in processing and 
maintaining copyright deposits in full 
term retention status, but the Office will 
not apply special preservation 
techniques. Moreover, full term deposits 
are open to public inspection pursuant 
to 17 U.S.C. 705(b]. 

5. Interim effect. 
This regulation is being issued on an 

interim basis to allow eligible persons to 
request Full term retention of copyright 
deposits immediately. The regulation 
extends a privilege to the public. The 
Office does invite public comment 
before the regulation is made Final. 

With respect to the Regulatory 
Flexibility Act, the Copyright Office 
takes the position this Act does not 
apply to Copyright Office rulemaking. 
The Copyright Office is a department of 
the Library of Congress and is part of 
the legislative branch. Neither the 
Library of Congress nor the Copyright 
Office is an "agency" within the 
meaning of the Administrative 
Procedure Act of June 11.1948, as 
amended (title 5, Chapter 5 of the U.S. 
Code. Subchapter U and Chapter 7). The 
Regulatory Flexibility Act consequently 
does not apply to the Copyright Office 
since that Act affects only those entities 
of the Federal Government that are 
agencies as defined in the 
Administrative Procedure Act.' 

Alternatively, if it is later determined 
by a court of competent jurisdiction that 
the Copyright Office is an "agency" 
subject to the Regulatory Flexibility Act. 
the Register of Copyrights has 
determined that this interim regulation 
will have no significant impact on small 
businesses. 

List of Subjects in 37 CFR Part 202 
Claims to copyright. Copyright. 

Registration requirements. 

The Copyright Office was not subject to the 
Adminisnative Rocedure Act before 1978 and i t  is 
now subject to it only in a n a s  specified by wction 
7Ol(d) of the Copyright Act (1.0.. "all actions taken 
by the Register of Copyrights under this title (171." 
except with respect to the makina of copies of 
copyright deposits). (17 U.S.C. 706(b)l. The 
Copyright Act does not make the Ofice  an 
"agency" as  defined in the Administrative 
Rocedure Act. For example, penomel  actions 
taken by the Office are not subject to APA-FOLA 
requirements. 

Interim Regulation 

PART 202-+AMENDED1 

1x1 cdnsideration of the foregoing. Part 
202 of 37 CFX Chapter I1 is amended on 
an interim basis by adding a new 
5 m.23 to read as  follows: 

9 20213 Full term mtentlon of copyrlgM 
dsporih. 

(a) Ceneml. (1) This section 
prescribes conditions under which a 
request for full term retention, under the 
control of the Copyright Office. of 
copyright deposits [copies. 
phonorecords, or identifying material) of 
published works may be made and 
granted or denied pursuant to section 
704(e) of Title 17 of the United States 
Code. Only copies, phonorecords. or 
identifying material deposited in 
connection with registration of a claim 
to copyright under Title 17 of the United 
States Code are within the provisions of 
this section. Only the depositor or the 
copyright owner of record of the work 
identified by the copyright deposit. or a 
duly authorized agent of the depositor or 
copyright owner. may request full term 
retention. A fee for this service is fixed 
by this section pursuant to section 
708(a](ll) of Title 17 of the United States 
Code. 

(2) For purposes of this section. 
"under the control of the Copynsht 
Office" shall mean within the confines 
of Copyright Office buildings and under 
the control of Copyright Office 
employees, includmg retention in a 
Federal records center, but does not 
include transfer to the Library of 
Congress collections. 

(3) For purposes of this section. "full 
term retention" means retention for a 
period of 75 years from the date of 
publication of the work identified by the 

. particular copyright deposit which is 
- retained. 

(4) For purposes of this section. 
"copyright deposit" or its plural means 
the copy, phonorecord, or identifying 
material submitted to the Copyright 
Office in connection with a published 
work that is subsequently registered and 
made part of the records of the Office. 

(b) Form and content of request for 
full term retention.-41) Forms. The 
Copyright Office does not provide 
printed forms for the use of persons 
requesting full.tenn retention of 
copyright deposits. 

(2) Requests for full term retention 
must be made in writing. addressed to 
the Chief, Records Management Division 
of the Copyright Office, and shall: [i) Be 
signed by or an behalf of the depositor 
or the copyright owner of record. and (ii) 
clearly indicate that full term retention 
is desired. 

(3) The request for full term retention 
must adequately identify the particular 
copyright deposit to be retained. 
preferably by including the title used in 
the registration application. the name of 
the depositor or copyright owner of 
record, the publication date, and. if 
registration was completed earlier, the I 

registration number. 
[c] Conditions under which requests 

will be granted or denied.-41) Ceneml. 
A request that meets the requirements of 
subsection (b) will generally be granted 
if the copyright deposit for which full 
term retention is requested has been 
continuously in the custody of the 
Copyright Office and the Library of 
Congress has not, by the date of the 

-request, selected the copyright deposit 
for its collections. 

(2) Time of request. The request for 
full term retention of a particular I 
copyright deposit may be made at the 
time of deposit or at any time thereafter: 
however, the request will be granted 
only if at least one copy, phonorecord 
or set of identifying material is in the 
custody of the Copyright Office at the 
time of the request. Where the request is 
made concurrent with the initial deposit 
of the work for registration the 
requestor must submit one copy or 
phonorecord more than the number 
specified in 4 202.20 of 37 CFR for the 
particular work. 

(3) One deposit retained. The 
Copyright Office will retain no more 
than one copy. phonorecord. or set of 
identifying material for a given 
registered work. 

(4) Denial of *quest for full te! m 
retention. The Copyright Office reserves 
the right to deny the request for full tern 
retention where: (i) The excessive size, 
fragility, or weight of the deposit would, 
in the sole discretion of the Register of 
Copyrights, constitute an unreasonable 
storage burden. The request may 
nevertheless be granted if. within 80 
calendar days of the original denial of 
the request. the requestor pays the 
reasonable administrative costs. a s  
furzd in the particular case by the 
Register of Copyrights, of preparing 
acceptable identifying materiaki For 
retention in lieu of the actual copyright 
deposit; 

[ii) The Library of Congress has 
selected For its collections the single 
copyright deposit, or both if two copies 
or phonorecords were deposited; or 

[iii) Retention would result in a health 
or safety hazard, in the sole judgment of 
the Register of Copyrights. The request 
may nevertheless be granted if, within 
80 calendar days of the original denial of 
the request. the requestor pays the 
reasonable administrative costs. as 
fixed in the particular case by the 



Register of Copyrights. of preparing 
acceptable identifying materials for 
retention in lieu of the actual copyright 
deposit. 

[d) Form of copyright deposit I f  full 
term retention is mnted. the Cap~+ght  
Office will retain-mder its wn&I the 
particular copyright deposit used to 
make registration for the work. Any 
deposit made on or after September 19. 
1978 shall satisfy the requirements of 37 
CFR 202.20 and 20221. 

(e) Fee forfill term retenbon.-41) 
Pursuant to section 708(a)(ll) of title 17 
of the United States Code, the Register 
of Copyrights has fixed the fee for full 
term retention at 9135.00 for each 
copyright deposit granted full term 
retention. 

[2) A check or money order in the 
amount of Sl35.00 payable to the 
Register of Copyrighis. must be received 
in the Copyright Office within 60 
calendar days h m  the date of mailing 
of the Copyright Office's notification to 
the requestor that full term retention has 
been granted for .a particular copyright 
deposit. 

(3) The C0pyngh.t Office will issue a 
receipt acknowledging payment of the 
fee and i d e a w n g  the copyright deposit 
for which full term retention has been 
granted. 

( f )  Selection by Libmry of Gong-ss- 
[[I] Geneml. All published copyright - -  - 
debosits are available for selection by - ,  

the Library of Congress until the 
Copyright Office has formally granted a 
request for full term retention. Unless 
the requestor has deposited the 
additional copy cr phonorecord 
specified by paragraph (c)[2) of this 
section. the Copryright Office will not 
process a request for full tenn retention 
submitted concurrent with a copyright 
registration application and deposit; 
until the Library of Congress has had a 
reasonable amount of time to make its 
selection determination 

[2) A request for full term'retention 
made at the time of deposit of a 
published work does not affect the right 
of the Library to select one or both of 
the copyright deposits. 

[3) If one copyright deposit is selecte'd, 

the second depoait if any, will be used 
for full term retention. 

[4) If both copyright deposits are 
selected. or, in the case where the single 
deposit made is selected. full term 
retention will be granted only if the 
additional copy or phonorecord 
specified by paragraph [c)[2) of .this 
section was deposited. 

[g) Termination of full tenn stomge. 
Full term rtorage will cease 75 years 
after the date of publication of the work 
identified by the copyright depoait 
retained. and the copyright depoait will 
be disposed of in accordance with 
section 7W. paragraphs (b) through [d). 
of title 17 of the United States Code. 
(17 U S C  108 7aZ 7W and 7m) 

Detcd: lune 27.lse3. 
David hdd, 
Register of Copyrights 

Approved by: 
Daniel 1. Boontia 
7he L~M'M of C-sa 
k -1- RLrd 7-1- W MI 

m u l m  cb# 141- 

' ~ r r o r ;  l i r e s  should read: 
'Ispecified by subsection ( c ) ( 2 )  

was deposited. " 


