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Compuhoy uconw tor Making and 
wbibuting- 
AOPKY: Library of Conlpescl, Copyright 
office. 
A- PLnal regulations. 

svww*m: Thlr notica is irruad to 
advise the public that the Copyright 
Office of the Library of Congmsr ir 
adopting final regulations to implement 
rection 115 of the Copyright Act of 1978. 
title 17 of the United States Code. That 
section establishes a compulrory license 
for the making and distribution of 
phonorecords of nondramatic musical 
works. The effect of the final regulations 
is to establish requirements governing 
the content and service of certain 
notice# and Statement8 of Account to be 
filed by pensons exercising the 
compulsory license, 
rPrrcnn OATC December 29.1ge0. 

KM Rmmm IWMAYAtlOW, COWTACR 
Dorothy Schrader, General Counsel, 
CopyrIsht OfElce, Library of Congrew 
Warhington, D.C 20559, (2021 287-8380, 
~ L U Y   IN^^ 

TbeBackgmmdofThtActioll 
9ection 115 of the Copyright Act 

provlder that "[wlhen phonorecordr of a 
nondramatic mwical work have been 
distributed to the public in the United 
States under authodty of the copyrIsht 
owner, any other person may, by 
complying with the provirion, of tha 
wctioa obtain a compulrory licenee to 
make and dirmbute phonorecardr of the 
work" for certain purpouer. A 
compulsory license p e d t r  that use of a 
copyrighted work without the conaent of 
the copyright owner if certain conditions 
are met and royalties paid. 

Parqraphs (b] ~ n d  (c) of H ~ ~ ~ o L I  115 
direct the CopyrIsht Office to Lrue 
regulatio~ governing the content and 
filing of certain notice8 and Statements 
of Account under this section. On April 
20,1977, In accordance with an Advance 
Notice of h p o s e d  Rulemaking (42 F'R 
168371, the OfRce held a public hearing 
aimed at formulating regulations under 
this section. After Considedug the 

tertlmony given at the hearing and in 
rupplemsntal rtatementr. on-December 
m. lQ77 (42 FR erees), the Copyright 
Office irrued interim regulationr. After 
mviewtng the pubk commentr received 
in mrpoma to the intarin regulationr, 
the Copyright O5ce on September 28, 
1978 (43 FR -11): [I) Adopted, 
amendmenta to the interim regulatiow 
and (2) a n n d  r public hearing to be 
held on Novamber 28 and 28.1978. to 
take tsrtlmony on the interim 
regulations u amended. The record 
remained open until Januey 31,1979 (43 
FR 572621, for receipt of additional 
mitten #tatemen& 

Mort of the testimony and comments 
/n connection with the November, 1978. 
proceedlngr w m  directed at one 
complex and difficult brue: the "point in 
time" when a phonorecord is to be 
considered "permanently distributed," 
thus m a w  the rtatutory royalty due 
and payable. Paragraph [c][2] of rection 
115 s t a m  that statutory royalties are 
payable for every phononrcord "made 
and dietributed" under the license; it 
definer dirtribution ar  occurring when 
"the person exerdsing the compulsory 
licenre her voluntarily and permanently 
parted with posresrion of the 



phonorecord. In laying out the Copyright 
Office'e general rerpomibility under 
section 115, Congreee hae, in effect, 
mandated the Reglrter of Copyrights to 
add specificity to this definition. The 
Report of the judiciary Committee of the 
Houee of Representatives (H.R Rep. No. 
94-147694th Cong., 2d Seer. pp. 110- 
111) stater: 

Under exirting practicer in the record 
industry. vhonomrdr are dirfributed to 
whole&l~n and totden 4 th  the prldege 
of mt- unsold copier for credit or 

record&r that have been "permanently" 
distributed will not usually k known until 
rome tima-dx or wven month on the 
averags-after the Lnltid dirtribution lo 
recognition of thin problem. It ha8 k a m e  8 
well+rtabl&hd indwtry vnctla. under 
negotiated h n w a  for e r d  companim to 
mintah reasonable mrarver of the 
mechaniul roydtier due the -Y" o m e n  ainrt wMch roydtieron e m t w ~  
cm oYwt m e  committea mmgnimm the 
porribility that wlthout proper mafeguud* 
the mahtmancp of much mwnm could ba 
manipulated to avoid making payments ef the 
full amounts owlnn to co~yrisl~t m n .  
Under these cin:u&sr~m& h @ati(uu 
~rwcribsd by the Rogistsr of CopyrigAtm 
;hould wnrdin &t~u'Idp&isi&w eiwuriqj 
that the ultimate dispcmition o fmrg  
phonomcord d e  under a wmpulwrg 
liceme is craownlsd for. and that mment  h - ~~ ~ 

made for evsrVphonb&rd "volhdb and 
mnn~dntly" disbibured. kh ~ n ' d m ,  the 
-~egister shouldpmscrik a b i n t  in tima 
when. for mxounting purp#ea undsr &'an 
115 a donomcord will k considered 
" p e r m r m ~ t l y  dirtributd, "and should 
prescribe the ritnationr ia which a 
&mpulsory Icemee b barred from 
maintaining mrsrver (0.0.. rituationr in which 
the compulaoy liwnree har frsquently fdd 
to make paymants in the part] Wpharir 
added] 

In # zol.l9(a)(4) of the Copytight 
Office's amended interim regulationr. 
the Office rought to fulfill itn 
reeponribility to "prerctibe a point in 
time whea for accounting purpose8 
' ' ', a phonorecord will be conridered 
'permanently diettibuted'," and to 
eetablieh accounting requirements to 
aseure full payment of all royalties to 
which copyright ownem ate entitled 
under the compulsory licenre. The 
record of the November, 1978, hearing 
and statements. which focueed on thir 
provieion, proved illuminating; after 
giving catefuI conrideration to the views 
of the various lntererted parties, the 
Copytight Of£ice reached some tentative 
conclueions ar to what our h a 1  
regulations on thir point rhould provide. 
On September 7,1878. the Office 
published a notice in the F d d  
Registm (44 FR 52280) to announce: 

(I) The availability of a Background 
Paper outlining and discurring our 

concluaione; and (2) a public meeting to 
be held on October 19,1979 to consider 
comments on the principle8 and 
conclueione embodied in the 
Baclypound Paper. 

The purpose of the October 19,1979 
meeting, as expressed in the public 
notice. war to "sharpen, narrow, and. if 
poesible, settle remaining issuer and 
thue to assist the Copytight Office in 
ieeuing final regulations on the 8ubject.l' 
The meeting, and the rupplemental 
comment8 filed after i t  helped the 
Copytight OfRce in the revision, 
refinement and clarification of its 
tenatative conclueions and in the 
drafting of regulatory language. 

Above all. the meeting and comments 
convinced the Copyright Office of the 
need to take defhitive action and to 
i rrw 5 a l  mgulatioxm without further 
proceedingr. The Copyright Oface b 
alro aware, however. that the partier 
remain divided on how to reeolve thir 
difficult quertion, and that the 
controversy over it b likely to continue. 
Under the drcumcltancer. the Office 
emphasizes that there final regulationr 
ahould be considered expertmental and 
rubject to rsconrideration in the light of 
experience. 

G e m d  RtrdpIsr U n d d ~  Finrl 
w- 

Although the compulsory licenscfor 
phonotecordr (the so-called 
'"mechanid license") ha8 been a fixtute 
of the aqtyrwt law since 19W. the shift 
in the obligation to pay royalties h m  
parts "manufactured" to phonorecordr 
"made and dirtributed" b new. Royalty 
paymenb under voluntary, negotiated 
recording licensee have long been based 
on the "made and dirtributeb" ctiterioa 
However. the application of tbir 
criterion in a compulsoty context- 
accom~anied bv the definition of 
"diettibuted iirection 115(c)(2) and the 
directive in the House Report--pterentn 
a different and unprecedented situation 
The tecord of thew proceeding8 is full of 
warning8 from both rider about the 
hazarde that the Copytight Ofece must 
avoid as it ventuteeinto accounting 
practicer grevhu~ly ungoverned by the 

co~::d"'indusay*r wunlngr ate 
centered around two major wncerne: [I] 
That the accounting rystem not be ro 
complicated and burdensome that it 
negate8 the purpore of the compulsory 
licenee; and (2) that the ryrtem adopted 
not be one 4 t h  a built-in likelihood of 
overpapentr. The mueic publishers 
ague that: (1) The system murt be tight 
enough to ensure against careless or 
colorable accounting practicer and 

deliberate manipulation: and (2) the 
eyetem muet not only guarantee a fall 
pay-out of all royaltier due to copyright 
ownem, but it muet a180 require prompt 
payment and it muet pmvent 
manipulation to allow unjurtified delays 
in royalty paymentn. thus depriving 
copyright ownem of intereet on the 
monier due them. 

The Copyright Office ha8 canridered 
there arguments. and it ha8 sttiven to 
take account of them. In preparing these 
final regulationr, the guiding principle 
ha8 been to make the compulsory 
license a workable tool while aseuring 
that copytight ownen, will receive "full 
and prompt payment fa all 
phonortcords made and dbtributed." 
(H.R. REP. NO. Qtl478,91th Cong, 2d 
Sess. p. 110). Specifically, the Copytight 
Office has adopted three fnndamental 
ctiteria: 

(1) The accounting p d u m  must 
not be no mmplimted aa to make use of 
the m m p d s o ~  license im mctiwl. 

The Copyright Office beteve. that in 
cartying out itn rerponsibilitiea under 
section 115. it has a duty to provide a 
ryrtem that b a realistic alternative to 
voluntary licensing. Neither the mrd -  
keeping nor the CPA audit requitemmb 
should be ro burdensome or expenrive 
as to undermine the Connremional 
intention byputting c o m & m y  
licensing out of the reach of record 
cornPam. The task b to provide a 
rystem that will function, not one ro 
loaded with paperwork that it becomer 
prohibitive. 

In line with this ctiterba the 
Co~yright Office has abandoned the 
req&-ment for tracking phonorecord 
shipment* which waa embodled in the 
inkrim regulations. The Office now 
concluder that a requirement for 
actually tracking particular phonorecord 
rhipmente, and for determining whether 
phonorecorda ate dertroyed or 
teahippod, is impractical For the same 
reaaon the Office has not adopted two 
alternative suggertions aa to method8 
for mdudng monthly phononcord 
reserves: (1) Systems of averaging 
outetanding reserve balances, which 
would r e q k  complicated 
recalculations of all balances each 
month; and [2) ryrtem of curtomet-by- 
curtomer accouuting. which would 
rubatantially multiply the necerrary 
papemork. These alternative 
accounting systems ate dircurred in 
more detail below. Although the 
Copytight Office L inched to doubt 
that the use of any of them would be 
impossible in theoty, it b convinced 
that. ae a practical matter, requirement 
of any of them would put compuhry 



licensing beyond the meam of many 
; record companies. 

[2) The accounting system must insum 
fujlpayment, but not ovelpayment. 

Despite their obvious dissatisfaction, 
copyright ownere must accept the 
legislative decisions embodied in 
section 115: [I) To base royalties on 
phonorecords "made and distributed": 
(2) to define "distributed in a way that 
clearly permits the setting up of reserves 
against which return can be credited: 
and (3) to permit the final pay-out to be 
deferred to a "point in time" to be 
provided by Copyright Office 
regulations. Within this legislative 
framework, cop#t own& are 
justified in demanding establishment of 
an accounting system-that guarantees 
payment for all phonorecords that are 
either diatributed without a right of 
return or that are not returned within a 
stated period. 

Like Congress. the Copyright Office is 
conscious of the often-heard charges of 
careless or colorable accounting 
practices by certain record companies 
which, it is alleged have deprived 
copyright owners of substantial 
royalties in the past. The Office a p e s  
that the regulatory system it adopts 
must be tight enough to guard against 
this sort of abuse and to assure "full and 
prompt" payment of royalties. However. 
the Office cannot accept the further 
argument that Congress actually 
envisioned an over-all system in which 
frequent overpayments wen? to be 
expected as a means for balancing 
possible negligence, dishonesty, or 
manipulation by certain record 
companies. The Office believes that the 
statutory requirement for an annual 
B A  audit coupled with our regulatory 
requirements including the application 
of "generally accepted accounting 
principles" (GAAP) to the recognition of 
revenue from the sale of phonorecorde, 
should go a long way toward assuring 
copyright owners payment of all monies 
to which they are entitled-that is, 
statutory royalties for all phonorecorde 
shipped, minus phonorecords returned 
within a reasonable time-frame. Since 
actual tracking of phonorecords or 
shipments is impractical. the Copyright 
Office has adopted FOFI [first-out-ht- 
in) as the accounting convention that 
most closely conforms to the 
Congressional intent. The Office 
believes that an accounting system 
based on FOFI. audited by a CPA in 
accordance with GAAP, will result in 
full payments to copyright ownere. but 
will minimize the likelihood of 
overpayments that would arise more 

" often under LOFI (last-out-ht-in). 

(3) The accounting system must insure 
prompt payment. 

Although section 115 contemplates 
that royalty payments for a certain 
percentage of phonorecords shipped will 
be deferred and held in reserve to be 
credited against returns. Congress also 
clearly intended that reserves not be 
held beyond a reasonable time--that 
even with deferral. payments hould still 
be "prompt." The House Report on the 
revision bill emphasizes the "particular"' 
importance of the task entrusted to the 
Copyright Office: "to prescribe a point in 
time when ' ' ' a phonorecord will be 
'permanently distributed' ' "' 

In its amended interim regulations, the 
Copyright Ofiice fixed this "point in 
timew--tbe outer limit for holding 
r e s e r v e ~ t  one year measured from 
the month of a particular shipment of 
phononcorde. In the preliminary 
conclusions expressed in its September 
7,1979, Background Paper, the Office 
adhered to this formula in the face of 
arguments from the record industry that 
it be substantially lengthened and from 
the copyright ownen that it be 
substantially shortened. For reasons to 
be discussed in detail below, however. 
the Copyr&ht Office has now concluded 
that the twelve-month "point in time" 
should be reduced to nine months. The 
Copyright Office believes that a nine- 
month c u t 4  will bring faster royalty 
payout8 to copyright owners, thus 
coming closcr to the requirement for 
"full and prompt payment," while not 
resulting in more overpayments by 
record compania. 
Certain Conclusions From the 
Background Psper Adopted 

Several of the conclusions underlying 
the formula for calculating royalties, M 
presented in our Background Paper of 
September 7.1W9, were challenged at 
the October. 1978, meeting. The 
Copyright Office's consideration of the 
arguments put forward at the meeting 
has led the Office to confirm three of 
these conclusions: 

(1) To require the application of FOFI, 
rather than LOFI, to the number of 
returned phonorecords: 

(2) To apply the formula presented in 
our Background Paper on a general basis 
rather than s customer-by-customer 
basis: and 

(3) Not to include in the regulations an 
explicit requirement for the refund of 
overpayments. 

Our reasons for each of these 
conclusions can be summarized briefly 
as follows: 

(1) Adoption of FOm. 
A principal element of the formula for 

calculating royalties presented in the 

Copyright Office's Background Paper is 
the application of an accepted 
accounting convention-either FOFI 
[first-out-ht-in) or LOFI [last-out-first- 
in)-to the number of returned 
phonorecorda in order to reduce A d  
possibly eliminate particular monthly 
phonprecord reserves. As illustrated in 
the appendices to the Background Paper. 
the Copyright Office applied both FOFI 
and LOFI to nine different shipment and 
return patterns to determine which of 
the two accounting conventions best 
meets the goal of assuring full 
remuneration without overpayment. The 
Office's conclusion which was 
supported by the documentation, was 
that FOFI more accuratelv reflected 
actual sales in various sikations, i d  
that overpaymenb of royalties were 
more likely to occur under LOFI than 
under FOFI. 

During the ublic meeting, it became 
evident that t! e representatives of music 
publishers (the National Music 
Publishers Association and the Harry 
Fox Agency. hereafter referred to as 
NMPAIHF'A) had strong objectiom to 
the adoption of FOFI as the applicable 
'accounting convention. Their views, 
which were formalized in their 
Supplemental Comments, focused on 
two objections: (1) The loss of earned 
interest during the period that royalties 
are held in reserve by the compulsory 
licensee: and [Z) the ability of the 
licensee to manipulate reserves under 
FOFI to delay payment to music 
copyright owners even further. 

The Copyright Office recognizes that 
particularly in a time of high inflation 
and fluctuating interest rates, the timing 
of royalty payments is an important 
considetation in assuring that copyr&ht 
owners are fully renumerated It is true 
that if compulrory licensees were he, 
as s matter of come. to overestimate 
the number of returns and to establish 
artificially high reserve4 royalty 
payments on some phonorecords would 
be delayed and interest would be lost. 
The formula here adopted for the 
calculation and payment of royalties, 
however, does not give licensees that 
freedom. On the contrary, thd 
regulations require the establishment of 
reserves based on reasonable estimates 
of returns made in accordance with 
generally accepted accounting principles 
(GAAP). Furthermore, in situations 
where the compulsory licensee has 
correctly established reserves or has 
established s low reserve, there is no 
possibility of any loss of earned interest. 
The Copyright Office believes that the 
application of GAAP will reduce the 
likelihood of unusually high reserves, 



thereby minhMng the possibility for 
losses of earned interest. 

In their testimony and Supplemental 
Comments, NMPAIHFA also sought to 
demonstrate the possibility of 
manipulatory abuse under FOFI. The 
example presented by W A / H F A  does 
show a potential for abuse; it should 
also be noted that similar abuse could 
occur under LOFI, though on a smaller 
scale. The Copyright Office is not 
convinced, however, that the 
hvwthetical situation ~ o s e d  in the 
&rnple chosen by NA~A/HFA is, in 
fact, a realistic one. When considered 
against the practicalities of multiple 
monthly shipments and returns, the 
costs involved in manipulation, the 
possible penalties for detected 
manipdation, and the requirement for 
CPA certiEcatian, the likelihood of 
oubstantial manipulative abuse does not 
seem great 

In their Supplemental Comments. 
NMPA/HFA suggested the alternative 
us6 of proportional averaging as a 
compromise to resolve the FOFIlLOFI 
dispute. This suggestion reemed worth 
exploring, and we have rtudied the 
possible application of bqth straight 
averging and of proportional averaging1 
as a means of offsetting particular 
monthly phonorecord reserves by 
returned phonorecordr. 

On the baeb of its studies, the 
Copyright Oface concluded that neither 
straighi averaging nor proportional 
averaging reflected actual sales in 
various dtuations any more accurately 
than FOFI. Furthermore, the O5ce  
believes that the added complexities 
necessitated by the adoption of either 
straight or pro ortlonal averaging would 
outweigh any Lnefits that pouibly 
might be derived from one of these 
svntemr. For these reasons. the 
dopyright Oface has decided to adopt 
Fon 

(2) Application of the formula on a 
geneml ba~ia. 

The foundation of the Copyright 
Office's formula for calculating royalties 
is the application of FOFI to the 
reduction of separate and distinct 
monthl phonorecord reserves. A 
particurar monthly phonorecord reserve 
is comprised of reservee taken against 
a11 applicable shipments made during 
the month covered by the Monthly 
Statement; there in no differentiation 

specific customem. 
In eir Supplemental Comrnentr. 

NMPA/HFA urged that- ... compulrory licunreer should only be 
rmttted to credit phonomcordn returned C m a partidar curtomet againat royalty 

reserves maintained by the compulsory 

1Error; lIne mhould read: 
"anraging and of proporttau1 ann(tingn 

licensee with rerpect to prior rhipments of 
the same phonorecord to ouch customer 
(Supplemental Comments by the NMPA and 
HFA November 28.1978. p. 30.) 

Similarly, NMPAIHFA suggested that 
the carrying forward and adjustment of 
a negative reserve balance in order to 
apply overpayments against royalty 
payments only should be permitted on a 
customer-bycustomer basis. 

The Copyright Office recognizee that 
it may be possible to construct 
simulated shipment models purporting 
to show inadequades in the system of 
applying phonorecord returns against 
the earliest eligible phonorecord reserve, 
regardless of customer. The Office 
remains unconvinced, however. that 
simulations of this sort are realistic or 
that a~olication of our formula on a 
enerd rather than a custome~by- 

Rstomer basis would result in any 
substantial harm to music copyright 
owners. At the same time, the 
adjustment of reserves on a customer 
bya to rne t  basis would require a 
substantial increase in recordkeeping 
and would add enormous complexity to 
the estimation of reserves and the 
compulsory license mechanism in 
general. Moreover, adjustments on a 
cuetomer-bycustomer bash would, in 
many instances. artificially and 
unnecessarily increase the number of 
phonorecordr ultimately considered 
"voluntarily distributed beyond the 
number actually sold For these reasons. 
the Copyright Office has dedded against 
applying the formula on a customer-by- 
customer basis. 

(3) No expre8s requi'rement for Lire 
mfund of oveqmyments. 
In its Background Paper, the Copyright 

Office indicated that it rejected a 
request by the Recording Industry 
Assodation of Amerfca (bereaRer 
referred to as RIAA) to specify in the 
regulations that refunds may be 
available where a compulrory licensee 
finds it har made an overpayment of 
royalties. The Office did, however. 
repeat from ite Notice accompanying the 
amended interim regulations that- 

* * * we believe that rewlution of thir 
isrue In particular carer ir bert left to 
negotiation between the par(lec or 
applfcation of general legal principles In the 
rpproprlrte foram. (4s FR MIL) 

During the public meeting and in their 
Supplemental Comments. the RIAA 
again urged us to inilude a specific 
requirement for refunds for 
overpaymente. On the other hand, the 
NMPA/HFA etrongly disapproved of- ... my rucb mfemncb-which implidtlg 
or explldtly accordn recognition to the 

incorrect view that compulsory Uccnaeea 
have any claim whatwaver for mundr to 
any royalty overpayments. [Supplemental 
Comments by the NMPA md WA. 
November iB, 1979, p. 37.) 

In its earlier comments on this point, 
the Copyright Office did not intend 
implicitly or explicitly, to suggest that 
'music copyright ownera have any legal 
obligation to make refunds for royalty 
overpayments. When the MBce 
mentioned "negotiation between the 
parties" in this context, it was thinking 
of cases involving litigation or other 
fonns of legal process where the amount 
of overpayment might be a factor to 
consider in settling a dispute; the Office 
did not mean to imply that, in a strict 
compulsory lice- situatioa either the 
licensee has any right or the copyright 
owner any obligation to negotiate 
concerning overpayments. Without 
prejudging the bsue in any way, 
however, the Copyright OfBce continue a 
to believe that resolution of this bsue in 
particular cases b best left to 
application of general legal principles in 
the appropdate forum. 
chemgels and claruica~onr fn the 
Regulatory Fomrula for Calculrw 
Royaltien 

The October, 1979, meetiq and the 
Supplemental Comments submitted by 
the parties convinced the Copyright 
Office that neveral arwcts of the 
propoeed regulatory rbrmula. an 
presented in the Backmound Pam,  
heeded darlflcation. h addltioxi 
arguments submitted by representatives 
of the music copyright ownem led the 
Office to reconsider other components 
of the formula. As a result of thia 
process. the Copy-right Offics has made 
three major changes and clatificationr in 
the formula for computing royalties: 

(1) ~ e p g o t i o n  of ~hono&rd~ 
Shipped into lhw Catagorim. 

In their Supplemental Commentr, 
NMPA/WA w e s t e d  that the formula 
for calculating royalti* 

* . a  rhould be revired ro that mtwrvsr 
are rubtmad k.m the msr  number of 
~honorewrdr mhauished from ~orrersion 
tor purpotwr of uldp&r to the wmputation 
of the total l~o r r  number of uhonorecorda 
shipped in ;given month. d r  will reduce 
the likelihood that the rerewe rim will 
inadvertemtly be determined on the barir of 
all phonomcordr shipped-not simply those 
rhi~md for PU~P~MII  of *ale. Emdadr 
supplied in iexi) (~upplementd Cbmments by 
the NMPA and WA. November la 1878, p. 

Whiie thh calculation step was implicit 
under the formula preeented Ln its 
Bacltlpound Paper. the Copyright Office 

2Error: line mhould mad: 
"however. the Copflght Ofilce ccatinue~" ' 



racognizer that inadvertent errors and 
mirundentanding8 would bh lers likely 
to occur if the differing mm of. 
rhlpmenta ware specifically segregated, 
and if reaerver were computed and 
mbtracted before p a r  rhigaDanta were 
figured into the formula. 

Earlier in there procee&, NMPAI 
HFA offered the following proporal: 

If phonolaoordr rhippud on which roydt ia  
have not beem paid am mtumed md 
Nch phon0MCOrdr am NbrsquOll@ 
mhIpped for d e  In the wcondary market 
mydtim rbould be paid on the barlr of 100% 
of the mwrdr rhipped-i.8.. no rmama 
rhould ba permitted with m8pect to t h e  
rhiprnentr. The rationale for thia ir dear. 
Whea phm- ue roohipped fm ul. h 
the wcondnry market mwrd annpanlm do 
not wera l ly  pemit thairmtum. 
w e e *  ~ir tar l ly  d p h ~ ~  
rhipped In the Kml ldyr  d e t  rlll ha mold 
by tIn mwrd cornpanlea At thia point them 
ir no mason for the mydty paymantr to ba 
withheld fmm copyrbht ownem on the f h  
p l s ~ t h a t ~ u e ~ t o o ~ t r o t u n u  
which dl ad ba fortbwmLng. (Supplemsntnl 
statement by tha NMPA and WIC J a n w y  
a. iorro. pp -1 

The Copvr&at Office agreed in ita 
Background Paper that in the rituation 
dedbed, the iccounting practicer 
adopted ahould not permit the taking of 
remver wbere no right of return exirts, 
but the Office ruggerted that Mr mult  
rhould be achieved by the application of 
GAAP rather than by any rpedfic 
provirion in the regulatianr The 
Copyright Office has now reached a 
Werant conclwion: having r ecogdd  
the derirability of computing and 
rubtracting rererves before figuring in 
rhlpmenta on which no rererve can be 
taken, the Office ha8 re- ita general 
formula to take account of both of  the^ 
proporah by NMPAIHFA. Under the 
new formula. the compSorp licensee 
must determine the monthly totala of 
three &tinct types of rhlpmantr: (1) 
Phonorecorda shipped for rale with a 
right of return; (21 phonorecorda shipped 
for rale without a right of return; and (31 
phonorecorda rhipped for purporcn 
other than rale. It b only with rerpect to 
tbe first type of rhipment that rererver 
can be taken. 
(2) The CAAP Alternative 
In their Supplemental Comments, 

NMPAIHFA rtate: 
Tbe Copyright Office har clearly Indicated 

(hat the point In time when a phonommrd ir 
to be conriderad "pennanmtly dlrtributed" 
for purposes of the ayment of mrcrved 
myaltier to cop t ownen in one y e u  (or 4 ruch rhorter time at m y  be mandated by 
GAAPl a r  mwrursd fmm the month of a 
particdu rhtpmant of phonomcodr. We feel 
that In the D i m d o n r  and In the Background 
Paper, the GAAP aItemtive Ir not glv& due 

empharir. We mquert the Cop)'rrteht Office to 
lpsdfially rtate it doer not axpact 
wmpulrory Ilcsnree# to beat the rule rhoply 
a r  a rhlct ons-yeu rule-i.e., that it M y  
axpectr compliance with L e  obligation to 
pay roydtia  on ra#rver -nor, if ruch 
would ba mandated by GAAP. (Supplementnl 
Comment# by the NMPA and HFA. 
November 1R 1878, p. 98). 

Ever rince the early rtager of there 
proceedingr. the Copyright Office bar 
intended the reserve holding period- 
the "point in t he "  beyond which 
rererver could not be held pnd would 
have to be paid out-to be an outaide 
limit; if GAAP were to mandate an 
earlier payout it would control. The 
Office agree8 that in concentrating bpon 
what ha pexu when the rpedfied 
re-e !olding period en& and the 
rervve laprer, it may not have given 
enough empharb to the "GAAP 
alternativen in ita dircurrion, of the 
problem. We have, therefore. made it 
explidt in the final regulation,. 

Moreaver. becaure the operation of 
the compulsory licenre adopted under 
there 5 a l  ngulationn differs fmm the 
operation contemplated in the amended 
interim regulations. the "GAAP 
alternative" will abo operate 
Werently. Under the amended interim 
regulationr. rpecific rhipmenta of 
records were ruppored to be tracked 
and all rererver accumulated into one 
aggregate group; a reeerve reduction if 
mandated by GAAP, rFould affect the 
-te reserve group. The final 
regdadon, have replaced the actual 
tracldng of phonorecord rhlpmenta and 
.the agpgate accumulation of reamer 
with a ryrtem bared on the application 
of POPI to separate and dirtinct monthly 
phonorecord rererver. Under the final 
regulations. a rererve reduction, if 
mandated by GAAP, will affect them 
nparate rererver. The Copyright Office 
har dedded that applying POPI to 
dues rererver in thir iituation wbr~ld 
be conriatent with the dedrion to apply 
POPl to reducs rervver where 
phonomrda am returned to the 
compulrory licensee. Accordingly, the 
Copyright Office har revired paragraph 
(a)(S)(U) and (bl of t m.10 of the Bnal 
ngulatim not only to rtate the "GAAP 
alternative" explicitly, but alro to ~t 
forth the procedure8 for carryine it out 

(3) Cutoff at Nine Month8 Rather 
Than One Year. 

The "point in time" wNcb mwt be 
fixed as the outer limit for the hol 
rererver har been set in our amende 
interim regulation, at one year, 

""s Of 

mearmd from the month of a particulu 
shipment of phonoracorda. The 
Copyright Ofiice'r Background Paper 

proposed that the Office adhere to thir 
cutsff oint and rejected proporab by 
NMPAPHFA to mearm me period born 
tbe releare date of the recording, or 
alternatively, fmm the date of 
dirtrtbution followiq a period when the 
recording had been deleted h m  the 
compulrory licenree'r active catalog. 
The Copyright Office'r porition ~n thir 
point war that "mearuring the period 
from actual rNpmenta bringr w much 
clorer to the Congrersional intent" With 
respect to the length of the period itaelt 
NMPAIHFA have conslatently 
propored. throughout thir proceeding, 
that the point at which there bar been a 
"permanent parting with poreerrion" of 
a phonorecord by the compdaory 
l i c e ~ e  rhould be eet at rix monthr. In 
our September 28,1978 Notice wa 
rtated that- 

* * * we can find no jutiflation for the 8 
m o n b  m t l o a  and a period rhorlsr than 
1 year would appeu to Impam an 
unjwtiflable burden on compuloory Ilwnrsac 
(19 FR 4416.) 

We reiterated thir view in our 
Background Paper. 

In their Supplemental Cornmenta. 
NMPAIHFA made mme new pointa 
with rerpect to the derignation of the 
''point in timen: 

Recent lmlopmentr  in the rsmrd tndtutry 
1 h U  rupporl tha notion that the d b a  
la8 betwean rh ipo~nt r  and r o t m  ir 
probably ar r w t  u four m o n t h  RUA ham 
mwntly adopted a rulm to the effect that 
phonomordr wlll be certified am havtng 
roached tho wmted dr atand* that 
qualify for gold and platinum certification at  
the d o n  of the period tennjnattng 120 days 
followiq robam In additlap RCA 
Remrdr ham ncontly adapted mekt 
Ilmitationr ragding the numbw d 
ph- which their cumtomam m y  
mtwn. A cwtomar'r roturn dowmce,  under 
the new RCA nyotam, will ba a pmcentqa of 
I h l p o r r s d e a d w i n # t b . f d ~  
month. Thtr ir cieu Wee that RCA 
believer mhuna dl w m r  tn w i t h  four 
month followiq rhipment. (5upplameat.l 
Cosnmantr by tbr NMPA d WA, 
November 1% 1WQ. pp w) 
The hrodation of Independent Mudc 
Publiahem alao put forward new 
argument8 relating to the den history of 
popular mcorda and ruggerted that rix 
monthr rhould be conridered the outer 
limit for the maintenance of rererver. 

that the economy in 
ge-e mami industry and itl 
bwinerr practicer in particular, were in 
a rtate of flux. the Copyright OfRce felt 
that there new agumenta jurtified a 
review of the oneyear period A 
principal concern in tbia review war the 
impact that a holding period of ahorter 



than one year would have on the 
number of phonorecords that ultimately 
would be considered "voluntarily 
distributed" under the general fonnula 
To explore this, t se Office recalculated 
the nine shipment-and-return modele 
contained in the appendices of the 
Background Paper (which used a one- 
year cut-off) on the basis of six-month 
and nine-month holding periods. The 
Office found that a six-month holding 
period measured under POFI resulted in 
a greater n b b e r  of phonorecorde 
considered "voluntarily distributed 
and consequently. in an overpayment of 
royalties in one third of the shipment 
models. On the other hand a nine- 
month holding period measured under 
FOFI continued to reflect accurately 
actual sales lqthe various modele while 
achieving a faster royalty payout to the 
muric copyright owner in the three carer 
where an unurually high rererve was 
taken by the compulrory licensee. 

A1 the result of thi8 analyris of the 
whole problem, the Copyright Office ha8 
decided to reduce the oneyear holding 
period to nine months in 
8 aM.l9(a)(S)(iii)(B) of the regulatiom 
and in the formula for computing 
royalties found in 8 2M,l@(e)(4)(ii). The 
Office believes that thir change l o u l d  
reduce the potential for damage throqh 
reserve manipulation and mtnimize the 
loss of interest while providing for a 
farter payout of lapsed reserves to 
musk ownem. At the uune the .  the 
Office's studies indicate that this 
modification will not result in 
unjustifiable overpayments by 
c o m p h r y  licsnreer. 

statement of the Fonnula 

On the bani8 of the varlour 
conclurioar discussed a h ,  and on the 
premise8 summarlzed in the next section 
of tbis Notice. the Copyright Office has 
made reveral challges in the four-step 
fonnula developed in the Beckgmund 
Paper. These changes have been 
incorporated into a flve-rtep formula to 
be u e d  in computing monthly royalty 
payments under a compulsory license. 
This fonnula, which is outlined here, k 
mt out in detail in O 201,16(e)(4)[ii) of the 
final rsgulstiona. 

Formula for Calculating Royaltk 
Step I: Compute the totalnumber of 

phonomords tho4 during the given month 
w e n  shipped for putpuaes of sale with a 
privilege of return (Thin total doer not 
include: (1) Any phononcordr relinquirhed 
from pouession for purposes of sale but 
without a privilege of return, or (21 any 
phonorecordr relinquished fmm porrerrion 

for purposes other than sale.) 
Step 2: Subtmct the number that have been 

reserved in the given month, Fit 
multiply the subtotal fmm Step 1 by the 
percentage rererve level ertablirhed under 
GAAP, and then deduct the nrult from that 
name subtotal.) 

Step 3: Add the total of all p h o n o m d a  
shipped during the month that were not 
counted in Step I .  (This is the total of: (1) 
All phononcordr relinquiehed from 
porresrion for purporer of rale but without 
a privilege of rehun. plus (2)  all 
phonorecords relinquirhed from porresrion 
for purporsr other than rale.) 

Step 4: Make any necessary adjustments with 
respect to msemes for previous months; 
three types of adjustment may be possibla. 

[a) Sales revenue "mcqnized": I f  in the given 
month. revenue from the sale of 
phononcordr .hipped in any pmvioua 
month is being "mcogdzed" under CAAP, 
add the total of ruch phononwrdr. 

(b) Lapsed m s m :  I f  there am any 
phononcordr that w e n  rererved In the 
mnth pnvioua month and have not bean 
offset under FOFI by actual rehum, add 
the total of mch phonomcordn. 

(c] Reduction of negalivs rsgene Manw:  If 
the -gate reserve balanco for d 
pMour month ir a negatiw amount 
rubtract the number of phonoracordn 
shipped durlw the glven month that have 
been used to rsduco the negative -Q 
balance. 

Step 5: Multiply by the statutory myalty rate. 
(Multiply the mult of Step 3, as adjusted lf 
neceriary by Step 4, by the rtatutorg n t e  
of 2% wntr or % cent per minute or 
fractlm of playing Ume. whichever LC 
Lagar. thL give8 yw the manthly m y d t y  
poymen~l 

ExplAn8tion of c2Brhh  Remirer 
udlulying the Fonwlr 

The following points are intended to 
help in intarpreting and applying the 
formula: 

Step 1:The figure lrrived at in thir 
step rhould represent every 
phonorecord ehtpped for purpoees of 
sale during the month with the privilege 
of retum-that L, every shipment for 
sale whwe the redpient wer given the 
right to return unrold phonorecordr for 
credit or exchange. Put another way, it 
rhould reprerent the total of all 
phonorecords shipped duriag the month 
minus two cate ories of shipments: [I) 
fionorecords s!ipped for a l e  without 
any privilege of return, and (2) 
phonorecorde shipped for purposes 
other than d e .  No reserver can be 
taken q e h t  there latter two categorier 
of shipments. which will be 5gumd into 
the formula in Step 3. 

Step 2. This step involver the 
calculation and deduction of the 
monthly reserve. 

(a) With respect to phonorecordr 
shipped for sale with a privilege of 

return, the compulsory licensee 
establiehes a "reserve 1eveY-a 
percentage Agure representing an 
estimate of retums, which must be made 
in accordance with generally accepted 
accounting principles (GAAP). The 
reserve level percentage for a particular 
month is a cumulative figure; in effect it 
represents the best realistic estimate, in 
combination with estimates made for 
earlier months, of the ultimate 
percentage of retums-an estimate of 
final percentage, out of all phonorecordr 
of the sound recording that are shipped 
for sale with a privilege of return, that 
will, in fact be returned 

(b) Under GAAP this cumulative 
reserve level need not remain constant; 
each month it may be changed upward 
or downward in rerponse to the sales 
history of the record or other variabler. 
However, fluctuation8 in the reserve 
level cannot be used as the barir for a 
retroactive increase in the number of 
phonorecords remaining in previously 
established monthly phonerecord 
reserves. Moreover, even if the 
compuleary licensee is rwamped with 
re- from previou rhipmenb, the 
reserve level for a given month cannot 
be set ~ d e r  GAAP at more than 100%. 

(c) Each month an amount 
representing the reserve level 
percentage of the phonorecordr shipped 
for sale during the month accompanied 
by a right of return, is placed in that 
month's phononcord reserve. In Step 2 
of the fonnula, this amount in deducted 
from the rubtotal arrived at in Step 1. 

(d) Note that the mounts in Step 2 
are gmsa rather than net,- no deductiom 
are made in Step 2 for actual returnr. 
Thir represents a change born 
4 ZOl.ls(a)(4)(ii)(B] of our amended 
interim regulations (43 PR 44518). under 
which payment war to be made on the 
banin of "net rales" as opposed to "grors 
sales." Thir nettlng of sales. before any 
adjustment of reserves takes place, 
utilizes a ~rocedure akin to the LOFI 
("1antout:Emt-in") accounting 
convention. Since. as war discussed 
earlier in this Notice, the Copyright 
Office has concluded that application of 
LOPI is not desirable in meeting the 
statutory objectives, the final 
regulation8 require that rererve and 
royalty calculations be based on m a ,  
rather than net figurer 

Step 3: Here you add in all of the 
remaining phonomcords shipped duriag 
the month: (1) AU phonorecords shipped 
for sale that are not accompanied bx the 
tight to return unsold phonorecords for 
credit or exchange; and (2) all 
phonorecords shipped for purpose8 
other than rale. The 6rst of these 



categorier will, in mart carer, include 
phonorecorde rhipped to recondary and 
tertiary markets. The recond category 
will include phonorecorde ehipped 
voluntarily for purporer ouch a8 
promotion, gift, rental, loan, leare, etc. 
For both of there categorier, the full 
amount of the royalty is payable upon 
rhipment: rince no return8 can be 
anticipated no rererver can be ret up. 

Step 4: The rubtotal amved at in Step 
3 will reprerent the monthly total of 
voluntarily dietributed phonorecordr 
unless an adjurtment in that figure ir 
necerrary. The neceerity for making an 
adjurtment d r e r  in three rpecific 
rituatiom: 

(a] Stiles revenue 'kogniied. " Under 
the formula, it may be poreible for 
revenue from the rale of phonorecordr 
rhipped in pmviow month8 and placed 
in a phonorecord rererve to be 
"recognized" under GAAP in the month 
covered by the Statement. In thtr care, 
that number of phonorecordr ir added to 
the rubtotal rerulting from Step 3 of the 
formula. Correrpondingly, particular 
monthly phonorecord rererver are 
reduced to offret there ''mxgdzed'' 
phonorecords. How the latter procerr 
would work in actual accountiry 
practice ia explained in 8 201.10(b) of 
our final ngulations. 

@I Lapsed merves. Aaruming they 
have not been offret by actual returns or 
already paid out ar  ''recognized" ealer 
under GAAP, any rererver rem ""k from the ninth previoua month must 
added to the rubtotal from Step 3. Aa 
noted earlier, the Copyright Office ha8 
adopted FOP1 ar  the mean8 of offretting 
returns againat rererver and 
determining the amount of lapred 
rererver that muat be paid out after the 
be-month holding period. How thie 
would work in actual accounting 
practice le dercribed in f m.le(c) of our 
final regulationr. 

(c) Reduction of negative reserve 
balance. I f ,  at any point the total 
number of phonorecordr that have been 
returned ir greater than the total number 
of phonorecorde that have been placed 
in the vuiour monthly rewrvea the 
rererve balance will comirt of a 
negative fieure reprerenting 
overpayment#. Rather than wiping out 
the negative balance at the end of the 
nine months, the final regulations 
provide for a negative rererve balance 
to be carried indeMtely and to be 
reduced by applying it against 
Iipments of the name recording under 
the m e  compulsory license. In thie 
rituation, the rhipment of a phonorecord 
ured to reduce the negative rererve 
balance would not be conridered 

"voluntarily dirtributed and no 
royaltier need be paid for ~ u c h  
.rhipment. For thir reason, the number of 
phonorecordr ro rhipped will be 
deducted from .the rubtotal rerulting in 
Step 3. It rhould be noted that, unlike 
monthly phonorecord rererves- the 
aggregate number of phonorecorda 
represented in a negative rererve 
balax~ce b accumulated into one group. 
Since there are no time limitation8 
placed on the life of a negative rererve 
balance, it ir unnecereary to reparate 
thir balance into reparate and dietinct 
monthly balancer. How thir would work 
in actual accounting practice ir 
explained in f 201.19(~](4] of our final 
regulationr. 

Step 5: Thir ir a rimple calculation, 
multiplying the rubtotal from Step 3, 
with whatever adjustment8 necerrary 
from Step 4, by the applicable rtatutory 
rate. 
Remaining Issues 

In addition to the accounting 
quertionr dircuared above, there am 
reveral other leruer remaining to be 
rettled in thew final regulations. Them 
iaruer pertain to: (I) Instances where the 
compulsory iicenree ir barred from 
maintaining rererver; (2) the preparation 
of rtandard f o m  for Notice8 of 
Intention and Statements of Account: (3) 
the filing and rervice of Statement8 of 
Account and royalty fear; and (4) the 
retention of documentation by the 
compulrory licenree. The Copyright 
Office bar considered the argument8 
regarding all of these irruer and hnr 
reached the followfng conclusions, 
which am being implemented in these 
h a 1  regulations. 

(I] Bon;ing of Be maintenance of 
mserves. Aa part of the Copyright 
Office'r regulatory authority under 
section 115. Congmrr dlrected the Office 
to "prcribe dtuationr ln which a 
compulrory licensee ir bamd from 
maintaining rererver *." (H.R. REP. 
No. 94-i176,Wth Cong., 2d Sesr, p, 111.) 
Section ZDl.lQ(d) of the final regulationr 
(paragraph (a)@) of the amended interim 
regulatiom) rpecifier there rituatiom. In 
their Supplemental Comments, MA/ 
HFA propored that this paragraph 
should- 

* * * be revired to provlde that if. within 
the preceding tm yew, the penon or mtity 
exereiriq a compulrory Ucenre har failed to 
make timely delivery of my Annual 
Statement of Account (with tbe m q d d  
certification by an independent auditor) with 
nrpect to my compulsory Ucalw, that 
person or mtity ahodd be b m d  from the 
maintenance of ralwer. (Supplemental 
Comment, by the NMPA and HPA. 
November 19,1978, p. SS.) 

The Copyright Office believer that the 
legal implications and conrequencer of 
a compulsory licensee'r failure to make 
timely delivery of the Annual Statement 
of Account with the requlred 
cefication by a certified public 
accountant only rhould have whatever 
effect a court may determine. On thtr 
anrumption, it would be improper for the 
Copyright Office to lay down a hard and 
fart rule that would automatically bar 
the maintenance of rererver in there 
caser. The regulaton aa irrued bars the 
maintenance of rererver in any care- 

* ' * where, wlthtn three yem before tb 
phonorecord war relinquilhed from 
possession, the person or entity exerddng 
the compulsory Ucenre har had find 
judgment enterd against It for fallw to pay 
royaltier for the nproductlon of copyrighted 
murlc on phonomcorda or within ouch pedod 
har been deRnitlvely found in my proare- 
involviq banlauptcy, inaolvancy, 
receivership, assignment for the benefit of 
credttm, or similar action, to have failed to 
pay ouch royalttes 
If a court determiner that a compulrory 
licensee'r failure to make timely 
delivery of the Annual Statement of 
Account, with the required certification, 
ia tantamount to a failnnt to pay 
royaltiea the regulation ar irrued rhould 
protect adequately the interertr of music 
copyright owners. 

(2) Forms. Throughout thir proceeding, 
both NMPAlHFA and RlAA have wged 
ur to prepare standard f o m  for Noticue 
of Intention and Statements of Account. 
The use of a prescribed form may be of 
arrirtance to record companier in 
understanding and meeting their 
obligations under the compulsory 
liceme, and to muric copyright owners 
in reviewing the information reported 
However, the Copyright Office doer not 
believe that the number of compulsory 
licenrer presently in operation, or 
expected in the immediate future, 
warrant the rubrtantial time and 
expense necerrary to develop rtandard 
formr. For thtr rearon, the Office bar 
decided to refrain from developins 
rtandard formr at thtr time. If the we of 
mechanical compulrory licenser 
increarer substantially in the future, the- 
Office will reconsider its dedrion at that 
time. 

(3) FiJihg and service of Statements of 
Account and royalty f e s .  Earlier in 
thwe proceedings, M A I H F A  took 
iesue with the Copyright OfRce'r rules 
regarding the service of Statements of 
Account and royalty fee8 where the 
compulsory Ucenree doer not h a w  the 
address of the copyright owner or whem 
the Statement and fee are nerved by 
regirtered or certified mall but ue 
returned to the render. They urged that 



compulsory licensees beiequired in 
these cares, to file the Statement of 
Account and depodt the royalty fee in 
the Copyright Office for the benefit of 
the copyright owner. In the Notice 
accompanying the amended interim 
regulations. the Copyright Office 
concluded that "it would be appropriate 
to open the recode of the Copyright 
Office to the filing of Monthly and 
Annual Statements of Account" (43 PR 
44514). and amended the interim 
regulations accordingly. However, the 
Office did "not believe it would be 
proper to require the filing of statement8 
of account in the Copyright Office in 
these carer." (43 FR 44514). Further, the 
Copyrfeht Office felt that it would be 
'Ymposrible for our Office. without 
specific statutory authority, to act M a 
depository for royalty fees owed to 
copyright ownen." (43 FR 44514). In 
their Supplemental Statement dated 
January 31,1979, NMPAlHFA suggested 
in the alternative, that the regulatioos 
be- 

' ' ' m m d d  to make mandatmy the 
fntne of a notiw with the Copyright Of6w by 
a compulro Umres in the went the 
mmpulwrj?l-e h o w  the addma of 
the mpyrQht owner to be i n c o d y  rtated 
tn the Copyri$~t Offia lacord8 by rearm d 
the rehrra of m d  wnt to rucb a d b  ' ' 

returned to a compulsory Ucenrce, the noti- 
filed b the compulsory Ucmree rhodd w 
rbte &t rucb pa ent ha8 beon returned In 
much event u n l  a d h a  of the 
copyright owner b ascertained. the 
resul.tlonr should rsquim the fihg of d 
montbly and annual rtatementr of ~ c c m t  
with tbe CovniPbt Office and d myllt~ 

ymsntr 6 be-bpodted by the compdaoq r-w in an e m w  account maintained by 
it for the benefit of the copyright owner. It ir 
anticipated that thia procedure wlll enable 
HFA tn the coune of Itr p d d c  exambation 
of the Copyright Offia'r compubq U u l u r  
filh mnister. to become awm of t h w  
rituitlo;; and attempt to provide the correct 
addrsrwr of copyright ownem involved w, 
payment may bapmperly made. 
(Supplemental Statement by the NMPA/WA. 
January 3L 1979, pp. 4 1 4 )  

The Copyright Office contiauea to 
believe that it would not be proper to 
reguirre the filing of Statementr of 
Account in the Copwight Office in there 
cases. In additiodii inbeyond the 
aopyrieht OfAce'r rpedfic statutory 
authority under wction 115 to require 
the maintenance of escrow accounta for 
receipt of royalty pa 

Paragraph (el(3) o E b  m.18 of 
our final regulationr states: 

If the Noti- (of Intention) Ir wnt by 
artiRed or m g l a t d  mall to the hat addmu 

of the copyright owner rhown by the. records 
of the Copyright Office and ir retuned to the 
render because the copyright owner ir no 
longer located at that address or has refured 
to accept delivery, the original Notice a8 mt 
rhall be filed in the Copyright Offiw ' ' ' 
Since, as stated in their Supplemental 
Statement HFA p l a ~  to examine 
periodically our compulsory license 
filing register, the required submirsion 
to our Office, in these cases, of Notices 
of Intention plw the optional submission 
of Statements of Account should 
safeguard adequately the interests of 
music.copyright ownen. 

[I] Documentation. Section.m.le(d) 
of the amended interim regulations 
requires that compulsory licensees keep 
"all records and documents necessary 
and appropriate" to support the 
information niven in Statement8 of 
Account for a period of three yean from 
the service of the Annual Statement 
Throughout there proceedings, and most 
recently in their Statement dated 
November 24,1978, HFA has requerted 
the Copyright Office to extend thir 
period to six yean to take into account 
the porrible application of State statutes 
of Umitatiom which may apply to 
causer of action bared on fraud. In 
response to their request the Office 
studied the document retention 
requlnrmenta of various federal agencies 
and the possible application of State 
statutes to the mechanical compulsory 
licenee. After a thorough review of thin 
questloop the Copyright Office adheres 
to the position expressed in the Notice 
accompanying the interim regulations 
that "we do not believe that the mere 
poeaibility of ruch action warranto the 
very substantial extension proposed 
(43 PR 44515). In lta Statement dated 
November 24,1Q7& HFA again 
requested that the regulatione require 
that access to these records and 
documents be made available to the 
copyright owner for inrpection. Here, 
too, the Copyrfsht Office maintains the 
position expressed in the Notice 
accompanying the amended interim 
regulations that "we believe that ruler 
governing access to business records 
(and, by implication, the consequences 
of refusal] are beyond our authority to 
establish. In any event judidal 
procedures-and possible other 
alternative- available to copyright 
ownen to mcum such accerr" [43 FR 
44515.) 

Find Regulation. In conaideration of 
the foregoing, Part 2M of 37 CFR 
Chapter Ills amended by adding new 

0 0 2Ul.18 and 2Ol.10 to read as follows: 

1201.18 Notlca of Intontbn to obtlh 
compulsory Rt.nrr for mklng md 
distffbutlrrg 7 d nondmmr* 
~ W o r l u .  

(a) Geneml. (1) A "Notice of 
Intention" is a notice identified in 
rection 115(b) of title 17 of the United 
States Code. as amended by Pub. L 94- 
553, and required by that section to be 
served on a copyright owner. or in 
certain cares to be filed in the Copyright 
OfAce, to obtain a compulsory license to 
make and distribute phonorecords of 
nondramatlc musical worka. 

(2) A separate Notice of Intention 
shall be served or filed for each 
nondramatic musical work embodied, or 
intended to be embodied, in 
phonorecords made under the 
compulsory license. 

(3) For the purposes Of this section, 
the tern "copyright owner." in the case 
of any work having mom than one 
copyright owner, means any one of the 
coownen. In such carer, the service of a 
Natice of Intention on any one of the 
coownen under paragraih (el@) of this 
section &d be rufadent with respect 
to all coownsn. 

(b) Form. The Copyright Office does 
not provide printed forms for the w e  of 
penons rerving or filing Notices of 
Intention 

(c) Conbnt (1) A Notice of Intention 
ahall be clearly and prominently 
designated at the bead of the notice. as  
a "Notice of Intention to Obtain a 
Compulsory Liceme for M a k i q  and 
Mstributing Wonomcords," and rhall 
include a clear statement of the 
followfng Information: 

(i) The full legal name of the pemon or 
entity intending to obtain the 
compulsory license. together with aU 
fictitious or assumed names used by 
ruch penon or entity for the purpou, of 
conducting the business of malrfns and 
dlstribut.i.y~honoreco& 

(ii) The a d h s ,  including a 
specific number and street name or rural 
route, of the place of business of the 
penon or entity intending to obtain the 
compulsory liceme. A post office box or 
similar designation will not be sufficient 
for this purpose except where it is the 
only address that can be used in that 
geographic location; 

(iii) A statement of the nature of each 
and every business organization that the 
penon or entity intending to obtain the 
compulsory liceme will use for the 
purpose of conducting the buninerrs of 
making and distributing phonorecords 
under the liceme [for examole. a 
corporation a parkenhip, or an 
individual proprietonhip); additionally: 



(A) If the person or entity intending to 
obtain the compulsory license is a 
corporation registered with the 

- Securities and Exchange Commission 
under eection 12 of the Securities and 
Exchange Act of 1934, the Notice ehall 
80 state. 

(B] If the person or entity intending to 
obtain the compulsory license is a 
corporation that is not registered with 
the Securities and Exchange 
Commission under section 12 of the 
Securities and Exchange Act of 1934, the 
Notice shall include a list of the names 
of the corporation'r directom and 
officers, and the names of each 
beneficial owner of twenty-five percent 
(25%] or more of the outstanding 
securitiee of the corporation. 

(C) In all other cases, the Notice shall 
include the names of each entity or 
individual owning a beneficial intereet 
of twenty-five percent (25%) or more in 
the entity intending to exercise the 
compulsory license. If a corporate entity 
is named in responpe to this paragraph 
(C), then: If that corporation is reglstered 
with the Securities and Exchange 
Commission under section 12 of the 
Securities and Exchange Act of 1934, the 
Notice shall so rtate: if that corporation 
is not so regirtered, the Notice ohall 
include a lirt of the names of the 
corporation's ditectors and officers, and - the namw of each beneficial owner of 
twenty-five percent (25%) or more of the 
outatanding securities of that 
corporation; 

(iv) The fiscal year of the person or 
entity inten* to obtain the 
compulsory license. If that fircal year ir 
a calendet year, the Notice shall rtate 
that this ir the case: 

(v) The title of the nondtamatic 
musical work embodied or intended to 
be embodied in phonoreconie made 
under the compulrory licenee. and the 
names of the author or authors of ouch 
work if known; 

(vi] The type8 of all phonorecord 
con€igutationr already made (if any) and 
expected to be made under the 
compulsory license (for example: Single 
disk, long-playing disk. cassette. 
cartridge, teel-to-reel or a combination 
of them): 

(vii) The expected date of initial 
dirtrlbution of phonoreconie aIready 
made (if any] or expected to be made 
under the compulsory license: 

(viii] The name of the prindpal 
recording artist or p u p  actually 
engaged or expected to be engaged in 
rendering the performances fixed on 
phonorecotds akeady made (if any) or 
expected to be made under the 
compulrory lieenss; 

(ix) The catalog number or numbers, 
and label name or names, used or 
expected to be used on phonorecords 
already made (if any] or expected to be 
made under the compulsory license; and 

(x) In the case of phonorecords 
already made (if any) under the 
compulsory licenae. the date or dates of 
such manufacture. 

(2) A "clear statement" of the 
information listed in paragraph (c](l] of 
this eection requires a clearly 
intelligible, legible, and unambiguour 
statement in the'Notice itself and 
(subject to paragraph (c](l](iii](A] of this 
section) without incorporation by 
reference of facta or fnformation 
contained in other documents or 
records. 

(3) Where information is requited to 
be given by paragtaph (c)(l] of this 
section "if known" or as "expected". 
such information shall be given in good 
faith and on the basir of the best 
knowledge. information, and belief of 
the person signing the Notice. If MI 
given, later developmento affecting the 
accuracy of such information shall not 
affect the validity of the Notice. 

(dl Signature. The Notice shall be 
signed by the person or entity intending 
to obtain the compulrory licenre. If that 
person or entity b a corporation, the 
rignature rhall be that of a duly 
authorized officer of the corporation; if 
that person or emtity ir a partnership. 
the rignature rhall be that of a partner. 
The signature shall be accompanied by 
the printed or typewritten name of the 
person signing the Notica. and by the 
date of signature. 

(el filing and SeNics. (1) If. with 
respect to the nondtamatic musical 
work named in the Notice of Intention, 
the regirtration or other public records 
of the Copyright Offlce do not identify 
the copyright owner of such work and 
indude an addmrs for such owner, the 
Notice shall be ffled in the Copyright 
Office. Notices of Intention submltted 
for filing shall k accompanied by a fee 
of 58.00. Notices of Intention will be 
ffled by being placed in the appropriate 
public recorda of the Licensing Division 
of the Copyright Office. The date of 
filing will be the date when a pmper 
Notice and fee are both received in the 
Copyright OBce. A written 
acknowledgement of receipt and filing 
will be provided to the render. Upas 
request and payment of an additional 
fee of $4.0, a Certificate of Filing will be 
pmvided to the render. 

(2) If the registration or other public 
records of the Copyright Office do 
identify the copytight owner of the 

nondramatic musical work named in the 
Notice of Intention and include an 
address for such owner, the Notice shall 
be served on such owner by cetlified 
mail or by registered mail sent to, the 
last address for euch owner ehown by 
the records of the Office: it shall not be 
necessary to file a copy of the Notice in 
the Copyright Office in this case. 

(3) If the Notice is sent by certified or 
registered mail to the last address for 
the copyright owner shown by the 
records of the Copyright Office and is 
returned to the sender because the 
copyright owner is no longer located at 
the address or has refused to accept 
delivery, the original Notice as sent 
shall be filed in the Copyright Office. 
Notices of Intention submitted for filing 
under this paragraph (e](3) shall be 
submitted to the Licensing Division of 
the Copyright Office, and shall be 
accompanied by a brief statement the? 
the Noticewas sent to the last addread 
for the copyright owner shown by the 
records of the Copyright Office but was 
returned and by appropriate evidence 
that it was aent by certified or registered 
mail to that address. In these cases, the 
Copyright Office will specially mark its 
records to consider the date the original 
Notice was mailed as shown by the 
evidence mentioned above, as the date 
of filing. A mitten acknowledgement of 
receipt and f* will be provided to the 
sender. No filing fee will be required in 
the case of Notices filed under this 
paragraph (eI(3). Upon request and 
payment of a fee of $4.00. a Certificate 
of Filing will be provided to the sender. 

9 201.19 Royrltkr and mtatunanta of 
K c o u n t w r d U c o m p ~ R m c u t a r  
mklng Md dkblkRing phonorrcwdr of 
nondnmrUtnlu8lalrrorkr 

(a) Defnitions. (1) A ''Monthly 
Statement of Account" is a statement 
accompanying monthly royalty 
paymentr identified in section 115[c)(3) 
of title 17 of the United States Code, as 
amended by Pub. L 94-553, and required 
by that section to be made under the 
compulsory liceme to make and 
distribute phonorecordr of nondtamatic 
musical works. 

(2) An "Annual Statement of 
Account" is a statement identified in 
rection 115(c](3) of title 17 of the United 
States Code. as amended by Pub. L @& 
553, and required by that section to be 
filed for every compulsory licenae to 
make and distribute phonorecords of 
nondramatic murical workr. 

(3) For the purposes of this section, 
the term "copyright owner." in the case 
of any work having more than one 
copyright owner means any one of the 



coowners. In such cases, the service of a 
Statement of Account, on one coowner 
under paragraph [e)[7) or [f)[7) of this 
section shall be sufficient with respect 
to all wownem. 

(4) For the purposes of this section, a 
"compulsory licensee" is a penon or 
entity exercising the wmpulsoy Ucense 
to make and distribute phonorecodn of 
nondramatic musical works as provided 
under section 115 of title 17 of the 
United States Code, as amended by Pub. 
L. 94-553. 

(5) A phonorecord is considered 
"voluntarily distributed if the 
com~dsorv licensee has voluntarily and 
pe&anentiy parted with possessiin of 
the phonorecord. For this purpose, and 
rubiect to the provisions of ~aragraph 
[d) of this section, a compulsory licensee 
shall be considered to have 
"permanently parted with possession" 
of a phonorecord made under the 
license: 

[i) In the case of phonorecorda 
relinquished from possession for 
purposes other than sale, at the time at 
which the compulsory licensee actually 
first parts with possession; 

[ii] In the case of phonorecords 
relinquished from possession for 
purposes of sale without a privilege of 
returning unsold phonorecords for credit 
or exchange, at the time at which the 
compulsory licensee actually first parts 
with possession; 

(iii] In the case of phonorecords 
relinquished from possession for 
purposes of sale accompanied by c( 

privilege of returning unsold. 
phonorecords for credit or exchange: [A) 
At the time when revenue from a sale of 
the phonorecord is "recognized" by the 
compulsory licensee; or [B) nine months 
from the month in which the compulsory 
licensee actually first parted with 
possession, whichever occum first. For 
these purposes, a compulsory licensee 
shall be considered to "recognize" 
revenue from the sale of a phonorecord 
when sales revenue would be 
recognized in accordance with generally 
accepted accounting principle8 a8 
expressed by the American Inrtitute of 
Certified Public Accountants or the 
Financial Accounting Standard8 Board, 
whichever would cause sales revenue to 
be recognized first. 

(6) A "phonorecord reserve" 
comprises the number of phonorecordr, 
if any, that have been relinquished fmm 
possession for purposes of sale in a 
given month accompanied by a privilege 
of return, as described in paragraph 
(a)(S)(iii) of this section, and that have 
not been considered voluntarily 
distributed during the month in which 

the compulsory licensee actually first 
Darted with their ~ossession. The initial 
humber of phonokcords comprising a 
~honorecord reserve shall be 
determined in accordance with 
generally accepted accounting principles 
as ex~ressed by the American Institute 
of ~ekif ied ~u61ic Accountants or the 
Financial Accounting Standards Board. 

(7) A "negative reserve balance" 
comprises the aggregate number of 
phonorecords, if any, that have been 
relinquished from possession for 
purposes of sale accompanied by a 
privilege of return, as described in 
paragraph [a)[s)(iii) of this section, and 
that have been returned to the 
compulsory licensee, but because all 
available phonorecord reserves have 
been eliminated, have not been used to 
reduce a phonorecord reserve. 

[b) Accounting Requirements Whem 
Sales Revenue is '73ecognized." Where 
under paragraph (a)(S)(iii)(A) of this 
section, revenue from the sale of 
phonarecords is "recognized" during 
any month after the month in which the 
compulsory licensee actually first parted 
with their possession, said compulsory 
licensee shall reduce particular 
phonorecord reserves by the number of 
phonorecords for which revenue is being 
"recognized" as follows: 

(11 If the number of phonorecodn for 
which revenue is being "recognized ir 
smaller than the number of 
phonorecords comprising the earliert 
eligible phonorecord rererve, thir 
phonorecord reserve shall be reduced by 
the number of phonorecords for which 
revenue is being "recognized." Subject 
to the time limitations of subparagraph 
(B) of thir O 201.19(a](5)(iii), the number 
of phonorewrda remaining in thir 
reserve rhall be available for ure in 
subrequent months. 

(2) If the number of phonorecorda for 
which revenue is being "recognized Ir 
greater than the number of 
phonorewrdr comprising the earliert 
eligible phonorecord reserve but lerr 
than the total number of phonorecodn 
comprising all eligible phonorecord 
reserves, the compulsoy licensee shall 
first eliminate those phonorecord 
reserves, beginning with the earliest 
eligible phonorecord reserve and 
continuing to the next succeeding 
phonorecord reserves, that are 
completely offset by phonorecords for 
which revenue is being "recognized" 
Said licensee shall then reduce the next 
succeed@ phonorecord reserve by the 
number of phonorecords for which 
revenue is being "recognized" that have 
not been used to eliminate a 

phonorecord reserve. Subject to the time 
limitations of subparagraph [B) of this - 
O 201.19[a)[5)(iii), the number of 
phonorecords remaining in this reserve 
shall be available for use in subsequent 
months. 

(3) If the number-of phonorecords for 
which revenue is being "recognized" 
equals the number of phonorewrdi 
comprising all eligible phonorecord 
reserves, the penon or entity exercising 
the compulsoy license shall eliminate 
all of the ~honorecord reserves. 

(c] Accounting Reguirrements for 
Offsetting Phonorreconf Reserve8 with 
Returned Phonorrecord8. (1) In the case 
of a phonorewrd that has been 
relinquished from possesrion for 
purposes of sale accompanied by a 
privilege of return. u described in 
paragraph (a)(S)(ill) of thir section. 
where the phonorewrd Ir returned to 
the compulsory licensee for credit or 
exchange before said compulrory 
licenme is considmd to have 
"permanently parted with poreerrion" 
of the phonorecord unda paragraph 
(a)@) of thir mction. the wmpulrory 
licensee may uae ruch phonorecord to 
reducs a "phonorewrd resarve." u 
defined In parrgraph [a)@) of thlr 
redlon. 

(2) In much cars& the wmpulrory 
licemce rhall reduce particular 
phonorecord reoen~er by the number of 
p h o n o d  that are returned during 
the month covered by the Monthly 
Statement of Account in the following 
manner: 

(11 If the number of phonorewrdr that 
are returned during the month wvered 
by the Monthly Statement Ir mallet 
than the number comprising the earllert 
eligible phonorecord rererve. the 
wmpulrory licensee ahall reduce thir 
phonomcmrd mrerve by the total 
number of returned phonomcordr. 
SubJect to the h e  Wtatianr of 
rubparalpaph (B] of thir 
I #n.l~(al(6l[iill. the number of 
phonotek6;d; t&aMq in thir reamre 
rhall k available for rw In subsequerit 
montha 

(ii] If the number of p h o n o d  thd  
are returned d d n g  the month wvered 
by the Monthly Statement is greater 
than the n ~ l ~ n k r  of phonotecordr 
wmpriring the earllert eligible 
phonotecord reserve but l e u  than the 
total number of phonorecordr 
comprising all eligible phonorecord 
reserver. the wmpulrory llcenree &all 
f h t  ellmineto thora ~honomcord 
reserver, begfnniag &th the earliert 
eligible phonotecord renerve, u d  
with& to the next ru#;eeding 
phonorecord rererver, that am 



completely offset by rehvned 
phonorecorda. Said lice- r h d  then ' r reduce the next rucceeding phonorecord 
rererve by the number of retunr,ed 
phonorecorda that have not been used to 
eliminate a phonorecord r e m e .  
Subject to the time limitations of 
subparagraph (B) of thir 
# m.l@[a)[S)(iii), the number of 
phonorecordr remaining in thir reaerve 
rhall be available for we in rubrequent 
months. 

[iii) If the number of phonorecords 
that are retwned duriq the month 
covered by the Monthly S t a m 8 ~ ~ t  L 
equal to or ir greater than the total 
number of phonoracords compriring all 
eligible phonorecord rererver. the 
compulrory licensee rhall ch ina te  all 
eligible phonorecord rererves. Where 
raid number ir greater than the total 
number of phonorecorda comprising all 
eligible phonorecord reserves, aaid 
compulrory licenree shall estabbh a 
"negative reserve balance," as  d e 5 e d  
in paragraph (a](7) of th& rectlon. 

(3) Except where a negative rereme 
balance exirtr, a reparate and distinct 
phonorecord rererve r h d  be 
ertablirhed for each month d which 
the compulsory lice- r e l i n a e r  
phonorecordn from porrerrion for 

( &iph (a)@)[ili] of th& rection. In 
accordance with rubparagmph (B) of 
thir # zol.fiJ?a)(S)(iii), any h o n o r e d  
remaining in a par t idm pgono-rd 
reserve nine months from the month in 
which the particular rererve war 
ertablirhed rhall be considend 
"voluntarily dirtributed; at that point 
the particular monthly phonoreeord 
rererve rhall lapre and royalties for the 
phonorecorda remaining in it hall be 
paid ar provided in paragraph (e)[l)(il) 
of thir aection 

(4) Where a negative m e m e  balanw 
exirts. the aggregate total of 
phonorecorda comprirtng it rhall be 
accumulated into a ringle balance rather 
than being sepateted Into &tinct 
monthly balancer. Followbg the 
establirhment of a negative mwem 
balance, any phonorecorda mlinquirhed 
from porrerrion by the compdsoy 
licensee for purporer of d e  or 
otherwire, rhall be credited against ruch 
negative balance. and the negative 
rererve balance ha l l  be reduced 
accordingly. The nine month limit 
provided-by rubparagraph (B) of thir 
# 2~ll.i@(a)(5)(iii) r h d  have no effect 
upon a negative rererve balance: where 
a negative rererve balance exirta 
relinquihent from porresrion of a 
phonorecord by the compulsory licensee 

at any time rhall be ured to reduce ruch 
balance, and rhall not be conridered a 
"voluntary dirtribution" within the 
meaning of paragraph [a)@) of th& 
rection. - - -  

[s)& no care ha l l  a phonorecord 
rererve be ertablirh while a nefiative 
rererve balance ir in exi8tenw.i 
conversely, in no care rhall a negative 
rererve balance be established before 
all evailable phonorecord rewrver have 
been eliminated 

(d) Situatione in Which a Compuleory 
Licvlnsee ia Barred Fbm Maintaining 
R e ~ e ~ 8 &  Notwithatanding any other 
provisio~ of thin redion, in any case 
where, within three yeam before the 
phonomrd war relinquirhed from 

rrerrion, the compulsory licenaee has h find judgment entered wainat it for 
failum to pay royalties for the 
reproduction of copyrighted music on 
honorecorda or within ruch period h a  fk en definitively found in any 

proceeding involving bankruptcy. 
insolvmcy, receivership. arrignment for 
the beneflt of crediton. or rimilar 
action, to havefailed to pay such 
royalties. that compulsoiy licensee shall 
be considered to have "Permanently 
parted with porrersion" of a 
phonorecord made undm tho liceme kt 
the time at which that licsnra at the time ' 
at which that licensee actually fint 
putl with possession. For thew 
purpoaea tlb "compubry licensee." as 
defined in f 20l.lQ(a)((), shall Inchrd~: 

(1) In the caw.of any corpomtion. the 
corporation or any director, 05m. or 
bans5dal owner of twenty-5w percent 
(25%) or more of the outstanding 
recuriticn of the corporation; 

(2) In dl other caw& any entity or 
,ludividual own& a benetticia1 interest 
of twenty-five percent (25%) or mom ia 
the entity exercbiq the compulsory 
n-. 

(a) Monthly Shbmen& ofAoaounl- 
(1) Pbm The Copyright Offlce doer not 
provide prlnted form for the we of 
panonr serving Monthly Stntemmta of 
AccouaL 

(2) Geneml Content. A Monthly 
Stntement of Account rhall be dearly 
and prominently identified as a 
"Monthlv Stntement of Account Under 
~om&sy Ucense for Making and 
WMbutins Phonomcords," and &an 
include a d e w  rtatement of the 
following Lnformation: 

(I) The period (month and year) 
the Monthly Statemant 

covered (ii) The % legal name of the 
compulsory ltcensee, together with all 
fictitiow or arrumed name8 wed by 
ruch person or entity for the purpose of 
conducting the businerr of making and 

d i r t r ibu~honorecord . ;  
fMl The addrerr, includinn a 

rp;?ciflc number and rtreet nam; or nual 
route, of the place of businerr of the 
compulsory licensee. A port office box 
or rimilar designation will not be 
ruffident for thir purpore, except where 
it ir the only addrerr that can be used in 
that geographic location; 

(iv) The title or titles of the 
nondramatic musical work or worka 
embodied in phonorecordr made under 
the compulrciry license and owned by 
the copyright owner being rerved with 
the Monthly Statement and the name of 
the author or authon of ruch work or 
w o h ,  I known; 

(v) For each nondramatlc musical 
work that L owned by the same 
copyright owner being rerved with the 
Monthly Statement and that ir embodied 
in phonorecordr covered by the 
compulrory license, a detailed rtatement 
of all of the infonnation called for in 
paragraph (e)[3) of thir rection; 

(vi) The total royalty payable for the 
month covered by the Monthly 
Statement cbmputed in acco-ce with 
the requirements of thir rection and the 
formula rpecified in paragraph (e)[4) of 
16ir rection, together with a rhtement of 
account rhowing in detail how the 
royalty war computed: and 

[vii) In any case where the 
compulsory licensee fall8 within the 
provirions of parsgraph [d) of th& 
rection, a clear description of the action 
or proceeding involved, including the 
date of the final judgment or definitive 
finding d e b b e d  in that paragraph. 

(3) Specific Content of Monthly 
Statements Identification and 
Accounting of Phonomcorde. (i) The 
infonnation called for by paragraph 
(e)(Z)(v) of thir section ahall. with 
rerpect to each nondramatic musical 
work include a aeparate lirting of each 
of the followi Item8 of infonnatiom 

(A) The n a e r  of phonorecorda 
made during the month covered by the 
Month1 Statement. 

[a) d e  number of phonorecords that, 
during the month covered by the 
Monthly Statement and regardlerr of 
when made. were either: 

relinquirhd from posresrion for purpose8 
other than sale: . ~~ - 

relinquirhed horn poawaedon for 
of rale without any privilegs of returning 
unsold ~honorecordr for w d I t  or axchanac 

relinquish d Erom prewion for purpoier 
of sale accompanied by a privilege of 
returning w l d  phonoreuda for credit or 
exchangs. 

returned to the compulsory licensee for 
credit or exchange: or 

placed in a phonorecord rererve (except 
that if a negative reserve balance exists give 

3Error; l i e o  ohould read: 
"the time at which t h ~ t  licemee actually 

first part. wlth poaoemoiar. For these1* 



either the number of phonorecordr added to 
the negative rerenre balance, or the number 
of phonorecordr relinquirhed from 
possession that have been ured to reduce the 
negative reserve balance): 

(C) The number of phonorecorda, 
regardless of when made, that were 
relinquished from possession during a 
month earlier than the month covered 
by the Monthly Statement but that, 
during the month covered by the. 
Monthly Statement either have had 
revenue from their sale "recognized" 
under paragraph (a)(S)(iii) of thin 
section, or were comprised in a 
phonorecord reserve that laprred after 
nine monthr under rrubparagraph @) of 
this 8 ZOl.lQ(a)(S)(iii). 

(ii] Each of the i tem of information 
called for by paragraph (e)(3)(i) of thlr 
rection rhall d r o  include. md if 
necessary rhall be broken down to 
identify reparately, the following: 

(A) The catalog number or numben 
and label name or names, wed on the 
phonorecordr; 

[B] The names of the principal 
rec&ding artist or group engagedin 
rendering the performance8 fixed on the 
phonorecordr: 

(C) The playing time on the 
phonorecords of each n o n d r h t i c  
musical work covered by the statement; 
and . 
[Dl Each phonorecord configuration 

involved (for example: single dirk long- 
playing dink cartridge, cassette, reel-to- 
reel). 

[I) Royalty Payment and Accoun-. 
(i) The total royalty called for by 
paragraph (e)(Z)(vi) of thin rection shall. 
as specified in rredon 115(c)[2) of title 
17 of the United Stater Code. an 
amended by Pub. L -3, be payable 
for every phonorecord "voluntarily 
distributed" during the month covered 
by the Monthly Statement 

[ii) The amount of the royalty 
payment rrhall be calculated in 

- accordance with the following formula: 

Step t. Compute the number of 
phonorecords shipped for sale with o 
privilege of return. This is the total of 
phonorecords that, during the month c a v e d  
by the Monthly Statement. were relinquirhed 
from possession by the compulrorg licenna, 
accompanied by the privilege of mtmdq 
unrold phonorecordr to the wmpukory 
licensee for credit or exchanxe. This total 
doer not indude: (1) Any ph&orecordr 
relinquished from mrrerrion by the 
comp;llsory liceno& for p w p o k  of oale 
without the privileae of mtunr; and (2) m y  
phonorecordr relinquished from porwuion 
for purpose8 other than oale. 

Step 2 Subboct the number of 
phonorecords reserved. 'Ihir involver 
dducttng. from the subtotal alrlved at in 

Step 1, tJw number of phonorecordr that h a w  
been placed in the p h o n o m r d  mrenre for 
the month wvered by the Mmthly Statement 
The number of phonomcorda & in 
determined by multlplyhg the rubtotal h m  
Step 1 by the pereentnp mwnre l m l  
e r t n b b h d  under C A M .  'lblr rtep b u l d  k 
skipped by a wmpulrory licemen b a d  
from maintaining maenran under paragraph 
[d) of thls rectlon 

Step 3: Add the total of oUphommmrdr 
that wen, shipped during the month ond MWW 
not wuntedin Step I. This total in the rum of 
two figurer: [I) Ths number of phanorscorb 
that. during the month c o v d  by the 
Monthly Statement. were relinquirhed from 
poswuion by the compulsory licensee for 
purpowr of sale, without the privilege of 
returning w o l d  phonorecordr to the 
compulsory licensee for dl or ex&- 
and (2) the number of phon4l+carb 
mlinquirhed from p r e u i o n  by the 
compukory Ilwnaee. d m  the month 
covend by the Moathly Stntammt, far 
pwpommotherthnulr.  

Step C. Make any necsssay adjustments 
for aa la  mwnue "recognireded"lapoed 
ms61ym. or mdudon of nsgotiw mom 
&lance during the month. U necessary, this 
rtep involver adding to or subtracting from 
the subtotel urived at in Step 3 on the barir 
of three p d b l e  type8 of adjurtmentc 

(a) Solw mmnue 'Zeco8nized. " If In the 
month wvemd by the Monthly Statemmt. the 
compulsory limnam "recognized" m n w  
from the ulr of p b o n o m r d r  that had been 
relinqulrhed h m  p r n d o n  in m e d k r  
month. the number of ruch phonomcada in 
o d M  to the Step S rubtot& 

(b) &plrdra88rve8. If, in the month 
caved by the Monthly S t n t m n t  them am 
m y  pbonmcordr remaining in rha 
p h o n o d  mswve for the ninth prsviour 
month (that I* .ny pbonorecnd m m e a  
from the ninth pmviow month that have not 
been offwt under PdPL the flntout-Ant-in 
accooatiag amwntioa by achul ratrrrnr 
during the in(- monthr). tba nmroe 
l a m  .ad t4e numbor of phonomco& In it 
in~totk8tepSrubtot . l  

(cl k l u c t h  dnqeotiw mmw hhmca 
If, in tbr month covered by the Monthly 
Statemant, the v t e  rararvs balmca far 
d pnviour mootbe in a n tive amount, tk 
n u m t m r o f ~ ~ X t q ~ f r ~ m  
posnuloa by the compukory d t h g  that 4 
month m d  wad to mduw the negative 
mmnre balmca in a u h d s d  from the Step S 
rubtotal, 

Stsp d. Multiply by the ataturorg myolty 
mte. Tbe total monthly royalty payment ir 
obtnined by mult@lying the rubtotal from 
Step 3. a r  adjuated if necerrary by Step 4. by 
the rtatutoy myalty rate of 2% cents or # 
cent per minute or fraction of playing time. 
whichever in I-. 

(iii) Eecb rtep in computirrg the 
monthly payment including the 
arithmetical calculations lnvolwd in 
each rtep, r h l l  be ret out in detail in the 
Monthl Statement 

(5) ~ L P ~ t a ~ r n e n t a  m e  infornution 
required by paragraphs (e) [2) and (3) of 

thin rection involver intelligible, legible, 
and unambiguour rtatementr in the 
Monthly Statementr of Account ibrU 
and without incorporation of fa& or 
idormation contained fn o w  , 
document8 or d - . e L  r 4" 

(6) o o r h a n d ~ m - d ~ o r m t h l g  
Statement of Account ahdl Wude the 
handwritten rignatars of the m m p u h q  
licenm. If that compulrory h m e e  ia r 
corporatjoa the rignature r h d  be that 
of a duly authorized officer of the 
corporation; if that compulsory &enme 
ir a parhemhip. the rignature hall be 
that of a partner. The rignature r h d  be 
accompanied by: (i) The printed or 
typewritten name of the penon rtgntng 
the Monthly Statement of Account; (11) 
the dab of #@latun; (iii) if the 
compdmy lioenrse ir a partnership or 
a corporation, by the title or offidd 
podlon had in the partnenhip or 
corporation by the penon dgnins the 
Monthly Statement of Account; (iv) 
caiflcation d the capacity dthe 
penon 8- and (v) tfre f o l m  
rtatemanl: 
IcerWthrtIluvouuminodthlrllollthly 

8tatement d&c~tmt  a d  that 9 rtatemmb 
d f . c t c 0 n t d a r d h h . n ~  
mdmrrt( .1*brtofqhrvl* 
i n t ~ t i ~ . a d W M d u r a M & B p # O o d  
Wth 

< 

(71 m - 
S t a ~ t O f A c c o w t e h a l l b e ~ ~ n _  
the copyright owner to whaerwhich it 
I r d i r e c t e & ~ ~ w l t h t h e t o t a l  
royaltytar~mo~thcowredbythe 
Monthly Statemat by csrtlfisd maik or 
by regir ted moil on or before the 2Dtb 
d a ~ o f t h r i m m o d i a b l y ~  
monk  It shall not k necbuerg to 5b  
copy of the Monthly statement ln the 
copyr@kt OfBCr. 

[Li)kVhuru-&.*nW 
Statement of Account ir rant by d e d  
dor~tandrmllandiardurnad 
to the wnder becaw the copyr@t 
owner ir nut locrtsd at that addmu or 
har mfueed to aceopt delivexy, a in any 
caw w h  an addrean for the copyright 
owner ir not howa  the Monthly 
Statement of Account togabar with any 
evidence of mailing, may ba filed In the 
Liceruiw Dimion of the Copyright 
Oinw. Any Monthly Statament of 
Account submitted for in the 
Copyright Of5ce ahall be accompanied 
by brief rtatsment of the reason why it 
war not u m d  on th4 copyright owner. 
A wrltten acknowledgement of receipt 
and illlag will be provided to tbe render. 

(B)l"heCopyright OfBwwillmt 
accept any raydty fssr wbmittbd with 
Monthly Statementr of Acanmt under 
thir I =1e(e1(7~tl). 

4Error: Ilnc mhdd mad: 
"pommemmlaa by the compnlmq licmmea dw 



(C) Neither the filing of a Monthly 
Statement of Account in the Copyright r Omw, nor the hilure to fi rush 
Monthly Statement rhall have eflect 
othar than that which may ba attributed 
to It by a court of competent jurlrdictiol~ 

(D) No filing fee will be required in the 
cam of Monthly Statementr of Account 
rubmitted to the Copyright Oface under 
thin 8 201.19(e)(7)(ii). Upon reqwrt and 
payment of a fee of $4.00, a Certificate 
of FLliq will be provided to the -dm. 

(iil) A repbate Monthly Stetement of 
Account ha l l  be w e d  for each month 
during which them la m y  activity 
relevant to the payment of royaltfea 
under t h  section 115 of title 17. unitedS 
Stater Code. as amended by Pub. L S4- 
653. a d  under ?hie rection The A n n d  
Statement of ~acount  identifled tn 
paragraph (f) of thlr d o n  doer not 
replaw any Monthly Statement of 
Ac~ormt. 

(f) Ann& Sfdements of Amount- 
(1) Forms. The Copyright Offloe deer not 
pravldeprbtdfommforthe9.sd 
penonr wnhg Annual Statemhtr of 
Account. 

(2) h u o l  Pbriod. Any Annual 
Statement of Account shall cover tha 
full fircal year of the axnpulrory 
licenres 

r (9) Cemml Content An Annual 
Statement of Account ahall be clearly 

, and prominently Identified ar an 
"Annual Statement of Acoount Under 
Cornpdrorp Ucenre for M a w  and 
D i s l b u 3  Phonorecordlm and shall 
include a ear rtetement of the 
following information: 

(i) The fiwal year covered by the 
Annual Statement; 

(ii) The full legal name of the 
compulsory licensee. together with all 
fictitiour or assumed names tued bv 
such penon or entity for the pt&;e of 
conducting the busheus ofmaldnn and 
dlstiibut& phononcordr; 

- 
[iii) A rtatement of the notun of fb4 

businerr organization wed by the 
c o m ~ u h m  licensee in.conn&tion with 
the & and distribution af 
phonorscords [for example, a 
corporation a -wrtnenhip, or an 
Individual proprietorship): additionally: 

(A) If the compulsory lice= in 
coiporation registered wit4 the 
Securities and Exchanae Commlsrion 
under section 12 of the-Senultier and 
Exchange Act of 1934, the & m u d  
Statement rhall state that this 1s the 
case. 

(B) U the compulsoy licenree is a 
corporation that is not registered with 
the Securities and Exchange 
Commission under section 12 of the 
Securities and Exchange Act of 1931. the 

Annual Statement shall include a lint of 
the name, of the corpomtion'r director8 
and ofhem, and the names of each 
benefidd owner of twenty-AM percent 
(25%) or mare oft& outrtanding 
wcwitier of the corporation 

(C) In all other cabah the Annual 
Statement ahall include the namea of 
each entity or lndlvldual ownins a 
benefidal interest of twenty-five percent 
(25%) A) or in the entity axembhg the 
compulsory license. If a corporate entity 
la named in rerponse to thb paragraph 
(C). then: If that corporation la regirtered 
with the Securitier and Exch 
Commirrion under rection 12 g o the 
Securitier and Exchange Act of 1W, the 
Annual Statement rhall ro rtate; if that 
corporation la not so tegirtasd, the 
Annual Statement rhall include a lint of 
the coxporntionor directon and officer& 
and the namea of each benefldal owner 
of twenty-five percent (25%) or mom of 
the oubtandiw aecdtfer pf that 
corpomtion; 

(Iv) The fuIl addnrr. iaduding a 
rpecific number and r t m t  name or rural 
route, or the plam of bruineu of thb 
compulsory licenree. A poet &a box 
or similar designation will not ba 
suffident for this purpose except where 
It la the only addreor that can be wed ia 
that geographic location; 

(v] The title or titler of the 
nondramatic mudcal work or worb  
embodied in phonorecords made under 
the compuleory license and owned by 
the copyri t ovimer being served with 
the Annu 3 Statement and the name of 
the author or authotr of ruch work or 
worlu. if horvn; 

[vi) The playing time of each 
nondramatic musical work on a& 
phonorecordr: 

[vli) For each nondramatic morlal  
work that ir owned by the same 
copyrift awwr be- lsmd with the 
Annu S€rtement and that L embodied 
tn phomcordr covered by the 
compulsory Iicenee, a detailed rtatement 
of aII of the idonnation called for In 
paragraph [f)(4) of this section; 

(viii) The total royalty payable for the 
fircal year covered by the Annual 
Statement computed In accordance with 
the reqdrementa of thin rection, together 
with a rtatement of account showing in 
detail how the royalty was computed. 
For theae purposes, the applicable 
royalty as specifled in section llS(c)(2) 
of title 17 of the United Stater Code, as 
amended by Pub. L 944S3. rhall & 
payable for every phonorecord 
"voluntarily distributed" during the 
fiscal year coverd by the Annual 
Statement; 
(ix) The total rum paid under Monthly 

Statementr of Account by the 
compulsory licenree to the copyright 
owner being eerved with the Annual 
Statement during the fircal year covered 
by the Annual Statement; and 

(x) In any care where the compulrory 
license fallr withii the pmvidonr of 
paragraph (dl of thin rection. a clear 
dercription of the action or proceeding 
involved, including the date of the final 
judgment or definitive finding described 
in that paragraph. 

(4) Speafic Content of Annual 
Statements: Identification and 
Accounting of Phonoreconls. ((i m e  
information called for by paragraph 
(f)(9)(vii) of thin wction shall, with 
rerpect to each nondramatic murical 
work, include a separate listing of each 
of the following itemr of information 
reparately rtated and identified for each 
phonorecord configuration (for example. 
ringle disk, long playing disk. cartridge. 
urrette, or reel-to-reel] made: 

(A) The number of phonoremrde 
made through the end of the fiscal year 
covmd by the Annual Statement 
including any made during earlier yeam: 

(B) The number of p h o n o r e d  
which haw never been relinquished 
from possession of the compulsory 
licensee through the end of the fiscal 
year covered by the Annual Statement; 

(C) The number of phonorecordr 
involuntarily relinquished from 
possession (as through fire or theft) of 
the compulsory licensee during the fiscal 
year covered by the Annual Statement 
and any earlier years, together with a 
description of the facts of such 
involuntary relinquishment; 

(D) The number of phonorecords 
"voluntarily distributed by the 
compulsory licensee during all years 
before the fircal year covered by the 
Annual Statement; 

(E) The number of phonorecords 
relinquished from possession of the 
compulmry licensee for purposes of sale 
during the fiscal year covered by the 
Annual Statement accompanied by a 
privilege of returning unsold records for 
credit or exchange, but not "voluntarily 
distributed by the end of that year: 

IF) The number of phonorecords 
"voluntarily distributed" by the 
compulsory licensee during the fiscal 
year covered by the h n u a l  Statement. 
together with (I) the catalog number or 
numbers, and label name or names. used 
on such phonorecords: and (2) the 
names of the principal recording artiste 
or groups engaged in rendering the 
performances fixed on such 
phonoremrdr. 

(ii] If the information given under 
paragraphs (A] through (F') of this 

SError: line should read: 
"under.eection 115 of tltle 17. Unlted" 



$ 201.19(f)(4](i] does not reconcile, the 
Annual Statement shall also include a 
clear and detailed explanation of the 
difference. For these purposes. the 
information given under such 
paragraphs ;hall be considered not to 
reconcile if, after the number of 
phonorecords given under paragraphs 
(B]. [C], [Dl, and [El are added together 
and that sum is deducted from the 
number of phonorecords given under 
paragraph [A], the result is different 
from the amount given under paragraph 
IF). 

procedures as we considered necessary in 
the circumstances. 

In o w  opinion the Annual Statement of 
Account referred to above presents fair1 the 
number of phonorecords embodying e a 2  of 
the above-identified nondramatic musical 
works made under compulsory license and 
voluntarily distributed by [name of the 
compuleory licensee) during the fircnl year 
ending [date), and the amount of royaltier 
aoolicable thereto under ruch ruch 
cb;npulsory license, on a consirtent baris and 
in accordance with the above dted law and 
applicable regulations published thereunder. 

t- J -  

(5 )  Clear Statement. The information 
required by paragraph (f)(3) of this 
section involves intelligible, legible, and 
unambiguous statements in the Annual 
Statement of Account itself and lsubiect - 

to paragraph (f)(J)(iii)(A)] withoit . 
incorporation by reference of facts or 
information contained in other 
documents or records. 

(6) Signature and Certification. (i) 
Each Annual Statement of Account shall 
include the handwritten signature of the 
compulsory licensee. If that compulsory 
licensee is a corporation, the signature 
shall be that of a duly authorized officer 
of the corporation: if that compulsory 
licensee is a partnership. the signature 
shall be that of a partner. The signature 
shall be accompanied by: (A) The 
printed or typewritten name of the 
person signing the Annual Statement of 
Account; (0) the date of signature: (C) if 
the compulsory licensee is a pertnership 
or a corporation, by the title or official 
position held in the partnership or 
corporation by the person signing the 
Annual Statement of Account; and (D) a 
certification of the capacity of the 
person signing. 

(ii)(A) Each Annual Statement of 
Account shall also be certified by a 
licensed Certified Public Accountant. 
Such certification shall consist of the 
following statement: 

We have examined the attached "Annual 
Statement of Account Under Compulsory 
License For Making and Distributing 
Phonorecords" for the fircal year ended 
[date) of [name of the compulsory licenree) 
applicable to phonorecorde embodying (title 
or titlee of nondramatic musical work 
embodied in phonorecords made under the 
compuleory license) made under the 
provisions of section 115 of title 17 of the 
United States Code, ar amended by Pub. L 
-53, and applicable regulations of the 
United States Copyright Office. Our 
examination was made in accordance with 
generally accepted auditing standards and 
accordingly, included such other auditing 

(City and State of Execution] 

[Signature of Certified Public Accountant or 
CPA F h )  

Certificate Number 

]urisdlction of Certificate 

(Date of Opinion) 
(B) The certificate shall be signed by 

an individual, or in the name of a 
partnership or a professional 
corporation with two or more 
shareholders. The certificate number 
and jurisdiction are not required if the 
certificate is signed in the name of a 
partnership or a professional 
corporation with two more ahareholderr. 

(7) Service. (i] Each Annual Statement 
of Account shall be served on the 
copyright owner to whom or which it is 
directed by certified mail or by 
registered mail on or before the 
twentieth day of the third month 
following the end of the fiscal year 
covered by the Annual Statement. It 
shall not be necessary to file a copy of 
the Annual Statement in the Copyright 
Office. An Annual Statement of Account 
shall be served for each fiscal year 
during which at least one Monthly 
Statement of Account was required to 
have been served under paragraph (e)(7) 
of this section. 

(ii) In any case where the amount 
required to be stated in the Annual 
Statement of Account under paragraph 
(f)[3][viii] of this section is greater than 
the amount stated in that Annual 
Statement under paragraph (f)(3)(ix) of 
this section, the difference between such 
amounts shall be delivered to the 

copyright owner together with the 
service of the Annual Statement. The ,-• 

delivery of such sum does not require 
the copyright owner to accept such sum, 

/ 

or to forego any right. relief. or remedy 
which may be available under law. 

[iii) (A) In any case where an Annual 
Statement of.Account is sent by certified 
mail or registered mail and is returned 
to the sender because the copyright 
owner is not located at that address or 
has refused to accept delivery, or in any 
case where an address for the copyright 
owner is not known, the Annual 
Statement of Account together with any 
evidence of mailing, may be filed in the 
Licensing Division of the Copyright 
Office. Any Annual Statement of 
Account submitted for filing shall be 
accompanied by a brief statement of the 
reason why it was not served on the 
copyright owner. A written 
acknowledgment of receipt and filing 
will be provided to the.sender. 

(0) The Copyright Office will not 
accept any royalty fees submitted with 
Annual Statements of Account under 
this 0 202.19(f)(7)(iii). 

(C) Neither the filing of an Annual 
Statement of Account in the Copyright 
Office. nor the failure to file such 
Annual Statement shall have any effect 
other than that which may be attributed 
to it by a court of competent jurisdiction. 

(D) No filing fee will be required in the 9 
case of Annual Statements of Account 
submitted to the Copyright mder 
this 0 201.19(f)(7)(iii). Upon request and 
payment of a fee of $4, a Certificate of 
Filing will be provided to the sender. 

(g) Documentation. All compulsory 
licensees shali. for a period of at least 
three years from the date of service of 
an Annual Statement of Account, keep 
and retain in their possession all records 
and documents necer~m and 
appropriate to support my the 
information utt forth in ~ c h  Annual 
Statement and in Monthly Statemenu 
,served during the flrcal year covered by 
such Annual Statement 
(17 U.SC llb, 702,708) 

Dated: Nwmber 14,1980. 

David kdb 
Regiabr of Copjrrighh. 
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