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summany: The Copyright Office of the
Library of Congress is preparing a report
for Congress in accordance with 17
U.S.C. 108(i). The subject of the report is
the extent to which 17 U.S.C. 108 has
achieved the intended balance between
the rights of creators and the needs of
users of copyrighted works which are
reproduced by certain libraries and
archieves. This notice ahnounces and*
invites participation in the second of a
series of regional public hearings
designed to elicit views, comments, and
information from all interested persons,
including copyright proprietors,
librariane, and users of all types of
libraries. The Copyright Office actively
seeks the participation not only of
organizational representatives, but also
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of any individual whose informed
opinion may contribute to the
preparation of the report and the
possible recommendation of changes in
the cepyright law. °

oaTes: The hearing will be held in Room
218 of the Albert Thomas Convention -
and Exhibit Center, 812 Smith Street, -
Houston. Texas, on March 28, 1060,
beginning at 8:30 a.m. This hearing will
occur during the same week and in the
same convention area as the annual
meeting of the American Chemical
Society. (It is anticipated that the .
remaining regional hearings will be held,
later in 1980, in Washington, D.C. and
Angheim, California).

Anyone desiring to testify should
submit a written request to present
testimony by March 16, 1980, to the
address set forth below. Ten copies of
written statements must be received by
the Copyright Office by 4:00 p.m. on
March 19, 1960

Supplemental statements will be
entered into the record until April 28,
1960. Ten copies df such statements
should be submitted.

ADDRESSES: Written requests to present
testimony and ten copies of written
statéements or of supplementary
stetements should be submitted as
follows:

If sent by mail: Office of the General
Counsel, U.S. Copyright Office, Library

No. 35 of the

of Congress, Caller No. 2980, Arlington,
Virginia 22202,
delivered by hand, the copies

should be brought to: Office of the
General Counsel, Room 519, Crystal
;-mmmmz.mngmn

vis Highway, i a.

Aﬂmmmmmmmﬂuﬂy
identify the individual or group desiring
to testify and the amount of time
desired. The Copyright Office will try to
contact all witnesses to confirm the
times of their appearances.

- For further information contact:

Dorothy Schrader, General Counsel,
Copyright Office, Library of Congress,

- Washington, D.C. 20550, Telephone:

(703) 557-8731.
SUPPLEMENTARY INFORMATION:

1. Background and Purpose of the
Report

The Copyright Act of 1878, 17 U.S.C.
101 et seq., was'a product of many years
of intense effort by Congress to replace
what many felt was a copyright law
which was ill-suited to such
technological developments of the
twentieth century as cable television.
computers, and photocopying machines.
One of the most difficult problems to
resolve concerned the photomechanical
reproduction, in whole or in part, of

ted works by libraries and
archives. In addition to codifying the
doctrine of fair use for the first time (17
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U.S.C.107), the Copyright Act of 1978
contains provisions authorixing certain
acts of reproduction and distribution by
qualifying libraries (17 U.S.C. 108).

These provisions represent a rather
delicate balance between the positions
forcefully advocated by the proprietor
and user communities in testimony
before Congress during the legislative
effort that resulted in the current Act.
Because of the uncertainty about their
effect, at present and in the future,
Congress provided that the Register of
Copyri%hu should prepare at gve—year
intervals, reports concerning the
effectiveness of the balance created by
the Copyright Act. The first such report,
the subject of the hearing here
announced, is due January 1, 1963..An
advisory committee composed of ten
representatives of concerned interests
meet regularly with the Copyright Office
to plan the preparation of the report. In
addition to public hearings, the
Copyright Office has under
consideration the possibility of
conducting an empirical survey to
provide objective data on the effects of
section 108.

The purpose of this hearing is to
examine practices under section 108 as *
they have developed since January 1,
1978, when the Copyright Act of 1976
became effective. It would therefore be
most helpful if witnesses not simply
reiterate positions previously taken with
respect to library copying, but amplify
their remarks with a discussion of ways
in which the Act has or, of equal
importance, has not affected their
practices.

2. Sununary of Section 108

Under section 108 of the Copyright
Act of 1978, authors and other owners of
copyright are given the exclusive rights,
among others, to reproduce the
copyrighted work in copies or
phonorecords and to distribute copies or
phonorecords of the copyrighted work to
the public. These exclusive rights are
subject to several exemptions, including
those contained in section 107 {“fair
use”) and section 108 {*‘reproduction by
libraries and archives™).

Section 108 deals with a variety of
situations involving pho ing and
other forms of reproduction by libraries
and archives. Subsection (a) provides
‘that ** * *itis notan t of
copyright for a library or erchives, or
any of m employeel acting within the
scope of their employment, to reproduce
no more than one copy or phonorecord
of a work, or to distribute such a copy or
phonorecord, under the conditions
specified by this section if—

(1) The reproduction or distribution is made
without any purpose of direct or indirect

advantage:

"‘(;)"lhe collections 3; the ‘l’illl)nry or
ves are to ublic or specialized
researchers; :::n P

{3) The reproduced or distributed material
includes a notice of copyright.

Thus, paragraph (a) of section 108
establishes the basic conditions under
which a library or archieves may claim
an exemption from the exclusive rights
of copyright proprietors. In addition, for
the library activity to be exempt under
section 106, one of the other conditions
set forth in paragraphs (b) through (f)
must be satisfied. Moreover, under
paragraph (h), the exemptions for
nonprint copyrighted works are
modified substantially. Very generally,
with the exception of facsimile
duplication for preservation purposes
and to replace damaged, deteriorating,
or lost copies, the exemptions of section
108 apply primarily to books and
periodicals.

Archival preservation (section 108(b)).

This exemption lppllel only to
unpublished works in the current
collection of a library or archives. It
allows reproduction only in facsimile
form, and only for “purposes of
preservation or security or for deposit
for research use in another library or
archieves.”

Replocement fsection 108(c)).
Libraries or archieves are authorized to
duplicate a published work in facsimile
form solely for the purpose of
replacement of a copy or phonorecord
that is deteriorating, lost or
stolen but only if they find that an
unused replacement copy cannot be
obtained at a fair price. The legislative
reports offer some guidance as to what
is meant—they indicate that a
reasonable investigation will always
require recourse to commonly known
trade sources in the United States. and
m herm.l lmn also to the

or co t owner or an
authorized ucing service.

Journal articles, small excerpts, etc.
{soction 108(d)). This paragraph applies
10 “no more than one article or other
contribution to a copyrighted collection
or periodical issue, orto * * * asmall
part of any other copyrighted work.”
The only conditions for supplying a
reproduction are that: “the copy
becomes the property of the user™; there
is no reason to suppose that it “would
be used for any purposes other than
private study, scholarship, or research™;
and the library or archives must display
prominently, at the place where orders
;:;cceptd and include on the order

a warning of copyright in lenguage
pruu-ibad by a Copyright Office

tire work: or substantiol ports
{eocticn 108fe)). With one addition, the
conditions applicable under paragraph
{d). as discussed above, apply under
paragraph (e) to the “entire work,” or “a

substantial part of it.” The added
condition is that “the library or
archieves has first

This paragraph applies ‘
out-of-print works. ‘

General OXWW 108(1)).
In addition to the c exemptions
described above, pa ph (f) makes
clear that no copyright Hability attaches

to a library or its empl for copying
done on unsupervised machines
provided the machines a warning

that certain copying actl

myy
epresent an of the
copyright law. Also, in vection
108 “in any way affects the right of fair
wee as provided by section 107,” and a

small pumber of copies of an
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and distributed by
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archives, or its empl
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material, whether sn one or several
scoasions, or
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deuplelof
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is authorised to the extent that libraries

receiving copies s0 made do not do so

ic copying
1Ddoe-not

“in such aggregate ities a8 to
substitute for a to or
purchase of such work.” Guidelines
interpretation of the “aud:
aggregete quantities © ° °” were
adopted by Congress d

enctment of the Cop tAct.nnd
their effectivences is a @ of this
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respect to articles less than five years
old. (There is no provision covering the
copying of older articles);

{2) If no more than five requests for
copies of excerpts of any given work are
filled for a requesting library within a
calendar year; and

(3) If requesting libraries state that
their requests comply with the Act and
keep records of their requests for three

years.

3. Copyright Clearance Center

In an attempt to establish a
centralized mechanism to facilitate
payment of royalty fees for copying
activities not exempt under the
Copyright Act, publishers, with planning
assistance by authors and librarians,
established the Copyright Clearance
Center, Inc. The Center, which is a not-
for-profit organization, does not provide
copies or grant permission to copy. Each
publisher sets its own article copying
fees and, to the extent feasible,
publishes an article-fee code on the first
page of articles to inform users of the
appropriate charges for copying.

icipating libraries register with the

Center and obtain a nser-registration
number for use in reporting copying.
They submit periodic reports of copying

activities and pay the applicable royalty
fees on the basis of their chosen
payment method, including deposit
accounts, billing, and possible

prepayment through a stamping meter or
stamp.

Presently, this clearance system
operates with respect to works in
journals, magazines, newsletters,
proceedings, symposia, and simflar
works. Its operating costs are borne by
participating publishers.

4. Specific questions

The Copyright Office is interested in
receiving comments and testimony
about any issues relevant to section 108
which concern copyright owners,
librarians, and their patrons. Of
particular interest are answers to the
following questions:

1. To what extent has section 108 changed
library procedures? Has there been any
significant effect on users’ and librarians’
access o information?

2. To what extent has section 108 affected
established patterns in the publishing
industry and the relationship between
suthors, libraries, and library users? .

3. Depending upon the type of library
involved, describe the effect, if any, of
section 108 upon the type and amount of
copying performed by the library on its own
behalf or on behalf of users. To what extent
have publishers and authors experienced a
change in the number of requests from
libraries to reproduce works since the present
law went into effect?

4. In what manner has the establishment of
the Copyright Clearance Center affected your
experience under section 108? Would the
creation of a National Periodical Center
affect your operations? (The intent of these

questions is to elicit responses from
publishers and authors on the one hand and
libraries and library users on the other.)

3. Describe the impact, if any, that section
108 has had upon the replication of nonprint
materials, including the ability of libraries to
reproduce phonorecords and audio visual
works dealing with news. In response to this
question describe any problems which have
been encountered as the result of the
narrower exemptions for nonprint materials

_ wnder suction 108.

8. How has the CONTU “rule of five”
worked in How should periodicals
more than five years old be treated?

7. What is your opinion of the relationship
between section 107 {*fair use”) and section
108 {“reproduction by libraries and
archives”)?

8. How should foreign copyrighted works
and requests from foreign libraries be treated
under section 108 and, in practice, how are
they treated now?

9. If problems do exist, can they be
resolved without resort to legislative
amendment? If so, what are the problems,
and how could they best be resolved? If not,
what changes should be made in the law?

{17 US.C. we)

Dated: February 8. 1980.
Barbera Riager,
Register of Copyrights.

Approved:
Daniel |. Dooretin,

The Librarian of Congress.
[FR Doc 80-5230 Pilod 3-90-0% 845 am)}
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