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Dear Mz. PrEsIDENT:
Dear Ma. SPEAKER:

On January 3, 1978, the Copyright Office
submitted to Congress a Report on Perfor-
mance Rights in S8ound Recordings, pursu-
ant to the mandate of section 114(d) of the
1976 Copyright Act, Pub. L. 94-553. At that
time, I indicated the intention to submit
four additional documents as addenda to
the original Report. This Is to advise you

- that these documents have been submitted.
They include: (1) A Statement by the Regis-
ter of Copyrights summarizing the position
of the Copyright Office on the relevant
issues, along with legisiative recommenda-
tions; (2) an independently prepared histori-
cal analysis of labor union involvement in
performance rights in sound recordings; (3)
reply comments of the independent econom-
ic consultant who prepared the economic
study included in the original Report of
January 3. 1978, and submitted in response
to comments on that study: and (4) a bib-
liography of works dealing with perfor-
mance rights in sound recordings.

With the submission to Congress of the
sddenda described above, the Copyright
Office believes It has fulfilled its responsi-
bilities under section 114(d). The Copyright
Office is prepared to furnish whatever fur-
ther assistance the Congress deems neces-
sary i{n this matter.

Sincerely yours,

DarnrxL J. BoorsTIN,
Librarian of Congress.

Barbara Ringer,
Register of Copyrights.
Apsxrovu 10 THR Rrroer oF Tax Rsorstex

op CorrrionTs oX PXaroruasce RoETs Iv
Souwe Recoapiwas

Statement of the Register of Copyrights
containing a S8ummary of Conclusions and
Specific Legislative Recommendations.

INTROPUCTION

The Congressional mandate to the Regis-
ter of Copyrights contained in section
114(d) of the new copyright statute reads as
follows:

“On January 3, 1978, the Register of
Copyrights, after consulting with represen-
tatives of owners of copyrighted materials,
representatives of the hYyoadcasting, record-
ing, motion picture, entertainment indus-
tries. and arts organizations, representatives
of organized labor and performers of copy-
righted materiala, shall submit to the Con-
gress a report setting forth recommenda-
tions as to whether this section should be
amended to provide for performers and
copyright owners of copyrighted material
any performance rights in such material
The report should describe the status of
such rights {n foreign countries, the views of
major interested parties, and specific legizla-
tive or other recommendations, if any.”

On January 3, 1978, I submitted to Con-
gress our basic documentary report, consist-
ing of some 2,600 pages, including appendi-
ces. The basic report includes wnalyses of
the constitutional and legal {ssues presented
by proposals for performance rights in
sound recordings, the legisiative history of
previous proposals to create these rights
under Pederal Copyright law, and testimony
and written comments representing current
views on the subject in this country. The
basic report seeks to review and analyze for-
eign systems for the protection of perfor-
mance rights in sound recordings, and the
existing structure for intermational protec-

tion in this field, inciuding the Rome Con-
vention for the Protection of Performers,
Producers of Phonograms, and Broadcasting
Organizations. The basic report also in-
cludes an “economic impact analysis” of the
proposals for performance royalty legisia-
tion, prepared by an independent economic
consultant under contract with the Copy-
right Office.

After reviewing all of the material in the
basic report, together with additional sup-
plementary material.! I have prepared this
statement in an effort to summarize the
conclusions I have drawn from our research
and analysis and to present specific recom-
mendations for legislation. With the presen-
tation of this statement, the Copyright
Office believes that it has discharged all of
its responsibilities under section 114d).

It was understandable that enactment of
section 114(d) was greeted with raised eye-
brows and cynical smiles, Some of those
who favored performance rights in sound
recordings viewed it as a temporizing move,
almed at ducking the issue and delaying
Congress’ obligation to come to grips with
the problem. Others, opponents of the prin-
ciple of royalties for performance of sound
recordings, expressed derision at the ides of
entrusting a full-scale study of the problem
to an official who had, in testimony before
both Houses of Congress, expressed a per-
sonal commitment to that principle. The
Register’'s Report could either be looked on
as a time-consuming nuizance that had to be
gotten out of the way before Congress could
be induced to look at tive problem aguin, or
a3 something that could be dismissed as
worthless because the views of the official
responsible for it were already fixed and ber
conclusions were predictable.

Neither the idea nor the drafting of sec-
tion 114(d) originated with anyone in the
Copyright Office. When approached with
the proposed compromise that subsection
(d) refilects, we accepted the responsibility
and the short deadline imposed by the pew
subsection with two thoughts tn mind:

First, we agreed with those who feit that
any full-scale effort to tie enactment of per-
formance royalty legislation to the
bill for general revision of the copyright law
would seriously tmpeir the chances for en-
actment of omnibus revision. Keeping the
subject of performance royalty alive but
splitting it off for later Congressional con-
sideration reduced the twin dangers of h&
of time to compilete work on the bill for gen-
eral revision, and concerted opposition to
the bill as a whole.

Second, we 1lso agreed that, with a prob-
lem as important and hotly contested as
this one, Congress should have a fuller
record and more thorough research and
analysis on which to base its consideration”
of proposed legislation. Although the dead-
line for the report (January 2, 1978) coin-
cided with the date on which the Copyright
Office was required to implement the whole
new copyright statute, we felt that it would
be possible for us to complete both jobs on
time .

‘Three further addenda are being submit-
ted to Congress concurrently with this
statement: (1) a report, prepared by an inde-
pendent lega! consultant, of the history of
labor unjon involvement with the issue of
performance royalities over the past thirty
M(:)nmppkmmmmbymem-

t economic consultant; sond (3) a
bibliography on performance rights h
sound recordings.

As I viewed the mandate in section 114(d).
the important thing was to provide Con-
gress with a bbody of relisble information
that would help it to legislate intelligently
and effectively on the subject of perfor-
mance rights in sound recordings. Regarded
in this way, the basic documentary report,
together with the other three addenda, are
far more important than this statement of
conclusions and recommendations.

In approaching our task under section
114, we set up a project under the leader-
ship of Ms. Harriet Oler to sddress the
entire problem without any preconceptions
and as thoroughly, objectively, searchingly,
and comprehensively as possible. Ms. Oler
analyzed the problem, laid out the project,
and directed its implementation. 8he and
the other members of her team, notably
Richard Xatr and Charlotte Bostick, de-
serve the highest praise for the end product
of their work. I believe that thetr basic doo-
umentary report, including the indepen-
dently-prepared studies by S8tephen Werner

What it eould expect were two separate
things: first, as full and objective a stady by
the Copyright Office of the probiem ss pos-
sibie; and, second, an hooest and unbéssed
statement of my concluzions and recommen-
dations, as Register of Copyrights, based on
a fresh review of the Copyright Office

study.

This statement is intended to fulfill the
second of these two obligations. My hope is
that it will be of some help to Congress in
considering this difficult problem, but that
no one attach undue weight to any of its
conclusions or recommendations. In particu-
lar, I hope that it will be considered as en-
tirely separate from the Copyright Office’s
basic documentary report, so that the at-
tacks on my conclusions and recommenda-
tions will not undermine the usefulness of
the body of information brought together in
the basic report.

The following {s an effort to present. in
outline form, the basic imsues of public
policy, coastitutional Jaw, economics, and
Pedernl statutory law raised by proposais



for performing rights in sound recordings,
together with a bare statement of the con-
clusion I have reached on each of them, and
a highly condensed discussion of the rea-
sons behind each conclusion.

1. The Fundamental Pubdlic Policy Issue

Issue: Should performers, or record pro-
ducers, or both, enjoy any rights under Fed-
eral law with respect to public performances
of sound recordings to which the have con-
tributed?

Conclusion” Yes.

Discussion The Copyright Office sup-
ports the principle of copyright protection
for the public performance of sound record-
Ings. The lack of copyright protection for
performers since the commercial develop-
ment of phonograph records has had a dras-
tic and destructive effect on both the per-
forming and the recording arts. Professar
Gorman’s fascinating study shows that, in
seeking to combat the vast technological un-
employment resulting from the use of re-
corded rather than live performances, the
labor union movement in the United States
may in some ways have made the problem
worse. It is too late to repalr past wrongs,
but this dnes not mean they should be al-
lowed to continue. Congress should now do
whatever it can to protect and encourege 8
vital artistic profession under the statute
constitutionally intended for this purpose:
the copyright law.

Broadceasters and other commercial users
of recordings have performed them without
permission or payment for generations.
Users today look upon any requirement that
they pay royalties as an unfair imposition in
the nature of a “tax.” However, any eco-
nomic burden on the users of recordings for
public performance is heavily outweighed,
not only by the commerial benefits accruing
directly from the use of copyrighted sound
recordings, but also by the direct and indi-
rect damage done to performers whenever
recordings are used as B substitute for live
performances. In all other areas the unau-
thorized use of a creative work is considered
a copyright infringement if it results either
in damage to the creator or {n profits to the
user. Sound recordings are creative works,
and their unauthorized performance results
in both damage and proflts. To leave the
creators of sound recordings without any
protection or compensation for their wide-
spread commercial use can rio longer be jus-
tifted.

2. Constitutional Issucs

a. Isrue: Are scund recordings ‘““the writ.
ings of an author” withun the mecaning of
the Constitution?

Conclusion: Yes.

Discussion: Armuments that sound record-
ings are not “writings’’ and that performe:s
and record producers are not *“authors”
have become unienakie. The courts have
consistently upheld the constitutional eiigi-
bility of sound recrordings for protection
under the copyright lax. Passage of the
1971 Sound Recording Amendme: . was a
legislative derlarar'sn of this principle,
which was< reaffirmed in the Copyright Act
of 1976.

b. Issue: Can sound recordings be *the
eritings of an author™ {or purposes cf pro-
tection against unaucthorized duplication
(piracy or counterfeiting), but not for pur-
poe=s cf protection against unauthorized
public performenc<?

Concluston’ No.

Discussiorn Either a work is the “writing
of an author” or it is not. If it is, the Consti-
tution empowers Congress to grant it any

protection that is cansidered justified.
There is no basis, in logic or precedent, for
suggesting that a work ls a “writing” for
some purposes and not for others.

c. Jasue; Would Federal legislation to pro-
tect sound recordings against unauthorized
public performance be unoonstitutional: (1)
if there has been no affirmative showing of
a “need™ on the part of the intended benefi-
ciaries and hence no basis for asserting Con-
gressional authority to ‘“‘promote the pro-
gress of science and useful arts””; or (i) if
there has been an affirmative showing that
compensation to the intended beneficiaries
is “adequate’” without protection of per-
forming rights?

Conclusion. No.

Discussion’ These are actually disguised
economic arguments, not constitutional ob-
jections. Cangressional authority to grant
copyright protection has never been condi-
tioned on any findings of need, or of the
likelihood that productivity or creativity
will increase. The established standard is
that Congress has complete discretion to
grant or withhold protection for the writ-
ings of authors, and that the courts will not
look behind a Congressional enactment to
determine whether or not it will actually
provide incentives for crestion and dissemi-
nation. It is perfectly appropriate to argue
that a particular group of creators is ade-
quately compensated through the exercise
of certain rights under copyright law, and
therefore Congress should not grant them
additional rights. It is not appropriate to
argue that a Federal statute granting these
rights could be attacked on the constitution-
al ground that it did not “promote the pro-
gress of science and useful arts.”

d. Jssue: Would the establishment of per-
formance rights interfere with the First
Amendment rights of broadcasters and
other users of sound recordings?

Conclusion. No.

Discussion: The courts have been general-
ly unreceptive to arguments that the news
media have a right to use copyrighted mate-
rial, beyond the limits of fair use in particu-
lar cases, under theories of freedom of the
press or freedom of speech. These argu-
ments seem much weaker where the copy-
righted material is being used for entertain-
ment purposes, where the user is benefiting
commercially from the use, or where the
use is subject to compulsory licensing.

3. Economic Issues

. Jssue: Do the benefits accruing to per-
formers and record producers from the
“{free airplay” of sound recordings represent
adequate compensation in the form of in-
creased record sales, increased atiendance
at live performances, and increased popular-
ity of individual artists?

Conclusion: No, on balance and on consid-
eration of all performers and record produc-
ers affected.

Discussion: This is the strongest argu-
ment put forward by broadcasters and other
users. There is no question that broadcast-
ing and jukvbox performances give some re-
cordings the kind of exposure that benefits
their producers and individual performers
through incresased sales and popularity. The
benefits are hit-or-miss and, if realized, are
the result of acts that are outside tive iegal
control of the creators of the works bemng
exploited, that are of direct commercisl ad-
vantage to the user, and that may damage
other creators. The opportunity for benefit
through increased sales, no matier how sig-
nificant it may be temporarily for some “‘hit
records,” can hardly justify the outright

denial of any performing righte to anv
sound recordings. That denial is inconsis-
tent with the underlying philosophy of the
copyTigh: law: that of securing the benefils
of creativity to the public by the encournge-
ment of individual effort through private
gain (Mazer v. Stein 347 U.S. 201 (1954)).

b. {ssue; Would the impasition of perfor-
mance royalties represent a financial
burden on broadcasters so severe that sta-
tions would be forced to curtail or abandon
certain kinds of programming (public ser-
vice, ciassical, etc.) in favor of high-income
producing programming in order to survive?

Conclusion: There is no hard economic
evidence in the record to support arguments
that & performance royalty would disrupt
the broadcasting industry, adversely affect
programming, and drive marginal stations
out of business.

Discussion’ This has been the single most
difficult issue Lo assess accurately, because
the arguments have consisted of polemics
rather than facts. An independent ecanomic
analysis of potential financial effects on
broadcasters was ocommissioned by the
Copyright Office in an effort to provide &n
objective basis for evalimiing the arguments
and assertions on barh sides of this issue.
Thts study concludex on the baste of statisti-
cal analysis that the payment of royalties is
unlikely to eause seriocus distruption within
the broadcasting tndustry. There are argu-
ments aplenty to the contrary. but there is
no hard evidence to support them.

¢. Issue: Would the tmposition of a perfor.
mance rovalty be an unsarranted windfall
for performers and record producers?

Conclusion No.

Discussion: As for performers, the mde-
pendent economic survev commissioned by
the Copyright Office tndicates that oryy A
small proportion of performers participat-
ing in the production of recordings recetve
royalties from the sale of records and that,
even if they do. royaities represent a very
small proportion of their annual earmnings.
While the statisties collected with respect to
record producers is less conclusive, the eco-
nomic analysis concludes that the amount
generated by the Danielson bill for record
companies would be less than one-half of
one percent of thelr estimated net sales.

4. Legal Issues

. Issue’ Assuming thatl some legal protec-
tion should be given to mund recordings
against unauthorized public performance.
shouid it be given under the Federal copy-
right statute?

Conclusion Yes.

Discussion: Considerations of national
uniformity, equal treatment snd practical
effectiveness all point t: the importance of
Federal protection for snund recordings,
and under the Constilution the copynight
law provides the appropriaie legal frame-
work. Precinption of state las unoer the
new copyright statute feaves sound rerord-
ings worse off than they were before 1978,
since previously an argument could be mazde
for common law  performance nights in
sound recordings.

b. Issue: Wnat
take?

Conclusion. The best acprouch sppears 10
be a form of compul-ory L(rNSINK, &y proce:
durally simpie as possib.e.

Discussion’ No one s arguing for e¢xcio-
sive rights and it wouid e unresi:xtic W do
so. The Danielson bl represents a pood
starting point for tiie development of detau
tive legisiation.

¢. Jasue: Who should be tire Deneliciones
of protection?

ferm should protectiun



Conelusion” There are several possibilities;
s performers and record producers both
emtridute copyrightable authorship to
sammd recordings. they should both benefit.

Mecusrion: Specinl considerations that
mmst be taken into account include the fact
that many performers on records are ‘‘em-
pimywes for hire” the unequal
pesaitions in some cases, and the status of ar-
rangers

4. Issxe: How should the rates be set?

Conelusion” Congress should establish an
inftial schedule, which the Copyright Royal-
ty Tribunal would be mandated to reexa-
mine at stated intervals.

Discussion Jt would seem necessary to es-
tablish minimum statutory rates at the
owtset, rather than leaving the initidl task
to the Tribunal. Review of the statutory
rates by the Copyright Royalty Tribunal
ghould be mandatory after a period of time
sufficient to permit the development of a
functioning collection and distribution
system.

LICISLATIVE RECOMMENDATIONS

Bection 114(d) asks the Register of Copy-
rights, among other things, to set forth
“recommendations as to whether this sec-
tion shouid be amended to provide for per-
formers and copyright owners of copyright-
ed material by performance rights in such
material.” and to describe ‘“‘specific legisla-
tive or other recommendations, if any.”

Besed on the conclusions outlined above,
my general recommendation is that section
114 bde amended to provide performance
rights, subject to compulsory licensing, in
copyrighted sound recordings. and that the
bemefits of this right be extended both to
performers (including employees for hire)
and to record producers as joint authors of
sound recordings.

Specific legislative recommendations are
embodied in the following draft bill, which
is essentially a revision of the Danielson Bill
(HLR. 60863, 95th Cong., 1st Sess. 1977).

DRAFT BILL

A Bill to amend the copyright law, title 17
of the United States Code, to create public
performance rights with respect to sound
recordings, and for other purposes,

Be U enacted by the Senate and House of
Representatives aof the United States of
Awmerica in Congress assembdled. That—

Sscrion 1. This Act may be cited as *“The
BSound Recording Performance Rights
Amendment of 1978."

Sacrion 2. Section 101 of title 17 of the
United States Code, as amended by Public
Law 94-553. (90 Stat 2541) is hereby amend-
ed by deleting the definition of “perform"
and inserting the following:

**To ‘perform' a work means to recite,
render, piay, dance, or act it, either directly
or by means of any device or process. In the
case of & motion picture or other audiovisu-
al work, to ‘perform’ the work means to
show its images in any sequence or to make
the sounds accompanying it audible. In the
case of a sound recording. to ‘perform’ the
work means to make audible the sounds of
which it consists.”

8scrion 3. Section 108 of title 17 of the
United States Code, as amended by Public
Law 94-553 (90 Stat. 2541) is hereby amend-
ed by deleting clause (4) and inserting the
following:

“(4) in the case of literary. musical dra-
matic. and choreographic - works, panto-
mines, motion pictures and other audiovisu-

*Error; line should read:

"{b) In clause

al works, and sound recordings, to perform
the copyrighted work publicly; and”

Secrion 4. Section 110 of title 17 of the
United States Code, as amended by Public
law 94-553 (90 Stat. 2541) is hereby amend-
ed as follows:

(a) In clause (2) insert the words “or of a
sound recording” between the words ‘“‘per-
formance of a nondramatic literary nr musi-
cal work” and *'or display of a work,”

(b) In clause (3), insert the works “or of a*
sound recording,” between the words "“of &
religious nature,” and the words “or display
of a work,"”;

(c) In clause (4), insert the words “or of a
sound recording,” between the words “liter-
ary or musical work” and “otherwise than
in a transmission’’;

(d) In clause (8), insert the words “orof a
sound recording” between the words “non-
dramatic musical work” and “by a govern-
mental body";

(e) In clause (7), insert the words “or of a
sound recording” between the words ‘‘non-
dramatic musical work” and “by a vending
establishment';

(f) In clause (8), insert the words ‘‘or of a
sound recording embodying a performance
of a nondramatic literary work,” between
the words “nondramatic literary work,” and
“by or in the course of a transmission”; and

(g) In clause (9), insert the words “or of a
sound recording embodying a performance
of a dramatic literary work that has been so
published,” between the words ‘‘date of the
performance,” and the words “by or in the
course of a transmission”.

8errioN 5. Section 111 of title 17 of the
United States Code, as amended by Public
law 84-553 (90 Stat. 2541) is-hereby amend-
ed by inserting, in the second sentence of
subsection (dX5)(A), between the words
“provisions of the antitrust laws,” and “for
purposes of this clause” the words “and sub-
Ject to the provisions of section 114(c),”.

Brrrion 6. Section 112 of title 17 of the
United States code, as amended by Public
Law 94-553 (90 Stat. 2541) is hereby amend-
ed as follows:

(a) In subsection (a), delete the words ‘‘or
under the limitations on exclusive rights in
sound recordings specified by section
114(a),” and insert in their place “or under a
compulsory license obtained in accordance
with the provisions of section 114(¢),”. .

(b) In subsection (b), delete the reference
to "section 114(a)" and insert “section
114(b)X5)".

8ecTiow 7. Bection 114 of title 17 of the
United States Code as amended by Public
Law 94-553 (90 Stat. 2541), Is hereby amend-
ed in {ts entirety to read as follows:

‘$ 114 Scope of exclusive rights in sound re-
cordings

(a) LIMTTATIONS ON EXCLUSIVE RIGHATS.—In
addition to the limitations on exclusive
rights provided by sections 107 through 112
and sections 118 through 118, and in addi-
tion to the compulsory licensing provisions
of subsection (¢) and the exemptlons of sub-
section (d) of this section, the exclusive
rights of the owner of copyright in a sound
recording under clauses (1) through (4) of
section 108 are further limited as follows:

(1) The exclusive right under clause (1) of
section 108 is limited to the right to dupli-
cate all or any part of the sound recording
in the form of phonorecords, or of copies of
motion pictures and other audiovisual
works, that directly or indirectly recapture
the sctual sounds fixed in the recording;

(2) The exclusive right under clause (2) of
section 106 is limited (o the right to prepare

s derivative work in which the actual
sounds fixed in the sound recording are re-
arranged, remixed, or otherwise altered in
sequence or quality;

(3) The exclusive right under clause (4) of
section 108 s limited to the right to perform
publicly the actual sounds fixed in the te-
cording;’

(4) The exclusive rights under clauses (1)
through (4) of section 106 do not extend to
the making, duplication, reproduction, dis-
tribution, or performance of another sound
recording that consists entirely of an inde-
pendent fixation of other sounds, even
though such sounds imitate or simulate
those in the copyrighted sound recording:
and

(5) The exclusive rights under clauses (1)
through (4) of section 106 do not apply to
sound recordings included in educational
television and radio programs (as defined in
section 397 of title 47) distributed or trans-
mitted by or through public broadcasting
entities (as defined by section 118(g)): pro-
vided, That copies or phonorecords of said
programs are not commercially distributed
by or through public broadcasting entities
to the general public.

(b) RIGHTS IN SOUND RECORDING DISTINCT
FROM RIGHTS IN UNDERLYING WORKS EMBODIED
IN RECOBRDING.—The exclusive rights speci-
fied in clauses (1) through (4) of section 108
with respect to a copyrighted literary, musi-
cal or dramatic work, and such rights with
respect to a sound recording in which such
Hterary, musical, or dramatic work is em-
bodied, are separate and independent rights
under this title.

(c) COMPULSORY LICENSE POR PUBLIC PER-
PFORMANCE OF SOUND RECORDINGS.—{1) Subject
to the limitations on exclusive rights pro-
vided by sections 107 through 112 and sec-
tions 116 through 118, and in addition to
the other limitations on exclusive rights
provided by this sectlon, the exclusive right
provided by clause (4) of section 108, to per-
form a sound recording publicly, is subject
to compulsory licensing under the condi-
tions specified by this subsection.

(2) When phonorecords of a sound record-
ing have been distributed to the public in
the United States or elsewhere under the
authority of the copyright owner, any other
person may, by complying with the provi-
sions of this subsection, obtain a compul-
sory license to perform that sound record-
ing publicly.

(3) Any person who wishes to obtain a
compulsory license under this subsection
shall fulfill the the following requirements:

(A) On or before , 19—, or at least
thirty days before the public performance,
if it occurs later, such person shall record in
the Copyright Office a notice stating an in-
tention to obtain a compulsory license
under this subsection. Such notice shall be
filed in accordance with requirements that
the Register of Copyrights, after consulta-
tion with the Copyright Royalty Tribunal,
shall prescribe by regulation, and shall con-
tain the name and address of the compul-
sory licensee and any other information
that such regulations may require. Such
regulations shall also prescribe require-
ments for bringing the information in the
statement up to date at regular intervals.

(B) The compulsory licensee shall deposit
with the Register of Copyrights, at annual
intervals, a statement of account and a total
royalty fee for all public performances
during the period covered by the statement,
based on the royalty provisions of clauses
(7) or (8) of this subsection. After consuita-

(3) ,insert the words "or of a"



tion with the Copyright Royalty Tribunal,

requirements for the statement of account
and royslty payment.

(4) Pailure to record the notice, file the
statement, or deposit the royalty fee as re-
quired by clause (3) of this subsection ren-
ders the public performance of a sound re-
cording actionable as an act of infringement
under section 501 and fuilly subject to the
remedies provided by sections 503 through
508 and 509.

(53) Royalties under this subsection shall
be payable only for performances of copy-
righted sound recordings fixed on or after
February 15, 1972.

(6) The compulsory licensee shall have
the option of computing the royalty fees
payable under thiz subsection on either a
prorated basis, as provided in clause (7) or
on a blanket basis, as provided in clause (8),
and the annual statement of account filed
by the compuisory licensee shall state the
basis used for computing the fee. i

(1) If computed on a prorsted baxis, the
annual royalty fees payable under this sub-
section shall be calculated in accordance
with standard formulas that the Copyright
Royalty Tribunal shall prescribe by regula-
tion, taking into account such factors as the
proportion of commercial time, {f any, de-
voted to the use of copyrighted sound re-
cordings by the compulsory licensee during
the applicable period, the extent to which
the compulsory licensee is also the owner of
copyright in the sound recordings per-
formed during said period, and, {f camsid-
ered relevant by the Tribunal, the actual
number of performances of copyrighted
sound recordings during said period. The
Tribunal shall prescribe separate formulas
in accordance with the following:

(A) For radio or television stations li-
censed by the Federal Communications
Commission, the fee shall be a specified
fraction of one percentum of the station’s
net receipts from advertising sponsors
during the applicable period;

(B) For other transmitters of perfor-
mances of copyrighted sound recordings, in-
cluding background music services, the fee
shall be a specified fraction of two perocen-
tum of the compulsory licensee’s gross re-
ceipts from subscribers or others who pay to
receive the transmission during the applica-
ble period; and

(C) For other users not otherwise exempt-
ed, the fee shall be baszed on the number of
days during the applicable period on which
performances of copyrighted sound record-
ings took place, and shall not exceed $5 per
day of use.

(8) If computed on a blanket basis, the
annual royalty fees payable under this sec-
tion shall be calculated in accordance with
the following:

(A) For a radio broadcast station licensed
by the Federal] Communijcations Commis-
sion, the blanket royalty shall depend upon
the total amount of the statlon’'s gross re-
ceipts from advertising sponsors during the
applicable period:

() Recelpts of at least $25,000 but less
than $100,000: $250;

(ii) Receipts of at least $100,000 but less
than $200,000: $750;

(ii) Receipts of $200,000 or more: one per-
centum of the station’s net receipts from ad-
;:;‘uslng sponsors during the applicable

od;
(B) For a television broadcast station l-
censed by the PFederal Communmications

Commissions, the blanket rovalty shall
depend on the total amount of the station’s
graoss receipts from advertising sponsors
during the applicable period:

(1) Receipts of a least $1,000,000 but less *

than $4,000,000: $780;

(1) Receipts of $4,000,000 or more: $1,500;

(C) Por other transmitters of perfor-
mances of copyrighted sound recordings, in-
cluding background music services, the bian-
ket royalty ahall be two percentum of the
compulsory licensee’'s groas receipts from
subscribers or others who pay to receive the
transmisgion during the applicable period;

YD) For other users not otherwise exempt-
ed, the blanket royalty shall be $25 per year
for each location at which copyrighted
sound recordings are performed.

(9) Public performances of copyrighted
sound recordings by operators of coin-oper-
ated machines, as that term is defined by
section 118, and by cable systems, as that
term is defined by section 111, are subject to
compuisory licensing under those respective
sections, and not under this section. Howev-
er, in distributing royalties to the owners of
copyright in sound recordings under sec-
tions 118 and 111, the Copyright Royalty
Tribunal shall be governed by clause (14) of
this subsection. Nothing in this section ex-
cuses an operator of a coin-operated ma-
chine or a cable systemn from full liability
for copyright infringement under this title
for the performance of a copyrighted sound
recording in case of failure to comply with
the requirements of sections 1168 or 111, re-

sepctively.

(10) The Register of Copyrights shall re-
oetve all fees deposited under this section
and, after deducting the reasonable costs in-
curred by the Copyright Office under this
section, shall deposit the balance in the
Treasury of the United States, in such
manner a8 the Secretary of the Treasury
directs. All funds-held by the Secretary of
the Treasury shall be invested in interest-
bearing U.8. securities for later distribution
with interest by the Copyright Royalty Tri-
bunal, as provided by this title. The Regis-
ter shall submit to the Copyright Royalty
Tribunal, on an annual besis, a compilation
of all statements of account covering the
relevant annual period provided by subsec-
tion (c¢)(3) of this section.

(11) During the month of September in
each year, every person claiming to be enti-
tled to compulsory license fees under this
section for performances during the preced-
ing twelve-month period shall flle a claim
with the Copyright Royalty Tribunal, in ac-
cordance with requirements that the Tribu-
nal shall prescribe by regulation. Such claim
shall include an agreement to accept as
final, except ag provided in section 810 of
this title, the determination of the Copy-
right Royalty Tribunal {n any controversy
concerning the distribution of royalty fees
deposited under subclause (B) of subsection
(eX3) of this section to which the claimant
is a party. Notwithstanding any provisions
of the antitrust laws, for purposes of this
subsection any claimants may, subject to
the provisions of clause (14) of this subsec-
tion, agree among themselves as to the pro-
portionate division of compulsory licensing
fees among them, may lump their claims to-
gether and file them jointly or as a single
claim, or may designate a common agent to
receive payment on their behalf.

(12) After the first day of July of each
year, the Copyright Royalty Tribunal shall

t whether there exists a controver-
59 concerning the distribution of royalty

fees deposited under subclause (B) of this
subsection (cX3) during the twelve-month
period of which claims have been filed
under clause (11) of this section. If the Tri-
bunal determines that no such controversy
exists, it ahall, after deducting its reason-
able administrative costs under this section,
distribute such {ees to the copyright owners
and performers entitled, or to their desig-
pated agents. If it finds that such & contro-
versy exists, it shall, pursuant to chapter 8
of this title, conduct a proceeding to deter-
mine the distribution of royalty fees.

(13) During the pendency of any proceed-
ing under this subsection, the Copyright
Royalty Tribunal shall withhold from dis-
tribution an amount suffictent to satisfy all
claims with respect to which a controversy
exists, but shall have discretion to proceed
to distribute any amounts that are not in
controversy.

(14) The royalties availablie for distribu-
tion by the Copyright Royalty Tribunal
shall be divided between the owners of copy-
right as defined in subsection (e), and the
performers, as also defined in said subsec-
tion, but in no case shall the proportionate
share of the performers be less than fifty
percent of the amount to be distributed.
With respect to the various performers who
contributed to the sounds fixed in a particu-
lar sound recording, the performers’ share
of royalties payable with respect to that
sound recording shall be divided among
them on a per capita basis, without regard
to the nature, value, or length of their re-
spective contributions. With respect to a
particular sound recording, neither a per-
former nor a copyright owner shall be enti-
tled to transfer his right to the royalties
provided in this subsection to the copyright
owner or the performer, respectively, and
no such purported transfer shall be given
effect by the Copyright Royalty Tribunal.

(d) EXEMPTIONS FROM LIABILITY AND COM-
PULSORY LICENSING.—In addition to users

‘exempted from liability by other sections of

this title or by other provisions of this sec-
tion, any person who publicly performs a
copyrighted sound recording and who would
otherwise be subject to liability for such
performance or to the compulsory licensing
requirements of this section., is exempted
from liability for infringement and from the
compulsory licensing requirements of this
section, during the applicable annual period,
if during such period—

(1) In the case of a radio broadcast station
licensed by the Federal Communications
Commission, its gross receipts from advertis-
ing aponsors were less than $25,000; or

(2) In the case of a television broadcast
station licensed by the Feceral Communica-
tions Commission, its gross receipts {from ad-
vertising sponsors were less than $1,000,000;
or

(3) In the case ¢of cther transmitters of
performances of copvrighted sound record-
ings, its gross receipts from subscribers or
others who payv to receive transmissions
during the applicable period were less than
$10.000.

(e) DErFINTTIONS —As used in this section,
the following terms and their variant forms
mean the following-

(1) “Commercial time” is any transmission
program, the time for s hich is paid for by a
commercial sponsor, or any transmission
program that is interrupted by a spot com-
mercial announcement at intervals of less
than fourteen and one half minutes.

(2) “Performers’ are instrumental musi-
ciana, singers, conductors. actors, narrators,

*Error; line should read: " (i) Receipts of at least $1,000,000 but less"
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aind cthers whees perforumance of a literary,
smmsiral, or dramatic work is embodied in a
sound recording. For purposes of this sec.
then, & person coming within this definition
i regarded as & “performer’ with respect to
& pasticular sound recording whether or not
thwad person’s contributions to the sound re-
ocsrding was & ““work made for hire” within
the meaning of section 101.

3) A “copyright owner” is the author of a
ssumd recording, or s person or legal entity
that has acquired all of the rights initially
owned by one or more of the authors of the
soumd recording.

(4) “Net receipts from advertising spon-
sose’’ constitute gross receipts from advertis-
tmg aponsors iess any commissions paid by a
redie or teievision station to advertising
agenciea.

({) SOUNDS ACCOMPANYING A MOTION PIO-
TURE OR OTHER AUDIOVISUAL WORK.—The
sounds acoompanying a motion picture or
other sudiovisual work are considered an in-
tagral part of the work that they accompa-
ng. and any person who uses the sounds ao-
companying s motion picture or other
smdiovisual work i violation of any of the
emrtasive rights of the owner of copyright in
swch work under clauses (1) through (4) of
sestion 106 8 an infringer of that owner’s
copyright. However, {{ such owner sutho-
rimas Whe public distribution of material ob-
Jexta that reproduce such sounds but do not
taeiude any accompanying motion picture
or othar audiovisual work, a compulsory -
camase under section 116 or 111 or under
subsectien (¢) of this section shall be freed
frams further liability for the public perfor-
mameoe of the sounds by means of such ma-
toriad objects.

Swcrion 8. Bection 118 of title 17 of the
United States Code, as amended by Public
Low 94-553 (90 Stat. 2541) is hereby amend-
ed a8 follows:

) In the title of the section insert the
wards 'and sound recordings” after the
words “‘nondramatic’ musical works” and
before the colon;

(b) In subsection (a), between the words
“mopdramatic musical work embodied in a
phonorecord,” and the words “"the excluaive
right" insert the words “or of a sound re-
ospding of a performance of & nondramatic
musical work.';

t¢) In the second sentence of clause (2) af
subsection (¢). between the words ‘‘prowvi-
sions of the antitrust laws,” and ‘“for pur-
posss of this subsection.” insert the words
“and subject to the provisions of sectian
114(c).”.

(d) In clause (4) of subsection (c). redesig-
nate subciauses (A), (B), and (C) as “(B)",
“(C)’, and (D))", respectively, and insert a
new subcliause (A) as follows:

“{A) W performers and owners of copy-
right in sound recordings, or their autho-
riaed agents, one-eighth of the total distri-
butable royalties under Lhis section. to be
diximibuted as provided by section
lleeXx14),” and in the newly-designated
subciause (B), betueen the words ‘‘every
copyright owner” and the words “‘not affili-
ated with” insert the words “'of a nondrama-
tic musical work™.

S8srmion 9. In section 801 of title 17 of the
United States Code, as amended by Public
Law 94-553 (90 Stat. 2541). amend subsec-
tion (bX1) as follows: in the f{irst sentence,
between: the worda ‘‘as provided in sections”
and 113 and 116, and™ insert "114.”; and in
the second senience, between the words "ap-
picable under sections” and 118 and 118
shall be calculated” insert ""114,". Amend
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subsection (bX3) by inserting, betwesn tine
words ts under sections 111" and
116, and to- determine” the following: *,
114,

Sgrrion 10. In subsection (a) of asetion
804 of title 17 of the United States Code, as
amended by Public Law 94-553 (90 Stat.
2541), insert “114," following the words “as
provided in sections” and “115 and 118, and
with”’, and at the end of clause (2) of subsec-
ton (s) add & new subclause (D), a8 foliows:

“(D) In proceedings under section
801(bX 1) concerning the adjustment of roy-
alty rates under section 114, such petition
may be filed in 1988 and in each subsequent
tenth calendar year.”

In subsection (d) of section 804, ingert “,
114" between the words ‘circumstances
under sections 111" and “‘or 116, the Chair-
man”

Secrion 11. Amend section 809 of title 17T.

of the United States Code, as amended by
Public Law 94-583 (90 Stat. 2541), by insert-
ing ", 114.” between the words “royalty fees
x‘.lu.qu sections 111" and “or 118, the Tribu-

SEcTIoN 12. This Act becorhes effective six
months after {ts enactment,

COMMENTS ON DRAFT BILL

Among the many detailed questions raised
by the Danielson Bill, the draft bill set out
above, or both, the following deserve special
consideration: .

1. Definitions. The draft bill revises the
definition of “‘perform’” in section 101 to em-
brace sound recordings. Another pesgible
amendment in that section might expand
the definition of "fixed” (o include cases
where & work is being fixed simultaneously
with its performance. An important ques-
tion involves the rights of perfarmers who
are employees {or hire; the draft bill does
not change the definition of *‘work made for
hire” in section 101, but defines *‘perform-
ers” in section 114 in & way that is intended
to inaure their right o share in perfor-
mance royalties despite their employee
status.

3. Limitations on Performance Rightls
Generally. The draft bill amends seven of
the nine clauses of section 110 to add sound
recordings to the material whose perfor-
mances are exempted Should clause (1) of
section 110 also be amended to exclude from
the exemption performances of sound re-
cordings given by means of s phanorecord
known to be uniawfully made? Bhould
clauses (1) and (2) be amended to exclude
from the exemptions sound recordings made
expressly {for instructional purposes?

3. Ezemptiorn for Public Broaedcasting.
The draft bill retains the exemptions for
public broadcasting now ln section 114.

4. Act that Triggers the Compulsory Li-
cense. The draft bill follows the Danielson
Bill in making compulsory licenses available
when phonorecords of a sound recording
have been publicly distributed anywhere. It
does not limit the place of distribution to
the United States (a8 in section 115), and it
does not adopt proposals to allow a period
of free use (30 days was suggested) before
any liability would acerue.

5. Administration. The draft bill follows
the pattern established in sections 111 and
118 of the Copyright Act of 1976, providing
for filing in the Copyright Office and pay-
ment of fees there, but entrusiing to the
Copyright Royalty Tribumal the tesks of
distributing royalties and adjusting rates.

8. Criminal Penalties. The Danieisocn Bill
subjected a user who had Dot complied with

even if the infringement was willful The
draft bill restores the posaibility of criminal
penalties in this situation

7. Royailty Raies. The draft bill recasts the
raie provisions of the Danielson Bill in an
effort to make them a little simpier, but
leaves the basic syatem and amounts largely
untouched. The compulsory licensing rates
for jukebox and cable performances are not
increased in sections 16 and 111. so the
beneficiaries of those sections would be re-
quired to share their pot with performers
and record producers.

8. Substitution of Negotiated Licenses
The Daaielson Bill allowed for the substitu-
tion of negotiated licenses and urged the
formation of collecting agencies to make
this possible. This raised a number of practi-
cal problems and inconsistencies, and the
existence of the Copyright Royalty Tribu.
nal adds a new factor. The draft bill is based
on the premise that all licensing in this ares
will be compulsory.

9. Dtstridutton of Rovalties. The Daniel-
son Bill provided for a mandatory fifty-fifty
spiit between performers znd ‘‘copyright
owners”, It did not come to grips with the
status of performers who are employees for
hire. The draft bill gives at least {ifty per-
cert of the royalties to performers on a per
capita besis, regardless of their employment
status, but allows performers to negotiate
for more (not less) than a fifty percent
share.

10. Exrwmeptions. Both the Danielson Bfll
and the draft provide outright exemptions
to smaller radio and television stations and
momic services.

11. Defintition of Performers. Neither draft
mentiong arrsngers, although in practice
they are often assimilated to performers.
Arguments can be made that empioyed ar-
rangers ahould be entitled to share in the
royulties under section 114.

13. Sowndtracks. The draft bill seeks to
clarify a difficult question: are *“‘soundtrack
recordings” subject to compulsory licensing
when they are publicly performed?

OTHER RECOMMENDATIONS

Pnally, mention must be made of the In-
ternational Convention for the Protection
of Performers, Producers of Phonograms,
and Broadcasting Organizations (the Rome
Convention, adopted in 1861. This nobly-
motivated and ambitious international in-
strument was years ahead of its time, but it
has retained ftz vitality and has much to
offer to the United States and its creattve
cammunities. This country couid adhere to
the Rome Convention if the proposed legis-
lation were and the possibility
should be thoroughly explored at the appro-
priate time.
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