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FINAL REGULATION

NOTICES OF OBJECTION TO CERTAIN NON-
COMMERCIAL PERFORMANCES OF NON-
DRAMATIC LITERARY OR MUSICAL WORKS
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Title 37—Patents, Trademarks and
Copyrights
CHAPTER |1—COPYRIGHT OFFICE,
LIBRARY OF CONGRESS

{Docket RM 777}
PART 201—GENERAL PROVISIONS

Notices of Objection to Certain Noncom-
mercial Performances of Nondramatic
Literary or Musical Works

AGENCY: Library of Congress, Copy-
right Office,

ACTION: Final regula.ion.

SUMMARY : This notice 1s issued to in-
form the public that the Copyright Of-
fice of the Library of Congress is adopt-
ing a new regulation pertaining to the
service of notices of objection for the
purpose of preventing certain noncom-
mercial performances of nondramatic
literary or musical works. The regulation
is adopted to implement section 110(4)
of the Act for General Revision of the
Copyright Law. The effect of the regula-
tion is to establish requirements govern-
ing the form, content, and manner of
service of the notices.

EFFECTIVE DATE: 'This regulation
takes effect on January 1, 1978.

FOR FURTHER INFORMATION CON-
TACT:

Jon Baumgarten, General Counsel,
Copyright Office, Library of Congress,
‘Washington, D.C. 20559, T03-557-8731.

SUPPLEMENTARY INFORMATION:
Section 110(4) of the first section of
Pub. L. 94-553 (90 Stat. 2641) deals with

the performance of nondramatic literary .

or musical works otherwise than in trans-
missions-to the public. It:provides gen-
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erally that such a performance, even-if
carried out before an audience, {s exempt
from copyright liability if two basic con
ditions are both met: (1) the perform-
ance must be “without any purpose of
direct or indirect commercial advan-
tage”; and (2) there must not be “pay-
ment of any fee or other compensation
for the performance to any of its per-
formers, promoters, or organizers.”

Assuming these conditions are met, the
exemption applies if there is “no direct or
indirect admission charge” or, alterna-
tively, If “the proceeds, after deducting
the reasonable costs of producing the
performance, are used exclusively for
educational, religious, or charitable pur-
poses. * * *” In cases where proceeds are
to be derived from an admission charge,
the statute also provides a procedure un-
der which a copyright owner can prevent
the performance by serving an advance
notice of objection,

Under the statute, this notice must be
in writing and signed by the copyright
owner or the owner’s authorized agent.
It must be served on the person respon-
sible for the performance at least seven
days before the date of the performance,
and it must state the reasons for the
objection. The Act also provides that the
notice of objection must “comply in form,
content, and manner of service with re-
quirements that the Register of Copy-
rights shall prescribe by regulation,”

On September 2, 1977, we published
in the FProgral RectsTER (42 FR 44247)
a proposal to adopt & new regulation

§ 201.13 establishing requirements gov-
erning the form, content, and mannér
of service of notices of objection. A total
of twelve initial and reply comments
were received in response to that pro-
posal.' Several of these comments have
led us to make changes of substance in
the regulation as originally proposed, A
discussion of the major substantive com-
ments folows:

1, IN GENERAL

For the most part the persons com-
wenting on the proposed regulation fell
into two categories: Those who con-
sidered some or all of the proposed re-
quirements for a notice much too restric-
tive, and those who supported the pro-
posal because of its restrictive require-
ments. One comment urged that, under
the regulation, users be required to give
advance notice to copyright owners; it
took the position that, unless the initial
requirements for serving mnotice were
placed on the user, the purpose of the
statute could be served only by placing
few if any restrictions on the right- of
copyright owners to serve blanket
notices. Other comments took the oppo-
site view: That there would be no justifi-
cation for placing the burden of serving
advance notice on the user, and that the
regulations should not encourage the
routine filing of blanket notices that

would in practice require the payment of

‘royalties for all nonprofit performances

where admission fees are charged.



After careful consideration the Copy-
right Office can see no basis for requir-
ing, by regulation, the user to notify the

eopyright owner of the performance or

the works to be performed. At the same
tine, we recogndze the formidable prac-
tical problems facing copyright owners
in learning of performances and. in giv-
ing meaningful notices. On the basis of
the comments, we belleve that the re-
quirements under our eariier proposals
would have been too stringent to be
practical: We have therefore made some
substantial changes which liberalize the
requiremnents, particalarly in the ares of
bianket notices.

2, CoRTENTS oF NOTICE

Reference ta statutory euthority. One
recommended g the

d changin
to refer to “17 U.S.C. $110.

(4)” to a more general requirement. We
agree that, as long as the user is given
a general reference to the statutory pro-
vision invelved, an explicit citation is
ot necessary, and we have revised the
proposed regulation. nceordingls

Date and place of performance. Two
- canuments objected to the proposed re-
guirement that, where the exact date or
piace of a particular performance, or
both, are not known, the notice must
~“glt of the information the
copyright awner has about the plans for-
the particular performance and the
source - of that information™ It was

vealing the source of the Information
- might be Inhibiting if the source were
confidential. We believe these arguments
bave merit, and have revised paragraph
) (1> }) - accordingly. However,
cannot agree with the further sugges-
tion that a notice be considered valid
even ¥ the copyright owner has no in-
formation whatever about any plans fo1
a performance. We believe that the
statutory scheme envisioned the serving
of notices with respect to particular per-
formanees, and was not intended to
_allow the filing of one blanket notice
that would be effective for all future
performances by & particular user and
for all time to come.
ldeniification ©of works. Objections
were also raised with respect to those
parts of the regulation requiring clear
identification of the particular works in-
volved by title and author, and per-
mittting the service of blanket objections
only wmder certain rather restrictive
condittons. The substance of these ob-
jections, which we have accepted - to
some extent, is discussed below In con-

nection with paragraph (e)(2), deaking -

with- the requirements for blanket
notices. We have amended paragraph
@ (DU to reflect the lberalized
requirements for blanket notices in
paragraph (c)(2). The thinking be-
hind revised paragraph (c){(D i) is
that, 1 the copyright owner is aware
of the particular works to be performed,
or if the owner has objections to the

*Error; line should read: "ever, if the objections extend

performance of particular works, those

works should be clearly identified; how-

ever, if the objections extent beyond*
the particular works identified, or if

no particular works are identified, the

notice of objection can mclude a blanket

abjection to the performance of unspeci-

fled works of that copyright owner, if

the conditions for the service of blanket

objections are met.

Statement of reasons. No objections
were raised with respect to the specific
provision of paragraph (c)(1) (iv), re-
quiring “a concise statement of the rea-
sons for the objection.” However, strong
exception was taken to statements in the
preamble to the proposed regulation in-
dicating that, in the view of the Copy-
right Office, the legislative history of
section 110(4) “suggests that notices of
objection were not intended to consist
of genexral or blanket prohibitions, but
were intended to be the result of indi-
vidusal copyright owners’ decisions based
on personal objections to having their
works used without permission for ‘edu-
cation; religious, or charitable’ fund
raising activities with which they were
not in sympathy.” Upon further con-
sideration we adhere to the first part of

this statement—that the intention of

the statute was for notices to be filed in
particular cases rather than on & blan-
ket basis. However, we agree that the
last part of the statement—that the
objections were intended to be based on
personal reactions against having an in-
dividual owner’s works used for causes
with which that owner is unsympa-
thetic—is too restrictive. While this
thinking undouhtedly infiuenced the
Ceongressional decision to provide for a
“veto” in section 110(4) (B), there is
nothing in the statute or its legislative
history to prevent a copyright owner
from filing an objection based on a de-
sire not to have his or her works per-
formed without permission under any
circumstances when an admission fee is

charged.

Blanket Notices. As already Indicated,
the strongest and meost serious objec-
tions to the proposed regulation dealt
with the conditions for the validity of “a
blanket notice lacking separate identifi-
cation of the perticular copyrighted
works covered by the objection.” Section
110¢(4) speaks im terms of exempting
from liability the “performance of a
nondramatic literary or musical work,”
and passes on to the Register of Copy-
rights the responsibility for prescribing
the “form, content, and manner of serv-
ice” of notices of objection that, if
served by “the copyright owner” under
specified conditions, will negate theé
exemptiion. Taken as-a whole, we believe
the Register’s responsibility in issuing
these regulations is to reach a reason-
able balance that carries out the funda~
mental purposes of section 110(4) in
practice. As a practical matier, we be-
lieve this means that blanket objections
should be permitted to the extent that
they are necessary to avoid unfair bur-
dens on copyright owners, but not to the
extent that they are used routinely to
render the exemption of section 11G(4)

that imposing the first fou

nugatory whenever admission fees are
charged. Achieving this balance is ex-
tremely difficult but, since Congress has
chosen to entrust this responsibility to
::e Copyright Office, we cahnot abdicate

It should be recognized that the sys-
tem envisioned by section 110(4) (B) of
the statute represents an :entirely new
departure in copyright law, and that'
any effort to implement it must neces-
sarily be considered exp¢rimental. It
will, of course, be necessary to evaluate
very closely how these regulations work
out in practice over a reasonable period
of time. If it should become apparent
that these regulations are being used to
negate the exemption of section 110(4),
we will be prepared to comsider appro-
priate amendments.

Under our earler proposal the valid-
ity of blanket notices would have de-
pended on five conditions: (1) all copy-
rights must have at least one common
owner who has authorized service of the
objection and Is identified in the notice;
(2) the owner lacks complete knowledge
of the works to he performed and wishes
to object to “a partlcular performance
of any or all works of which he or
she I3 copyright owner”;— (3) more
than one hundred works sre involved;
(4) if the notice is served by an agent
or performing rights society, the owner
must have expressly authoriged the serv-
ice with respect to the particular per-
formance and. works; and (5) the No-
tice must Identify a persom fo contact
for informstion about particular titles.
There were strenuous objections to these
conditions; authors and publishers ob—
jected particularly to the third and
fourth conditions on the tinds of bur-
densomeness and - impracticality, and
one performing rights sodiety argued
of the five
conditions would, in effect, reduce a
“meaningful right” to. a ‘‘compulsory
and gratuitous license.” In ‘the light of
these arguments, we have modified our
earlier proposal in an effort to make the
requirements for blanket notices less
onerous and more practical while, at the
same time, seeking to provide the user
with meaningful information as to the
particular works covered by the notice.

A point of particular concern involves
the status of performing rights societies
under the regulation, whether as “copy-
right owners,” “duly suthorized agents,”
or otherwise. Upon consideration of the’
various questions raised in this connec-
tion we have concluded that it would
be a mistake to deal with' performing
rights socleties as a category separate
and different from the twd categories
identified in the statute as entitled to
sign the notice: “the copyﬂght owner”
and “such owner’s duly @ authorized
agent.” We have therefore deleted the
definition of “performing rights soctety”
in subsection (a) and the references to
performing rights socleties'in subsec-
tions (¢) and (1) and have axided a def-
initlon of “copyright owner® for pur-
poses of this section.

As modified, the requirements for &
blanket notice under subsection (c) (2)

beyond"



are substantially liberalized, A notice
can be filed by an agent for more than
one copyright owner, Instead of the
earlier requirements that the ewner
lodge objection with respect to all works
of which he or she is copyright owner
and that these works total one hundred
or more, the final regulation asks for
some descriptive identification of the
common characteristics shared by each
group of works covered by the blanket

notice (e.g., common guthor, owner, pub~,

lisher or licensing agent). The require-
ment for express authorization has been
dropped, but the provision requiring
identification of an individual who can
be contacted for further information has
been expanded in an effort to insure that
users are not left in the dark as to
whether a particular work or works is
actually covered by the blanket notice.
Additipnally, where the notice does not
iden the copyright owner, the agent
filing the objection must include an of-
fer to identify the owner or owners, so
that the person responsible for the per-
formance can contact them directly.

3. SIGNATURE AND SERVICE

Several comments suggested that, be-
cause of the strict time-limit provided
by the statute, it should be possible to
file notice by wire, following up with a
confirmation bearing a handwritten sig-
nature. We have adopted this sugges-
tion and, as recommended in one of the
comments, have added a requirement
that the date of signature be included
in the notice. Because of questions raised
as to the effective date of service, we
have also added a provision making clear
that it is the date the notice is received
by the person responsible for the per-
formance,

4. EFFECTIVE DATE OF REGULATION

As recommended in the one comment
received on the point, the effective date
of the final regulation is January 1, 1978.
This is the effective date of the new Act,
and it would not be fair to copyright
owners to delay the effective date of the
regulation beyond the date when their
rights are established by law.

Final Regulation. Part 201 of 37 CFR
Chapter I is amended by adding a new
§ 201.13 to read as follows:

§ 201.13 Notices of objection to certain
noncommercial performances of non-
dramatic literary or musieal works.

(a) Definitions. (1) A “Notice of Ob-
Jection” is a notice, as required by sec-
tlon 110(4) of title 17 of the United
States Code as amended by Pub. L. 94—
553, to be served as a condition of pre-
venting the noncommercial performance
of a nondramatic literary or musical
work under certain circumstances.

(2) For purposes of this section, the
“copyright owner” of a nondramatic lit-
erary or musical work is the author of
the work (including, in the case of a
work made for hire, the employer or
other person for whom the work was
prepared), or a person or organization
that has obtdined ownership of the ex-
clusive right, initially owned by the au-
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thor, of performance of the type referred
to in 17 U.S.C. § 110(4). If the other re-
quirements of this section are met, a No-
tice of Objection may cover the works of
more than one copyright owner.

(b) Form. The Copyright Office does
not provide printed forms for the use of
persons serving Notices of Objection.

(¢) Contents. (1) A Notice of Objec-
tlon must clearly state that the copyright
owner objects to the performance, and
must include all of the following:

(1) Reference to the statutory author=
ity on which the Notice of Objection is
based, either by citation of 17 U.8.C.
§ 110(4) or by a more general characteri-
zation or description of that statutory
provision;

(li) The date and place of the per-
formance to which an objection is being
made; however, if the exact date or place
of a particular performance, or both, are
hot known to the copyright owner, it is
sufficlent if the Notlce describes what-
ever information the copyright owner
has about the date and place of a par-
ticular performance, and the source of
that information unless the source was
considered private or confidential;

(il) Clear identification, by title and
at least one author, of the particular
nondramatic literary or musical work
or works, to the performance of which
the copyright owner thereof is lodging
objection; a Notice may cover any num-

ber of separately identified copyrighted

works owned by the copyright owner or
owners serving the objection. Ajterna-
tively, a blanket notice, with or without
separate ldentification of certain copy-
righted works, and purporting to cover

one or more groups of copyrighted works.

not separately identified by title and au-
thor, shall have effect if the conditions
specified in paragraph (c) (2) of this sec-
tion are met; and

(v) A conclse statement of the reasons

for the objection.

(2) A blanket notice purporting to
COVer one or more groups of copyrighted
works not separately identified by title
and author shall be valid only if all of
the following conditions are met:

() The Notice shall identify each
group of works covered by the blanket
notice by a description of any common
characteristics distinguishing them from
other copyrighted works, such as com-
mon author, common copyright owner,
common publisher, or common. licensing
agent;

1. The Not.lce shall identify a par-
ticular individual whom the person re-
sponsible for the performance can con-
tact for more detatled information about
the works covered by the blanket notice
and to determine whether a particular
work planned for performance is in fact
covered by the Notice. Such identificay
tion shall include the full name and busi-
ness and resldence addresses of the in-
dividual, telephone numbers at which
the individual can be reached throughout
the period between service of the notice
and the performance, and name, ad-
dresses, and telephone numbers of an-
other individual to contact during that
period in case the first cannot be reached.

(1) If the copyright owner or owners
of all works covered by the blanket no-
tice is not identifled in the Notice, the
Notice shall include an offer to identify,
by name and last known address, the
owner or owners of any and all such
works, upon Tequest made to the individ-
ual referred to in paragraph (e) (2) (i1).
of this sectiorl.

(3) A Notice of Objection must also
include clear and prominent statements
explaining that:

(). A failure to exclude the works
identifled in the Notice from the per-
formance in question msay subject the
person responsible for the performance
to Uability for eopyright infringement;
and

(11) The objection 1s without legal ef-
fect if there is no direct or Indirect ad-
mission charge for the performance, and
i the other conditions of 17 U.8.C. § 110
(4) are met.

(d) Signature and Identiﬂcation (V)
A Notice of Objection shall be in writ-
ing and signed by each copyright owner,
or such owner’s duly authorized agent,
as required by 17 U.8.C. § 110(4) (B) (D).

(1) The signature of each owner or
agent shall be an actual handwritten sig-
nature of an individual, accompanied by
the date of signature and the full name,
address, and telephone number of that
person, typewritten or printed legibly by
hand.

(i) If a Notice of Objection is ini-.
tially served in the form of a telegram
or similar communication, as provided
by paragraph (e) of this section, the
requirement for an individual's hand-
written signature shall be considered
walved if the further conditions of sald

- paragraph (e) are met.

(e) Service. (1) A Notice of Objection
shall be served on the person responsible
for the performance at least seven days
before. the date of the performance, s
provided by 17 U.8.C. §110(4) (B) (1}).

(2) Service of the Notice may be ef-
fected by any of the following methods:

(1) personal service;

(i) HArst-class malil;

(i) felegram, cablegram, or similar
form of communication, if: (A) the No-
tice meets all of the other conditions
-provided by this section; and (B) before
the performance takes place, the person
responsible for the performance receives
written confirmation of the Notice, bear-
ing the actual handwritten signature of
each copyright owner or duly authorized

agent,

(3) The date of service is the date the
Notice of Objection is received by the
person responstble for the performance
or any agent or employee of that person.
(17 U8.C. 207, and under the following sec-
tions of Title 17 of the United States Code
?’32&)lwnded by Pub. L. 94-563: #§ 130(4):

Dated: December 20, 1977,

BARBARA RINGER,
Reglster of Copyrights.
.bproved by:
DANIEL J. BOORSTIN,
Librarian of Congress,
[FR Doc.T1-96956 Flled 12-27-77;8:45 am]






