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MATERIAL ON COPYRIGHT REVISION BILL

Pages H 10872 through H 10911 of the CONGRESSIONAL RECORD,
Volume 122, Number 144 (daily edition, September 22, 1976), concerning
the bill for the general revision of the copyright law (S.22, Union
Calendar No. 759), on the floor of the House of Representatives are

set forth below,

COPYRIGHT LAW REVISION

Mr. MURPHY of Illinois. Mr. Speaker,
by direction of the Committee on Rules,
I call up House Resolution 1550 and ask
for its immediate consideration.

The Clerk read the resolution; as fol-
lows:

H. Rxs. 1550

Resolved, That upon the adoption of this
resolution it shall be in order to move, sec-
tion 47°2(a) * tv= Congressionsl Budget Act
of 1974 (Fucus saw 03-344) to the conirary
notwiths ing, taft the House rescive it-
- o't into the Committes of the Whole House

State of the Union for the considera-
of the bill (8. 23) for the general revi

fined to the bill and shall continue not to
exceed one hour, to be equally divided and
controlled by the chbairman and ranking
minority member of the Committes on the
Judiciary, the bill shall be read for amend-
ment under the five-minute rule. It shall be
in order to consider the amandment in the
nature of s substitute recommendsd by ths
Committes on the Judiciary now printed in
the bill as an original bill for the purpose of
amendment under the five-minute rule. No
amsndment to said smendment shall be (in
order except amendments offered by direc-
tion of the Committee on the Judiciary and
germane amendments printed in the Con-
gressional Record at least three calendar days
prior to the start of the consideration of said
bill for amendment, but sald amendments
shall not be aubjoct to amendment oxupt
those offered by di of the C

on the Judiciary. At the conclusion of such
consideration, the Committes shall rise and
report the bill to the House with such
amendments as may have been adopted, and
any Member may demand a separate vote in
the House on any amsndment adopted in the
Committee of the Whole to the bill or to the
committes amendment in the nature of a
substitute. The previous question shall be
considered as ordered on the bill and amend-
ments thereto to final passage without in-
tervening motion except one motion to re-
commit with or without instructions.

Mr. MURPHY of Hlinois. Mr. Speaker,
I yleld the usual 30 minutes for the
minority to the distinguished gentleman
from Mississippi (Mr. Lorr). Pending
thatlyieldmyneltsuehtimeaslmny

'mxme

A...L- 132

(Mr. MURPHY of lllinois asked and
revise and ex-

p. - X L
House Resclution 1550 provides for n
modified open rule providing for 1 hour
of general debate on 8. 22, the copyright
law revision. The rule provides that the
commlttee substitute, now printed in the
bill, be'in order as an original bill for
the purpose of amendment. House Reso-
lutiop 1550 further provides that only

printed in the ComorEssiowar Rzcord 3
calendar days prior to the consideration
of the bill for amendment, will be In
order. Amendments printed in the Rac-
orp can only be amended by the Judi-
ctary Committee.

House Resolution 1550 waives section

402(a) of the Congressional Budget Act

to permit the consideration of this bfll.

8. 22 is in violation of the Budget Act
since the bill was not reported from the
House Judiciary Committee by Mu 18
but contains an authorization eff

" In fiscal year 1977. m.mdlchryCom-

mittee will amend the biil on the floor
eliminating the flscal year 1977 author-
ization to conform to the provisions of
the Budget Act.

- 8. 22 provides for the first comprehen-
sive revision of the copyright law-—title
17 of the United States Code—since 1909.
THis bill extends copyright lability to
two previously exempted groups: The
operators of jukeboxes and of cable tele-
vision systems.

The bill also extends the length of
copyright protection to the life of the
creator plus 50 years. Existing works
would receive an extension of 73 years.

8. 22 further provides that in 1981 the
requirement that all copyrighted books
and materials be printed in the United
States be terminated

Among other pmvl.sions of the bill, a
three-member commission, appointed by
the President, would determine ocopy-
richt royaity rates, distribute royaity
fees, and settie disputes.

for a general revision of the copyright
laws. The rule waives section 402(a) of
the Congressional Budget Act, which re-
quires authorlntlo: to be reported by

May 18, 1978, and contains an authoriza-
tion for fiscal year 1977. In this connec-
tion, it is my understanding that the

Budget Committee will not oppose the -

walver, since the Judiciary Conimittee

year 1978,
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Pursuant to the terms of the rule, the
bill may be debated for 1 hour and will
be read for amendment under the 5-
minute rule. The committee amendment
in the nature of a substitute is made in
order as an original bill for purposes of
amendment. No amendment to the com-
nittee amendment i{n the nature of &
substitute will be in order except amend-
ments offered by the direction of the
Judiciary Committee and germane
amendments printed in the Cowches-
SI0KAL Rxcorp at least 3 calendar days
prior to the start of consideration of the
bill for amendment. These amendments,
however, will not be subject to amend-
mert except those offered by direction
of the Judictary Committee.

8. 22 provides for a general revision of
the US. copyright law, title 17 of the
United States Code. This measure passed
the Senate on February 19 of this year
by unanimous consent vote. After hear-
ing 100 witnesses and holding 22 days of
markup, the Judiciary Committee re-
perted the bill to the House on Septem-
ber 3, 1976.

The estimated cost of the legislation
for the first fiscal year is $! milljon.
‘Thereafter, no Federal expenditures are
expected for the next 4 years.

Mr. Speaker, I believe this is & fair
rule; and I urge its adoption so that we
may proceed to consider this extremely
important Jegislation.

Mr. BAUMAN. Mr. Speaker, will the
gentleman yleld?

Mr. LOTT. I yield to the gentleman
from Maryland.

Mr. BAUMAN. Mr. 8peaker I ask for
this time to inquire from whomeaver might
be able to answer, perhaps the chairman
of the Judiciary Committee, what the
program plans are for the rest of this
evening. Are we going to finish this bill
or not? It 18 8 o’clock. I have heard it
might take 3 hours. The Members might
like to know what the plan is.

Mr. KASTENMEIER, Mr. 8peaker, will
the gentleman yield?

Mr. LOTT. 1 yield to the gentleman
from Wisconsin.

Mr. KABTENMEIER. Mr. Speaker,
soon after we g0 into the Committee of
the Whole, I would think Members desir-
ing to speak on this bill might limit their
remarks to about 30 or 40 minutes at the
most.

As far as the amendments are con-
cerned, I know of at least five that will
be offered en bloc and having talked to
some of the Members I do not think the
debate will be extensive. Therefore, I
would predict that after we go into the
Committee of the Whole, we should take
about 1% hours to 2 hours, but not more
than that.

Mr. BAUMAN. Mr. Speaker, I thank
the gentleman for that explanation.

Mr. MURPHY of Illinois. Mr. Speaker,
I have no further requests for time and
1 move the previous question on the
resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on the

movet.hstthenmnemolvemeum
mecmmamemnoman
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the State of the Union for the considera-
tion of the Senate bill (8. 22) for the
general revision of the copyright law,
title 17 of the United States Code, and
for other purposes.

The SPEAKER. The question is on
the motion offered by the gentleman
from Wisconsin (Mr. KASTENMEIEZR) .

IN THE OOMMITTER OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Unjon for the con-
sideration of the Senate bill, 8. 22, with
Mr. Sartr of Iowa in the chair.

‘The Clerk read the title of the Senate
bill.

By unanimous consent, the first read-
ing of the bill was dispensed with.

The CHAIRMAN. Under the rule, the

utes, and the gentleman from Illinois
«Mr. Ramssack) will be recognized for
30 minutes.

The Chair now recognises the gentle-
man from thmdn (Mr. KasTEN-
MEIER.)
Iytelds\nhtlmeuhemyeonsnme
to the distinguished chairman of the
Committee on the Judiciary, the gentle-
man from New Jersey (Mr. RopiNo).

(Mr. RODINO asked and was given
permission to revise and extend his
remarks.)

Mr. RODINO. Mr. Chairman, today is
a proud day for the Copyright Subcom-
mittee and for its parent Juditiary Sub-
committee as we present to the House—
unanimously by the subcommittee and
with one sole dissent in the full commit-
tee—the bill B. 22 for general revision
of the copyright law, with a committee
amendment in the nature of a sybsti-
tute.

When one considers the extended back-
ground of this legislation and the diffi-
culties that have been overcome in the
process, the reason for our pride is not
hard to see. Under the chairmanship and
gifted guidance of our colleague Bos
KasTENMEIER Oof Wisconsin and the un-
flagging cooperation of the ranking mi-
nority member of the subcommittee, Toum
Ranssack of Illinois, our subcommitiee
undertook and has brilliantly brought to
conclusion an enormous task.

The present copyright law is essen-
tially as enacted in 1809. The tech-
nological and communications develop-
ments since that time have rendered that
law obsolete and inadequate. It is the
purpose and effect of the copyright bill
which we bring you today to provide for
a general revision of the copyright law.

‘The first American copyright law was
enacted by the Pirst Congress in 1780,
in exerche of the constitutional Dower

te the Pr ot 8ch
mmn Arts, by for limtted 'nnna
to Authors and Inventors the exclusive Right
10 their respective Writings and Discoveries.

Comprehensive revisions were enacted,
at intervals of about 40 years.

Since 1909 significant changes in tech-
nology have affected the operation of the
eopyright law.
sound recordings had just made thetr
appearance in 1909, and radio and tele-
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vision were still in the early stages
their development. During the past half
century a wide range of new techniques
for capturing and communicating
printed matter, visual images, and re-
corded sounds have come into use, and
the increasing use of information stor-
age and retrieval devices, communica-
tions satellites, and laser technology
promises even greater changes in the
near future. The technical advances have
generated new industries and new meth-
ods for the reproduction nad dissemina-
tion of copyrighted works, and the busi-
ness relations between authors #nd users
have evolved new patterns.

Against this background of need for
revision and after extended hearings and
study, the committee in 1967 brought
forth and the House enacted a compre-
hensive revision bill. The Senate, how-
ever, was unable to enact this measure
Not until 1974 did the Senate [ 3
copyright bill. Reintroduced in 1875,
measure became the basis for 8. 22 and
the House companion bill, HR. 2223.

During 1975, the House Judiciary 8ub-
committee conducted extensive hearings
at which nearly 100 witnesses were heard.
Following some 22 days of public mark-
up sesstons in 1976 the House subcommit-
tee favorably reported S. 22, by a unani-
mous vote, on August 3, 1976, with an
amendment in the nature of a substitute.
The Committee on the Judiciary now
reports that bill, as amended, without
change.

In reporting 8. 22, the committee has
deleted and held over for further con-
sideration in the 95th Congress title
of the bill that would create a new syste!
of protection for ornamental designs of

The legislation before us now contains
a number of complex and important
provisions. These include: Increased
term, fair use, exemptions related to the
handicapped, royalitv {ees for cable tele-
vision systems, mechanical royalties, and
compulsory license for public broadcast-

ing. The bill eliminates the so-called .

manufacturing clause which has per-
formed a tariff function in the guise of

t.

Mr. Chairman, it is with the most
profound respect that I urge my col-
leagues to vote to enact this monumental
revision.

(Mr. KASTENMEIER asked and was
given permission to revise and extend his

remarks.)

Mr. KASTENMEIFR. Mr. Chal.rman
I yield myself such time as I may con-
sume.

Mr. Chairman, at the outset, I would
like to compliment the Members of the
subcommittee who worked so hard on
this particular legislative endeavor: the
gentleman from @linois (Mr. RaiLs-
BAcx) ; the gentleman from California
(Mr. Wiocins); and on our side, the
gentleman from California (Mr, DaNIEL-
80N) ; the gentleman from Massachusetts
(Mr. DRINAN) ; the gentleman from New
York (Mr. BaorLLo) ; and the gentleman
from New York (Mr. PATTISON) ; as well
as the other gentlemen, the gentleman
from Calffornia (Mr. Epwamps); the
gentleman from Michigan (Mr. Huxrca-
fesoN) ; wWho 10 years ago served on the

-
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subcommittes and worked on the project
at that time, .

Mr. Chairman, the Committee on the
Judiciary has reported favorably the bill,
S. 22, revising the copyright code of the
United States.

The existing Copyright Code was en-
acted in 1909 and has . basically
unchanged since that time even though
the intervening years have witnessed
revolutionary technological develop-
meats which have totally chanzed the
nineteenth century sssumptions upon
which thatlaw was based.

Attempts to modernize the law began
over 50 years ago, in 1924. Before World

the other. The efforts which resulted in
the committee bill before you today be-
gan in August 1965 when Congress au-

vision of the Register of Copyrights.
On the basis of that study former
chairman, Emanuel Celler, in 1968 intro-
duced the general revision which is the
forerunner of 8. 23. It was my pleasure
to chair 22 days of public hearings and 51
days of markup on that bill during the
88th Congress. The result of that effort

cable TV proviston, however, the bill dted
in the Senate. -

ment to pass the bill. However, our com-
mittee received the measure far too late
in that session to act, especially given the

gress the Senate quickly
a second time and our committee began
work in earnest to produce a bill that
would balance the competing interests of
the various affected economic groups and
at the same time serve the general public
interest. The Subcommittes on Courts,
Civil Liberties, and the Administration of
Justice held a total of 17 days of hearings
at which testimony was received from 99
different witnesses. These hearings were
followed by 25 days of markup which re-
sulted in the bill before you this morning.

Much of the bill is merely a restate-
ment of existing law, both statutory law
and the judicial doctrines which over the
years have grown uo around the 1909
code. However, the bill does contain a
number of significant changes.

First, copyright protection is changed
from ihe current maximum term of 56
years ‘o the life of the author plus 50
years. This is in keeping with the stand-
ard recognized throuchout the world, and
will enable the United States to more
easily reach reciprocal agreeemnts on
copyright matters with other nations. All
ropyrights presently in existence would
be vafld unt{l 78 years from the date of
publication.

Secondly, the bill extends copyright
protection to two areas which are not
presently covered—performance of copy-
righted musical works by jukeboxes and
retransmission of copyrighted works by
cable television systems. However, the
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committee has greatly softened the im-
pact of this extended copyright coverage
by providing that jukebox operators and
cable television systems will be entitled
to compulsory licenses at very reasonable
fees which are provided in the bill. The
bill contains special provisions for small
cable systems which require them to
make only a nominal payment.

. In addition, the bill raises the so-called
mechanical royalty from the curremnt 2
cenrts per pound to 234 cents or 8/10 cents
per minute of playing time, whichever is
greater. The m royalty is the
minimum payment which must be made
to the copyright owner by record com-
panies for the right to produce a record-
ing of a work which has already been
recorded.

Three issues in the bfll were most
troublesome for the committee. These
were: Photocopying by public libraries,
the copyright liability of cable television

tion. The tirird major group is the Na-
tional Assoctation of Brosfcasters. We

“private attorneys general” by grauting
them the right to sue cable systems which
violate the terms of the compulsory 1li-
cense in the bill even though they have
pot been directly injured by a cable
system’s alteration of their own signals.
I was disappointed to learn that very re-
cently the Community Antenns Televi«
Association—CATA—has ralsed sev-
eral questions about the provisions of the
bill dealing with itmportation of foreign
signals from Mexico and Canada, powers
of .the Copyright Reyalty Commbssion to
change cable roysities on the basis of
changes in FCC rules governing eports
programing, the definition of local serv-
ice area, and the requirement of the bill
that all cable systems, even those re-
transmitting local signals, pay some
copyright royalty.
. The Members of the House should
know that during the 22 markup sessions
on the bill, many of which were sttenxied
by representatives of CATA, none of these
points was raised. However, the Com-
mittee did miake special efforts to sccom-
modate the needs of the small cable ays-

§

fied separately from the useful articles of
which they are part. This “no mans land”
between copyright and patent law pre-
sents difficuit publie policy questions. The
Department of Justice strongly opposed
the creation of this new form of intel-
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ing of the concept of ‘“‘publication” in
the case of a work of art, such as a paint-
ing or statue, that exists in only one
copy. It is not the cummittee’s intention
that such a work would be regarded as
~published” when the single existing copy
1s sold or offered for sale in the tradi-
tional way—for example, through an art
dealer, gallery, or auction house. On the
other hand, where the work has been
made for reproduction in multiple
copies—as in the case of fine prints such
as lithographs—or where multiple re-
productions of the prototype work are
offered for purchase by the publio—as in
the case of castings from a statue or re-
productions made from a photograph of
& painting—publication would take place
at the point when reproduced copies are
publicly distributed or when, even if only
one copy exists at that point, reproduc-
tdons are offered for purchase by multiple
members of the public.

Another question involves the refer-
ence to “teacher” in the “Agreement on
Quidelines for Classroom Copying in
Not-for-Profit Educational Institutions”
reproduced at pages 68-70 of the com-
mittee’s report No. 94-1476 in connec-
tion with section 107. It has been pointed
out that, in planning his or her teach-
fag on a day-to-day basis in a variety
of educational situations, an individual
teacher will commonly consult with -
structional specialists on the staff of the
school, such as reading specialists, cur-
riculum specialists, audiovisual diree-
Sors, guidance counselors, and the like.
As long as the copying meets all of the
other criteria laid out in the guidelines,
mcluding the requirements for spon-
taneity and the prohibition against tbe
copying being directed by higher au-
thority, the committee regards the con-
eept of “teacher” as broad enough to
include instructional specialists work-
h( in consultation with actual instrue-

Also in consultation with section 107,
the committee’s attention has been di-
rected to the unique educationzl needs
and problems of the approximately
50,000 deaf and hearing-impaired stu-
dents in the United States, and the
inadequacy of both public and commer-
cial television to serve their educational
needs. It has been suggested that, as
long as clear-cut constraints are im-
posed and enforced, the doctrine of fair
use is broad enough to permit the mak-
ing of an off-the-air fixation of a tele-
vision program within a nonprofit edu-
cational institutional for the deaf and
hearing impsired, the reproduction of a
master and a work copy of a captioned
version of the original fixation, and the
performance of the program from the
work copy within the confines of the
institution. In identifying the con-
straints that would have to be imposed
within an institution in order for these
activities to be considered as fair use,
it has been suggested that the purpose
of the use would have to be noncom-
mercial in every respect, and educa-
tional in the sense that it serves as part
of a deaf or hearing-impaired student’s
learning environment within the ingti-
tution, and that the institution would
have to insure that the master and work
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copy would remain in the hands of &
limited number of authorized person-
nel within the institution, would be re-
sponsible for assuring against its un-
authorized veproduction or distribution,
or its performance or retention for other
than educational purposes within the
institution. Work copies of captioned
programs could be shared among in-
stitutions for the deaf abiding by the
constraints specified. that
these constraints are both imposed and
enforced, and that no other factors in-
tervene to render the use unfair, the
committee believes that the activities
described could reasonably be considered
fair use under section 107.

Further, on pages 70 and 71 of the
committee report Guidelines for Educa-
tional Uses of Music under section 107
are set forth. Those guidelines reprceent
the understanding of the Music Publish-
ers’ Association of the United States,
Inc., the National Music Publishers As-
sochmon Inc., the Music Teachers Nea~
tional Anoch.tlon. the Music Educators
National Conference, the National As-
sociation of Bchools of Music, and the
Ad Hoc Committee on Copyright Law
Revision as expressed in a joint letter to
me dated April 30, 1976.

The report, as printed, does not reflect
a subsequent change in the joint guide-
lines which was described in a sttbsequent
letter to me from a representative of the
above named organisatiens. Subsection
A 2. of the guidelines should be changed
o read as follows: "2, For academic pur-
noses other than performance, single or
multiple copies of excerpts of works may
be made, provided that the excerpts do
not comprise a part of the whole. which
would constitute a performable unit such
as a selection, movement or aria, but in
no case more than 10 percent of the
whole work. The number of copies shall
net exceed one copy per pupil.”

In addition, Mr. Spesker, the para-
graph beginning at the bottom of page
97 and concluding at the top of page 98
is intended to mean that, in one instance,
specific additional payments are to be
made for carrying specific additional
programs. Where a cable system, at its
own discretion, deleteg certain programs
and substitutes other, live, programs, an
additional payment is to be made: this
identifiable payment is intended to be
distributed to the specific program
source, that is, owners of live programs.

Finally Mr. Chairman, I would like to
observe that the House bill differs from
the Senate bill in its treatment of public
broadcasting, especially regarding use of
nondramatic literary works. We did not
feel justified in going as far to guarantee
arrangements for public broadcasters as
they would have liked. Our preference
was to encourage private negotiations,
and, particularly in nondramatic literary
works, we established a framework which
we believe will be helpful in such private
negotiations. We provided for an anti-
trust exemption so that publishers and
authors could get together with public
broadcasters in standard
terms, rates, and clearance mechanisms
without running afoul of the antitrust
laws. We also provided for a report to
Congress in 2 years so that the out-
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come of such private arrangements
could be made known to us. I am advised
that indeed publishers and authors and
public broadcasters are talking together
this very week in an effort to set up suit-
able common. rates and practices for
public broedcasters. I am very en-
couraged by this report, and I hope they
will come t0 a successful conclusion be-
fore our conference on this bill with the
Senate. : .

Mr. Chairman, because of the complex-
ity of this bill and the delicate balances
which it creates among competing eco-
nomic interests, the committee will re-
aist extensive amendment of this bfll. On
behalf of the committee I would urge all
of ‘my collenzues to vote favorably on
8. 22.

Mr. SKUBITZ. Mr. Churman. will the
gentleman yieli?

Mr. KABSTENMETER. I am happy to
vield to my friend, the gentleman from
Kansas.

Mr. SKUBITZ. Mr. Chairman. I thank
my friend, the gentleman from Wiscon-
sin, for ylelding.

Mr. Chairman, I have received a gre;: :
schoolteachers

deal of mail from the

my district who are particularly con-
cerned about section 107—fair use—the
fair use of copyrighted material. Having
been a former schoolteacher myself, I
believe they make a good point and there
is a sincere fear on their part that, be-
cause of the vagueness or ambiguity in
the bill's treatment of the doctrine of
fair use, they may subject themselves to
liability for an unintentional infringe-
ment of copyright when all they were
trying to do was the job for which they
were trained.

The vast majority of teachers in this
country would not knowingly infringe
upon a person’s copyright, but, as any
teacher can appreciate, there are times
when information is needed and s avail-
able, bui may be literally impossible to
locate the right person to approve the
use of that material and the purchase of
such would not be feastle and, in the
meantime, the teacher may have lost that
“teachable tnoment.”

Did the subcommittee take these prob-
lems into consideration and did they do
anything to try and help the teachers to
better understand section 107?

Have the teachers been protected by
this section 107?

Mr, KASTENMEIER. Mr. Chairman, tn
response to the gentieman's question and

Over the years this has been one of
the most difficult questions. It is & prob-
lem that I believe has been very success-
{ully resolved.

Bection 107 on “Fair Use” has, of
course, restated four standerds, and these
standards are, namely: The purpose
and character of the use of the material ;
the nature of the copyrighted work; the
amount and substantiality of the portion
used in relation to the copyrighted work
as & whole; and the effect of the use upon
the potential market for or value of the

opopFlc
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P Y Kansas (Mr. Sgustrz) understands
% ¢ a8 & schoolteacher himself,

Therefore, the educators, the proprie-
tors, and the publishers of educational
materials did, at the committee's long
insistence, get together. Whije there were
many fruitless meetings, they did finally
get together.

Mr. Chairman, I will draw the gentle-
man's attention to pages 65 through T4
in the report which contain extensive
guidelines for teachers. I am very happy
to say that there was an agreement
reached between teachers and publishers
of educational material, and that today
the National Education Association sup-
ports the bill, and it has, in fact, sent a
telegram which at the appropriate time
I will make & part of the Rxcorp and
which requests support for the bill in its
present form, believing that it has satis-
fled the needs of the teachers:

NaTioMAL EpUCATION ASSOCIATION,
Washington, D.C., September 10, 1976.

National Education Association urgently
requests your support of the Copyright Re-
vision bill, HR. 2223, as by the
Judiciary Committes. This compromise sffort
represents & major breakthrough in establish-
for the use of

. We ask your support of the
committee bill without amendmsnts.

Jamszs W. Garxmw,
Assistant ¢ for Legislati

Mr. SKUBITZ. Mr. Chairman, if the
gentleman will yieid further, then the
NEA is satisfied with the language in
the bill as it now stands; is that correct?

Mr. KASTENMEIER. The gentleman

~gorrect,

dr. 8KUBITZ. Mr. Chairman, I thank
...¢ gentleman.

Mr. RAILSBACK. Mr. Chairman, I
yield such time as he may consume to
the gentleman from Michigan (Mr.
HvurcHINSON), the ranking minority
member.

(Mr. HUTCHINSON asked and was
given permission to revise and extend hia
remarks.)

Mr. HUTCHINSON. Mr, Chairman, I
thank the gentleman for ylelding.

Mr. Chairman, I rise in strong sup-
port of 8. 22, the general revision of the
copyright law. Today markg a special
day as the House considers and, I am
confident, enacts the first general revi-
sion of the Nation’s copyright laws in
over 65 years. I would like to commend
the members of the subcommittee who
spent just countless hours working on
this legislation. I can appreciate what
they went through because I had the
same experience when this bill went
through the House in 1967.

Mr. Chairman, the first chapter of the
bill defines the bundle of intangible prop-
erty rights which inure in an original
work of authorship which make up this
statutory scope of copyright. That first
chapter then proceeds to impose limita-
tions upon those rights.

The second chapter of this bill deals
with the ownership of those rights and
how they may be transterred.

Now, Mr. Chairman, I propose to take
up the consideration of chapter 3, con-
cerned with the duration of those rights.
Therefore, I shall be talking about sec-

( ns 301 through 305 of the bill, sections

N
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.to be found on pages 125 through 133
thereof.

Mr. Chairman, the constitutional grant
of authority under which Congress con-
siders this bill, is to be found in section
8 of article I of the original Constitu-
tion, wherein we are charged with the
duty “to promote the progress of science
and useful arts, by securing for limited
times to authors and inventors the ex-
clusive right to their reaspective writings
and discoveries.”

Mr. Chairman, for the purposes of
chapter 3, the essential phrase in the
constitutional grant contains three
words—"for limited times.”

Mr. Chairman, whatever copyright law
the Congress enacts must limit the dura-
tion of the exclusive rights it secures. All
works of authorship must eventually
fall into the puhlic domain. We are with-
out power to vest those rights in an au-
thor in .

Still, Mr. Chairman, notwithstanding
our inability to create any perpetual ex-
clusive rights in an author, there is

- another law of ocopyright—in the com-

mon law—and under thst law an au-
thor’s rights in the nature of copyright
may be perpetual. These common law
rights are unifmited as to time. But the
common law must yleld to statutory law,
wherever statutory law is applicable. 8o,
wherever our statate law reaches, what-
ever it covers, the common law of rights
of unlimited duration in an author is dis-
placed by the congressional law of
termination.

Mr. Chairman, our statutory law of
copyright draws the line where the com-
mon law of unlimited duration ceases,
and the present and all prior statutes
have drawn that line at the point of
publication.

If a work is published, it then loses its

and

it requisite statutory are fol-
lowed, the exclusive rights of the author
are secured for the statutory time other-
wise they fall immediately into the public
domain. .
Mr. Chairman, under our present
statute, the author of a copyrighted work
enjoys his exclustve right for a term of
28 years, and he is permitted to renew his
copyright for one additional term of 28
years. 8o, If a valid copyright exists, it
is valuable to the asuthor for at least 28
years but never more than 58 years.
At the end of that time, the work falls
into the public domain. In all cases, this
time is measured from the date of publi-
cation under the present law. If the au-
thor of a work or his heirs choose not to
publish it, they retain it as their exclu-
flve right indefinitely under the common
aw. :
The bill we are now considering will
change that law. It will change it by
measuring the time of copyright from
the time of creation of a work rather
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under statutory copyright unpublished as
well as published works.
The next important change in the law

The present complexity where the earlier
works of an author become freely avall-
able before his later works—that
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time, thus avoiding the present problems
of determining a multitude of publica-
tion dates, and of distinguishing old and
new matter in later editions.

The problem of determining when a
relatively obscure author died is resolved
by establishing a registry of the dates of
death of authors in the copyright office.
A presumption is written into the law
that after 75 years following the first
publication of the work or 100 years after
its creation, whichever expires first, any
person who obtains a certificate from
the copyright office that the register has
no evidence that the author is living or
that he died less than 50 years before,
may presume that the avthor has been
dead for at least 50 years so his work has
fallen into the public domain.

The committee was also persuaded
that the present system raquiring re-
newal of copyright in order to extend m
protection beyond the origiral term of
28 years is a substantial burden and ex-
pense. It is highly technical and in &
number of cases the renewal requirement
has been the cause for the loss of copy-
right. The life-plus-50-year term pro-
vided in the bill provides no renewal
term.

The longer term is also iustified, we
believe, because we subject unpublished
works to the copyright law, thus denying
tnem the unlimited exclutive common
law rights the author and Lis heirs have
enjoyed tn them, including works that
have been widely disseminated by means
other than publication. It is possible to
make a wide dissemination of some kind
of works without them ever having heen
technically or legally published. The life-
plus-150-year-term rule in the present
bill is fair recompense to authors for the
Joss of perpetusl rights which they have
heretofore had in unpublished works.
the life-plus-50-year term
which authors would hawe in works
created after the effective date of this
bill, would conform our law to the copy-
right law of many foreign countries. In
these times of instant communication
throughout the world, there is incressing
need for some uniformity in the field of
copyright. A very large number of coun-
tries have already adopted a copyright
term of the life of the author and 850
years after his death.

American authors are today frequently
protected longer in some foreign coun-
tries than in the United States, and some
resentment has occasionally been pro-
voked because of this disparity in the
duration of the term. Copyrighted mate-
rials move across national borders faster
than virtually any other economic com-
modity, and with the techniques now in
common use this movement has become
instantaneous and effortless in many
cases. The need to conform the duration
of U.S. copyright to that prevalent
throughout the rest of the world is in-
rreasingly Dressing in order 0 provide
rertainty and simplicity in international
business dealing.

‘To this incrensed term of life plus 50
~ears, with no renewal term provided,
ihe committee has devised a method by
which an author or his heirs may enjoy
a right of reverter after 35 years in any
copyright sold. This would permit an au-
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thor to renegotiate with publishers after
35 years in order to protect him against
sales which he may have made or some
arrangement he oould have made with a
publisher long before the value of the
work was known.

This right of reverter will also afford
an author an opportunity to ind some
other method to exploit his work if dur-
ing the original 35 years his original pub-
lishekr has not vigorously promoted the
work.

A joint work under the law would en-
Joy copyright measured by the life plus
50ye-.raott.helutsurvtvorotﬂ:e
authors.

If you have more than a single au-
thor, several authors joining together in
& work, the duration of the copyright
would be measured by the death of the
last of the surviving authors. An anony-
mous or pseundonymous work would enjoy
copyright for only 75 years from publica-
tion or 100 years from creation. A work
for hire, where you employ someone to
write a literary work for you would be
copyrightable for 75 years from publica-
tion or 100 years from creation, which-
ever is earlier. The bill extends existing

One of the purposes behind the copy-
right clause in the Constitution was to
achieve a uniformity of the copyright law
throughout the country and.to avoid the
difficulty of enforcing an author’s rights
under the differing laws of the several
Btates.

The intention of section 301, which is
the Federal preemption section is to pre-
empt and abolish any rights under the
common law or the statutes of a State
that are equivalent to copyright and
that extend to works coming within the
scope of the Federal copyright law.

On the other hand, this bill does not
reach works that have not been fixed in
any tangible means of expression. S8uth
works would include such things as ex-
temporaneous speeches or original works
of authorship communicated solely
through conversations or live broadcasts,
or a dramatic sketch or & musical com-
position which has been improvised or
developed from memory and without
having been recorded or \written down.
Since these are not subject to copyright,
they would continue {0 be subject to
State law and common law until fixed
in some tangible form.
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In summary, Mr. Chalrman, the cc
mittee has worked long and hard to bring
this piece of legislation before you and
the membership of the House and I urge
the Members to support the enactment

of 8. 22,

Mr. RAILSBACK. Mr. Chalrman 1
yield myself 5 minutes.

(Mr. RAILSBACK asked and was given
permission to revise and extend his re-
marks.)

Mr. RAILSBACK. Mr. Chairman, I rise
in support of Senate bill 8. 22. This is
the first general copyright revision legis-
lation since 1809.

8. 22 is the first general copyright
revision legislation since 1909. I believe it
would be appropriate to first pay tribute
to the Judiciary SBubcommittee members
who labored long and hard putting to-
gether this rather difficult and compiex
legisiative package. I would especially
Mke to commend our subcommittee chair-
man for his thoroughness, his fairness
and his leadership throughout the con-
sideration of this measure.

I want to pay tribute to the distin-
guished Register of Copyrights, the Hon-
orable Barbara Ringer and her counsel,
John Baumgarten and their staff. In all
the rolls of our civil service, I believe, you
will find no servants of the public who
surpass in knowledge and’'the talent of
these individuals. The Congress and the
public are indebted to them for thedr

" intellectual labor.

‘The Congress has been struggling with
this legislation for more than 10 years.
The concept of general revision has been
under study more than 50 years. Tbh
present copyright law was enacted
1909, and, of course, makes no mentio!
of radio, television, cable television, com-
puter information storage, et cetera. It is
a credit to what the Congress did in 1909,
that such a copyright law has been able
to function at all in this day of electronic
mass communication.

The courts have pleaded, in case after
case, for Congress to reform and update
the copyright law. Well, here it is, and it
is the closest we have ever come to having
& general revision. And what you do here
in the next couple of hours will determine
whether there will be a new copyright
law this year or ever, for that matter.

We have endeavored to balance the
many competing interests. Teachers,
lbrarians, and broadcasters, for good
reason, are interested in making the most
of the latest technologies with the least
possible restrictions. Authors, composers.
publishers, and the motion picture indus-
tries, on the other hand, areinterested in
protecting their work product. Their live-
lihood depends on such protection. This
bill has more support now, than it has
ever had. There is no way to satisfy all
the parties who have an interest in this
legislation. A good compromise is prob-
ably one that satisfies no one, but is
acceptable to everyone, and its been said
that this bill is a compromise of com-
promises.

In my opinion, these interests and that
of the public have been fairly well bal-
anced. This balance, however, is a deli-
cate qne. A change in any one sentence

to unravel the entire bill. For examph
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«ae of the most important sections of the
bill is section 107, the Fair Use of Copy-
righted Works.

Teachers were uncomfortable with this
section because of its vagueness. The doc-
trine of fair use as it has been developed
by the courts is purposely vague, since
it would be difficult to prescribe precise
rules to cover many varied situations,
The Judiciary Committee Subcommittee
made some slight changes which satis-
fled the teachers, without unsettling the
authors and publishers. In addition, since
the subcommittee’s action, the two par-
ties have agreed upon guidelines on how
this section will work in practice. This
agreement, in and of itself, is an amag-
ing development to those of us close to
the problem. These parties have rarely
agreed upon anything. It is my purpose to
support this measure in full and to re-
‘sist those amendments which I feel, in a
substantive way, alter the purpose and
intent of this legislation. .

This legislation is unlike any processed
by the Judiciary Committee. It involves
money, big money; it involves special in-
terests, many special interests; and most
importantly, it involves the public in-
terest. And the interest best served by the
expeditious consideration of 8. 23 will be
the public’s interest.

Copyright involves the process by
which one protects his personal, intel-
lectual labor. Copyright has to do with
the craft of the author, the craft of the
composer and the craft of the artist. The

urpose of copyright is to stimulate cre-
(‘zﬁveuy and by so doing benefit the public.

‘he granting of exclusive rights under
the proper terms and conditions confers
a public benefit that in my opinion out-
weighs the evils of this temporary, kind
of monopoly. Copyright is not a monopoly
in the sense that a patent is a monopoly.
Copyright secures only the property right
in the manner and content of the expres-
sion. Facts and ideas recited or systems
and processes described by the author are
freely available to the public at large,
and the author has no power under copy-
right to prescribe their use. For example,
a photographer’s copyright empowers
him to prohibit the copying and use of his
original photograph. However, it gives
him no power to prevent another photog-
rapher from standing on the same spot
and taking a picture of the same object
with the same lighting, focus, and shutter
speed, even if the second picture is iden-
tical to the first. Copyright is a constitu-
tional right, even though the word is
found nowhere in the U.8. Constitution.

Mr. Chairman, I shall not undertake,
except in response to specific questions, to
deal at any great length with the tech-
nical aspects of the legislation at this
time. Rather, I would like to discuss gen-
erally an overview of the bill and in parti-
cular several of its more controversial
provisions,

S. 22 is the complete revision of present
copyright law which can be found in title
117, U.B.C,, sections 1-201. The legislation
is divided into eight chapters with gen-
eral subject headings. Chapter 1 covers
.almost all the testimony received by the

the vast of

subcommittes, majortty
which covers sections 108 through 118.
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The subject matter of copyright, that is,
the scope of the copyright law in terms of
the works it covers, as distinguished from
the rights it gives, is covered by chapter
1, sections 103 through 105. Section 108
is a very fundamental provision of the bill
in that it lays out the exclusive rights of
the copyright owner in general terms.
Sections 107 through 118 are the limita-
tions or qualifications on those exclusive
rights, and it is these sections which are
the ones most talked about.

Section 105 is the same as that of sec-
tion 8 of the present law, that is, works
produced for the U.8. Government by its
officers and employees should not be sub-
ject to copyright. A more difficult ques-
tion is whether the definition should be
broadened to prohibit copyright in works
prepared under U.S. Government con-
tract or grant. As the bill is written, the
Government agency concerned could de-
termine in each case whether to allow an
independent contrattor or grantee to
secure copyright in works prepared in
whole or in part, with the use of Govern-
ment funds. In this case, copyright can
be used as an incentive to creation and
dissemination, if necessary. .

The subcommittee amended Section
105 at the request of the Department of
Commerce to provide for a very limited
exception to the rule preciuding copy-
right protection in works of the U.8. Gov-
ernment. I offered that amendment
which would have the effect of permitting
the Becretary of Commerce to secure for
a limited term, not to exceed 5 years, in
any National Technical Information
Service publication. Mr. Chairman, I be-
lieve this provision is justified for the
following reasons:

PFirst. The Secretary of Commerce
must select publications for coypright
and such protection is for no more than
5 years, it may be less. This is much
less than the regular copyright terms of
life of the author, plus 50 years;

Second. No broad Government copy-
right is claimed. Authority is granted for

NTIB

and
ing informsatiom. It would not give Gov-
ernment monopoly over the dissemina-
tion of Government information.
NTIS by statute (15 U.8.C. Sec.

Third.
©11561-7) must be self-sustaining. It exists

without congressional appropriations of
the taxpayers’ money. It must survive by
virtue of the income derived from public
sales. Therefore, it is unreasonable and
illogical to argue that NTIS would with-
hold any publication from sale.

Fourth. In the absence of explicit U.8.
copyright protection, NTIS has tried to
invoke the “national treatment” clause
of the Universal Copyright Convention.
Under this clause, each nation grants to
authors of other nations copyright pro-
tection equivalent to that which the na-
tion gives to its own authors in similar
categories of works. Since government
publications in nearly every other nation
are copyrighted, theoreti:ally, U.8. Gov-
ernment publications should recetve
copyright protection in other nations.
NTIS has been unsuccessful in this en-
deavor because of the clear U.S. prohibi-
tion against copyright in government
publications.
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The significance of this is the loss of
foreign sales income to NTIS, and there-
by loss of opportunities to keep down
prices to U.8. buyers. For exaxmple, sev-
eral Japanese firms have estimated sales
of copied-in-Japan NTIS publications at
about $3,700,000 anrually, compared to
$150,000 received by NTIS. This is in-
formation pirated at our taxpayers’ ex-
pense and it is wrong!

Fifth. Lastly, Mr. Chairman, in a let-
ter from NTIS, dated March 26, 1976,
they indicated that of the 64,000 publica-
tions by that agency in 1975, only 40
would have been even susceptible to a
NTIS copyright.

Section 108 makes clear that the U-

applies

brarians operating without any profit
motive, open to the public or to outside
researchers. Libraries are subject to the
“tair use” doctrine of section 107. Sub-
section (P)(3) - cantains the so-called

- Vanderbilt University exception origi-

nally put in the legislation by Senator
Baxzr. For a number of years, Vanderbilt
University has' been providing a public
service by attempting to record for his-

. tory, major news events, especially the

nightly newscast of the major networks.
Vanderbilt felt that this was an impor-

as long as the conditions are met.

One issue in these sections concerned
110(5) and the Twentieth Century Music
Corp. against Aiken, decided by the U.8.
Supreme Court in June 1878. The de- '
fendant in that case was the owner and
operator of a fast-service food shop in
downtown Pittsburgh who had “a radio
with outlets to four speakers In the ceil-
ing.” which he turned on throughout the
business day. Lacking any pert
license, he was sued for copyright in-
fringement by two ASCAP members. He

guage in the bill, added new language
in the report that copyright licensing
would be required under the revised
copyTight law in factual situations like
that in the Aiken case. The subcommit-
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right. However, anything beyond what
was done in the Alken case may well be
an infringement.

Section 111 primarily covers cable tele-
vision. The subcommittée completely re-
wrote this section to refiect a compro-
mise between Motion Picture Association
of America and National Cable Televi-
sion Association, the primary parties of
intercst. This section has been, by far,
the most controversial section of the
entire copyright bill and has been the
primary reason for the delay in enacting
the copyright revision bill. All parties are
now satisfied with section 111, except the
National Association of Broadcasters.
They were not a party to the compromise
Lkecause they are not a major party of
interest, but the subcommittee amended
the compromise to reflect some of their
concerns among others. For the most
rart, the scction is directed at the opera-
tion of cable television systems and the
terms and conditions of their liability
for the retransmission of copyrighted
works. However, other forms of second-
ary transmission are also considered, in-
cluding apartment house and hotel sys-
tems, wired instructional systems, com-
mon carriers, nonprofit “boosters”’ and
translators and secondary transmissions
of primary transmissions to controlled
groups.

Another chapter of 8. 22 which is very
related to section 111 is chapter 8. This
chapter creates a Copyright Royalty
Commission for the purpose of periodi-
cally reviewing and adjusting statutory
royalty rates for use of copyrighted ma-
terials pursuant to compulsory licenses
provided in sections 111, 115, 116, and
118. Under section 801(b)(2)(B), the
Commission may adjust the rates estab-
lished in section 111<d)(2)(B) if the
rules and regulations of the FCC—Fed-
eral Communications Commission—are
amended at any time after April 15, 1976,
to permit the carriage of additional dis-
tant signals. The subcommittee spent
considerable time discussing factors
which the Commission should consider
in adjusting rates for new additional dis-
tant signals. In determining the reason-
ableness of such rates, the Commission
should consider, among other factors:
the economic impact that such adjust-
ment may have on copyright owners and
users, including broadcast stations and
the effect of such additional distant sig-
nal equivalents, if any, on local broad-
casters’ ability to serve the public. On
page 176 of the House Report No. 94—
1476, we intended to delete the last sen-
tence on that page, but due to a mix-up
at the printing office, it was not deleted.
The reason for its deletion is because it
is confusing and would be misunder-
stood. I would like to make clear for the
record, since the language in the report
is reflecting my amendment, that the
Federal Communications Commission
and the Copyright Royalty Commission
are two entirely separate commissions
with entirely separate jurisdiction, pro-
ceedings, and functions.

In closing. Mr. Chairman, I believe

" that the committee has accomplished a

remarkable task in reconciling many
conflicting interests as fairly, as justly,
and as constructively as possible. I urge
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the Members to support the enactment
of 8. 22.

Mr., KASTENMEIER. Mr. Chairman,
I yield so much time as he may consume
to the gentleman from California (Mr.
DANIELSON) .

(Mr. DANIELSON asked and was given
permission to revise and extend his
remarks.) -

Mr. DANIELSON, First of all, Mr.
Chairman, I wish to assoclate myself
fully with the comments of my subcom-
mittee chairman, the gentleman from
Wisconsin (Mr, KastenMzrer) and my
colleagues, the gentieman from Illinois
(Mr. RAILSBACK) and the gentleman from
Michigan (Mr. HurcaHmson). I will not
retraverse the ground that they have
tread. I want to add two encomiums any-
way to the list so far, and that is my ap-
preciation and deep respect to Herb
Fuchs and Bruce Lehman of our staff,
who did an unbelievable amount of work
in the last 2 years in putting this bill
together.

There are two subjects on which I wish
to touch very briefly. One is the subject
of performer’s rights. I was the author
of a bill which was considered in con-
junction with the principal bill which
would have provided royalties for per-
formers’ rights. We have not included
them in the final bill for very good rea-
son; namely, we have not had time to
conduct & full study of the proposal for
performers’ rights, and rather than jeop-
ardize the legislation, we decided to leave
that subject out of this bill and take it
up at & future time, But I want the Rec-
orp to show what we are talking about.

Performers’ rights refer to the rights
of performers—musicians, and so forth—
to be compensated for the commercial
use of their creative efforts. Recorded
music accounts for roughly three-fourths
of the advertising revenues of radio and
TV. Yet they pay nothing to performers
or recording companies for the use of the
created musical material.

The performers’ royalty concept is
certainly consistent with cable TV royal-
ties. Broadcasters should pay a fee for
the profitmaking use of someone else’s
property. Performers’ royalties are rec-
ognized in nearly every other Western
nation. Out of about 25,000 musicians
who make recordings in this country, we
find that the average earning from the
worsk was $840 per musician in the year
1975.

I would like also to point out that or-
ganized labor, the National Endow-
ment for the Arts, the U.8. Copyright
Office, and the thousands of talented
American musicians support the concept.

Lastly, the platforms of the Democratic
Party and the Republican Party which
were adopted just this summer each con-
tain a plank which would support per-
formers' royalties, and I include those
two planks at this point:

DEMOCRATIC PARTY PLATFORM, 1976
THE ARTS AND HUMANITIES

We recognize the essential role plasyed by
the arts and humanities in the development
of America. Our nation cannot afford to be
materially rich and spiritvally poor. We en-
dorse a strong role for the federal govern-
ment in reinforcing the vitality and improv-
ing the economic strength of the nation's
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artists and arts institutions, while
ing that artists must be absolutely fr
any government control. We would supptat
the growth and development of the National
Endowment for the Arts and Humanities
through sdequate funding, the develop-
ment of special anti-recession emiployment
programs for artists, copyright reforms to
protect the rights of authors, artists and
performers, and revision of the tax laws that
unfairly penalize artisis. We further pledge
our support for the concept and adequate
financing of public broadcasting.

REPUBLICAN PARTY PraTrorM, 1976
ARTS AND HUMANTTIES

The arts and humanities offer an oppor-
tunity for every American to become a par-
ticipant in activities that add fullness, ex-
pression, challenge and joy to our daily lives.
We Republicans consider the preservation of
the rich cultural heritages of our various
ethnic groups as a priority goal.

During our Bicentennial year we have cele-
brated our anniversary with cultural activi-
ties as varied and colorful as our cultural
heritage. The Republican Party is proud of
its record of support to the arts and humani-
ties during the last eight years. We are com-
mitted to steadlly increase our support
through the National Endowments for the
nation’s museums, theatre, orchestras, dance,
opera and fllm oenters as well as for in-
dividual artists and writers.

This upward trend in funding for the
National Arts and Humanities Endowments
deserves to continue but Washington's pres-
ence should never dominate; it must remain
limited to supporting sand stimulating the
artistic and cultural lives of each com-
munity.

‘We favor continued federal assistance to
Public broadcasting which provides us with
creative educational and cultural alterna-
tivea. We recognize that public broad:
ing 13 supported mainly through nrivate ss
tor contributions and command this pol J
as the best insurance against political iu-
terference.

In 1976, we have seen vivid evidence that
America’s history lives throughout the na-
tion. We support the continued commemora-
tion throughout the bicentennial era by all
Americans of those significant events be-
tween 1776 and 1789 which contributed to
the creation of this nation. We support the
efforts of both the public and privats sec-
tors, working in partnership, for the historic
preservation of unique and firreplaceable
historic sites and buildings.

‘We propose safeguarding the rights of per-
forming artists in the copyright laws, pro-
viding tax rellef to artists who econtribute
thelr own talents and art works for public
enjoyment, and enco the use of one
percent of the cost of government bulldings
for art works.

Much of the support of the arts and hu-
manities comes from private philanthropy.
This generosity shouid be encouraged by
government policies that facilitate charitable
donations.

The last point I would like to touch
upon is the so-called jukebox. In this bill
we are imposing a fee of $8 per jukebox
per year as & flat royalty fee. There are
provisions in the bill for sharing of that
royalty derived from that fee for the
owners of the copyrighted works which
the jukeboxes use.

Two points I think should be stressed.
Whereas jukeboxes may have been a very
profitable industry at one time, they
have passed their prime. With the ad-
vent of teievision and the decay in the
inner cities, with the change of our na-
tkmdhabits,ndonotmdmmmlv‘
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- .,pend the evening at the jukejoint, as it
was called, any more. The number of
jukeboxes has fallen off tremendously.
Although they may have been able to pay
a tremendous royalty at one time, it is
my opinion the $8 figure which now per-
tains is probably very appropriate.

We have a provision in the bill that in
the future the Copyright Royalty Com-
mission will have the power to review the
copyright paid by jukebox operators, but
I want the REcorp to reflect the fact that
in section 801(b) (1) we put in the cau-
tion that such determinations—meaning
those of the Copyright Royalty Commis-
sion—shall be based upon relevant fac-
tors occurring subsequent to the enact-
ment of this act. I think that is a very
important caveat and I wish it to appear
in the Recorn.

Mr. EASTENMEIER. Mr. Chairman, I
yield 2 minutes to the gentleman from
Massachusetts (Mr. DRINAN) .

Mr. DRINAN asked and was given
permission to revise and extend his re-
marks.)

Mr. DRINAN. Mr. Chairman, I want
to pay tribute to the chairman of the sub-
committee and the ranking minority
member for their patience in the 41 ses-
sions of the subcommittee in hearings
and markup.

At this time when one sees the con-
clusion of a really monumental piece of
work, one is troubled by some things. Let
me mention only one or two that con-
tinue to concern me. One is the right to
play certain music under the so-called

(mechamcal rate. The economic data sub-
a

\

ajtted to the committee seemed to jus-
¢ify an increase in that rate but it was
not overwhelming. I am pleased that a
Copyright Royalty Commission will have
the right to reexamine that whole ques-
tion in the near future,

The performing artists also have for
too long been denied the full fruits of
their labor. For example, in the manu-
facture and sale of the average phono-
graph record every confributor but the
performer shares in the royalties. That is
not fair and must be remedied. I hope
that this subcommittee will in the near
future get into those few things which
we were not able to complete in this
legislation.

Mr. Chairman, the authority to grant
copyright is expressly given to the Con-
gress by article I of the Constitution:

To promote the Progress of Sclence and
useful Arts, by securing for limited Times
to Authors and Inventors the exclusive Right
to their respective Writings and Discoveries.

Because copyright provides exclusive
rights to reproduce specific material, it
is, by definition, a form of monopoly.

The monopoly is given, because it
serves to advance artistic, intellectusal,
and social development. Without those
benefits to society as a whole, granting
copyrights would be disadvantageous. In
designing a fair copyright law, a proper
balance must be struck between these
conflicting values. Copyright as a monop-
olistic practice can only be justified to
the extent it serves the public good. That
is why the Constitution insists that it be
secured only “for limited times.”

As one examines this lengthy bill and

». even longer report, these divergent
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_strains can be seen. The tension between

competing valies we all share emerges
quite clearly. At every intersection the
committee sought, with great diligence,
to resolve the differences in a manner
which would maximize artistic endeavors
while protecting the public from un-
warranted restrictions on access to the
creative works.

Consequently the resulting revision of
the copyright law is a series of compro-
mises arrived at after much debate, ex-
amination, drafting and redrafting, re-
consideration, and confirmation. In my
judgment, the compromises in this bill
do not represent the kind frequently as-
sociated with the legislative process:
Cynical political deals worked out be-
hind closed doors. At every step of the
way, your committee developed this
measure in public sessions, giving every
opportunity to competing interests to
present their views.

This bill emerged from that free ex-
change. Of necessity it strikes balances
between social goals equally high in
value. It is always difficult to legislate on
matters in which the opponents hdve
sound arguments. Seeking and finding
accommodations of such rational views
is a hard task.

In several sections of the bill, the com-
peting interests were particularly diffi-
cult to accommodate. In sections 107 and
108, the rights of authors and publishers
conflicted with the desire for free access
to books and periodicals by teachers, stu-
dents, and the reading public. In our
judgment the Senate version did not
strike the proper balance. Consequently
the committee modified the Senate-
passed bill to provide greater access to
published materials by educators, li-
brarians, and the citizenry.

In addition the subcommittee encour-
aged representatives of the competing
interests to negotiate guidelines for the
reproduction of copyrighted materials
which would be satisfactory to all. While
the bill moved forward, the parties met,
discussed, and approved the “Guidelines
for Classroom Copying in Not-for-Profit
Educational Institutions.” The Judiciary
Committee said in its report that the
“guidelines are a reasonable interpreta-
tion of the minimum standards of fair

use.”

I should note, however, that not all the
affected parties concurred in the reason-
ableness of those guidelines. The Asso-
clation of American Law Schools and the
American Association of University Pro-
fessors were particularly critical of those
criteria—see the excerpts from their let-
ters to Chairman KASTENMEIER, which
are inserted into the Recorp at the con-
clusion of these remarks.

In view of the discontent in some areas
over these guidelines, I wish to stress
that, as the committee report notes, they
are “minimum standards.” The report
2150 expresses the hope that “if there are
areas where standards other than these
guidelines may be appropriate, the par-
ties will continue their efforts to provide
additional specific guidelines in the same
spirit of good will and give and take that
has marked the discussion of this subject
in recent months.” I hope the AAUP and
the AALS will continue their efforts to
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explore additional avenues for the im-
plementation of this critical aspect of
the new copyright law.

The subcommittee also struggled "to
reconcile the competing interests in sec-
tion 111, In that provision, the concerns
of cable television owners clashed with
the rights of copyright owners of pro-
grams broadcast by telephone stations.
Again the subcommittee encouraged the
parties to seek resolution of their differ-
ences. Through those efforts and the as-
sistance of other affected parties—in-
cluding, I should add, some very helpful
comments from my constituents—the
subcommittee adopted a workable and
sensible formula for determining and ad-
justing the royalty rates and distributing
the income generated by them.

I should add that initially certain
small cable operators, who generally op-
erate in rural areas, were not satisfied
with the resolution preliminarily ap-
proved by the subcommittee. After addi-
tional discussion and debate, modifica-
tions were made to accommodate the
concerns of those parties. In my judg-
ment the final product is a balanced ap-
proach reconciling very divergent inter-
ests. We should keep in mind that the
Copyright Royalty Commission, created
under this act, may make further adjust-
ments in the rates, and that Congress
ultimately sites in judgment of the suc-
cess or failure of the section 111.

A third major area involved section
118, where the public broadcasters asked
us to continue their right for free access
to nondramatic literary works, while au-
thors urged us to require some payment
for the public use of their creativity. Es-
sentially the subcommittee adopted a
provision which engourages, to the maxi-
mum feasihle extent voluntary arrange-
ments between authors and broadcasters.
In the event of irreconciliable differences,
section 118 provides for intervention by
the Copyright Royalty Commission.

In sum I believe the subcommittee
made extraordinary efforts in these cru-
cial areas to achieve a negotinted settle-
ment of differences by the affected
parties. In each case, we arrived at a
compromise which, in my view, repre-
sents an appropriate accommodation of
the competing positions, while protect-
ing the public interest in reasonable ac-
cess to copyrighted works and in stimu-
lating the creativity which produced
them.

With all due deference to the work
of our committee, for which I share re-
sponsibility, I cannot say with any cer-
tainty that we achieve that delicate
accommeodation in each instances. I con-
tinue to be troubled by the rate set in
section 115 for the right to play re-
corded music, the so-called “mechani-
cal” royalty rate.

The economic data submitted to the
committee to justify an increase in that
rate, frankly, was not overwhelming. It
was challenged vigorously by the Con-
sumer Federation of America as not
based on sound investigation and full
disclosure. Although the committee did
not raise the rate as high as the record-
ing industry would have desired, we
nonetheless did increase it with an un-
certain impact on record prices. °
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That the rate had remained constant
for over 60 years in the face of rising
prices at the retail level undoubtedly
persuaded & majority to vote a half-cent
increase. Because the bill creates a Copy-
right Royalty Commission which has au-
thority to reexamine that rate at cer-
tain intervals, I am confident that any
adverse impact to the consumer can be
correct.

I am also not satisfled that we ex-
plored sufficiently the question of record
duplicating—the so-called pirating of
copyrighted sound recordings. When
Congress extended the Antipiracy Act 2
vears ago, I expressed my concerns at
some length in dissenting views. I still
do not think we have examined the eco-
nomic structure of the industry ade-
quately to determine whether ultimately
consumers are benefited or harmed by
forbidding piracy.

I am disappointed too. that the bill
does not contain a provision granting a
performance royalty. Performing artists
have for too long been denied the full
fruits of their labors. For example, in
the manufacture and sale of the average
phonggraph record, every contributor
but the performer shares in the royal-
ties. That is not fair and must be rem-
edied. T am hopeful that we can turn
our attention to that inequity at the
earliest possible time.

Finally. I should add that, through the
cfforts of the Boston Visual Artists Union
and other persons interested in the fine
arts, the measure approved by the com-
mittee refiects a greater appreciation
for their work than the original bill.
Among other things, modifications were
made in the optional deposit require-
ments, and clarifications stated regard-
ing “publication” for works of art. While
the copyright law is not the proper ve-
hicle to express and resolve the other
concerns of fine artists, I am hopeful
that the 95th Congress will examine
those matters in some detalil.

In view of the monumental task con-
fronting your committee and in light of
the exceptional product which resulted,
I urge my collesgues to approve the com-
mittee amendment in the nature of a
substitute to B. 22.

The material follows:

ExCerPrs FroM LETTER OF MAY 26, 1676, TO
CHAIRMAN KASTENMEIER FROM THE AMERI-
CAN ASSOCIATION OF UNIVERSITY PROFESSORS
As scholars and teachers who both produce

snd use copyrighted materials, we appreci-
ate and approve the recognition of the needs
of the scholar and university teacher re-
flected in Sections 107 and 304 of 8. 22 as
recently ded by your Sub ittee. In
Section 504, the mandatory remission of
statutory damages for teachers acting In
good falth constitutes a recognition of the
function of the scholar and teacher. More
significantly, by its references to “teaching
{including multiple copies for classroom
use), scholarship, or research,” and in the
distinction recognized between commercial
and nonprofit uses, Section 107 ss presently
drafted is an articulate statement of the
general principle of fair use on which courts
end others may bulld a comprehensjve
framework for the educational uses of copy-
righted nmaterial.

However, these salutary and progressi
provisiona in the Bill wou);d be ul;d"mng
by the proposed Guidelines if, as is apper-
ently contemplsted by the parties who sub-
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mitted them to you, they were to become s
significant part of the legislative history of
Section 107 as a result of incorporation in
your Committes Report, We recognize, of
course, the right of any given groups mutu-
ally to agree upon the terms and conditions
by which they, and those they actually rep-
resent, will be guided in conforming to a
statute such as this. To suggest, however,
that such agreements should be binding
upon other persons or groups or should,
through incorporation in a committee report,
be given weight in the interpretation of the
statute generally, is quite s different matter.
Consequently, these QGuldelines—agreed to
recently by author and publisher representa-
tives and some members of the education
community but with no representation from
our A iation—-have d us deep dis-
may. They would seriously interfere with the
basic mission and effective operation of
higher education and with the purpose of
the Constitutional grant of copyright pro-
tection, which is designed to promote, not
hinder, the discovery and dissemination of
knowledge. These proposed Guidelines, not-
withstanding the insistence that they repre-
sent only minimum standards, and despite
other disclaimers, ultimately resort to the
language of prohibition (see Section III). In
s0 doing, they contradict the basic concept
of fair use and threaten the responsible dis-
charge of the functions of teaching and
research,

EXCERPTS FROM LETTER TO CHAIRMAN KASTEN-
METER FROM THE ASSOCIATION OF AMERICAN
Law ScHooLs, MY 26, 1976
Our substantive objections to the gutde-

lines are spelied out in the letters of Profes-
sors Raskind and Gorman to you. They are
in essence that the guidelines restrict the
doctrine of fair use so substantially as to
make it almost useless for classroom teach-
fug purposes. Requiring a law schoal teacher
to meet all three tests of brevity, spontaneity
and cumuliative effect stifies the use of copy-
righted material for classroom p . The
draft guidelines are based on the principle,
with which most people would agree, that
copying should not substitute generally for
purchase of a copyrighted work. The effect
of the draft guidelines before you, however,
is to stifie dissemination of msaterial rather
than encourage purchasing or licensing of it.
The realities of classroom teac and the
economics of our students are such that they
cannot purchase or pay royalties on works
other than the standard text and case books
that are used as the major resources in class-
room teaching. Thus the teacher’s choice is
not between purchasing and copying; it is
between copying and not using, The vague
ana restrictive nature of the draft guidelines
leaves the teacher with no assurance of safety
in the fair-use doctrine and will result in
sharply curtalling the use of copyrighted
works in the classroom. We would prefer
that the courts be allowed to delineate,
within the well-phrased current draft of the
statute, where to draw the line on abuses of
the fajr-use doctrine.

Mr. RAILSBACK. Mr. Chairman, 1
yield 3 minutes to the gentleman from
Illinois (Mr. ANDERSON).

Mr. ANDERSON of Iliinois. Mr. Chair-
man, I thank the gentleman from Illinois
(Mr. RarLssack) for yielding.

I certainly want to join in the tributes
that have been paid to the members of
the committee and the chairman, the
gentleman from Wisconsin (Mr. KasTEN-
MEIER) and the ranking minority mem-
ber, the gentleman from Illinois (Mr.
RAILSBACK) for producing this legislation
which, as the gentieman from Massa-
chusetts just said, is & truly monumen-
tal revision of the present law.

I rise to express the hobe however
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that with respect to one provision, w

is section 601 of the bill, that constders-
tion will be given by the members of thix
distinguished committee who will serve
on the conference commitiee to accept-
ing the Senate version of this legislation
insofar as it pertains to the so-called
manufacturing clause.

Mr, Chairman, as members of the com-
mittee know, a manufacturing clause is
one that allows the Government, in ef-
{ect, to say to the publishers that we will
grant them a monopoly to sell and to
distribute this work; but as a condition
of granting the monopoly we want them
to have the product produced in this
country by U.8. manufacturers and U.S.
workers. This has been a provision of
the copyright law since 1880. Rather
than phase out the manufacturing
clause, as the House bill would do, it
seems to me it would be far better to in-
stead include a provision that would
provide for a review within 5 years by
the Registrar of Copyrights to the effec-
tiveness and the need for that provision.
In that way, it seems to me an adequate
study could be made and on that we could
base a proper legislative judgment.

I think that sometimes the argument
is made that this is a free trade provi-
sion, that we should eliminate the man-
ufacturing clause under the guise of
permitting free trade. I happen to be one
that has generally pramoted the concept
of free trade, but I think those that used
that argument in the context of defend-
ing this provision contained in the House
bill really misunderstand the concept of
free trade, because granting unlimited
monopoly within the United States to
foreign manufactured books obtained
under the Universal Copyright Conven-
tion does not really bolster free trade,
because at the same time the require-
ment for obtaining & monopoly within
the United States has been accomplished
and a restraint on trade has resulted; so
this is not really the classic confronta-
tion between free trade and the domestic
interests, but I am convinced on the basis
of the information that has been fur-
nished me by many printing and pub-
lishing firms in the State of Illinois,
which is & very great industry in our
State, that the copyrights law is the
proper place for the copyright regula-
tions; that industry does need the man-
ufacturing clause. In fact, I am pained
to say they are in wvery poor condition
in terms of profit margin and return on
investment. Production costs are high.
This is a very labor-intensive industry
and labor and production costs are
higher than in any other industry, that
is because of the labor factor.

Mr. Chairman, I want to mention just
one more point briefly in concluding
these remarks, that passage of the clause
in its present form as it is now contained
in the law is important with respect to
our efforts to effect reductions in the
Canadian trade barriers. I have been in-
formed, for example, by Illinois pub-
lishers that there is in effect a 25 per-
cent and, indeed, in some instances a
40-percent tariff charged on catalogs
published here in the United States, a
40-percent tariff imposed by the Cana-
dian Government. In addition to that,
they have imposed mammoth trade bar-
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a, \
y that impede the free flowing of

. printing and publishing materials
between Canada and the United States.
I do not have the time to recite some
of the unfair nontariff barriers and some
of the adjustments in Canadian tax law,

refusing to allow Canadian advertisers

to deduct the business expense and cost
of advertising that they put in non-
Canadian periodicals and so on. The only
weapon we have to use with the Cana-
dians is this manufacturing clause and
until we can get them to negotiate, this
hopefully will be discussed in the second
Toronto Conference that we are trying
to organize, until we can get the Cana-
dians to see the equity of our position,
to get them to lower their trade barriers
to the importation of American books
and periodicals published in the United
Btates, we should not give away our hole
card, which is the manufacturing clause.
The CHAIRMAN. The time of the
gentlemn.n from nunou has expired.

. RAILSBACK. Chairman, I
yleld 1 sdditional mlnute to the gentle-
nran from Illinois

Mr. Churman will the gentleman

yield to me?
Mr, N of Ilinols. I yleld to

thmk the gentleman_ ror yielding.

I want to state that I personally am
aware of the so-called Toronto Agree-
ment which took place back in 1968 and
under which the printing union repre-
sentatives on both sides of the border

agreed to attempt to provide eqm.uty‘

(ﬂéhnt pnrﬂcum- pact bound us to
exemptions, but it also com-
mlttedtho(:mdhnmruonhumto
work for eliminating strict printing and
publishing trade barriers. In the event
that they would not so move in compli-
ance with their side of the agreement,

a second look at any barriers we may
decide to erect.

Mr. ANDERSON of Nlinois. If I could
reclaim my time, I would ask the gentle-
man from Illinois one question: If, in
the interim, however, we have passed
this law in its present form and it has
been signed into law by the President,
have we not given away the bargalning
tool that we might otherwise use to

persuade the Canadians that they ought

to bring down these barriers and unfair
restrictions to which the gentleman has
referred?

I have a letter from a representative
of the Donnelly Co. which indicates that
they are well on the road to putting to-
gether a second Toronto conference that
would deal with all these Canadian trade
barriers, and that i1s the hope we have,
that we can encourage freer trade be-
tween the United States and Canads, but
if we phase out the present manufac-
turing cost, we have lost the bargaining
position.

Mr. RAILSBACK. I think maybe, in
any conference, that we ought to take
up this subject and address it. I think
that leads to a letter I recetved from a
‘spresentative of the company the gen-
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tleman just mentioned. That is one of
the suggestions.

Mr. ANDERSON of Illinois. I hope
that when the gentleman goes to ocon-
ference along with the others on the
committee, that he and they will bear
in mind what has been said this evening
and see the wisdom of accepting the
Senate version on this matter. .

Mr. RAILSBACK. Mr. Chairman, I
yield 2 minutes to my distinguished col-
league from Illinois (Mr, McCLORY).

(Mr. McCLORY asked and was given
permission to revise and extend his re-
marks.)

Mr. McCLORY. Mr. Chairman, I rise
in support of 8. 22, the general revision
of the copyright law. I doubt if anyone
can be as informative in discussing this
legisiation as the members of the sub-
committee who have worked so long, so
hard, and so ably to produce it. I would
like to commend the subcommittee for a
job well done. The product of their work
is monumental.

The tntg::ﬂ of our U.8. Constitution

Under the new law, copyrights will be
granted for the life of the author or com-

enjoy exclusively the right to the copy-
righted works.

The interesis of libraries and schools
will benefit from the sections on “fair

efits of their creattvity and without in-
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juring publishers who have invested in
the right to produce and market their
nten.ryandmuncdwwn

The legiilation aims to put at rest a

for records or tapes of copyrighted musi-
cal works. Under existing law, licenses
are granted to the recording industry at
the rate of 2 cents for a recording of
2 minutes or less, with an additional
one-half cent fee for each additional
minute which is included on o record or
tape. These fees were increased to 2%
cents or six-tenths of 1 cent per minute
of playing time or fraction thereof,
whichever s larger.

There is substantial urgency for the
enactment of a new copyright law with
only a limited

recall, I was honored to host a party at
which all the Members wers invited to
meet artists, compesers, and

agement on the part of our leadership
g&m this complicated bill up for de-



September 22, 1976

der an open rule with at least 8 full day
avallable for debate and questions. Under
these circumstances, I will vote “aye,”
urge its passage, and fervently hope that
the sections we have not discussed ade-
quately tonight are in good shape.

I have no further requests for time.

Mr. RAILSBACK. Mr. Chairman, 1
have no further requests for time.

The CHAIRMAN. Pursuant to the
rule, the Clerk will now read the amend-
ment in the nature of a substitute rec-
ommended by the Committee on the Ju-
dictary now printed in the bill as an
original bill for the purpose of amend-
ment. B

No amendment to the committee
amendment is in order except smend-
ments offered by the direction of the
Committee of the Judiciary and ger-
mane amendments printed in the Cow-
GaESstONAL REcomp at least 3 calendar
days prior to the start of consideration
of said bill for amendment, but said
amendments shall not be subject to
amendment except those offered by di-
rection of the Commitiee on the Judi-

elary.

The CHAIRMAN. The Clerk will read.

The Clerk read as follows:

8. 22

Be it enacted by the Senats end Howse of
Repressntatives of the United 8Silates of
Amerioa in Congress assembdled, - .

TITLE I—QGENERAL REVISION OF
COPYRIGHT LAW
Szc. 101. Title 17 of the United States Code,

entitled t2", is hereby amended in
imentirety to read as fallows:

TITLE 17—COPYRIGHTS
Chapter Bec.

101. Definitiona.

102. Subject matter of copyright: In general.

103. Bubject matter of copyright: Compila~

tions and derivative works.

104. Bubject matter of copyright: National

origin.

105. Bubject matter of copyright: United

Btates Government works.

106. Exclusive rights in copyrighted works.

107. Limitations on exclusive rights: Fair

use.

108. Limitations on exclusive rights: Repro-

duction by libraries and archives.

109. Limitstions on exclusive rights: Effect

of transfer of particular copy or
phonorecord.

110. Limitations on exclusive rights: Exemp.
tion of certain performarnces and dis-
plays.

. Limttations on exclusive rights: Becond-
ary transmissions.

112. Limitations on exclusive rights: Ephem-

era] recordings.

113. Scope of exclusive rights In pictortal,

graphic, and sculptural works.

114. Scope of exclusive rights in sound re-

cordings.
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118. Soope of exclusive rights in nondramatio
musical works: Compuleory licenass for
making and distributing phono~
records

116. Boope of exclusive rights in nondramatis
musical works: Public performances
by means of coin-operated phonorec-

ord players.

117, Scope of exclusive rights: Use in con-
junction with comp and similar
information systems.

118, Scope of exclustve rights: Use of certain
works in connsction with noncommer-
cial broadcasting.

§ 101. Deftnitions

As used in this title, the following terms
and their variant forms mean the following:

piss or ph ds of which no natural
person s identified as author.
“Audiovisual works” are works that consist

The “beet edition” of & Work is the edition,
published in the United tSates at any time
betore the date of depostt, that the Librery
of

urposes.
A peraom’s “children* are that person's im-
, Whether legitinmate or not,
and any children legally adopted by that

person.
A “collective work™ is a work, such as »
fssue, anthology, or
in which s number of contributions, con-
stituting separate and independent works
themselves, are smsembled into s ocollective
whole.

A “complistion” is & work formed by the
collection and assembling of pre-existing
materials or of date that are selected, co-
ordinated, or arranged in such s way that
the resulting work as a whole constitutes an
original work of suthorship. The term “com-
pilation” includes collective works.

“Copies’’ are material objects, other than
phonorecords, in which a work is fixed by any
method now known or later developed, and
from wiich the work can be perceived, re-
produced, or otherwise communicated, either
directly or with the aid of a machine or de-
vice. The term “coples” includes the material
object, other than & phonorecord, in which
the work is first fixed.

“Copyright owner’, with respect to any
one of the exclusive rights comprised in a
copyright, refers to the owner of that par-
ticular right.

A work 18 “created” when it Is fixed in a
copy or phonorecord for the first time; where
& work is prepared over a period of time, the
portion of It that has been fixed at any par-
ticular time constitutes the work as of that
time, and where the work has been
in different versions, each versjon constitutes
& Separate work.

A “derivative work" is a work based upon
one or more preexisting works, such as &
translation, musical arrangement, drama-
tization, fictionalization, motion picture ver-
sion, eound recording, art reproduction,
abridgment, condensation, or any other form
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othet audiovisual work, to show indivi
images nonsequentially. .

A work s “fixed” in s tangible medium of
expremsion when its embodiment in a copy or
phonorecord, by or under the authority of
the author, {s sufiiciently permanent or stable
to permit it to be perceived, reproduced, or
otherwise communicated for & period of more
than transitory duration. A work consisting
of sounds, images, or both, that are being
transmitted, is “fixed” for purposes of thie
title if & fixation of the work {s belng made
simultaneously with its transmission.

The terms “including” and “such as” are
illustrative and not iimitative.

A “joint work™ is & work by two
or more authors with the intention that their
oontributions be merged into inseparable or
interdependent parts of a unitary whole.

“Literary works” are works, other than au-
dlovisual works, expressed in words, numbers,
or other verbal or numerical symbols or in-
dicls, regardiess of the nature of the material
objects, such as books cals, manu-

To ‘‘perform” a work means to recite, ren-
der, play, danoce, or act it, either directly or
by means of .any devios or prooess of, in the
oase of & motion picture or ether audiovisual
work, to show its images in any ssquence or
to make the sounds accompanying it audible,

“Ph are ial jects in
which sounds, other than those sccompeny-
ing & motion picture or other audiovisual
work, are fized by any method now known
or later developed, and from which the
sounds can be perceived, reproduced, or
otherwise communicated, ejther directly or
with the aid of & machine or devics. The
‘“‘phono-records’” inciudes the material
Ject in which the sounds are first fixed.

“Pictorial, graphic, and sculptural works'
include two-dimenrional and three-dimen-
slonal works of fine, graphic, and applied art,
photographs, prints and art reproduction,
maps, globes, charts, technical drawings, dia-
grams, and models. Buch works shall include
worka of artistic craftrmanship insofar as
their form but not their mechanical or utill-
tarian aspects are concerned; the @esign of &
useful article, as defined in this section, shall
be considernd a pictortal, graphic, or sculp-
tural work only if, and only to the extent
that, such derign incorporates pictorial,
graphic, or sculptural features that can be
identified separately from, and are capable of
existing jndependently of, the utilitarian as-
pects of the article.

A “peseudonymous work" is 8 work on the
coples or phonorecords of which the author
is identified under a Aictititous name,

“Publication” is the distribtuion of copies
or phonorecords of & work to the public by
sale or other transfer of ownership, or by
rental, lease, or lending: The offering to dis-
tribute copies or phonorecords to s group
of persous for purposes of further distribu-
tion, public performance, or public display,
constitutes publication. A public perform-
ance or dispiay of a work does not of itself
constitute publication.

To perform or display a work ‘“publicly”

in which & work may be , transf
or adspted. A work consisting of edjtorial re-
vi an laborat) or other

modifications which, as a whole, represent
an original work of authorship, is & “deriva-
tive work™.

A “‘device”, “machine”, or *process’ ia one
now known or later developed.

To “display” a work means to show a copy
of It, either directly or by means of a film,
slide, television image, or any other device or
process or, in the case of a motion picture or

(1) to perform or display it at a place open
to the pubiic or at any place where a sub-
stantial number of persons outside of a
normal circle of & family and its social ac-
qQuaintances 18 gathered: or

(2) to transmit or otherwise communicate
& performance or display of the work to a
place specified by clause (1) or to the publie,
by means of any device or process, whether
the members of the public capable of receiv-
ing the performance or displsy receive it
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the same plsce or in separate places and st
the same time or at differwat times.

“Sound recordings” are works that result
from the fixation of a serfes of musical,
spoken, or other sounds, but not ncluding
the sounds sccompanying s motion picture
or other sudiovisual work, regardiess of the
nature of the material objects, such as *aks,
tapes, or other phonorecords, in which they
are embodied.

“State” includes the District of Columbia
and the Commonwealth of Puerto Rico, and
any territories to which this title is made
applicable by an Act of Congress.

A “transfer of copyright ownership” is an
assignment, mortgage, exciumive license, or
any other conveyance, alisnation, or hypoth-
ecation of s copyright or of any of the ex-
cluslve rights comprised in & ocopyright,
whether or not it is limited in time or place
of effect, but not including a nonexclusive
license.

A “transmission program’is a body of ma-
terisl that, as an sggregate, has been pro-
duced for the sole purposs of transmission to
the public in sequence and as a unit,

Ta *“transmit” a performance or dispiay
is to communicate it by any device or proc-
ess whereby imsges or sounds are received
beyond the place trom which they are eent.

The “United States”, when used in a geo-
graphical sense, comprises the several States,
the District of Columbia and the Common-
wealth of Puerto Rico, and the organized ter-
ritories under the juriediction of the United
States Government.

A “useful article” is an articls having an
intrinsic utilitarian function that is not
merely to poriray the appearance of the ar-
ticle or to convey information. An article
that is normally a part of a useful article
‘43 considered a “useful article™.

( { The authors “widow” or “widower” is the

i

Ve

author’s surviving spouse umier the iaw of
the suthor’s domicile at the time of his
or her death, whether or not the spouse has
later remarried.

A “work of the United States Government"
is & work prepared by an officer or employed
of the United States Government as part
of that person’s oficial duties.

A “work made for hire” is—

(1) s work prepared by an employes
within the scope of his or her employment;
or
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. Wcrks of authorship include the following

categories:
{1) literary works;
(2) musical works. including any accom-

panying words;

(3) dramatic works, including any accom-
panying music;

{4) pantomimes and choreographical
worka;

(5) pictorial, grapbic, amd sculptural
works;

(6) motion pictures and other audiovisual
works; and

(7) sound recordings.

(b) In no case does copyright protection
for an original work of suthorship extend to
any idea, procedure, process, system, method
of operation, concept, principlse, or discovery,
regardless of the form in wbich it is described,
expiained, lllustrated, or embodied in such
work.

§ 103. Subject matter of copyright: Com-
pilations ani derivative works

(s) The subject matter of copyright as
specified by section 102 includes compilations
and derivative works, but protection for a
work omploying pre-existing material in
which copyright subsists does not extend to
any part of the work in which such material
has been used unlawfully.

(b) The copyright in a compllation or
derivative work extends only to the material
contributed by the author of such work,
as distinguished from the pre-existing ma-
terial employed in the work, and does not
imply any exclusive right in the pre-existing
material. The copyright in such work is
independent of, and does not affect or enlarge
the scope, duration, ownership, or sub-
sistence of, any copyright protection in the
pre-exiating material.

§ 10%. Subject matier of copyright: National
origin

(a) UnromLISHED WORKS.—The works speci-
fied by sections 102 and 103, while unpub-
lished, are subject to protection under this
title without regard to the nationality or
domicile of the author.

(b) PomisEED WoRks.—The works
by sections 102 and 103, when published, are
subject to protection under this titie if—

(1) on the date of first publication, one or
more of the authors is a national or domictl-
fary of the United States, or is a national,
domiciliary, or sovereign suthority of a for~

(3) s work speclally ordered or
sioned for use as a contribution to a oollec-
tive work, as a part of & motion picture or
other audiovisual work, as & transiation, as
& supplementary work, a8 a compilation,
a8 an instructionsl text, as & test, as answer
material for s test, or as an - atlay, if the
parties expressiy agree in a written instru-
meant signed by them that the work shall
be considered a work made for hire. For
the purpese of the foregoing sentence, a
“supplementary work" is a work prepared for
publication as a secondary adjunct to a work
by another author for the purpose of in-
troducing, concluding, Hlustrating, ‘explain-
ing, revising, commenting upon, or assisting
in the uss of the other work, such as fore-
words, afterwords, pictorial filustrations,
maps, charts, tables, editorial notes, musical
arrangements, answer material for tests,
bibliographies, appendt and ind and
an “instructional text” is a literary, pic-
torial, or graphlc work prepared for publi-
cation with the purpose of use in systematic
instructional activities.
§ 102. Bubject matter of copyright: In general

(a) Copyright protection subsists, in ac-
cordance with this title, in original works of
authorship fixed in any tangible medium of
expression, now known or later developed,
rom which they can be perceived,
Juced, or otherwise communicated, sither di-
rectly or with the ald of a machine or devica.

eign 1 that is a party to a copyright
treaty to which the United States is also »
party, or is a stateless person, wherever that
person may be domiciled; or

{3) the work is first published in the
United States or in & foreign nation that, on
the date of first publication, is & party to
the Universal Copyright Convention; or

(3). the work is first published by the
United Natlons or any of its
sgencles, of by the Organization of American
States; or

(4) the wark comes within the scope of a
Presidential proclamation. Whenever the
President finds that a particular foreign na-
tion extends, to works by authors who are
nationals or domiciliaries of the United
States or to works that are first published
in the United States, copyright protection on
substantlally the same basis as that on which
the foreign nation extends protection to
works of lts own natlonals and domiclliaries
and works first published in that nation, the
President may by proclamation extend pro-
tection under this title to works of which
one or more of the authors is, on the date ot
first publication, a natlonal domiciliary, or
sovereign authority of that nation, or which
was first publiahed in that nation. The Presi-
dent may revise, suspend, or revoke any such
proclamation or impose any conditions or
lémltatlom on protection undsr s proclama-
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§ 105. Subject mattet of copyright: United
States Goverament works

Copyright protection under this title is not
available for any work of the United States
Government, but the United States Covern-
ment i{s not precluded fromn recelving and
holding copyrights transferred to it by as-
signment, bequest, or otherwise: Provided,
however, That the Secretary of Commerce
may secure copyright for s limited term not
to exceed five years, an behalf of the United
States as author or copyright owner in any
National Technicsl Information Service pub-
licatton, which is disseminated pursuant to
the provisions of chapter 23 of title 15.
§ 106. Exclusive rights in ocopyrighted works

Subject to sections 107 through 118, the
owner of copyright under this title has the
exclusive rights to do and to authorize any
of the following:

(1) to reproduce the copyrighted work in

coplea or phonorecords;

(2) to prepare derivative works based upon
the copyrighted work;

{(3) to distribube iss or ph ds of

the copyrighted work to the public by sale or
other transfer of ownership, or by rental
lease, or lending;

(4) in the case of titerary, musical,
dramatic, and choregraphlic works, pante-
mimes, and motion pictures and other sudio-
visual works, to perform the copyrighted
work publicly; and

(5) in the case of literary, musical, dra-
matic, and choreographic works, panto-
mimes, and pictorial, graphic, or sculptural
works, including the individual images of a
motion picture or other audiovisual work,
to display the copyrighted work publiely.
$ 107. Limitations ot exclusive rights: Fair

use

Notwithstanding the provisions of section
106, the fair use of a copyrighted work, in-
cluding such use by rep in copies or
phonorecords or by any other means specified
by that section, for purposes such as criti-
cism, comment, news reporting, teaching
(including multiple coples for classroom

whether the use made of & work in any par-
ticular cese ia a fair use the factors to be
considered shall inciade—

(1) the purposs and character of the use,
including whether such use is of & commer-
cial nature or ia for nonprofit educstional
purposes;

(2) the nature of the cupyrighted work:

(3) the amount and substantially of the
portion used in relation to the copyrighted
work as a whole; and

(4) the effect of the use upon the potential
market for or value of the copyrighted work.
§108. Limitations on exclusive rights: Re-

production by Mbraries and archives

(») Notwithatanding the provisions of sec-
tlon 106, 1t is not an infringement of copy-
right for s library or archives, or any of its
employees acting within the scope of their
employ t, to reprod no more than one
copy or phonorecord of a work, or to distrib-
ute such copy or phonorecord, under the con-
ditions specified by this section, #—

(1) the reproduction or distribution is
made without any purpose of direct or in-
direct commercial advantage;

(2) the collections of the library or
archives are (1) open to the public, or (i1)
avallable not only to resesrchers amliated
with the library or archives or with the in-
stitution of which ft is a part, but also to
other persons doing research in a specialized
fleld; and

{(3) the reproduction or distribution of the
work includes a notice of copyright.

(b) The rights of reproduction and dis-
tribution under this section apply to a copy
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or phonorecord of an wunpubliahed work
duplicated in facsimile form solely for pure
poses of preservation and security or for
deposit for research use in another library
or archives of the type described by clause
(2) of subsection {a}, if the copy or phono-
record reproduced is currently in the collec-
tions of the library or archives.

(¢) The right of reproduction under this
section applies to a copy or phonorecord of
published work duplicated in facsimile form
wolely for the purpose of replacement of &
copy or phonorecord that is damaged, dete-
riorating, lost, or stalen, if the library or
archives has, after a reasonable effort, deter-
mined that an unused replacement cannot
be obtained at s fair price.

(d) The rights of reproducticn and dis-
tribution under this section apply to a copy.
made from the collection of a library or
archives where the user makes his or her
request or from that of another library or
archives, of no more than one article or other
contribution to a copyrighted collection or
periodical imue, or to & copy or phonorecord
of a small part of any other copyrighted work,
i

(1) the copy or phonorecorda becomes the
property of the user, and the library or
archives has had no notice thst the copy
or phonorecord would be used for any pur-
pose other than private study, scholarship, or
research; and

(2) the library or archives displays promi-
nently, at the piace where orders are ac-
cepted., and includes on its order form, a
warning of copyright in accordance with re-
quirements that the Register of Copyrighte
shall prescribe by regulation.

(e) The rights of reproduction and dis-
tribution under thia section apply to the
entire work, or Yo a substantial part of it,
made from the collection of a library or
srchives where the user makes his or her
request or from that of another llbrary or
archives. if the librarv or archives has first
determined. o1 the basis of p reasonable in-
vestigation, that a copy or phonorecord of
the copyrighted work cannot be obtained at
a falr price, if—

(1) the copy or phonorecord becomes the
property of thc user, and the library or
Rrchives has had no notice that the copy or
phonorecord would be used for any purpose
other than private study, scholarship, or re-
search; and

(2) the {ibrary or archives displays prom-
jnently, at the piace where orders are ac-
cepted, and includes on its order form, a
warulng of copyright in accordance with re-
quirements that the Register of Copyrights
nhall prescribe by regulation.

(1) Nothing in this section—

(1) shall be conatrued to impose liability
for copyright infringement upon a libeary
or archives or its employees for the unsup-
ervised use of reproducing equipment lo-
cated on its premises: Provided, That such
equipment displays a notice that the making
of & copy may be subject to the copyright
law;

(2) excuses a person who uses such repro-
ducing equipment or who requests a copy or
phonorecord under suhbsection (d) from lia-
bility for copyright infringement for any
such act, or for any later use of such copy or
phonorecord, if {t exceeds fair use as pro-
vided hy section 107;

(3) shall be construcd w0 limit the repro-
duction and distributjon by lending of & 1im-
ited number of coples and excerpts by & li-
brary or archivex of an sudiovisual news pro-
¥ram, subject to clauses (1), (2), and (3) of
suhsection (a); or

{4) in any way affects the right of fair use
Aas provided by section 107, or any contract-
ual obligations assumed at any time by the
Nbrary or archives when it obtained s copy
or phonorecord of a work in its collections.

(g) The rights of reproduction and distri-
bution under this section extend to the iso-
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lated and unrelated reproduction or distri-
bution of s single copy or phonorecord of the
same material on separate occasions, but do
not extend to cases where the library or ar-
chives, or its employee—

(1) is aware or has substantial reason to
belleve that it is engaging in the related or
concerted reproduction or distribution of
multiple coples or phonorecords of the same
material, whether made on ope occasion or
over a period of time, and whether intended
for aggregate use by one or more individuals
or for separate use by the individual mem-
bers of a group; or

(2) engages In the systematic repr
or distribution of singie or multiple copies or
phonorecords of material described in sub-
section (d): Provided, That nothing in this

tion

cational institution; in a clamroom or sim-
ilar place devoted to instruction, uniess, in
the case of & motion picture or other sudio-
visual work, the performsnoe, or the display
of individual images, is given by means of a
oopy that was not Jawfully made under this
title, and that the person responsible for the
performance knew or had reason to believe
was not lawiully made;

(3) performance of a nondramatic literary
or musical work or displsy of a work, by or
in the course of a transmission, if—

(A) the performance or display is a reg-
ular part of the systematic instructional ac-
tivities or [ guvemmanul body or a non-
profit tion; and

(B) the per(ormance or display is directly
rela.ud and of murhl assistance to the
t of the transmission; and

clause prevents s library or bhi
participating in interlibrary ments
that do not have, as their purpose or effect,
that the library or archives receiving such
coples or phonorecords for distribution does
so in such aggregate quantities as to sub-
stitute for a subscription to or purchase of
such work.

(h) The rights of reproduction and dis-
tribution under this section doc not apply to
a musical work, a pictorial, graphic or sculp-
tural work, or & motion picture or other
audiovisual work other than an audiovisual
work dealing with news, except that no such
limitation shall apply with respect to rights
granted by subsections (b) snd (c), or with
respect to pictorial or graphic works pub-
lished as illustrations, diagrams, or similar
adjuncts to works of which coples are répro-
duced or distributed in accordance with sub-
sections (d) and (e).

(1) Five years from the eflective date of
this Act, and at five-year intervals there-
after, the Register of Copyrights, after con-
sulting with representatives of authors, book
and periodical pubiishers, and other owners
of copyrighted materials, and with repre-
sentatives of library users and librarians,
shall submit to the Congress a report setting
Yorth the extent to which this section has
achieved the intended atatutory balancing of
1he rights of creators, and the needs of users.
The report shouid also describe any prob-
lems that may have arisen, and present legis-
lative or other recommendations, if war-
ranted.

§ 1090. Limitations on exclusive rights: Effect
of transfer of particular copy or
phonorecord

(a) Notwithstanding the provislons of
section 108(3), the owner of a particular copy
or phonorecord lawfully made under this
title, or any person authorized- by such
owner, 18 entitled, without the suthority of
the copyright owner, to sell or otherwise dis-
pose of the poscession of that copy or phono-
record.

(b) Notwithstanding the provisions of
section 108(5), the owner of a particular
copy lawfully made under this title, or any
person authorized by such owner, is entitled,
without the authority of the copyright own-
er, to display that copy publicly, either di-
rectly or by the projection of no more than
one image at a time, to viewers present at
the place where the copy is located.

(c) The privileges prescribed by subsec-
uions (&) and (b) do not, unless authorized
by the copyright owner, extend to any per-
s who has acquired poesession of the copy
or phonorecord from the copyright owner, by
rental, lease, loan, or otherwise, without ac-
quiring ownership of it,
¢ 110. Limitations on exclusive rights: Ex-

emption of certain performanoes and
displays

Notwithstanding the prov! of tion

(C) the tranamission is made primarily
for—

(1) reception in classrooms or similar

normally devoted to instruction, or

(11) reception by persons to whom the
transmismsion ia directed Decause their dis-
abilities or other special circumstances pre-
vent their attendance in classrooms or stmi-
lar places normally devoted to instruction, or

(i11) reception by officers or employees of
governmental bodies as & part of their official
duties or employment;

(3) performance of a nondramatic literary
or musical work or of s dramatico-musical
work of a religious nature, or display of a
work, in the course of services at & place of
worship or other religious assembly;

(4) performance of a nondramatic literary
or musical work otherwise than in a trans-
mission to the public, without any purpose
of direct or indirect commercial advantage
and without payment of any fee or other
compensation for the pntwmmee to any of
its performers, pr or orga %, {f—

(A) there is no direct or indirect admission
charge; or

(B) the proceeds, after deducting the rea-

sonable costs of producing the performance,
are used exclusively for educational, re-
ligious, or charitable purposes and not for
privats financial - gain, except where the
copyright owner has served notice of objec-
tion to the pearformance under the following
conditions:

(1) the notice shall be in writing and
signed by the copyright owner or such own-
er's duly authorized agent; and

(11) the notice shall be served on the per-
son responaible for the performance at least
seven days before the date of the perform-
anoe and shall state the reasons for the
objection; and

(iii) the notice shall comply, in form,
content, and manner of servioe, with require-
ments that the Register of Copyrights shall
prescribe by regulation;

(8) communication of a transmission em-
bodying & performance of a work by the
public reception of the transmission on &
single receiving apparatus of a kind com-
monly used in private hom.es, unless—

(A) a direct charge is made to see or hear
the transmission; or

(B) the performance or display is further
transmitted beyond the place where the re-
ceiving apparatus is located;

(8) performance of a nondramatic musical
work by-e governmental body or a nonprofit
agricultural or bhorticultural organization, in
the course of an annual agricultural or horti-
cultural fair or ex.hlbltlon conducted by such
body or org; on; the ption provided
by this clause shall extend to any liability
for copyﬂght infringement that would other-
wise be imposed on such body or organisa-
tion, under doctrines of vicarious liability or

106, the following are not infringements of
copyright:

(1) performance or display of & work by
fnstructors or pupils in the course of face-
to-face teaching activities of & nonprofit edu-

infringement, for & performance by &
eonomnnum usiness establishment, er
other person at such fair or exhibition, b\lt
thall not excuse any such person from liae
bility for the performance;
(7) performance of a nondramatic musioal
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(D), a total royalty fee for the period ecov-
ered by the statement, computed on the basis
of specified percentages of the gross receipts
from subscribers to the cable. service during
sald period for the basic service of providing
secondary transmissions of primary broadcast
transmitters, as follows:

(1) 0.675 of 1 per centum of such gross
receipts for the privilege of further transmit-
ting any nonnetwork programing of a
primary transmitter in whole or in part be-
yond the local service area of such primary
transmitter, such amount to be applied
against the fee, if any, payable pursuant to
paragraphs (11) through (iv);

(1) 0.678 of 1 per oentum of such gross
recelpts for the firet distant signai equiva-
lent;

(111) 0.425 of 1 per centum of such gross
receipts for each of the second, third, and
fourth distant signal equivalents;

(tv) 0.2 of 1 per centum of such gross re-
ceipts for the fifth distant signal equivalent
and each additional distant slgnal equiva-
lent thereafter; and
in computing the amounts payable under
paragraphs (ii) through (iv), above, any
fraction of a distant signal equivalent shall
be computed at its fractlonal value and, in
the case of any cable system located partly
within and partly without the focal service
area of & primary transmitter, gross receipts
shall be llmited to those gross receipts de-
rived from subacribers located without the
local service area of such primary transmit-
ter:

(C) if the actual gross receipts paid by
ARubscribers to a cable sustem for the period
covered by the statement for the buslc serv-
ice of providing dary tr jons of
primary broadcast transmitters total lese
thau 80,000, gross receipts of the cable sys-
tem for the purpoee of this subclause shall
he coinputed by subtracting from such actual
pross receipts the amount by which 680,000
cxcoeds such actual gross receipts, exoept
that In no case ahall a cable system's gross
receipils be reduced to iess than $3,000. The
royalty fee payable unuder this subclanse ghall
be 0.5 of 1 per centuwmn, regardless of the num-
ber of distant signal equivalents, if any; and

(D) if the aclual gross receipis psid by
subscribers to a cable system for the period
covered by the statement. for the basic serv-
ice of providing secondary transmissions of
primary broadcast transmnitters, are more
than 80,000 but less than $160,000, the
royalty fee peyable under this subclause
«hall be (1) 0.5 of 1 per centum of any gross
receipts In excess of $80,000; and (ii) 1 per
centum of any gross receipts in excess of
$80,000 but less than $160,000, regardless of
the number of distant signal equivalents, if
any.
(3) The Reglster of Copyrights shall re-
ceive all fees deposited under this section
and, after deducting the reasonable costs in-
curred by the Copyright Office under this
amection, shall deposit the balance in the
Treasury of the United States, in such man-
ner as the Secretary of the Treasury di-
rects, for later distribution by the Copyright
Royalty Commission as provided hy this
title. The Register shall submit to the Copy-
right Royalty Commission, on a 1 ual
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(B) any such owner whose work was in-
cluded in a secondary transmission identi-
fled in s special statement of account de-
posited under clause (2)(A);: snd

(C) any such owner whose work was in-
cluded in nonnetwork programing consist-
tng exclusively of aural signals carried by a
cable system in whole or in part beyond the
focal Bervice area of the primary transmitter
of such programs.

(8) The royalty fees thus deposited shall
be distributed in accordance with the fol-
lowing procedures:

(A) During the month of July in each

year, every person claiming to be entitled

to compulsory license fees for secondary
transmissions shall file & clalm with the
Copyright Royalty Commission, in sccord-
ance with requirements that the Commission
shall prescribe by regulation. Notwithstand-
ing any provisions of the antitrust laws
(within the meaning of section 13 of title
18), for purposes of this clause any claim-
snts may agree among themselves as to the
proportionate division of compulsory licens-
ing fees among them, may lump their claims
together and file them jointly or as & single
clajm, or may designate a common agent to
receive payment on their behalf.

(B) After the first day of August of each
year, the Copyright Royalty Commiesion
shall determine whether there exists a con-
troversy concerning the distribution of roy-
alty fees. If the Commission determines that
no such controvery exists, it shall, after de-
ducting 1ts reasonable administrative costs
under this section, distribute such fees to
the ocopyright owners entitled, or to their
designated agents If the Commission Ands
the existence of a oontroversy, it shall, pur-
suant to chapter 8 of this title, conduct a
prooeeding to determine the distribution of
royalty fees.

(C) During the pendency of any proeeed-
tng under this subsection, the Copyright
Royalty Commission shall withhold from
distribution an amount sufficient to satisfy
all clsims with respect to which a contro-
versy exists, but shall have discretion to pro-
ceed to distribute any amounts that are not
in controversy.

(e) NONBIMULTANEOUS SECONDARY TRANS-
MISSIONS BY CABLE BYSTEMS.—

(1) Notwithstanding those provisions of
the second paragraph of subsection (1) re-
lating to nonsimultaneous secondary tvans-
misstons by & cable system, any such trans-
missions are actionable as an act of infringe-
ment under section 501, and are fully subject
to the remedies provided by sections 802
through 506, unless—

(A) the program on the videotape is trana-
mitted no more than one time to the cable
system’s subscribers; and

(B) the copyrighted program, de, or
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(E) such owner or officer places or caur
each such affidavit, and afidavits receive
pursuant to clause (32) (C), to be placed In
s file, open to public inspection, at such
system'’s main office in the community where
the transmission is made or In the nearest
community where such system maintains an
office; and

(F) the nonsimultaneous transmission is
one that the cable system would be author-
ized to transmit under the rules, regulatiohs.
and suthorizations of the Federal Commun-
ications of the PFederal Communicstions
Commission in effect at the time of the non-
simultaneous transmission if the tramsmis-
sion hadl been made simultaneously, except
that this subclause shall not apply toc inad-
vertent or dental transmisei

(2) If a cable system transfers to any per-
son & videotape of & nonsimultane-
ousty tranasmitted by it, such transfer is
actionable a8 an act of infringement under
section 801, and is fully subject to the reme-
dies provided by sections 502 through 508,
except that, pursuant to s written, nenprolit
contract providing for the equitable sharing
of the oost of such videoupe and its trans-
fer, & ¥ ly trans-
mitted by it, tn accordance with clause (1),
may be transferred by one cable system in
Alaska to another sy'nem in Alaska, by one
cable system in Hawail permitted to make
such nonsimul tr to
another such cable system in Hawalil, or by
one cable system 'n Guam, the Northern Ma-
riana Islands, or the Trust Territory of the
Pacific Islands, to another cable system in
any of those three territories, if—

(A) each such contract is available for
public inspection in the oces of the cable
systems involved, and & copy of such con-
tract is flled, within thirty days after such
contract is entered into, with the Copyright
Office (which Office shall make each such

and

(B) the cable system to which the video-
type 18 transferred complies with clause
(1) (A), (B), (C), (1), (1), ana (iv), and
(D) through (F); and

(C) such system provides a copy of the
afidavit required to be made In accordance
with clasuse (1) (D) to each cable system
making & previous nonsimulteneous trans-
mission of the came viodeotape.

(8) This subsection shall not be con-
strued to supersede the exclusivity protec-
tion provisions of any existing agreement,
or any such sagreement hereafter entered
into, between a cable system and a televi-
sion broadcast station in the srea in which
the cable system is located, or a network
with which such station is affiliated.

(4) As used in this subsection, the term

motlon picture videotapes, lncludlng ‘the
commercials contatned within such program,
episode, or picture, s transmitted without
deletion or editing; and

(C) an owner or officer of the cable system
t1) prevents the duplication of the video-
tape while in the poneulon of the system,
(1) p ts ication while
m the possession of the rnclm.y making the

basis, a compilation of all statements of ac-
count covering the relevant six-month pe-
riod provided by clanse (2) of this subsec-
tion.

(4) The royalty fees thus deposited shall,
1n accordance with the procedures provided
by clause (5), be distributed 10 those among
the following copyright owners who claim
that their works were the subject of second-
ary transmissions by cable systems during
the relevant semiannual period:

(A) sny such owner whose work was in-
cluded in a secondary transmission made by
a oable sy of a k television
pregram in whole or in part beyond the looal
service area of the primary transmitter; and

vid pe for the system if the system owns
or controls the facility, or takes reasonable
precautions to prevent such duplication if it
does not own or control the facllity, (iil1)
takes adequate precautions to prevent dupli-
cation while the tape is being transported,
and (iv) subject to clause (3). erases or de-
siroys. or causes the erasure or destruction
of, the videotape; and

(D) within forty-five days after the end
of each calendar quarter, an owner or officer
of the cable system executes an afidavit at-
testing (1) to the steps and precsutions
taken to prevent duplication of the video-
tape, and (i1) subject to clasuss (2), to the
erasure or destr of all vid made
or used during such quarter; and

‘ pe’’, and each of its variant forms,
mesna the reproduction of the images and
sounds of a program oOr programs broadcast
by & television broudcm mt.lon licensed
by the Federal Comm Cc i8-
sion, regardless of the nature of the mate-
rial objects, such as tapes or films, in which
the reproduction is embodied.

(1) DxFINTITIONS.—AS used In this section.
the following terms and their variant forms
mean the following:

A “primary transmission” is a transmis-
sion made to the public by the transmitting
facility whose signals are being recelved
and further transmitted by the secondary
transmission service, regardless of where or
when the performance or display was first
transmitted.

A “secondary transmission’ is the further
transmitting of s primery transmission
simultaneously with the primary transmis-
sion, or nonsimultaneously with the primary
tranamisgion if by a “cable system” not lo-
oated in whole or in part within the bound-
ary of the forty-elght contiguous Btates,

That & nonstmultaneous further

Hawail, or Puerto Rico: Provided, however,
wanmme-

contract available for public inspection}: J
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sion by a cab'e syatem locsted ln Hawe':
of a primary on shall be deemed
to be a secondary transmission if the carriage
of the television broadcast signal compris-
ing such further transmission i8 permis-
sib’e under the rules, regulations, or au-
thorizations of the Federal Communlcatlons

. Commission.

A “cable system” ig a facility, located in
any State, territory, trust territory, or posses-
sion, that in whole or in part receives signals
transmitted or p broadceet by one
or more television broadcast stations licensed
by the Federal cammunlcaﬂons Commission,
and makes fons of such
signals or programs by m cables, or other
communications channels to subscribing
members of the public who pay for such
service. For purposes of determining the
royalty fes under subsection (d)(2), two or
more cable systems In contiguous communi-
ties under commaon ownerahip or control or
operating from one headend shall be consid-
ered =8 one

The “local m area of a primary trans-
mitter”, in the case of a television broadcast
station, comprises the area in which such
station is entitled to inaist upon its signal
being retransmitted by a cable system pur-
suant to the rules, regulations, and suhoriza-
tions of the W 1l Comm: s Com-~
mission in effect on April 15, 1976, or in the
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‘vaction that has as its numerator the num-
oer of days in the year in which such sub-
stitution occurs and as its denominator the
number of days ln the year. In the case of a
station carried pursuant to the late-night or
specially programing rules of the Federal
Commniunications Commission, or & station
carried on a part-time basis where full-time
carriage is not possible because the cable
system lacks the activated channel capacity
to retransmit on a full-time basis all slgnala
which it is authorized to carry, the values
tor independent, network, and noncommer-
cial educational stations set forth above, as
the case may be, shall be multiplied by a
fraction which is equal to the ratio of the
broadcast hours of such station carried by
the cable system to the total broadcast hours
of the station.

A “network station” is s television broad:-

cast station that is owned or operated by, or
affiliated with, one or more of the television
networks in the Unjted States providing na-
tionwide transmissions, and that transmits
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transmission program embodying a perform-
ance of 8 nondranmtic musical work of a

religious nature, or of a sound recording of

such s musical work, if—

(1) there ix no direct or indirect charge
for making or distributing any such copies
or phonorecords; and

(2) none of such copies or phonorecords is
used for any performarnce other than s singie
transmission to the public by a transmitting
organizmtion entitled to transmit to the pub-
lic & performance of the work under a license
or transfer of the copyright: and

(3) except for one copy or phonorecord
that may be preserved exclusively for archi-
val purposes, the copies of phonorecords are
all destroyed within one year from the date
the transmission program was first trans-
mitted to the publtc.

(d) Notwithstanding the provisions of
section 106, it is not an infringement of
copyright for a goveramental body or other
nonprofit organization entitied to transmit
& performance of a work under section
110(8) wm-.kenomﬂnnomwyor

pliea by such

pl-rt or th-t mtbn'b typlen broqdm d.ly.

televmon broadeast station: athn than a net-
work station.

A “noncommercial educational station” is

& televisbn mtlon that is & noncommercinl

st station as defined In

case of » television broadcast station 1) a
by an appropriate governmental authority of
Canada or Mexico, the area in which it would
be entitled to insist upon ite signal being
retransmitted if it were a television broad-
cast station subject to such rules, regula-
tions, and authorisations. The “local service
area of & primary tranamitter”, in the case of
& radio broadcast station, comprises the pri-
mary service area of such station, pursuant
to the rules and regulations of the Federal
\Communications Comminsion,

A “digtant signal equlment" is the value
assigned to the Y
any nonstwork television ptogramlng car-
ried by a cable system in whole or in part
beyond the local service area of the primary

.transmitter of such programing. It is com-

puted by assigning a velus of one to each
independent station and a value of one-
quarter to et.ch mmk station snd non-

clial stath for the non-
mkprwmgnmdodpummtwthe
rules, regulations, and authorizations of the
Federal Communications Commission. The
foregoing for Independent, network,
and noncommercial educational ststions
are subject, however, to the following ex-
ceptions and limitations. Where the rules
and regulations of the Federal Communi-
cations Commission require a cable system
to omit the further tranamission of a par-
ticular program and such rules and regula-
tions also permit the substitution of another
program embodying & performance or dis-
play of & work in piace of the omitted trans-
mission, or where such rules and regulations
in effect on the date of enactment of this
Act permit a cable system, at its election,
to effect such deletion and substitution of &
nonlive program or t0 cary additionsl pro-
grams not transmitted by primary transmit-
ters within whose local service area the
cable system is located, no value shall be
asaigned for the substituted or additional
program; where the rules, regulations, or
authorizations of the Federal Communica-
tions Commission in effect on the date of
enactment of this Act permit a csble sys-
tem, at its election, to omit the further
transmission of a particular program and
such rules, regulations, or authorizations
also permit the sub tiomr of ther pro-
gram embodying & performance or display
of @ WOrk in place of the omitted transmis-
sion, the value amigned for the substituted
or additional program shall be, in the case
of & HMve program, the values of one full
distant signal equivalent muitiplied by

section 397 of title 47.
§112. Limitations ob exclusive rights:
Ephemeral recordings

(a) Notwithstending the provisions of sec-
tion 106, and except in the case of a motion
plcture or other .udlm-un work, it is not
an infrt pyright for a transmit-
ting orpnlnﬂon entitled to transmit to the
public & per!ormn.neo or dllpl.ly of & work,
under a 11 or transfer of the ight
or under the limitations on exclusive rights
in dings specified by
114(a), to make no mofe than one copy or
phonoracord of a particular transmission pro-
g;-n.m embodying the performance or dupuy.
1f—

(1) the copy or phonorecord is retained and
used solely by the transmitting organisation
that made it, and no further copies or phono-
records are reproduced from it;

(2) the copy of phonorecord is used solely
for the tranami ‘organization’s own
transmissions within its local service ares,
or for purposes of archival preservation or
security; and

(3) unless preserved excluaively for
archival purposes, the copy or phonorecord
is destroyed within six months from the
date the transmission program was first
transmitted to the public.

(b) Notwithstanding the provisions of sec-
tion 108, it is not an infringement of copy-
right for a governmental body or other non-
profit organisation entitled to transmit a
performance or display of a work, under sec-
tion 110(32) or under the Lmitations on ex-
clusive rights in sound recordings specified
by section 114(a). to make no more than
thirty copies or phonorecords of a particular
transmission program embodying the per-
formance or dispiay, if—

(1) no turther copies or phonorecords
are reproduced from the copies or phono-
records made under this clauss; and

{2) except for one copy or phonorecord
that may be preserved oxcluuvely for uchlnl
purposes, the pt
destroyed within seven ynn from the d.-te
the transmission program was first tn.nlmlt-
ted to the public.

(¢) Notwithstanding the provisions of sec-
tion 108, it is not an infringement of copy-
rlght for a governmental body or other non-

rofit organization to make for distribution
no more than one copy or phonorecord, for
each transmitting organimsation specified ta
clause (3) of this subseotion, of & particular

'ecord dying the performance,

(1) the copy or phomorecord is retained
and used soclely by the organimtion that
made it, and no further copies or phonorec-
ords are reproduced from it; and

(2) the copy or phonorecord is used solely
for tranamissions atrthorived under section
110(8), or for purposes of srchival preserva-
tion or security.

{e) 'n:omnsml-lonptognm embodied
in & copy or made under this
section 1s not subject to protection as &
d-lvaun 'wk under this title except with

the express consent of the ownaers of copy-
right in the pre-existing works employed in
the program.
§ 113. Scope of exclusive rights in pictorial,
graphic, and sculptural works

(a) Bubject to the pwuvisions of subesc-
uom(b)nnd (c) of this section, the exciu-
mﬂ‘h reproduce & copyrighted pic-

it—

ummlumu-mmtwn--

produce the work in or on any kind of arti-
cle, whether ussful or otherwise.

(b) This title does not agord, to the owner
of copyright in a work that porirays a ussful
a.ruclonmch any greater or lesser rights

with respect to the making, distribution, or

display of the useful article so portrayed

then those afforded to sach works under the

law, whether title 17 or the common Iaw

or statutes of & State, In effect an Decem-
and

(¢) In the case of & work lawfully repro-
duced in useful articles that have been
oftered for sale or other distribution to the
public, copyright does not iaciude any right
to prevent the making, distribution, or dis-
pliay of pictures or photographs of such aréi-
cles in connection with advertissments or
commentaries reisted to the distribution or
display of such articles, or in connection
with news reports.
§ 114. Scope of exclusive rights in sound
recordings

(s) The exclusive rights of the owner of
copyright in & sound recording are limited
to the rights by clauses (1), (2),
and (3) of section 108, and do not include
any right of performance under section
108(4).

(b) The exclusive right of the owner of
copyright in a sound recording under clause
(1) of section 108 is limited to the right to
duplicate the sound recording in the form
of phonorecords, or of copies of motion pic-
tures and other audéovisual works, that
directly or
sounds fixed in the The exchmive
right of the owner of copyright in & eound
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recording under clause (2) of section 106 is
lmitea to the right to prepare a derivative
work in which the actual sounds fixed in
the sound recording are rearranged, remixed.
or otherwise altered in sequence or quality.
‘The exclusive righis of the owner of copy-
right in a sound recording under clauses (1)
and (2) of section 108 do not extend to the
making or duplication of another sound re-
cording that consists entirely of an inde-
pendent fixation of other sounds, even
though such sounds imitate or stimulate
those in the copyrighted sound recording.
The exclusive rights of the owner of copy-
right in & sound recording under clauses (1),
{2), and (3) of section 106 do not apply to
sound recordings included in educational
teievision and radio programs (as defined in
section 307 of title 47) distributed or trans-
mitted by or through public broadcasting
entities (as defined by section 118(g)): Pro-
vided, That copies or phonorecords of said
programs are not commercially distributed
by or through public brosdcasting entities to
the general public.

(c) This section does not {imit or impair
the exclusive right to perform publicly, by
means of a phonorecord. any of the works
specified by section 106(4).

(d) On January 3, 1878, the Register of
Copyrights, after consulting with repre-
sentatives of owners of copyrighted mate-
Tials, representatives of the broadcasting, re-
cording, motion picture, entertainment in-
dustries, and arts organjzations, representa-
tives of organired labor and performers of
copyrighted materials, shal} submit to the
Oongress a report setting forth recommen-
dations as to whether this section should be
amended to provide for performances and
oopyright owners of copyrighted material any
performance rights in such material. The re-
port should deacribe Lhe status of such rights
in foreign countries, the views of major in-
terested parties, and specific legislative or
other recommendations, if any.

§ 115, Scope of exclusive righis in nondré-
matic - musical works: Compulsory
license for making and distributing
phonorecords

In the case of nondramatic musical works,
the exclusive righis provided by clauses (1)
and (3) of section 106, to make and to dis-
tribute phonorecords of such works, are sub-
ject to compulsory licensing under the con-
ditions specified by this section.

(8) AVAILABILITY AND SCOPE OF COMPUL-
80T LICEMEE —

(1) When phonorecords of a nondramatic
musical work have bsen distributed to the
public in the United States under the au-
thority of the copyright owner, any other
person may, by complying with the provi-
sions of this section, obtain a compulsory
license to make and distribute phonoreocords
of the work. A person may obtsin a compul-
sory license onily if his or her primary pur-
pose in making phonorecords is to distribute
them to the public for private use. A person
may not obtain a compulsory license for use
of the work in the making of phonorecords
duplicating & sound recording fixed by an-
other, unless: (i} such sound recording was
fixed lawfully; and (ii) the making of the
phonorecords was authorlzed by the owner
of copyright in the sound recording or, if
the sound recording was fixed before Febru-
ary 15, 1972, by any person who fixed the
sound recording pursuant to ah express li-
cense from the owner of the copyright in the
musleal work or pursuant to a valid compul-
sory license tor use of such work in a sound
recording.

(2} A compulsory license mclnides the priv-
itege of making a musical arrangement of the
work to the extent necessary to conform it
to the style or manner of interpretation of
the performance involved, but the arrange-
ment shall not change the basic melody or
fundamental character of the work., and
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shali not be subject to protection as a derlv.
ative work under this title, except with iLe
express consent of the copyright owner.

(1) Any person who wishes to obtain a
compulsory license under this seciion shall,
before or within thirty days after making,
and before distributing any phonorecords of
the work, serve notice of intention to do &0
on the copyright owner. 1f the registration or
other public records of the Copyright Office
do not identify the copyright owner and in-
clude an address at which notice can be
served, it shall be sufficient to file the notice
of intention in the Copyright Office. The no-
tice shall comply, in form, content, and man-
ner of service, with requirements that the
Register of Copyrights shall prescribe by
regulation,

(2) Pailure to serve or file the notice re-
quired by cl (1) forecl the posaibllity
of a compulsory license and, in the absence
of a negotiated license, renders the making
and distribuion of phonorecords actionable
es acts of infringement under section 501
and fully subject to the remedies provided by
sections 502 through 506. .

(¢) ROYALTY PAYARLE UNDER COMPULEORY
LICENSE.—

(1) To be entitled to receive royalties un-
der & compulsory ltcense, the copyright
owner must be identified in the registration
or other public records of the Copyright Of-
fice. The owner is entitled to royalties for
phonorecords made and distributed after be-
ing so identified, but is not entitled to re-
cover for any phonorecords previously made
and distributed.

(2) Except as provided by clause (1), the
royalty under a compulsory license shall be
payable for every phonorecord made and
distributed in aoccordance with the license.
For the this purpose, & phonorecord is con-
sidered “distributed” if the person exercising
the compulsory license has voluntarity and
permanentiy parted with ite possession. With
respect 10 each work embodied in the phono-
record, the royalty shall be elther two and
three-fourth cents, or six-tenth of one cent
per minute of playing time or fraction
thereof, whichever amount is larger.

(3) Royalty payments ehall be made on or
before the twentieth day of each month and
shall include ail royalties for the month next

ng. Each monthly payment shall be
made under oath and ghall comply with re-
quirements that the Register of Copyrights
shall prescribe by regulation. The Register
shall also prescribe regulations under which
detajied cumulative annual statements of
account, certified by a oertified public ac-
countant, shall be flled for every compulsory
ficense under this section. The regulations
covering both the monthly and the annual
statements of account shali prescribe the
form, t, and of certification
with respect to the number of records-made
and the number of records distributed.

(4) If the copyright owner does not receive
the monthly payment and the monthly and
annual stat 1ts of nt when due, the
owner may give written notice to the licensee
that, unless the default is remedied within
30 days from the date of the notice, the
compuisory license will be automatically ter-
minated. Such termination renders either
the making or the distribution, or both, of
all phonorecords for which the royalty had
not been paid, actionable as acts of infringe-
ment under section 501 and fully subject
to the remedies provided by sections 502
through 506.

£ 116. Scope of exclusive rights in nondra-
matic musical works: Public per-
formances by means of coin-oper-

ated phonorecord players
(a) LIMITATION ON EXCLUSIVE RIGHT.—In
the case of a nondramatic musical work
embodied in a phonorecord, the exclusive
right under clause (4) of section 108 to

A

perform the work publicly by means of a
coin-operated phonorecord player is limited
as follows:

(1) The proprietor of the establishwent in
which the public performance takes place is
not liable for infringement with respect to
such public performance unless—

(A) such proprietor is the operator of the
phonorecord player; or

{B) such proprietor refuses or fails, with-
in on2 month after receipt by registered or
certified mail of a request, at a time during
which the certificate required by clause (1)
(C) of subsecticn (b) is not sfiixed to the
phonorecord player, by the ocopyright owner,
to make full disclosure, by registered or cer-
tified mall, of the identity of the operator of
the phonorecord plager.

(2) The operator of the coin-operated
phonorecord player may obtain a compulsory
license to perform the work publicly on that
phonorecord player by filing the application,
afixing the certificate, and paying the royal-
ties provided by subsection (b).

(b) RxzoorpatioN OF COIN-OPERATEP PHO-

. NORECORD PLAYER, AFFIXATION OF CERFICICATE,

AND ROYALTY UNDER COMPULSORY LicENSE.—

(1) Any operator who wishes to obtain &
compulsory license for the public perform-
ance of works on a coin-operated phonorec-
ord player shall fulflll the following re-
quirements:

(A) Before or within one month after
such performances are made available on a
particular phonorecord player, and during
the month of January in each succeeding
year that such performances are made avail-
able on that particular phonorecord player,
the operator shall file in the Copyright Office,
in accordance with requirements that the
Register of Copyrights, sfter consulfation
with the Copyright Royalty Commission,
shall prescribe by regulation, an application

H108% ..

-

containing the name and address of the <

operator of the phonorecord player and the
manufacturer and serial number or other ex-
plicit identification of the phonorecord
player, and deposit with the Register of
Copyrights a royalty fee for the current cal-
endar year of $8 for that particular phono-
record player. If such performances are made
avallable on a particular phonorecord player
for the first time after July 1 of any year,
the royalty fee to be deposited for the re-
mainder of that year shall be ¢4."

(B) Within twenty days of receipt of an
application and & royalty fee pursuant o
subclause (A), the Register of Copyrights
shall issue to the applicant a certificate for
the phonorecord player.

(C) On or before March 1 of the year in
which the certift P ribed by sub
(B) of this clause is issued, or within ten
days after the date of issue of the certificate,
the operator shall afix to the particular pho-
norecord player, in a position where it can
be readily exainined by the public, the cer-
tificste, 1ssued by the Register of Copyrights
under subclause (B), of the latest applica~
tion made by such operator under subclause
(A) of this clause with respect to that pho-
norecord player.

(2) Fallure to file the application, to af-
fix the certificate, or to pay the royalty re-
quired by clause (1) of this eubsection rend-
ers the public performance actionable as an
act of infringement under section 501 and
fully subject to the remedies provided by
sections 502 through 508.

(¢) DISTRIBUTION OF ROYALTIES.—

(1) The Register of Copyrights shall re-
ceive ali fees deposited under this section
and, after deducting the ressonable oosts
incurred by the Copyright Office under this

section, shball deposit the balance in the

Treasury of the United States, in such man-
ner a8 the Secretary of the Treasury directa,
for later distribution by the Oopyright Roy-
alty Commission as provided by this title,
The Register shall submit to the Copyright

J
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oyalty Commission, on an Annual basis, &

detatied statement of account covering all
fees received for the relevant period pro-
vided by subsection (b).

(2) During the month of January in each
year, every person to be entitled
to compulsory license fees under this sec-
tion for performances during the preceding
twelve-month period shall fils & claim with
the Copyright Royalty Commission, in ac-
cordance with requirements that the Com-

as final, except as provided in section 809
of this title, the detsrmination of the Copy-
right Royalty Commission in any comro-
versy concerning the distribution of royalty
fees deposited under subclsuse (A) of sub-
seotion (b) (1) of this section to which the
claimant is & party. Notwithstanding any

1 (&) 'rhotmtobodlatﬂbutedshn.ubo
divided as follows:

which such copyright owner proves entitle-
ment,

(B) To the performing rights socitles, the
remainder of the fees to be distributed in
such pro rate shares as they by agresment
stipulste among themselves, or, if they fail
to agree, the pro rata share to which such

_ performing rights socitles prove entitiement.

(C) During the pendency of sny proosed-
ing under this section, the Owyﬂcht nonlv
Commission shall withhold from
tions an amount sufiicient to matisfy .u
claims with respect to which a controversy
exista, but shall have discretion to proceed
to distribute any amounts that are not in
controversy.

(6) The Copyright Royalty Commission

have claims may, during the year in which
performances take place, without expense to
or harasament of operators or proprietors of
establishmaents in which phonorecord players
are located, have such access to such estab-
lishments and to the phonorecord plsyers
located therein and such opportunity to ob-
tain information with respect thereto as may
be reasonably necessary to determine, by
sampling procedures or otherwise, the pro-
portion of contribution of the musical works
of each such person to the earnings of the
phonorecord players for which fees shall
have been deposited. Any person who alleges
that he or she has been denied the access
permitted under the regulations prescribed
by the Copyright Royalty Commission may
bring an action in the United States District
Court for the District of Columbia for the
canceliation of the compulsory license of the
phonorecord player to which such acoess has
been denied, and the court shall have the
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power to deck the y license
thereof invalid trom the date of issue
thereof.

(d) CrimanaAL PENALTIXS.—ANy person who
knowingly makes a false representation of
a material fact in an application flled under

clause (1) (A) of subsection (b), or who
knowingly alters a certificate issuad under
clause (1) (B) of subsection (b) of know-

ingly safixes such a certificate to & phono-
record player other than the one it covers,
shall be fined not more than $3,500.

{e) DxrrvITIONS.—AS Used in this section,
the following terms and their variant forms
mean the following:

(1) A "coin-operated phonorecord player’’
is & machine or device that—

(A) is employed solely for the performance
of nondramatic musical works by means of

(C) is accompanied by & list of the titles

is any p who, alone
or jointly with others:

(A) owns s cotn-apentod phonorecord
player; or

(B) has the power to make & coin-operated

13

trol over the

$ 117, Scope of exclusive rights: Use in con-
junction with computers and simi-
1ar information systems
Notwithstanding the provisions of sec-
tions 106 through 116 and 118, this title does
not afford to the owner of copyright in & work
any greater or lesssr rights with respect to
the use of the work in oconjunction with
automatic systems eapsbu
essing, retrieving, or transferring informa-
tion, or in conjunction with any similar de-
vice, machine, or process, than those afforded
to works under the law, whether title 17
or the common law or statutes of a State, In
effect on December 31, 1977, as held appli-
cabls and construed by a court in an actlon
brought under this title.
§ 118. Scope of exclusive rights: Use of cer-
tain works in eotmncuon with non-

~ial h
cial ung

(a) The sxclusive rights provided by sec-
tion 108 shall, with respect to the works
ified by sub | (b) and the activi-
tu-,“‘b hameti (d), be subjgect
to the conditions and limitations prescribed
by this sectlon,

(b) Not later than thirty days following
the date of publication by the President of
the notice the initial appoint-
mnuotmm«mcommm-

Register prooeedings
the purpose of determining ressonable terms
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and rates of royalty payments for the ac-
tivities specified by subsection (d) with re-
spect to published nondramatic musical
works and published pictorial, graphic, and
sculptural works during e period beginning
as provided in clause {3) of this subsection
and ending on December 31, 1083. Copyright

and agres the terms and rates of 10y~
alty payments and the divi-
sion of fees among copyright

t0 negotiste, agree to, pay, or receive pay-
ments.

(1) Any owner of copyright in a work spec-
ified in this subsection or any public broad-
casting entity may, within one hundred and
twenty days after publication of the notice
specified in this subsection, submit to the
Copyright Royalty Commission
censes oovering acttvities with respect

i

|
,E

(3) Within six months, but not esrtier
one hundred and twanty days, from
of publication of the notice specifisd
subsection the

§
ef

:
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shall bo Kept by public broadcasting entities,

(4¢) With respect to the period beginning
on the effective date of this titlie and ending
on the dste of publication of such rates and
terms, this title shall not afford to owners of
copyright or public dbroadcasting entities any

o December 31, 1977. as held applicable
and construed by a court in an action
brought under this title.

(c) The initial procedure specified in sub-
section (b) shall be repsated and concluded
between June 30 and Deocember 31, 1582, and
at five-year intervals thereafter, in accord-

(d) Subject to the transitional provisions
of subsection (b)(4). and to the terms of
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any voluntary license agreements that have
heen negotiated as provided by subsection
tb) (2), s public brosdcasting entity may.
upon compliance with the provisions of this
sectlon, including the rates and terms es-
tablished by the Copyright Royalty Commis-
sion under subsection (b)(3). engage In
the following activities with respect to pub-
lished nondramatic musical works and pub-
lished pictorial, graphic. and sculptural
works:

(1) performance or display of a work by or
1 the course of a transmission mede by a
noncommercial educational broadcast sta-
tion referred to in subsection (g):

(2) production of a transmission program,
reproduction ot cople. or phonorecords of

such a progr sand Aistridbu-
tion of such cop or ph , whare
such producti ¢l or distribu-

tion is made by l nonpmnt institutfon or
otpnmuon solely for the purpose of trans-
! specified in (1); and

(3) the making of reproductions by a gov-
ernmental body or a nounprofit institution ot
& transmission program simultaneously with
its transmission as specified in clause (1),
and the performance or display of the con-
tants of such am under the conditions
specified by clause (1) of section 110, but
only if the reproductions are used for per-
formances or displays for a period of no more
than seven days from the dnte of the trans-
mission specified in clause (1), and are de-
atroyed before or at the end of such perjod.
No person supplying., in accordance with
clause (2), a reproduction of a transmission
program to governmental bodies or non-profit
institutions under this ciause shall have any
Hability ea a resuit of failure of such body or
tnstitution to destroy such reproduction:
Provided. That it shall have notified such
body or inatitution of the requirement for
such destruction pursuant to thig clause:
And provided further, That if such body or
institution itself falls to destroy such repro-
diction it shall be deemed to have infringed.

(e} Except as expreasly provided in this
subsection, this section shall have no ap-
plicabllity to works other than those specified
tn subsection (b).

(1) Owners of copyright in>nondramatic
ilterary works and public broadcasting en-
tities may, during the course of voluntary

agree mg themselves, re-
npoctluly. as to the terms and rates of
royalty payments without liabtlity under the
antitrust laws (within the meaning of sec-
tion 12 of title 16). Any such terms and rates
of royalty payments shall be effective upon
filing in the Copyright Office, in accordance
with regulstions that the Register of Copy-
rights shall prescribe.

(2 On January 3, 1980, the Register of
Copyrights, after consulting with authors
and other owners of copyright in nondra-
matic literary works and their representa-
tives, and with public broadcasting entities
and their represeniatives, shall submit to the
Congress a report setting forth the extent to
which voluntary licensing arrangements
have been reached with respect to the use of
nondramatic literary work. by such broad-
cant stations. The report should also describe
any problems thast may have arisen. and
present legislative or other recommendations,
1? warranted.

1{) Nothing in this section shall pe con-
~trued to permit, beyond the 1imits of fair
use ns provided by section 107, the unauthor-
ized dramatization of a nondramatic musical
work, the production of a transmission pro-
“TAm drawn to mny substantial extent from
u Published compilation of pictorial, graphtc.
ar scuiptural works, or the unsuthorized use
i any portlon of an audiovisual work.

(¢ Ay used in this section, the term “pub-
i broadcuung entlty" means a noncom-
mercial ed broad station as ge-
fined 1n section SO’I of title 47 and any non-
profit institution or orgsnization engaged
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in the activities described in clause (2) of
subsection (d).
Chapter 2—COPYRIGHT OWNERSHIP
AND TRANSFER

Sec.

201. Ownership of copyright.

202. Ownership of copyright as distinct from
ownership of material object.

203. Termination of transfers and lloenses
granted by the author,

204. Execution of transfers of copyrlght
ownership.

205 Recordation of transfers and other
documents.

{201. Ownership of copyright

(a) INTTIAL OwWNERSHIP.—Copyright in a
work protected under this title vests initially
in the author or authors of the work. The
suthors of & joint work are coowners of copy-
right in the work.

(b) Woaxs Manz rou HmE. In the case of
a work made for hire, the employer or other

n for whom the work was prepared is
considered the author for purposes of this
title, and, unisss the partigs have expressly
agreed otherwise in a written instrument
signed by them, owns all of the rights com-
prised in the copyright.

(¢) CONTRIBUTIONS 70 COLLECTIVE WORKS.—
Copyright in each separate contributions to
a collective work is distinct from copyright
in the collective work as s whole, and vests
initially in the author of the contribution. In
the absence of an express tranafer of the
copyright or of any rights under it, the owner
of copyright in the collective work is pre-
sumed to have acquired only the privilege
of reproducing and distributing the contri-
bution as part of that particular collective
work, any revision of that collective work,
and any later collective work in the same
series.

4d) TRANSFER OF OWNERSHIP.—

(1) The ownership of a copyright may be
transferred in whole or in part by any means
of conveyance or by operstion of law, and
may be bequeathed by will or pass as per-
sonal property by the applicable laws of
Intestate succession.

(2) Any of the exclusive rights comprised
in s copyright, including any subdivision of
any of the rights specified by section 108,
may be tranaferred as provided by clause (1)
and owned separately. The owner Of Ahy par-
ticular exclusive right is entitled, to the ex-
tent of that right, to all of ths protection
and remedies accorded to the copyright
owner by this title. - .

(e) Invoum'rut TeaNariz.—When an in-
hip of a copyright,
or ol my of tho exclusive rights under a
copyright, has not previously been trans-
ferred voluntarily by the individual author,
no action by any governmental body or other
official or organization purporting to seige,
expropriate, transfer, or exercise rights of
ownership with respect to the copyright, or
n;z‘ of the exclusive rights under a copyright,

1 be given effect under this title.
§$ 202. Ownership of copyright as distinct
from ownership of material object

Ownership of a copyright, or of any of the
exciusive rights under a copyright. is distinct
from ownership of any material object in
which the work is embodied. Transfer of
ownership of any material object, including
the copy or phonorecord in which the work
is first fixed, does not of itaelf convey any
rights ‘in ths copyrighted work embodied in
the object; nor, in the absence of an agree-
ment, does transfer of ownership of a copy-
right or of any exclusive rights under a copy-
right convey property rights in any material
object.
$ 203. Termination of transfers and licenses

granted by the author

(a) Costorrionts FOR TERMINATION —In the
case of any work other than a work made for
hire, the exclusive or nonexciusive grant of
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s transfer or license of copyright or of a.
right under a copyright, executed by th<~™
author on or after January 1, 1978, otherwise
than by will, is subject to termination under
the following conditions:

{1) In the case of a grant executed by one
suthor, términation of the grant may be
effected by that author or, if the authar is
dead, by the person or persons who, under
clause (2) of this subsection, own and are
entitled to exercise a total of more than
one-half of that author’s terminstion in-
terest. In the case of a grant executed by
two or more authors of a joint work, termi-
nation of the grant may be effected by a
msjority of the authors who executed ft: if
any of such authors is dead, the termination
interest of any such author may be exercised
as & unit by the person or persons who, un-
der clause (2) of this subsection, own and are
entitled to exercise a total of more than one-
haif of that author’s interest.

(2) Where an author is dead, his or her
termination interest is owned, and may be
exercised, by his widow or her widower and
his or her children or grandchildren as fol-
lows:

(A) the widow or widower owns the au-
thor’s entire termination interest unless there
are any surviving children or grandchildren
of the suthor, in which case the widow or
wildower owns one-half of the author’s In-
terest;

(B) the suthor's surviving children, and
the surviving children of any dead child of
the author, own the author’s entire termina-
tion interest there is a widow or
widower, in which the ownership of one-
half of the author's interest is divided among
them:

(C) the rights of the suthor’s children and
grandchildren are in all divided among
them and exsrcised on 'cpmm basis ac-
cording to the number of such author’'s chil-
dren represented; the share of the children
of a dead child In & termination interest can

be exercised only by the action of a majority «

of them.

(3) Termination of the grant may be ef-
fected at any time during a period of five
years beginning at the end of thirty-five years
from the date of execution of the grant; or,
if the grant covers the right of publication
of the work, the period begins at the end of
thirty-five years from the date of publication
of the work under the grant or at the end of
forty years from the date of execution of the
grant, whichever term ends earlier.

(4) The termination shall be effected by
serving an advance notice in writing, signed
by the number and proportion of owners of
termination interests required under clauses
(1) and (2) of this subsection, or by their
duly authoriged agents, upon the grantee or
the grantee’s successor in title.

(A) The notioe shall state the effective date
of the termination, which shall fall within
the Ave-year period specified by clause (3)
of this subsection, and the notice shall be
served not less than two or more than ten
years before that date. A copy of the notice
shall be recorded in the Copyright Office be-
fore the effective date of termination, ss a
condition to ite taking effect.

(B) The notice shall comply, in form, con-
tent, and manner of service, with require-
ments that the Register of Copyrights shall
prescribe by regulation.

(3) Termination of the grant may be ef-
fected notwithstanding any agreement to
the contrary, inciuding an agreement to
make a will or to make any future grant.

(b) Errrcr or TERMIRATION —Upon the ef-
fective date of termination all rights under
this title that were covered by the termi-
nated grant revert to the author, authors,
and other persons owning termination inter-
ests under clauses (1) and (2) of subsection
(a), including those owners who did not join

in signing the notice of termination under q

clause (4) of subsection (r), but with the

following limitations:
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(1) A derivative work prepared under au-
thority of the grant before tts termination
may continue to be utiiized under the terms
of the grant after its termination, but this
privilege does not extend to the preparation
after the termination of other derivative
works based upon the copyrighted work cov-
ered by the termtnated grant.

(2) The future rights that will revert upon
termination of the grant become vested on
the date the notice of termination has been
served as provided by clause (4) of subsec-
tion (a). The rights vest in the author, au-
thors, and other persons named in, and in
the proportionate shares provided by, clauses
(1) and (2) of subsection (a).

(3) Subject to the provisions of clause (4)
of this subsection, a further grant, or agree-
ment to make a further grant, of any right
covered by a terminated grant is valid only if
it is signed by the same number and propor-
tion of the owners, in whom the right has
vested under clause (2) of this subsection, as
are required to terminate the grant under
clauses (1) and (2) of subsection (a). Such
further grant or agreement is effective with
respect to all of the persons in whom the
right it covers has vested under clause (2)
of this subsection, including those who did
not join in signing. If any person dies after
rights under a terminated grant have vested
in him or her, that person's legal represent-
atives, legatees, or heirs at law represent him
or her for purposes of this clause.

(4) A turther grant, or agreement to make
a further grant, of any right covered by a
terminated grant is valid only if it is made
atter the effective date of the termination. As
an exception, how ever, an agreement for
such a further grant may be made between
the persons provided by clause (3) of this
subsection and the original grantee or such
grantee’s successor in title, after the notice

7~ of termination has been served as provided

by cl (4) of sub ().

(8) Termination of a grant under this
section affects only those rights ocovered by
the grant that arise under this title, and in
Do Way affects rights arising under any other
Federal, Btate, or foreign laws.

(6) Unless and until termination is ef-
fected under thls section, the grant, if it
does not provide otherwise, continues in of-
feot for the term of copyright provided by
this title.

§ 204. Executive of transfers of copyright
ownership

(a) A transfer of copyright
other than by operation of law, lsnotvlnd
unless an instrument of conveyance, or a
note or memorandum of the tranafer, is in
writing and signed by the owner of the rights
oonveyed or such owner's duly authorized

agent.

(b) A certificate of acknowledgement ia not
required for the validity of a transfer, but is
prima facie evidence of the execution of the
transfer if—

(1) in the case of a transfer executed ln
the United 8 , the certifi s
by a person nut.horuod to administer oaths
within the United States; or

(2) in the case of a transafer executed in
a foreign country, the certificate is issued by
a diplomatic or consular officer of the United
States, or by a person authorized to admin-
ister oaths whose authority Is proved by a
certificate of such an officer.

§ 2056. Recordation of transfers and other
documents

(a) CONDITIONS FOR RECORDATION.—ANY
transfer of copyright ownership or other doc-
ument pertaining to a copyright may be re-
corded in the Copyright Office if the docu-
ment flled for recordation bears the actual
signature of the person who executed it, or
if it is aocompanied by a sworn or offictal
certification that it is a true copy of the
original, signed document.
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(b) CERTIFICATE OF RECORDATION.—The Reg-~
ister of Copyrights shall, upon receipt of a
document as provided by subsection (a) and
of the fee provided by section 708, record the
document and return it with a certificate
of recordation.

(¢) RECORDATION AS CONSTRUCTIVE NOTICE.—
Recordation of a document in the Copyright
Office gives all persons constructive notice of
the facts stated in the recorded document,
but only if—

(1) the document, or material attached to
it, specifically identifies the work to which it
pertains so that, after the document is in-
dexed by the Register of Copyrights, it would
be revealed by a reasonable search under the
title or registration numbér of the work; and

(2) registration has been made for the
work.

(d) RECORDATION AS PREREQUISITE TO IN-
FRINGEMENT SUurr.—No person claiming by
virtue of a transfer to be the owner of a copy-
right or of any exclusive right under copy-
right is entitled to institute an infringement
action under this title until the instrument
of transfer under which such person claims
has been recorded in the Copyright Office, but
suit may be instituted after such recordation
on a cause of action that arose before recorda-
tion.

(c) Priorrry BETWEEN CONPLICTING TRANS-
FERS.—AS between two conflicting transfers,
the one executed first prevails if it is recorded
in the manner required to give constructive
notice under subsection (c), within one
month after its execution in the United
States or within two months after its execu-
tion outside the United States, or at any tinfe
before recordation in such manner of the
later transfer. Otherwise the later transfer
prevails if recorded first in such manner, and
if taken in good fatth, for valuable considera-
tion or on the basis of a binding promise to
pay royalties, and without notice of the
earlier transfer.

() PRIORITY BETWEEN CONFPLICTING TRANS-
FER OF OWNERSHIP AND NoNExmsrzwnce Li-
CENSE.—A nonexclusive license, whether re-
corded or not, prevails over a confiicting
transfer of copyright ownership if the license
is evidenced by a written instrument signed
by the owner of the rights licensed or such
owner's duly -authorized agent, and if—

(1) the license was taken before execution
of the transfer; or

(2) the license was taken in good faith be-
fore recordation of the transfer and without
notice of it.

Chapter 3.—DURATION OF COPYRIGHT

Bec.

301, Preemption with respect in other laws.

302. Duration of copyright: Works created on
or after January 1, 1978.

303. Duration of copyright: Works created
but not published or copyrighted be-
fore January 1, 1978.

304. Duration of copyright: Subsisting copy-
rights. .

305. Duration of copyright: Terminal date.

§ 301. Preemption with respect to other laws

(a) On and after January 1, 1978, all legal
or equitable rights that are equivalent to
any of the exclusive rights within the general
scope of copyright as specified by section
108 in works of authorship that are fixed
in a tangible medium of expression and come
within the subject matter of copyright as
specified by sections 102 and 103, whether
created before or after that date and whether
published or unpublished, are governed ex-
clusively by this title. Thereafter. no person
is entitled to any such right or equivalent
right in any such work under the common
law or statutes of any State.

(b) Nothing in this title annuls or limits
any rights or remedies under the common law
or statutes of any State with respect to—

(1) subject matter that does not come
within the subject matter of copyright as
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specified by sections 102 and 108, including
works of authorship not fixed in any tangi-
ble medium of expression; or

(2) any causs of action arising from un-
dertakings commenced before January 1,
1978; or

(3) activities violating legal or equitable
rights that are not equivalent to any of the
exclusive rights within the general scope of
copyright as specified by section 106, includ-
Ing rights against misappropriation not
equivalent to any of such exclusive rights,
breaches of contract, breaches of trust, tres-
pass, conversion, invasion of privacy, defama-
tion, and deceptive trade practices such as
passing off and faise representation.

(¢) With respect to sound recordings fixed
before February 15, 1973, any rights or rem-
edies under the common law or statutes of
any State shall not be annulled or limited
by this title until February 15, 2047. The
preemptive provisions of subsection (a) shall
apply to any such rights and remedies per-
taining to any cause of sction arising from
undertakings commenced on and after Feb-
ruary 15, 3047. Notwithstanding the provl
sions of section 303, no sound
before February 15, 1973, shall be subjoct
to copyright under this title befare, on, or
after Pebruary 15, 2047.

(d) Nothing in this tttle annuls or limits
any rights or remedies under any ot.her Ped-
eral statute.

§ 302. Duration of copyright; Works created
on or after—January 1, 1978

(a) IN QENERAL---Copyright in a work
created on or after January 1, 1978, subaists
from its creation and, exoept as provided by
the following subsections, endures for a
term consisting of the life of the author and
fifty years after the author's death.

(b) Joner Woaxs.—In the case of a joint
work prepared by two or more authors who
did not work for hire, the copyright endures
for a term oonsisting of the life of the last
surviving author and Afty years after such
last surviving author's desath.

(c) ANONTYMOUS WORKES, PEEUDONYMOUS
WoRks, AND Woaxs Manz vor Hmz.—In the
case of an anonymous work, & pseudonymous
work, or & work made for hire, the copyright
endures for a term of seventy-five years from
the year of its first publioation, or a term of
one hundred years from the year of its crea-
tion, whichever expires first. If, before the end
of such term, the identity of one or more of
the authors of an anonymous or pseudony-
mous work is revealed in the records of a
registration made for that work under sub-
sections (a) or (d) of section 408, or in the
recorda provided by this subsection, the copy-
right in the work endures for the term speci-
fled by subsections (a) or (b), based on the -

-1ife of the suthor or authors whoee identity

has been revealed. Any person having an
interest in the copyright in an anonymous or
pseudonymous work may at any time record,
in records to be maintained by the Copyright
Office for that purpose, s statement identify-
ing one or more authors of the work; the
statement shall also identify the person filing
it, the nature of that person’'s interest, the
source of the information recorded, and the
particular work affected, and shall comply in
form and content with requiremente that the
Register of Copyrights shall prescribe by
reguiation.

(d) RECORDS RELATING TO DEATH oOr AU-
THORS.—ADNY person having an interest in &
copyright may at any time record in the
Copyright Office a statement of the date of
death of the author of the copyrighted work,
or a statement that the author is still iiving
on a particular date. The statement shall
identify the person filing it, the nature of
that person’s intereat, and the source of the
information recorded, and shall comply in
form and content with requirements that
the Register of Copyrights ahall prescribe by
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regulation. The Register shall maintain cur-
rent records of information relating to the
death of authors of copyrighted worke, based
on such recorded statements and, to the ex-
tent the Register cousiders practicable, on
data contained in any of the records of the
Copyright Office of in other reference sources.

(¢) PRESUMPTION a8 TO AUTHOR'S DEATH.—
After a period of seventy-five years from the
year of first publication of a work, or a period
of one hundred years from the year of its
creation, whichever expires first, any person
who obtains from the Copyright Office a certi-
fied report that the records provided by sub-
soction (d) discloss nothing to indicate that
the autbhor of the work is living, or died less

under this title.

 903. Duration of copyright: Warks created
but not published or copyrighted

Copyright In & work created before Janu-
ary 1, lﬂ":. but not therstofore in the public

hefore December 31, 3087.
$304. Duration of copyright: Bubsisting
copyrights -

(a) CorYRIGATS v TuEm Pmst TERM ON
JANUARY 1, 197B.—ADy copyright, the first
term of which is subststing on Janusry 1,
1978, shsll endure for twenty-eight years
from the date it was otiginally secured; Pro-
pided, That In the oass of any posthumous
work or of any periodical, cyclopedic, or other
composite work upon which the copyright
was ariginally sscured by the proprietor
thereof, or of any work copyrighted by e
corporate body (otherwise than as assignee
or lioenset of the individual author) or by an
employer for whom such work is made for
hire, the proprietor of such <copyright shall
be entitled to & renewal and extension of
the copyright In such work for the further
term of forty-seven years when application
for such al and extens) shall have
been made to the Copyright Ofics and duly
registered therein within one year prior to
the expirstion of the original term of copy-
right: And provided further, That in the csse
of any other work, including a
contribution by an individual author to &
periodi or to & cyclop or other com-
posite work, the author of such work, if still
iiving, or the widow, widower, or chiidren
of the author, if the author be not living,
of if such author, widow, widower, or chil-
dren be not living, then the author's execu-
tors, or in the sbsence of a will, his or her
next of kin shall be entitled to a renewal
and extension of the copyright in such work
for a further term of forty-seven years when
application for such renewal and extension
shall have been made to the Copyright Office
and duly registered therin within one yenr
prior to the expiration of the original term
of copyright: Asd provided further, That in
defauit of the registration of such applica-
tion for renswal and extenslon, the copy-
right in any work shal} terminate at the ex-
piration of twenty-eight years from the date
copyright was originally secured.

(P) CorTaicmts ¢ THEm RENrwalL TEEM
ok RECIsTERED ro& REnzwar Brroaz Janu-
Ary 1, 1978 —The duration of any copyright,
the renewal term of which ia subsisting at
any time between December 31, 1976, and
Deceraber 31, 1977, inclusive, or for which re-
newal registration is made bétween Decem-
her 31, 1976, and December 31, 1977, inclu-

sive, is extended to endure for a term of
seventy-five years from the date copyright
wag originally secured.

(c) TEmMiwarION OF TRANSFERS AND LiI-
cENsEs Covexmng Extuwons Rewewal ToaM . —
In the case of any copyright subsisting in
either its fimt or renewal term on January 1,
1978, other than a oopyright in a work made
for hire, the exclusive or nonexclusive grant
of a transfer or license of the renewal copy-
right or any right under it, executed before
January 1, 1878, by any of the persons desig-
nated by the second proviso of subsection
(a) of this section, otherwise than by will,
is subject to termination under the following
conditions:

(1) In the case of a grant executed by a
person or persons other than the author,
termination of the grant may be effected by
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ments that the Regiater of Copyrights st |
prescribe by regulation. ' b

(8) Termination of the grant may be ef-
fected notwithstanding any agreement to the
contrary, including an agreement to make a
will or to make any future grant.

(6) In the case of a grant executed by &
person or persons other than the suthor, all
rights under this title that were covered by
the terminated grant revert, upon the effec-
tive date of termination, to all of those en-
titled to terminate the grant under clause
(1) of this subsection. In the case of a grant
executed by one or more of the authors of
the work, all of a particular authors's rights
under this title that were covered by the ter-
minated grant revert, upon the effective date
of termination, to that author or, if that au-
thor is dead, to the persons owning his or

her 1 (2) ot

the surviving p or P who

it. In the case 0f a grant exscuted by ons or
more of the suthors of the work, termina-
tion of the grant may be effected, to the ex-
tent of a particular smthor's share in the
ownership of the renewsl ocopyright, by the
author who exscuted it oc, if such author is
dead, by the p or p who,
clause (2) of this subwectiongpown and are
entitied to exercise & total of more than
one-half of that author’s termination inter-
est.

(2) Where an author is dead, his or her

tion interest s owned, and may be
exercised, by his widow of her widower and
his or her children or grandchildren as fol-
lows:

(A) the widow or widower owns the
author's entire termination interest unless
there are any surviving children or grand-
children of the author, in which case the
widow or widower owns one-half of the
author’s interest;

(B) the author's surviving children, and
the surviving children of any desd child of
the author, own the suthor's entire termi-

1 1 ) there is & widow or
widower, in which cese the ownership of one-
half of the author's interest is divided among
them;

(C) the rights of the author’s children and
grandchildren are in all cases divided among
them and exercised on a per stirpes basis
acoording to the nmumber of such author’s
children represented; the share of the chil-
aren of a dead child tn a termination inter-
est can, be exercised only by the action of a
majority of them. .

(8) Termination of the grant may be ef-
fected at any time during a period of five
yoars beginning at the end of fifty-six years
from the date copyright was originally se-
cured, or beginning on y 1, 1978,
whichever is later.

(4) The termination shall be effected by
serving an advance notice in writing upon
the grantee or the grantee’s successor in title.
In the cass of & grant executed by & person
or persons other than the author, the notice
shall be signed by all of those entitled to
terminate the grant under clause (1) of this
subsection, ¢r by their duly suthorieed
agents. In the case of & grant executed by
one or more of the authors of the work, the
notice as to any one author's share ghall be
signed by that author or his or her duly au-
thorized agent or, if that author is dead, by
the number and proportion of the owners of
his or her termination interest required un-
der clauses (1) and (2) of this subsection, or
by their duly authorised sgents.

(A) The notice shall state the effective date
of the termination, which shall fall within
the five-year period specified by clause (3)
of this subsection, and the notice shall be
served not less than two or more than ten
years before that date. A copy of the notice
shall be recorded in the Copyright Office be-
fore the effective date of termination, as a
condition to its taking effect.

(B} The notice shall comply, in form, con-
tent, and manner of mervice, with require-

-

this subsection, incdiuding thoss owners who
did not join in signing the notioe of ter-
mination under cisuse (4) of this subsec-
tion. In all cases the reversion of rights is
subject to the following limitations:

(A) A derivative work prepared under au-
thority of the grant before fts termination
may oontinue to be utilized under the terms
of the grant after its termination, but this
privilege does not extend to the preparation

on the date the notice of termination has
been served as provided by clauss (4) of
this subssction.

(C) Where the author's rights revert to
two or mare persons under ciause (2) of this
subsection, they ahall vest in those persons
{n the proportionate shares provided by that
clause. In such a case, and subject to the
pro of sub (D) of this clause, a

ther grant, of a particular author's shar

l’urﬂurmt.wmntmmh.mr;l

with respect 40 any right covered by a termi.
nated grant is valid only if it is signed by
the same number and proportion of the
owners, in whom the right has vested under
this clause, as are required to terminate the
grant under clause (3) of this subsection.
Buch further grant or agreement is effective
with respect to all of the persons in whom
the right it covers has veated under this sub-
clause, including those who did not join in
signing it. If any person dies after rights
under & terminated grant have vested in him
or her, that person’s legal repressntatives,
legatees, or heirs at law represent him or her
for purposes of this subclause.

(D) A further grant, or t to make
& further grant, of any right covered by a
terminated grant is walid only if it is
made after the effective date of the termina-
tion. As an exception, however, an agreement
for such a further grant may be made be-
tween the author or any of the persons pro-
vided by ths first sentence of clause (6) of
this subsecti or the persons pro-
vided by subdclause (C) of this clause, and
the original grantee or such grsntee’s suc-
cessor in title, after the notice of termina-
tion has been served as provided by clause
(4) of this subsection.

(E) Termination of a grant under this
subsection affects only those rights oovered
by the grant that arise under this title,
and in No way affects rights arising under
any other Federal, State, or foreign laws.

(F) Unless and until termination is ef-
fected under this subsection, the grant, if
it does not provide otherwise, continues in
effect for the r inder of the extended re-
newal term.
¢ 305. Duration of copyright: Terminal date

All terms of copyright provided by sections
302 through 304 run to thoe end of the calen-
dumyeu in which they would otherwise
expire.

’
‘ , <
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Chapter 4. —COPYRIGHET NOTICE, DE-
POSIT, AND REGISTRATION

Sec.

401. Notice of copyright: Visually percepti-

ble coples.

402. Notice of copyright: Phonorecords of

sound recordings.

403. Notice of copyright: Publications incor-
porating United States Government
works.

404. Notice of copyright: Contributions to
collective works.

405. Notice of copyright: Omission of notice.

406. Notice of copyright: Error in name or
date.

407. Deposit of copies or phonorecords for
Library of Congress.

408. Copyright registration in general.

400. Application for registration.

410, Registration of clalm and issuance of

certificate.
411. Registration as prerequisite to infringe-
ment suit.
412. Registration as prerequisite to certaln
remeadies for infringement.
§ 401. Notice of copyright: Visually percepti-
ble copies

(8) GENEZRAL REQUIREMENT. —Whenever s
work protected under this ‘title ts published
in the United States or elsewhere by au-
thority of the copyright owner, & notice of
copyright as provided by this section shall
be placed on all publicly distributed ocopies
from which the work can be visually per-
cetved, either directly or with the aid of &
machine or device.

(b) Form or Norice.—The notice appear-
ing on the copies shall consist of the fol-
lowing three elements:

(1) the symbol © (the letter C in a air-
cle), or the word “Copyright”, or the abbre-

. wiation “Copr.”; and

(3) the’ yeu of nrst publication of the

© work; in the cese of compliations or derive~

tive works incorporating previously published
material, the year dete of first publieation
of the complilation or derivative wark is suf-
ficient. The year date may be omitted where
s pictorial, graphic, or sculptural work, with
sccompanying text joatter, if any, is repro-
duced in or on greeting cards, postcards,
stationery, jewelry, dolls, toys, or any use-
sul articles; and

(3) the name of the owner of copyright
in the work, or an abbreviation by whieh
the name can be recognized, or & generalty
known alternative designation of the owner.

(c) PosrrioN or Norice.—The notice shall
be aflixed to the copies in such manner and
Jocatlon as to give reasonable notice of the
claim of copyright. The Register of Copy-
rights shall prescribe by regulation, as exam-
ples, specific methods of afixation and posi-
tions of the notice on various types of works
that will satisty this requirement, but these
specifications shall not be considered exhaus-
tive.

§ 402. Notice of copyright: Phonorecords of
sound recordings

(a) GENERAL REQUIREMENT.—Whenever &
sound recording protected under this title
is published in the United States or else-
where by authorify of the copyright owner, a
notice of copyright as provided by this sec-
tlon shall be placed on all publicly distrib-
uted phonorecords of the sound recording.

(b) ForM or Norick.—The notice appear-
ing on the phonorecords shall consist of the
following three elements:

(1) the symbol @ (the letter P in a cir-
cle); and

(2) the year of first publication of the
sound recording; and

(3) the name of the owner of copyright in
the sound recording, or an abbreviation by
which the name can be recognired, or & gen-
erally known alternativé designation of the
owner; if the producer of the sound record-
ing is named on the phonorecord labels or
containers, and if not other name appears in
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confunction with the notice, the producer’s

name shall be considered & part of the no-

tice.

(¢) PosrrioNn or NoTice.—The notice shall
be placed on the surface of the phonorecord,
or on the phonorecord label or container, in
such manner and location as to give reason-
able notice of the clatm of copyright.

§ 403. Notice of copyright: Publications in-
corporating United States Govern-
ment works

Whenever a work is published in copies or
phonorecords consisting preponderantly of
one or more works of the United States
Government, the notice of copyright pro-
vided by sections 401 or 402 shall also include
a statement identifying, either afirmatively
or negatively, those portions of the copies or
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destruction, or obliteration of the notloe,
without the authorization of the copyright
owner, from any publicly distributed copies
or phonorecords.

§ 406. Notice of copyright: Error in name or
date

(a) ERROR IN NAME-—Where the person
named in the copyright notice on copies or
phonorecords publicly distributed by sau-
thority of the copyright owner is not the
owner of copyright, the validity and owner-
ship of the copyright are not affected. In
such a case, however, any person who tnno-
oently begins an undertaking that infringes
the copyright has a complete defense to any
action for such infringement if such person
proves that he or she was misled by the

phonorecords embodying any work or works

protected under this title.

§ 404. Notice of copyright: Contributions to
collective works

(a) A separate contribution to a collective
work may bear its own notice of copyright,
as provided by sections 401 through 409.
However, s single notice applicable to the
collective work as & whole is sufficlent to
satisfy the requirements of sections 401
through 408 with respect to the separate
contributions it contains (not including ad-
vertisements inserted on behalf of persons
other than the owner of copyright in the
collective work), regardless of the ownership
of copyright in the contributions and
whether or not they have been previously
published.

(b) Where the person named in a single
notice applicable to a collective work as &
whole is net the owner of copyright in &
separate contribution that does not bear its
own notice, the case Is governed by the pro-
visions of section 406(a).

§ 405. Notice of copyright:
notice

' (a) ErFEcT OF OMIBBION ON COPYRIGHT.—
The omission of the copyright notice pre-
scribed by sections 401 through 403 from
coples or phonorecords publicly distributed
by authority of the copyright owner does
not invalidate the copyright in a work if—

(1) the notice has been omitted from no
more than & relatively small number of copies
or phonorecords distributed to the public; or

(3) registration for the work has been made
before or Is made within five years after the
publication without notice, and a reasonable
effort is made to add notice to all coples or
phonorecords that are distributed to the
public in the United States after the omis-
sion has been discovered; or

(3) the notice has been omitted in viola-
tion of an express requirement in writing
that, as & condition of the copyright owner's
authorization of the public distribution ot
coples or phonorecords, they bcar the pre-
scribed notice.

(b) ErFrEcr OF OMISSION ON INNOCENT
INFRINGERS.——-ANY person who innocently
infringes & copyright, in reliance upon an
suthorized copy or phonorecord from which
the copyright notice has been omitted, in-
curs no liability for actual or statutory
damages under section 504 for any infringing
acts committed before receiving actual notice
ithat registration for the work has been made
under section 408, if such person proves that
he or she was misled by the omission of
notice. In a suit for infringement in such a
case the court may allow or disallow recovery
of any of the infringer’s profits attributa-
ble to the infringement, and may enjoin
the continuation of the infringing undertak-
ing or may require, as a condition for per-
mitting the continuation of the infringing
undertaking, that the infringer pay the copy-
right owner a reasonsble license fee in an
amount and on terms fixed by the court.

(c) BemovaL oF NoTicE.—Protection under
this title is not affected by the removal.

Omission of

tice and b the undettaking in good
tumundor-purportedmnderorm
from the p d therein, 1
the und was

begun—

(1) registration for the 'vrk bhad been
made in the name of the ovwner of copyright;
or

(2) & document executed hy the person
named in the notice and showing the owner-
ship of the copyright had been recorded.

The person named in the notice is liable to

account to the copyright owner .for all
receipts from tranafers or licensses purportedly
made under the copyright by the person
named in the notice.

(b} Exnon v m'n—Whan the year date in
the fos on or ds dis-
tributed by suthoﬁty of the oopyright owner
i3 earlier than the year in which publication
first occurred, any period computed from the
year of first publication under section 303
is to be computed from the year in the notice.
Where the year date is more than one year
later than *he year in which publication first
occurred, the work is considered to have been
published without any notioe and is governed
by the provisions of section 408.

() OumrsaioN or Namm o’ Date.—Where
copies or phonorecords publicly distributed
by authority of the copyright owner contain
no name or no date that oould reasonsbly
be considered a part of the notice, the work
15 consjdered to have been published without
any notice and is governed by the provisions
of sectlon 405.

§ 407. Depceit of copies or phonorecords for
Library of Congrees

(a) Except as provided by subsection (c¢),
and subject to the provisions of subsection
(e). the owner of copyright or of the exclu-
sive right of publication in & work pubiished
with notice of copyright in the United States
shall deposit, within three months after the
date of such publication—

(1) two complete coples of the best edition;
or

(2) if the work is & sound recording, two

complete phonorecords of the best edition,
together with any printed or other visually
perceptible material published with such
phonorecords.
Neither the deposit requirements of this sub-
section nor the acquisition provisions of sub-
section (e) are conditlons of copyright pro-
tection.

{b) The required copies of phonorecords
shall be deposited in the Copyright Office for
the use or disposition of the Library of Con-
gress. The Register of Copyrights shall, when
requested by the depositor and upon payment
of the fee prescribed by section 708, issue a
receipt for the depoceit.

(c) The Register of Copyrights may by
regulation exempt any categories of material
from the deposit requirements of this sec-
tion, or require deposit of only one copy or
phonorecord with respect to any categories.
Such regulntlons shall provide elther for

on from the d t require-
menta of this secuon, or for alternative forms
of deposit aimed at providing s satisfactory
archival record of a work without Imposing

(39
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practical or financisl herdsbips on the de-
positor, where tho individual author is the
owner of coprright in a pictorial, graphic, or
sculptural work and (1) less than five coples
of the work have been published, or (ii) the
work has been published in a lUmited edition

isting of numbered copl the monetary
value of which would make the mandatory
deposit of two copies of the best edition of
the work burdensome, unfair, or unreason-
sble.

(4) At any time after publication of & work
s ; provided by subsection (a). the Register of
Copyrighta may make written demand for
the required deposit on any of the persons
obligated to make the deposit under subsec-
tion (a). Unlesa deposit is made within three
months after the demand is received, the per-
son or persons on whom the demand was
made are liable—

(1) to a fine of not more than 8250 for
each work;

{2) to pay into s specially designated fund
in the Library of Congress the total retail
price of the copiss or phonorecords de-
manded, or, {f no retall price has been fixed,
the reasonable ccst to the Library of Con-
gress of acqulring them; snd

(3) to pay a fine of $1,500. in addition to
any fine or liability imposed under ciauses
(1) and (3). 1f such person willfully or re-
peatedly falls or refuses to comply with such
s demmand.

(®) With resp to tra programs
that have been fixed and transmitted to the
public in the United States but bave not
been published, the Register of Copyrights

- shall, after consulting with the Librarian of

Congress and other interested organizations
and oficials, esiablish reTulations governing
the acquistition, through deposit or otherwise,
of copies or phoncrecords of such programs
for the collections of the Library of Congress.

(1) The Librarian of Congress shall be per-
mitted. under the standards and conditions
st forth in such regulations, to make a fix-
atton of a transmission program directly
from a to the public, and to
reproduce one copy or phororecord from such
fixation for archival purposes.

(2) ‘Such regulations shall also provide
standards and proosdures by which the Reg-
ister of Copyrights may make written de-
mand, upon the owner of the right of trans-

ission in the U States, for the deposit
of & copy or fhonorecord of s specific trans-
mission program. Such deposit may, at the
option of the owner of the right of trans-
mission in the United States, be accomp-
lUshed by gift, by joan for purposes of re-
production, or by sale at a price not to ex-
ceod the cost of reproducing and supplying
the copy or phonorecord. The reguisations es-
tablished under this clause shall provide rea-
sotiable pariods of not less than three months
for complisnce with a demand, and shall al-
low for extensions of such periods and ad-
justmenta {n the scope of the demand or the
methods for fulflliing it, ressonably war-
ranted by the circumstances. Wilitul fallure
or refusal to comply with the conditions pre-
scribed by such regulstions shall subject
the owner of the right of transmission in the
United States tc liability for an amount, not
to exceed the cost of reproducing and sup-
Plying the copy or phenorecord In question,
to be paid into a specially designated fund
(n the Library of Congress.

(3) Nothing in this subsection shall be
construed to require the making or reten-
tion, for purposes of deposit, o{ any copy or
pbonorecord of an unpubl d tra
program, the transmission of which occurs
before the receipt of a specific written de-
mand as provided by clause (2).

(4) No activity undertaken in compllance
with reguistions prescribed under clauses
t1) or (3) of this subsection shali result tn
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liability if intended solely to assist in the
acquisition of copies or pbonoroooﬂls under
this subsection.

§ 408. Copyright registration in general

(8) REGISTRATION PERMmsivE.—At any time
during the subsistence of copyright in any
published or unpublished work, the owner
of copyright or of any exclusive right in the
work may obtain registration of the copy-
right claim by delivering to the Copyright
Office the deposit specified by this section,
together with the application sand fee spe-
cified by sections 400 and 708. Bubject to the
Provisions of section 406(a) , such registration
is not a condition of copyright protection.

(b) Drrosir oz COPYRIGHT REGISTRATION.—
Except as provided by subsection (c), the
material deposited for registration shall in-
clnde—

{1) in the case of an unpublished work,
one complete copy or phonorecord;

(2) in the case of a published work, two
complete coples or phonovecords of the best
edition; .

(3) in the case of a work first published
outaide the United States, one complete copy

- or phonorecord as so published:;

(4) in the case of a coantribution to a col-

H 108¢
(3) As an alternstive to separats renewal
registrations under sub m (a) of b

304, a singie renewal registration masy be
made for a group of works by the same indi-
vidual author, all first published as contribu-
tions to periodicals, including newspapers,
upon the filing of a single application and
fee, under all of the to'uovmg etmd!tlon.r

(A) the r and
the basizs of claim or ch.lms under section
304(a), is the same for each of the works;
snd

(B) the works were all copyrighted upon
their first pubuea.tlon. either through sepa-
rate copyright on or by
virtue of a general euyyﬂght notice in the
periodical ssve as & whole; and
~(C) the renewal application and fee are
received not more than twenty-eight or less
than twenty-seven years after the thirty-
first day of D of the dar year in
which sall of the works were first published;
and

(D) the renewal application identifies each
work separately, including the ical
containing it and its date of firs: publication.

(d) CORRECTIONS AND AMPLIFICATIONS.—

The Register may also establish, by reguia-
tion, formal procedures for tho filing of an

lective work, one complete copy or
record of the best edition ol the collective
work.

Coples or phonorecords deposited for the Li-
brary of Congress under section 407 may be
used to satisfy the deposit provisions of this
section, if they are accompanied by the pre-
scribed application and fee, and by any addi-
tionsl identifying material that the Regiater
may, by regulstion, require. The Register
shall also prescribe reguhuons uubumm;
requirements under wh

records acquired for the l.lbnry of Oongreas
under subsection (e) of section 407, other-
wise than by deposit, may be used to satisfy
the deposit provisions af this section.

(c) ADMINISTRATIVE CLASSIFICATION AND OP-
TIONAL Drpoerr.—

(1) The Register of copynghta is .ut.hor-
ized to specify by reg
trative classes into which 'orks are to be
placed for purposes of uposlt lnd rec!stn
tlon, and the nat of the

& for supp
to correct an error in a oopyﬂght
tidn or to amplify the informastion given in &
ngutnunn Such application shall be ac-
by the fee pruvided by section
700 and shall clearly identlly the registra-
tion to be corrected or amplified. The infor-
mation contained in a supplementary regis-
tration augments but does not supersede
that contained in the eariier regisiration.
(¢) Pum.oanzp Entrrow oF PREVIOUSLY REG-
msranxp Woax -—Registration for the first
published edition of a work previounly reg-
istered in unpublished form may be
even though the work as published is sub
stantially the same as the unpublish
‘version.
§ 409. Application for registration
The application for copyright registration
shall be made on & form prescribed by the
of Copyrights and shall include—
(1) the name and address of the copyright
t-

records to be deposited in the varloua “classes
specified. The may require or
permit, for particular classes, the deposit of
identifying material instead of copies or
phonorecords, the deposit of only one copy
or phonorecord whers two would normally be
required, or a single registration for a group
of related works. This administrative classi-
fication of works has no with re-
spect to the subject matter of copyright or
the exclusive rights provided by this title.

(2) Without prejudice to the general au-
thority provided under clause (i), the Reg-
ister of Copyrights ahall establish regulations
specifically permitiing a single registration
for a group Of warks by the aame individual
author, all first puuubu: a3 comntributions
to periodicals, tncl
a twelve-month plrlod. on the basis of &
single deposit, application, and regiatration
fee, under all of the following conditions—

(A) if each of the works as first published
bore a separate oopyright notice, and the
name of the owner of copyright in the work,
or sn abbreviation by which the name can
be recognized, or a generslly known alterns-
tive designation of the owner was the same
in each notice; and

(B) 1f the deposit consists of one copy of
the entire iszue of the periodical or of the
entire section in the case of a Dewspaper,
in which each coatribution was first pub-
lished; and

(C) If the applicstion identifies each work
separately, inctuding the periodical contain-
ing it and its date of Airst publication.

within -

(2) lnthecmdt'orkot.hermmm

donymous work, the name

and nntmnutya'domlclhoftbenuthoror

authors, and, if one or move of the authors
is dead, the dates of their deaths;

{3) If the work is Xy or pseudony-
mous, the tlonality or 4
suthor or authors;

(4) in the case of a work made for hire, a
statement to this effect;
© (b)) if the copyright claimant is not the
author, a brief statement of how the clalm-
ant obtained ownership of the ocopyright;

(6) the title of the work, together with
any previous or alternative titles under
which the work can be identified:

(7) the year in which creation of the work
was completed:

(8) if the work has been published, to date
and nation of its first publication;

(9) in the cass of a compliation or deriva-
tive work, an identification of any pre-exist-
ing work or works that it is based on or in-
corporates, and a brief, general statement of
the additional material covered by the copy-
right claim being registered;

(10) in the cass of a published work con-
taining material of which copies are required
by section 601 to bs manufactured in the
United Btates, the names of the persons or
organizations who performed the processes

by sudsection (c) of section 601
'm:nqncttothtnmun.nndthplw
where those were performed;

(11) any other information regarded
ihe Ragister of Oopyrights as bosring upon

J
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or the existence, ownenhlp. or durstiom of -
- the ocopyright.

§ 410. Registration of claim and iesuance of
certificate

(a8) When, after examination, the Register
of Copyrights determines that, in acoordance
with the provisions of this title, the material
deposited constitutes copyrightable subject
matter and that the other iegal and formal
requirements of this title have been met, the
Register shall register the claim and issue to
the applicant a certificate of registration un-
der the ssal of the Copyright Office. The cer-
tificate shall contain the information given
in the application, togethher with the num-
ber and effective date of the registration.

(b) In any ocase in which the Register of
Copyrights determines that, in accordance
with the provisions of this title, the material
deposited does not constitute copyrightable
subject matter or that the claim s inwvalid
for any other reason, the Register shall re-
fuse registration and shall notify the appl-
oant  in writing of the reasons for such
refusal.

(¢) In any judicial proceedings the ocertif-
cate of a registration made before or within
five years after first publication of the work
shall constitute prima facie evidence of the
validity of the copyright and of the facts
stated in the ocsrtificate. The evidentiary
weight to be accorded the oertificate of a reg-
istration made thereafter shall be within the
@iscretion of the court.

(d) The effective date of a copyright regis-
tration is the day on which an application,
doposit, and fee, which are later determined
by the Register of Copyrights or by a court
of competent jurisdiction to be soceptadble
for rnmmm. have all been rooand in the
Copyright Office.

§ 411. Registration as prerequhito to in-
fringement suit

(s) Bubject to the provisions of subsection
(b), no action for infringement of the copy-
right in any work shall be instituted until

of the copyright claim has been
made In accordance with this title. In any
case, howeéver, where the deposit, applioa-
tion, and feé required for registration have
been delivered to the Copyright Office {n
proper form and registration has been re-
fused, the a.ppllunt is antltlod to institute
an scti for infring if thereof,
with a copy of the complaint, is served on
the Register of Copyrights. The Register
may, at his or her option, become a party to
the action with respect to the issue of regia-
trability of the copyright clasim by entering

a party shall not deprive the court of juris-
diction to determine that issue.

(b) In the case of & work consisting of

sounds, images, or both, the first fixation of
which is made simultaneously with its
transmission, the oopyright owner may,
either befare or after such fixation takes
place, institute an action for infringement
under section 501, fully subject to the rem-
edies provided by sections 502 through 806,
if, in accordance with requirements that the
negutcr of Copyrights shall prescribe by reg-
ulation, the copyright owner—

(1) serves notice upon the infringer, not
less than ten or more than thirty dsys be-
fore such fixation, identifying the work and
the specific time and source of its first trans-
mission, and declaring an intention to se-
cure copyright in the work; and

{2) makes registration for the work withe
in three monthe after its first tranamission.
§ 412. Registration as prerequisite to cértain

remedies for infringement

In any action under this title, other than
an action instituted under section 411(b),
DO award of statutory damages or of attor-
my‘ltes.upmldodbyncﬂoncmm
508, shall be made tor—
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{1) any infringement of copyright in an
unpublished work commenced before the
effective date of its registration; or

(3) any Infringement of copyright com-
menced after first publication of the work
and before the effective date of its registra-
tion, unless auch registration is made within
three months after the first publication of
the work.

Ohapter 5—COP!BIGBT INFRINGEMENT
AND REMEDIES

B8ec.
801. Infringement of copyright.
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other court in which enforesmment of the ia-
junction s teansmit promtiply to the
other court a certified copy of all the papers
in the case on file in such clerk's office.
¢ 503. Remedies for infringement: Impound-
ing and disposition of Infringing
articles
(a) At any time while an action under this
titie i3 pending, the court may order the im-
pounding, on such terms as it may deem rea-
sonable, of all coples or claimed
to have been made or used in violation of the
copyright owner’s exclusive rights, and of all

503. Remedies for infring t: Inj %

503. Remedies for infringement: Impound-
ing and disposition of Infringing
articles

504. Remedies for infringement: Damages
and profits.

505. Remedies for infringement: Costs and
attorney’s fees.

506. Criminal offenses.
807. Limitations on actions.
608. Notification of flling and determination

molds, matrices, masters, tapes, film
neg.tlvea or other articles by means of which
such copies or phonorecords may be¢ repro-
duced. }

(b) As part 6f & final judgment or decree,
the court may order the destruction or other
reasonable dizsposition of all copies or phono-
records found to have been made or used in
violation of the t owner's exclusive
rights, and of anll p_l“os. moids, matrices,
masters, tapes, fllm negatives, or other ar-

of actions. tsennbymotm“cheopluor
mmtoruhnuonotpn ing ds may be rep

by cable systems. §504 Remoedies for mmwn; Damages
§ 801. Infringement of copyright and profits

(a) Anyone who violates any of the exclu-
sive rights of the ocopyright owner as pro-
vided by sections 106 through 118, or who

or ph ds into the
United States in violation of section 002, 18
an infringer of the copyright.

(b) The legal or beneficial owneér of an
exclusive right under a copyright is en-
titled, subject to the requirements of sec-
tions 205(d) and 411, to institute an action
for any infringement of that particular right
committed while he or she is the owner of
it. The court may require such owner to
serve written notice of the action with a
copy of the complaint upon any person
shown, by the records of the Copyright
Office or otherwise, to have or claim an inter-
est in the copyright, and shall require that
such notice be served upon any person whose

(a) IN GxwERaL.~-Except &8s otherwise pro-
vided by this title, an infringer of copyright
is liable for sither—

(1) the copyright owner’s actual damages
and any additional profits of the infringer, as
provided by subsection (b); or

(2) statutory damages, urrovldod by sub-
section (g).

(b) ' Acruar Damagus awe Paoerrs.—The
copyright owner is entitled to recover the ac-
tual damages suffered by him Or her as & re-
sult of the infringement, and any profits of
the infringer that are attributable to the in-
fringement and are not taken imto soccount
in computing the actual damaeges. In estab-
Usbing the the ocopyright
owner is required to present proof only of
the infringer's gross revenws, and the in-
{ringer is nqulnd to prowe bis or her deduc-

interest is likely to be affected by a deciss
in the oase. The court may require the join-
der, and shall permit the interventiom, of
any person having or claiming an Interest
in the copyright.

(c) Por any dary tra 1 by a
cable system that elnbodjel a performance or
& display of a work which is actionable as
an act of Infringement under subsection (c)
of section ITI, a television broadcast station
holding a copyright or other license to trans-
mit or perform the same versi of that
work shall, for purposes of subsection (b)
of this section, be treated as a legal or bene-
ficial owner if such secondary transmission
occurs within the local service area of that
television station.

(d) For any dary transmissi by a
cable sy that is ble as an act of
infringement pursuant to section 111(c) (8),
the following shali also have standing to
sue: (1) the primary transmitter whose
transmission has been aitered by the cable
system; and (i1) any broadcast station within
whose 1ocal service area the secondary trans-
mission occurs.

§ 502. Remedies for infringement:
tions

(a) Any court having jurisdiction of s civil
action arising under this title may, subject
to the provisions of section 1408 of title 28,
grant temporary and final inj 1 on

Injunc-

tible exp and the elemenits of proQit at-
tributable to hctal other than the copy-
righted work.
(€) STATUTORY DAKAGES.—
(l) Exoept as W by clause (2) of
this subsection, thw cepyright owner may
elect, at any time before final )udgment is
rendered, to ver, instend of dam-
ages and profite, an award of statutory dam-
ages for all -involved in the
action, with respect.to any ome work, for
which any one infringer is lable individu-
ally, or for which any two or more nfring-
ers are liable jointly and severally, in a sum
not less than $380 or more than $10,000 as
court considers just. For the purposes of
this subsection, all the parts of a complia-
tion or derivative work constitute one work,
(2) In & oase where the copyright owner
sustaing the burden of proving, and the
court finds, that infringement was ocom-
mitted wilifully, the court in its discretion
may increase the award of statutory dam-
ages {0 & sum of not more than $50.000. In
8 case where the infringer sustains the bur-
den of proving, and the court finds, that
such Infringer was not aware and had no
reason to belisve that his or her acts con-
stituted an ent of copyright, the
court in its discretion may reduce the award
of statutory damages to s sum of not less
than $100. The court shall remit statutory

such terms as it may deem reasonable to pre-
vent or restrain infringement of & copyright.
(b) Any such injunction may be served
anywhere in the United States on the person
enjoined; it shall be operative throughout the
United States and shall be enforceable, by
proooodm;: in contempt or otherwise, by any
United States court having jurisdiction of

ﬂnt person. Tae clerk of tne court granting
4he infunction shall, when requested by any

in any case where an infringer be-
lieved and had reasonsable grounds for be-
Ueving that his or her use of the copyrighted
work was a fair use under section 107, if the

his or her employment who, or such insti-
tution, libhrary, or archives itssif, which in-
fringed by reproduc:ng the work in coples or
phonorecords; or (1) a publie broadcasting

3%
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entity which or & pesson whe, as a regular
part of the nonprofit activities of a public
broadoasting entity (es defined in subsec-
bl “yublhh.d":n‘m Il'l,ﬁ::';
forming o
work or by reprodecing a transmission pro-
gram embodying a performance of such 8
work.
§ 505. Remedises for infringemment: Costs and
and attorney's fees

In any civil action under this title, the
court in ita discretion may allow the recov-
ery of full costs by or ageinst any party
other than the United States or an officer
thereof. Except as otherwise provided by this
fitle, the court may also award & reasonabie
lm!utothommum
of the costa.
§ 506. Criminal offenses

{8) OnIiwalL INFRINGEMEWT ~—ADY Porson

copyrigh
afforded by subwections (1), (2), or

(3) of section 108 or the copyright in a mo-
tion picture afforded by subsections (1), (3),
or (4) of section 106 shall be ined not more
than $28,000 or imprisoned for not more than

intent to wee in vioclation of subsection (a),

tapes, negitives, or other articles by
of which such or
may be shall be seised and for-

is convicted of any viciation of
(s), the court in its judgment of conviction
sddttion

disposition of all infringing copies or phono-
records and all plates, molds, matrices, mas-
ters, tapes, film negatives, or other articles

., vehicles, merchandise, and baggage
for violations of the customs lawa tained
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or words that such person knows to be false,
shall be fined not movre than $2.500.

(d) P= LENT Rz or CoPYRIGHMT
Nm —ARy m who, with fraudulent
1t any of copy-

right Monlmolncopynghud
work shall be ined not more than $2,500.
(e) FaLsz REPRESENTATION —ADY person
who knowingly makes a false representation
of a8 material fact in the for copy-
right registration provided for by section 409,
or in any written statement filed in connec-
tion with the spplication, shall be fined not
maore than $2.500.
§ 507, Limitations on aotions ,
(a) Ommawar Peoosxpieos—No criminal

menced within thres years aftsr the cause of
action arcee.
(b) Crvm. AcTzows—No coivil action shall

setting forth, as far as is shown
filsd in the court, the Dames
of the and the title, au!
gistration number of onch work involved ia
is

%
E
;
i
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(¢) Upon recelving the notifications ape-
cified in this section, the Begistar shall make
them a purt of the pubiic records of the

Tnaamert-4,

in title 19, (2) the disposition of such veasels,
vehicles, merchandise, and baggage or the
proceeds from the sale thereof, (3) the re-
mission or mitigation of such forfeitures,
(4) the promise of clal snd (8) the
award of compensation to informers in re-
spect of such forfeitures, shall apply to seiz-
ures and forfeitures ingurred, ar alleged to
have been incurred, under the provisions of
this section, insofar as applicable and not
inconsistent with the provisions of t.hh sec-
tion; except that such duties as are 1

(b) of this section; and
(2) Where an action is brought by a party

ldentified in subsection (d) of ssctiom 501,
sectiong

the remedies provided by 502 and
805, together with any actual damages suf-
fered by such party as a result of the in-
fringement, and the remedy provmod by sub-
section (b) of this section.
(b) In any action filed p

111(c) (8), the court may dm t!nt for &
period not to exceed thirty days, the cable
system shall be deprived of the benefit of &

upon any officer or employee of the 'rreuury
Department or any other perason with respect
to the seizure and forfeiture of vessels, vehi-
cles, merchandise, and baggage under the
provisions of the customs laws contained in
title 19 shall be performed with respect to
selzure and forfeiture of sll articles described
in subsection (a) by such officers, agents, or
other persons as may be authorized or desig-
nated for that purpoee by the Attorney
General.

(c) FravpurLENT Conln-r Norice —Any
person who, with fr
on any article a notice of copyright or words
of the same purport that such person knows
to be false, or who, with fraudulent intens,
publicly distributes or imports for public
distribution any article bearing such notice

y lcense for one or more distant

slgnlls cnrrled by such cable system.

Chapter 6.—MANUFACTURING REQ
MENT AND IMPORTATION

UIRE-

Bec.
601, Manufacture, importation, and public
distribution of certain copies.
602. Infringing importation of copies oOr
phonorecordn
603. L hibiti : Enforcement
and d.llpocmon of excluded articles.
§ 601. Manufacture, importation, and public
distribution of certatn copies
(u) Prior t0 January 1, 1981, and except
pr d by subw {b), the tmpor-

mm»upnmmmmtu‘

United Btates of es of & work consisting
preponderantly of Muww
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terial that is in the

(b) The p t of sub

(s) do

(1) where, on the dats when importation
1s gought or public distribution tn the United
States is made, the author 0f any substan-

the right to distribute the work in the United
States; and

(B) the first publication of the work has

(C) there has been no publication of an
suthorized edition of the work of which the

p were tured in the United
States; and
(D) the copt duced under a

transfer or Ueemo gnntod by such suthor
or by the transferee or licensee of the right
of first publication as mentioned in sub-
elause (B), and the tranaferee or the licensee
of the right of reproduction was not s na-
tional or domiclliary of the United States
or & domestic corporation or enterprise.
(c) The requirement of this section that
copies be manufactured tn the United Btates
or Canads is satisfied 1f.
(l)lnﬂuo-'hnnt.hoeoph-m
printed directly from type that has been
set, or directly from plates made from such

¢ J
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type. the setting of the type and the making
of the plates have been performed in the
United States or Canada; or

(2) in the case where the making of
plates by a lithographic or photcengraving
process is a final or intermediate step pre-
ceding the printing of the copies, the making
of the plates has been performed in the
United States or Canada; ahd

(3) in any case, the printing or other
final process of producing multiple copies
and auy binding of the copies have been per-
formed in the United States or Canada.

(d) Importation or public distrtbution of
copies in violation of this section does not
invalidate protection for & work under this
title. However, in any civil action or criminal
proceeding for infringement of the exclu-
sive rights to reproduce and distribute copies
of the work, the infringer has a complets
defense with respect to all of the nondra-
matic iterary material co! in the work
and any other parts of the work in which the

., exclusive rights to reproduce and distribute

copies. are owned by the same person who
owns such exclusive rights in the nondra-
matic literary material, if the infringer

proves—
(1) that copies of the work have been im-
into or publicly distributed in the
Unltod States in violation of this section
by or with the authority of the owmner of
such exclusive rights; and
(2) that the ocoples were manu-
factured in the United States or Canads in
aococordance with the provisiona of subsection
(c); and
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tion or distribution, engaged in by such orga-

nization in violation of the provisions of sec-

tion 108(g) (2).

(b) In a case where the making of the
copies or phonorecords would have consti-
tuted an infringement of copyright if this
title had been applicable, their importation
is prohibited. In a case where the coples or
phonorecords were lawfully made, the United
States Customs Service has no sauthority to
prevent their importation unless the provi-
sions of section 601 are applicable. In either
case, the Becretary of the Treasury is author-
ized to prescribe, by reguilation, a procedure
under which any person claiming an interest
in the copyright in a particular work may,
upon payment of a apecmed fee, be entitled

ification by the C Service of the
lmpomtlon of articles that appear to be
coples or phonorecords of the work.

§ 603. Importation prohibitions: Enforce-
ment and disposition of excluded
articles

(s) The Secretary of the Treasury and
the United States Postal Bervice shall sepa-~
rately or jointly make regulations for the
enforcement of the provisions of this title
prohibiting importation.

(b) These tions may require, as &
ocondition for the exclusion of articles under
seotion 603—

(1) that the person seeking exclusion ob-
tain a court order enjoining importation of
the articles; or

(2) that the person seeking exclusion fur-

proof, of a specified nature and in ac~

(8) that the infringement was comi: d
before the efisctive date of registration for
sb authorized edition-of the work, the copies
of which have been manufactured in the

f\mmanmmmmmeemm
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(e) In any actien for infringement of the
exclusive rights t0 reproduce and distribute
copies of & work containing material required
by this section to be manufactured in the
Untted States or Canada,the eopyrlghtowmr

ocord, with p ibed procedures,  that
t.he copyright in which such person claims
an interest is valid and that the importa~
tion would violate the prohibition in section
6032; the person seeking exclusion may also
be required to post a surety bond for any in-
Jury that may result if the detention or ex-
;l;:lon of the articles proves to be unjusti-

(c) Articles in violation of the
importation prohibitions of this title are
subject to seisure and forfeiture in the same

aball set forth in the plaint
olt.bapemnlororglnutuomwhoper-

as property imported in violation of
the revenue laws. Forfeited articles

formed the processes specified by sub
(c) with respect to that material, and the
places where those processes were performed.

§ 602, Infringing imp of cop or
phonorecords

(.) Importation into the United States,
without the suthority of the owner of copy-
right under this title, of copies or phono-
records of a work that have been acquired
outside the United States is an infringement
of the exclusive right to distribute copies or
phonorecords under section 106, actionable
undér section 501. This subsection does not
apply to—

(1) importation of copies or phonorecords
under the authority or for the” use of the
Government of the United States or of any
State or political subdivision of a State, but
not including copies or phonorecords for use
in schools, or copies of any audiovisual work
imvorted for purposes other than archival
use;

(2) importstion, for the private use of the
importer and not for distribution, by any
person with respect to no more than one
copy or phonorecord of any one work at any
one time, or by any person arriving from out-
side the United States with respect to coples
or phonorecords forming part of such per-
son‘s personal baggage; or

(3) importation by or for an organization
operated for scholarly, educationsl, or relig-
jous purposes and not for private gain, with
respect to no more then one copy of an audio-
visual work solely for its archival purposes,
and no more than five copias or phonorecords
of any other work for its library lending or
archival purposes, unless the importation of
such copies or phonorecords is of an
activity consisting of systematic reproduc-

shall be destroyed as directed by the Secre=-
tary of the Treasury or the court, as the case
may be; however, the articles may be re-
turned to the country of export whenever
it is shown to the satisfaction of the Secre-
tary of the Treasury that the importer had
no ressonable grounds for believing that
hils or her acts tuted a violat of law.
Chapter 7—COPYRIGHT OFFICE

Sec.

701. The Copyright Office: General responsi-
bilities and orzanization.

703. Copyright Office regulations.

703. Effective date of actions in Copyright
Office.

704. Retention and disposition of articles de-
posited in Copyright Office.

705. Copyright Office records: Preparation,
maintenance, public inspectlon, and
searching.

708. Coples of Copyright Office records.

707. Copyright Office forms and publications.

708. Copyright Office fees.

708. Dclay in delivery caused by disruption
of postal or other services.

710. Reproductions for use of the blind and
physically handicapped: Voluntary
licensing forms and procedures.

§ 701. The Copyright Office: General responsi-

bilities and organization
{a) All administrative functions and du~
ties under this title, except as otherwise
specified, are the responsibility of the Regis-
ter of Copyrights as director of the Copyright

Office of the Library of Congress. The Regis-

ter of Copyrights, together with the sub-

ordinate officers and employees of the Copy-
right Office, shall be appointed by the Libra=-
rtan of Congress, and shall act under the
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Librarian's generat direction and supervi-
ston.-

{b) The Register of Copyrights shall adopt
a seal to be used on and after January 1,
1978, to authenticate all certified documents
issued by the Copyright Ofce.

(c) The Register of Copyrights shall make
an annual report to the Librarian of Con-
gress of the work and accomplishments of the
Copyright Office during the previous fiscal
year. The annual report of the Register of
Copyrights shall be published separately
and as a part of the annual report of the
Librarian of Congress.

(d) Except as provided by eection 706(b)
and the regulations issued thereunder, all ac-
tions taken by the Register of Copyrights
under this title are subject to the provisions
of the Adminfstrative Procedure Act of June
11, 1946, as amended (c. 324, 60 Stat. 237,
title 5, United Btates Code, chapter 5, sub-
chapter II and chapter 7).

§ 702. copyﬂght OmMe rezulations

The Register of Oopyﬂahh is nut.horlud
to eatablish regulaty with
law for the ‘dmlm-mmn ot the functions
and duties made the responaibility of the
Register under this title. All regulations
established by the Register under this title
are subject to the approval of the Librarian
of Congreas.

o

§ 703. Effective date of actions in Copyright

In abny case in which time limits are pre-
scribed under this title for the performance
of an action in the Copyright Ofice, and in
which the last day of the preseribed period
falls on & Ssturday, Sunday, holiday, or other
nonbusiness day withiu the District of Ool-

may be takem on the next succeeding

neas day, and is effective as of the date when

the period expired.

§ 704. Retention and dupcduono!mlclu
. deposited in Copyright Office

ted in connection with
claims that have been refused registration,
are the property of the United States Gov-
ernment.

(b) In the case of published works, .ll
copies, phonorecords. and iden
torisl deposited are avallable to the len.ry
of Congress for its collections, or for ex-
change or transfer to any other library. In
the case of unvublished works, the Library
is entitled, under regulations that the Reg-

" ister of Copyrights shall prescribe, to select

any deposits for its collections or for trans-
fer to the National Archives of the United
States or to a Federal records center, as de-
fined in section 2901 of title 44.

{c) The Register of Copyrights is author-
ized, for specific or general categories of
works, t0 make a fa-stmile reproduction of
all or any part of the material deposited
under section 408, and to make such repro-
duction a part of the Conyri7ht Ofiice records
of the registration, before transferring such
material to the Librar: of Congress as pro-
vided by subeection (b), or before destroying
or otherwise disposing of such material as
provided by subsectio (d).

(d) Dépoesits not celected by the Library
under subsection (b). or i7entifytng portions
or reproductions of them, shall be retaired
under the control of the Copyright Office, in-
cluding retention in Government storage fa-
cilities, for the longeet period considered
practicable and desirable by the Register of
Copyrights and the Librarian of Congress.
After that period it is. within the joint dis-
cretion of the Register and the Librarian to
order their destruction or other disposition;
but, in the case of unpubtished works, no
deposit shall be Xnowingly and intentionally
deatroyed or otherwise disposed of during its
term of copyright unless a facsimile repro-

A
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duction of the entire deposit has been made
a part of the Copyright Ofice records as pro-
vided by subsection (¢).

(e) The deposi of L h ords,
or identifying material under section 408, or
the copyright owner of record, may request
retention, under the control of the Copyright
Office, of one or more of such articles for the
full term of copyright in the work. The Reg-
tster of Copyrights shall prescribe, by regu-
lation, the conditions under which such re-
quests are to be made and granted, and shall
fix the fee to be charged under section 708

(a) (11) if the request is granted.
§ 705. Copyrlght Office records: Prepmtlon.
public inspectt and

- searching
{(a) The Register of Copyrights shall pro-
vide and keep in the Copyright Office rec-
ords of all dep rogistr
tions, and other actions taken under this
title, and shall prepare indexes of all such
records.

(b) Such records and indexes, as well as
the articles deposited in oconnection with
completed copyright registrations and re-
tained under the control of the Copyright
Office, shall be open to public inspection.

(¢) Upon request and payment of the fee
specified by section 708, the Copyright Office
ehall make a search of its public records, in-
dexes, and deposits, and shall furnish a re-
port of the informsation they disclose with
respect to any particular deposits, registra-
tions, or recorded documents.

§ 708. Copies of Copyright Office records

(a) Copies may be made of any public rec-
ords or indexes of the Copyright Office; ad-
ditional certificates of copyright registration
and copiles of any public records or indexes
may be furnished upon request ?;:d payment

Copyright Office shall be authorised or fur-
nished only under the conditions epecified by
the Copyright Office regulstions.
§ 707. Copyright Office forms and publica-
tions
(a) Cataroc or CorrricHT EnTRIES.—The
of Copyrights ahall compiie and
publish at periodic intervals atn.log- o:h:lu
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(4) for the recordation, as provided by
section 205, of & tranafer of my?ght own-
ership or other document of six pages or less,
convering no more than one title, $10; for
esch peage over six and each title over one,
80 cents additional;

(5) for the filing, under section 115(b), of
& notice of intention to make phonorecords,
6;

(6) for the recordation, under section
302(c), of a statement revesling the identity
of an author of an anonymous or pseudony-
mous work, or for the recordation, under
section 302(d), of a statement relating to
the death of an author, $10 for a document
of six pages or less, covering no more than
one title; for each page over six and for each
title over one, §1 additional;

(7 for the issuance, under section 601, of
an import statement, $3;

(8) for the issuance, under section 7086,
of an sdditionsl certificate of registration,

84

(9) for the issuance of any other certifica-
tion, 84; the Register of Copyrights has dis-
cretion, on the basis of their cost, to Aix the
fees for preparing copies of Copyright Office
records, whether they are to be certified
or not;

(10) for the making and repoxting of s
search as provided by section 705, and for
any related services, $10 for each hour or
fraction of an hour consumed;

(11) for any other spectal services requir-
ing a substantial amount of time or expense,
asuch fees as the Register of Copyrights may
fix on the basis of the ocost of providing the
service.

(b) The fees prescribed by or under this
section are applicable to the United States
Government and any of its agencies, em-

ployees, or officers, but the Register of Copy-
rights has discretion to wdvo the requlre-
mants of this \ or
iscisted cases involving reutlvoly small
amounts.

(¢) The Register of Copyrights shall de-
posit all fees in the Treasury of the United
States in such manner as the Becretary of
the Tressury' directs. The Register ‘Blay, tn
sccordance with regulations that he or she
shall prescribe, refund any sum paid by mis-
take or in exceas of the fee required by this
; however, before making a refund in

copyright stra These s

be divided into parts in acoordance with the
various classes of works, and the Register has
.discretion to determine, on the basis of prac-
ticability and usefulness, the form and fre-
quency of publication of each particular

part.

(b) OrHer PusuicaTiIoONe.—The Register
shall furnish, free of charge upon request,
application forms for oopyright registration
and general informational material in ocon-
nection with the functions of the Copyright
om«:e 'rhe Register also has the authority to

of inf bibli-
ogruphles, snd other material he or she con-
siders to be of value to the public.

(¢) DisTaisuTION OF PUsticaTions.—All
publications of the Copyright Office shall be
furnished to deposeitory libraries as specified
under sectlon 1905 of title 44, and, aside from
those furnished free of charge, shall be of-
fered for sale to the public st prices based on
the cost of reproduction and distribution.

§ 708. Copyright Office fees

(a) The following fees shall be paid to the
Register of Copyrights:

(1) for the registration of a copyright
claim or a supplementary registration under
section 408, including the issuance of a cer-
tificate of registration, $10;

(2) for the registration of a claim to re-
newal of a subsisting copyright in its first
term under section 304(a), including the
issuance of a certificate of registration, 98;

(3) for the issuance of a receipt for s de-
posit under section 407, $3;

any case involving a refusal to register a
claim under section 410(b), the Register
shal] deduct all or any part of the prescribed
registration fee to cover the reasonable ad-
ministrative costs of processing the claim.
§ 709. Delay in delivery caused by disruption
of postal or other services

In any case in which the Register of Copy-
rights determines, on the beasis of such evi-
dence as the Register may by regulation re-
quire, that a deposit, application, fee, or any
other material to be delivered to the Copy-
right Office by a particular date, would have
been received in the Copyright Oﬂoe in due
time t for & g 1 disr or sus-
pensjon of -postal or other mnlpomtlon or
communications services, the actual receipt
of such materisl in the Copyright Office
within one month after the date on which
the Register determines that the disruption
or suspension of such services has termi-
nated, shall be considered timely.

§ 710. Reproductions for use of the blind
and physically handicapped: Volun-
tary licensing forms and procedures

The Register of Copyrights shall, after
consultation with the Chief of the Division
for the Blind and Physically Handicapped
and other appropriate oficials of the Library
of Congress, establish by regulation stand-
ardized forms and procedures by which, at
the time applications covering certain speci-
fled categories of nondramatic literary works
are submitted for registration under !
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s license to reproduce the copyrighted work
by means of Brallle or similar tactile sym-
bols, or by fixation of a reading of the work
in & phonorecord, or both, and to distribute
the resulting copies or phonorecords solely
for the use of the blind and physically hand-
icapped and under limited conditions to be
specified in the standardized forms.
Chlpwr 8. —COPYRIGHT ROYALTY
COMMISSION

Sec.
801.

802.
803,
804.
805,

8086.
807,

Copyright Royalty Commission: Estab-
lishment and purpose,

Membership of the Commission.

Procedures of the Commisaion.

Institution and 1 of pro

ings.

Administrative support of the Commis-
aion.

Deduction of costs of proceedings.

808, Effective date of final determinations,
800. Judicial review.
§ 801. Copyright Royalty Commission: Estab-
lishment and purpose

(a) There i8 hereby created a Copyright
Royalty Commission.

(b) Subject to the provisions of this chap-
ter, the purposes of the Commission shail
be—

(1) to make determinations concerning the

. sdjustment of reasonable copyright royalty
rates as provided in sections 118 and 116, and

to make determinations as to reasonable
terms and rates of royalty payments as pro-
vided in section 118. Such determinations
shall be based upon reievant Iactors occur-
ring subsequent to the date of enactment of
this Act;

(2) to make determinations concerning the
adjustment of the copyright royalty rates in

section 111 lolely in sccordance with t,he( )

following provisions:

(A) The rates established by section 111
(d) (2) (B) may be adfustedd to reflect (i) na-
tional monetary inflation or defiation or (i1)
changes in the average rates charged cable
subscribers for the basic service of provid-
ing secondary tranamissions to maintain the
real constant dollar level of the royalty fee
per subecriber which existed as of the date
of ensctment of this Act: Provided, That if
the average rates charged cable system sub-
scribers for the basic service of providing

secondary trapsmissions are changed so that
the average rates d nat monetary
infiation, no in the rates estabfished

by section 111(4) (2) (B) shall be permitted:
And provided further, Tbat no increase Iin
the royaity fee shall be permitted based on
any reduction in the aversge number of dis-
tant signsl equivalents per mh.cﬂber 'l'he
Commission may d tors r
to the maintenance of mch lml of ptymenu
including, as sn extenuating factor, whether
the cable industry has been restrained by
subscriber rate regulating authorities from
increasing the Tates for the basic service of
providing
(B) In the ennt thn the rules and regu-
lations of the Py ns Com-
mission are amrended ut. any time after April
15, 1976, to permit the carriage by cable
systems of additional teievision broadcast
signals beyond the local service area of the
primary transmitters of such sigrals, the
royalty rates established by section 111(d4)*
(2) (B) may be adjusted to insure that the
rates for the sdditional distant signal equi-
valents resulting from su.h carriage are rea-
sonable in the light of the changes effected
by the amendment to such rules and regula-
tions. In determining the reasonableness of
rates proposed following sn amendment of
Pederal Communications Commission rules
and regulations, ths Copyright Royalty Com-
mission shall consider, among other factors,

408 of this title, the copyright owner may
voluntarily grant to the Library of Congress

the i¢c tmpact on copyright owners and
users: Provided, That no adjustment in roy-
alty retes shall be made under this sub-

v .
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clause with respect to any distant signal
equivalent or fraction thereof represented
by (i) carriage of any signal permitted under
the rules and regulsuom of the Federal
Communci i in effect on
April 15, 1978, or t.he carriage of a signal of
the same type (thst is, independent, net-
work, or noncommercial educational) sub-
stituted for such permitted signal, or (U) &
television broadcast signal first carried after
April 15, 1976, pursuant {0 an individual
waiver of the rules and regulations of the
Federal Communications Commission, as
such rules and regulations were in effect on
April 15, 1976,

(C) In the svent of any change in the rules
and regulations of the Federal Communica-
tions Commission with respect to syndicated
and sports program exclusivity after April 15,
1976, the rates established by section 111(d)
(3) (B) may be adjusted to assure that such
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aad 116, and with respect to
under section 801(b) (3) (A) and (D)—

(1) on Jsnusry 1, 1980, the Chairman of
the shall cause to be published
in mm notice of commence-~
ment of proceedings under this chapter; n.nd

(2) during the calendar years ified in
the following schedule, any owner or user
of & copyrighted work whose royalty rates
are specified by this title, or by a rate estab-
lished by the Commisasion, may file a petition
with the Commission declaring that the pe-
titloner requests an adjustment of the rate.
The Commission shall make s determination
as to whether the applicant has a significant
interest in the roysalty rate in which an ad-
Jjustment is requested. If the Commisaion
determines that the petitioner has a sig-
nificant interest, the Chairman shall osuse
notice of this determination, with the rea-
sons therGfor. to be published in the Federal

rates are reasonable in light of the chang
to such rules and regulations, but any such
adjustment shall apply only to the affected
television broadcast signals carried on those
systems affected by the change.

(D) The gross Umitations estab-
lished by section 111(d)(3) (C) and (D)
shall be sdjusted to reflect national mone-
tary infiation or defiation or changes in the
aversge rates charged cable system sub-
scribers for the basic service of providing
seoondary transmissions to maintain the real
constant dollar value of the exemption pro-

tog: with notice of
ment of proceedings under this chapter.
(A) In proceedings under section 801(b)
(3) (A) and (D), such petition may be filed
during 1985 and in each subsequent Afth cal-
endar year.
(B) In proceedings under section 801(b)

"(1) concerning the adjustment of royslty

rates as provided in section 115, such peti-
tion may be filed in 1987 and in each subwe-
quent tenth calendsar year.

(C) In under section 801(b)
(1) concerning the adjustment of royalty
rates under section 116, such petition may
be filed in 1900 and in each subsequent tenth
calendar year.

(b) With respect to proceedings under sub-
clause (B) or (C) of section 801(b)(2), fol-
mm;mcmtdﬂrlbedmellhnofm

adjustment; and

(8) to distribute royalty fees deposited
with the of Copyrights under sec-
tions 111 and 116, and to determine, in cases
where versy exists, the distr 1 ot
such fees.

(c) As soon as possible after the date of
enactment of this Act, and no later than six
months following such date, the President
shall publish a notice the ini-
tial appointments provided in section 802.
$ 802. Membership of the Commission

(a) The Commission shall be composed of
three members appointed by the President
for a term of five years each; of the first
three members appointed, two shall be desig-
nated to serve for five years from the date
of the notl pecified in ssction 801(c), and
to serve for three

18 of the General Scheduie pay rates (5
US.C. 5333).

(b) The President shall appoint a Chair-
man.

any T or user of » COpy-~
rlghud work whose royalty rates are speci-
fied by section 111, or by a rate established
by the Commission, may, within tweive
months, file & petition with the Commis-
sion declaring that the petitioner requests an
nd]uatment of the rats. In this event the
shall d as in subssction

x(x:s)d(:) ubove Any change in royalty rates

th

wl(b)(z) (B) or (C), as the case may be.

(c) With respect to procesdings under sec-
tion 801(b) (1), concerning the datermina~
tion of reasonable terms and rates of royalty
payments as provided in section 118, the
Comimnission ahall proceed when and as pro-
vided by that section.

(d) With respect to rooeodmo under
section 801(b) (3), concerning the distribu-
tion of royalty feeas in certain circumstances

(e) Any vacancy in the Commission shall
not affect its powers and shall be filled, for
the unexpired term of the appointment, in
the same manner as the oﬂun:.l appoint-
ment was made.

§ 808. Procedures of the Commission

(s) The Commission shall adopt regula-
tions, not inconsistent with law, governing
its d and thods of operation.
!mpt as otherwiu provided in this chap-
ter, the Commission shall be subject to the
provisions of the Administrative Procedure
Act of June 11, 1948, as amended (c. 324, 80
Stat. 237, titie 5, United States Code, chap-~
ter 8, subchapter II and chapter 7).

(b) Every final determination of the Com-
mission shall be published in the Federal
Register. It shall state in detail the criteria
that the Commission determined to be ap-
plicable to the particular proceeding, the
varjous facts that it found relevant to its
determination in that proceeding, and the
specific reasons for its determination.

§ 804. Institution and conclusion of proceed-
ings

(s) With respect to proceedings under sec-
tion 801(b) (1) co the adjustment
of royalty rates as provided in sections 118

section 111 or 116, the Chairman of

concerning such distribution, cause to be
published in the Federal Register notice of

t of pr dings under this

chapter.

(8) All proceedings under this chapter ahal}
be initiated without delay following publica~
tion of the notice specified in this section,
and the Commission sghall render its final
decision in any such p: within one
year from the date of such publication.

§ 805. Administrative support of the Com-
on

(a) To assist in its work, the Commission
may sppoint & staff which shall be an ad-
ministrative part of the Library of Congress,
but which shall be responsible to the Com-
mission for the administration of the duties
entrusted to the staff.

(b) The Commission may procure tem-
porary and intermittent services to the same
extent as 18 authorized by section 3109 of
title 5.

§ 808. Deduction of costs of proceedings

Before any funds are distributed pursuant
to a final decision in a proceeding involving
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distribution of royulty fees, the. Commission
shall assess the reasonable costs of such pro-
ceeding.
§ 807. Reports
In addition to its publication of the reports
of all final determinations as provided in
section 803(d), the Commission shall make
m umun.l report to the President and the
ngress conoerning the Commission’s work
durmgthopmodmcﬂ-ulm including s
detalled fiscal statement of acoount.
§ 808. Effective date of inal determinations
Any final determination by the Commis-
sion under this chapter ahall become effec-
tive thirty days, following its publication in
the Federal Register as provided in section
803(b), uniess prior to that time an appeal
has been flled pursuant to section 809, to

nrvedonnllp‘nles woappnndbotmuu
in the p ding in q

Whm the procééding involves the distribu:
tion of royalty fees under sectien 111 ar 118,
mmmnmummmuma
such thirty-day period, distribute any royalty
reunot-ubjecttomuppulnhdpummt
to section 809.
§ 809. Judicial review

Any final decision of the Commission in &
prooseding under section 801(b) may be ap-
pealed to the United States Court of Appeals,
within thirty days after its publication in
the Federal Register, by an -umnapu-ty.

The judicial review of the decision shall be -

me'm:vhnphr'ldtmoﬁ.
on the basis of the record before the Com-

cept as provided in this section.
TRANBITIONAL AND SUFFLEMENTARY PROVISIONS
Szc. 102. This Act becomes effective on
January 1, 1978, exospt as otherwise ex-
pmywmwmmmmuwo-
visions of the first section of this Act. The
of seotions 118, 504(h), and chap-

- tar 8 of title 17, as amended by the first ssc-

tion of this Act, take effect upom emactment

of this Act.

8zc. 108. This Aot does not provide copy-
right protection for any work that goss o
the public domain before Jeunary 1, 1979.
The sxclusive Mb.um section
108 of title 1 nm htne-
tion of this Act, to m s work In
phmormull distribute

of the work, d0 not extend to nondra-

matic mustcal
1

any
work copyrighted before July

, 1900,

Sac. lummwwm
President under ssction 1(e) or 9(d) of tb
17 as it existed on December 31, 1977, or

der previous copyright statutes of ﬂu
United States, shall continue in foroe until
umnm-a. suspended, or revissd by the

8zc. 1os (s)(l) hcﬂonloldtlﬂouu
amended to read as f
“§ 508. Sals of dupumb puh-

“The Public Printer ahall sell, under regu-
lations of the Joint Committee on Printing
to persons who may l.pply. -Mlﬂonnl or du-
plicate ype or type p from
which s Government pubnuﬁon is printed,
at a price not to exceed the cost of composi-
tion, the metal, and making to the Govern-
ment, plus 10 per centum, snd the full
smount of the price shall be paid when the
order ia filed.”".

(2) The item relating to section 305 in the
sectlonal analysis at the beginning of chap-
ter 5 of title 44 is l.mendod to read as fol-
lows:

“5085. Sale of duplicate phm s

(b) Bection 3113 of title 44 is amended to
read as follows:

‘§ 2113. Limitation on liability

“When letters and other intellectusl pro-
ductions (exclusive of patented material,
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published works under ocopyright protection,
and unpublished works for which t
registration has been made) come into the
custody or passession of the Administrative
of General Sarvioes, the United States or its
agents are not lable for infringement of
copyright or analogous rights arising out of
use of t.hn mwrlsh for display, inspection,
, TOpT or other purposes.’”.
() In section IM(b) of title 38, the
phrase ‘“section 101(b) of title 17" is
amended to read “section 804(c) of title 17",
(d) Section 543(a) (4¢) of the Internal Rev-
enue Code of 1964, as amended, is amended
by striking out *(other than by reason of
section 2 or 6 thereof) .
(e) Bection 3308(a) of title 39 is amended
. Bection 3908 of

“gubsections (b) and (¢)” and
“subsection (b)” in subsection (a), and by
dae! besectl (¢). 8 8308(4) is
renumbered (¢

).

(1) Subsection (a) of section 200(e) of
title 15 is amended by deleting the phrase
‘“section 8" and inserting in lieu thereof the

“section 108”.

(g) Section 131 of title 2 is amended by
deleting the phrase “deposit to secure copy-
right,” and inserting in lisu thereot the
phrase “acquisition of material under the
oopyright law,”,

Suc. 108. In any case where, before Janu-
sryl lm.mnhuh'muymm

sory license provisions of section 1(e) of title
17 as it existed on December 31, 1977, such
person may continue to make and distribute
such parts embodying the same mechanical
reproduction without obtaining a new com-
pulsory lMosnse under the terms of section
118 of title 17 as amended by the first sec-
tion of this Act. However, such parts made
on or after January 1, 1978, constitute pho-
norecords and are otherwise subject to the
provisions of said section 115.

Suc. 107. In the case of any work in which
an ad interim ocopyright is subsisting or 15
capable of being d on De ber 81,
1977, under section of title 17 as it ex-
isted on that date, ocopyright protection is
hereby etxended to endure for the term or
terms by section 304 of title 17 as
amended by the first section of this Aot.

Suc. 108 The notice provisions of sections
401 through 408 of title 17 as amended by
the first section of this Act apply to all coples
or phonorecords publicly distributed on or
after January 1, 1978. However, in the case of
a work published before January 1, 1078,
compliance with the notice provisions of title
17 either as it existed on December 31, 1977,
or as amended by the first section of this
Act, is adequate with respect to copies pub-
licly distributed after December 31, 1977.

Sgc. 100. The registration of claims to copy-
right for which the required deposit, appli~
cation. and fee were received in the Copy-
right Office before January 1, 1978, and the
recordation of assignments of copyright or
other instruments received in the Copy-
right Office before January 1, 1978, shall be
made 1n accordance with title 17 as it existed
on December 31, 1977,

Src. 110. The demsnd and penalty provi-
sions of section 14 of titie 17 as it existed on
December 31, 1077, apply to any work in
which copyright has been secured by pub-
lication with notice of copyright on or before
that date, but any deposit and registration
made after that date in response to a de-
mand under that section shall be made in
sccordance with the provisions of title 17
as amended by the first section of this Act.

Sec. 111. Section 2318 of title 18 of the
United States Code is amended to read as
tollows:
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“~$ 2318. Transportation, sale or recelpt of
phonograph reoonl.l benrlng forged
or counterfett lal

“(») Whoever knovl.ncly And with: freud-
ulent intent transports, causes to be trans-
ported, receives, sells, or offers for sale in
interstate or foreign commeroe any pho-
nograph record, disk, wire, tape, film, or other
article on which sounds are recorded, to
which or upon which is stamped, pasted, or
afixed any forged or oounterfeited label,
knowing the label to have been falsely made,
forged, or counterfeited shali be fingd not
more than $10,000 or imprisoned for not more
than one year, or both, for the first such of-

fense and shall be fined not more than §25,-

000 or imprisoned for not more than two

years, or both, for any subsequent offense.

“(b) When any person is convicted of any
violation of subseotion (a), the court in its
judgment of conviotion shall, in addition to
the penalty therein prescribed, order the for-
feiture and destruction or other disposition
of all counterfeit labels and all articles to
which counterfeit labels have been afixed or

'hlchwln intended to have had such label
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such compilations for the purpose of. claw
(1) of this subsection; and
(8) to distribute a reproduction made un-
der clause (1) or (2) of this subsection—
(A) by loan to a person engaged in re-
search; and
(B) for deposit in a library or archives
which meets the requirements of section 108
(a) of title 17 as amended by the firmt sec-
tion of this Act,
in either case for use only in research and
not for further reproduction or performance.
(c) The Librarian or any employes of the
Library who is acting under the authority of

act performed by a
pmnotmthmtommmtutle
or this secti

Bgc. 112 All causes of action that arose
under title 17 before January 1, 1978, shall
begowmodbytlﬂelvunmmwe
cause of action arose.

8zc. 113. (a) The Librarian of Congress
(hereinafter referred to as the “Librarian”)
shall establish and maintain in the Library
of Congress a library to be known as the
American Television and Radio Archives
(hereinafter referred to as the *“Archives”).
The purposs of the Archives shall be to pre-
serve & permanent record of the television
and radio p: which are the heritage
of the people of the United States and to pro~
vide access to such programs to historians
and scholars without encouraging or -caus-
ing copyright ment.

(1) The Librarian, after consultation with
interested organizations and individuals,
nlu;l determmo and place in the Archives
suc P telovisi
and radio mruu tnnnmm to the public
in the United States and in other countries
which are of present or potential public or
cultural interest, historical , COg-~
nttive valus, or otherwise worthy of m
tion, including cop and phono
published and unpublished tmnmhnon pro-

grams—

(A) scquired in accordance with sections
407 and 408 of title 17 as amended by the
first section of this Act; and

(B) transferred from the existing collec-
tions of the Library of Congress; and

(C) given to or e with the
Archives by other libraries, archives, orga-
nizations. and individuals; ‘and

(D) purchased from the owner thereof.

(2) The Librarian shall maintain and pub-
lish appropriate catalogs and indexes of the
coliections of the Archives, and shall make
such coilections avallable for study and re-
search under the conditions prescribed un-
der this section.

(b) Notwithstanding the provisions of sec-
tion 108 of title 17 as amended by the first
section of this Act, the Librarian is author-
1zed with respect to a transmission program
which consists of a regularly scheduled news-
cast or on-the-spot coverage of news events
and, under standards and conditions that the
Librarian shall prescribe by regulation—

(1) to reproduce a fixation of such a pro-
gram, in the same or another tangible form,
for the purposes of preservation or security
or for distribution under the oonditions of
clause (3) of this subsection; and

(2) to compile, without abridgement or
any other editing, portions of such fixations
acoording to subject matter, and to reproduce

(d) This section ‘may be cited as the
“American Television and Radio Archives
Szc. 114. There are hereby authorized to
be appropristed such funds as-may be neces-

riated annually for the operations:of
t Royalty Commiasion.

Sgc. 1185. If any provision of title 17, as
amended by the first seotion of this Act, 18
declared unoonstitutional, the validity of the
remainder of the title is not affected.

Mrms’rmumn(dnﬂngthemd
ing). Mr. Chairman, I ask unanimous

consent that the committee amendment
in the nature of a substitute be con-
sidered as read, printed in the Rxcorp,

and open to amendment at any pointo}

The CHAIRMAN. Is there objection
the request of the gentleman from Wis-
consin?

There was no cbjection.
AMENDMENT OFFERED BY MR. KASTENMEIER

Mr. KABSTENMEIER. Mr. Chajrman, I.

offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. KASTEWMEIER:
Onpqolcademouuuthmchxo.m
renumber the following section socordingly.

Mr. KASTENMEIER. Mr. Chairman, I
will only take a moment to say that this
amendment conforms with the agree-
ment made with the Committee on Rules
a8 & result of the point of order raised by
the Committee on the Budget; namely,
that the appropriation provision had not
been authorized or approved by the dead-
line of May 15, of this year.

Accordingly, consistent with the agree-
ment made, the subcommittee urges the
deletion of this provision.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from Wisconsin (Mr. KASTERMEIZR)

The amendment was agreed to.

Alﬂmm OFFERED BY MR. YATRON

Mr. YATRON. Mr, Chairman, I offer
amendments, and I ask unanimous con-
sent that they be considered en bloc,
and I ask unanimous consent that, since
they were not properly presented in the
Rzcorp, they be considered at this time
notwithstanding that fact.
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| The CHATRMAN. Is there objection to
i 1e requat of the gentleman from Penn-*
> " sylvania?
Mr. RHODES. Mr. Chairman, reserv-
- ing the right to object, I did not under-
" stand what the gentleman asked for.
" The CHAIRMAN. Will the gentleman
- from Pennsylvania repeat his unani-
mous consent request?
d Mr. YATRON. Mr. Chairman, I under-
. stand that my amendments were not
10 properly presented in the RECORD.
ot Mr. KASTENMEIER. Mr. Chairman,
n will the gentleman yleld?
o4 Mr. RHODES. I yield to the gentleman
ot from Wisconsin (Mr. KASTENMETER) .
n. Mr. KASTENMEIER. Mr. Chairman,
to it is my understanding that the amend-
s ments were drafted to be put into the
or committee print rather than the Union
< Calendar print, and it is this technical
1o defictency to which the gentleman al-
ludes and asks unanimous consent that
he that error or that inconsistency be
e waived, together with the fact that, hav-
ing five amendments, as I understand it,
to the gentleman from Pennsylvania (Mr,
"; YATRON) is also asking that they be con-
e sidered en bloc.
of Mr. RHODES. Mr. Chairman, I with-
draw my reservation of objection.
a The CHAIRMAN. Is there objection to
18 the request of the gentleman from Penn-
be sylvania?
Mr. McCLORY. Mr. Chafrman, further
d- reserving the right to object, will the
us gentleman state whether or not they are
at in compliance, nevertheless, with the
1- rule and that they were flled? I think
D, the rule requires that they be filed three
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ays in advance, but they were merely
technically filed with respect the bill and
not the substitute that is now before
us? !

Mr. KASTENMEIER. Mr. Chalirman, if
the gentleman will yield to me, I will say
that T know the filve amendments were
printed in the REcorp otherwise consist-
ent with the rule, and it was not my in-
tention to make a point of order on the
question of insufficiency.

Mr. McCLORY. Mr. Chairman, I with-
draw my reservation of objection.

The CHAIRMAN. Is there objection to
the request of the gentleman from Penn-
sylvania?

Mr. BAUMAN. Mr. Chairman, reserv-
ing the right to object, are these amend-
ments now in form so that they can be
presented to us as the gentleman is now
going to present them? This conformity
is not going to be left to the Clerk or
anyone else?

Mr. KASTENMEIER. If the gentleman
will yield to me, I would say to the gen-
tleman from Maryland that it is my un-
derstanding that they are otherwise in
form to be consistent with the print of
the bill now under consideration.

Mr. BAUMAN. Mr. Chairman, I with-
draw my reservation of objection.

The CHAIRMAN. Is there objection to
the request of the gentleman from Penn-
sylvania?

There was no objection.

The Clerk will report the amendments.

The Clerk read as follows:

Amendments offered by Mr. YaTRON: On
page 102, line 3, Insert a new paragraph as
Tollows:

“(v) Where the community of the cable
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system is not, in whole or in part, within the
local service area of three independent sta-
tions and one noncommercial educational
station, the royalty fee imposed under para-
graph (1) above shall Include payment for a
sufficient number of additional independent
stations or a noncommercial educational sta-
tion to provide the above complement of
station signals to such cable system.”

On page 106, strike lines 20 through the
word “authorizations” in line 28 and substi-
tute the following: “The ‘local service area
of a primary transmitter’ in the case of 8
television broadcast station, for the pur-
poses of this Title, comprises the area in
which the primary transmitter can be or is
received by the direct interception of a free
space radlo wave emission by such broadcast
television station, provided such television
station antenna is located within 120 miles
from the community of the cable system.”

On page 144, line 30, strike out all of clause
(1) subsection (d).

On page 159, line 14, strike out all of sub-
paragraph (A), and reletter subparagraph
(B) as (A) and subparagraph (D) on page
160 as (B).

On page 160, line 21, strike out all of gsub-
paragraph (C).

Mr. YATRON (during the reading).
Mr. Chairman, I ask unanimous consent
that the amendments be considered as
read and printed in the Recorp.

The CHAIRMAN. Is there objection to
the request of the gentleman from Penn-
sylvania?

There was no objection.

(Mr. YATRON asked and was given
permission to revise and extend his re-
marks.)

Mr. YATRON. Mr. Chairman, and
Members of the House, today, in the few
minutes allotted to me, I want to speak
on the copyright bill which we are pres-
ently considering on behalf of some 35
million viewers throughout our Natiom,
who will be affected by its provisions, in-
cluding over 4 million or better than 27
percent of all of the Pennsylvania tele~
vision viewers-—none of whom up to this
moment, have ever been directly in-
formed by anyone, as to how this bill will
affect them financially and otherwise in
the years ahead. In my own district, this
bill will aflect the cable subscribers in
some 106 communities or over 76,000
homes and more than one-quarter mil-
lion viewers—more than half of all my
constituents.

In this day of consumer concern and
protection, no one in this Congress can,
in good conscience, disregard the real
parties in the interest of this legisla-
tion—the television viewers,

Under the copyright revision bill be-
fore the House, the basic concept is to
impose copyright liabilily only on the
reception and transmission of distant
signals, and for the privilege of transmit-
ting such signals. The accepted premise
of this basic concept, is that no copy-
right liability should be imposed for the
reception and transmission of local
signals. And yet, because the bill unfor-
tunately adopts the definition of “local”
signals under the FCC rules as of
April 15, 1976, its effect on cable viewers
is to impose copyright fees for signals
which are, in fact, local signals, received
off the air.

This result comes about from the arti-
ficial application of the FCC rules defin-
ing local and distant signals, for policy
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purposes, to determine copyright liabil-
ty. It is well recognised that many more
signals can be received and are received
by conventional rooftop antennas, off-
the-air, than the “local” signals, under
the FCC regulation.

Let me emphasize that this amendment
does not affect the basic premise of the
bill but, in fact, properly implements the
premise. All cable television systems will
still pay the basic copyright fee, includ-
ing the special treatment for very small
systems.

The amendment does not, in any way,
affect the payment of copyright for truly
distant signals, or the rate of payment
for such signals.

The amendment for proper treatment
of local and distant signals, will correct
the definition to correspond to actual re-
ception conditions, and result in an
equality of treatment for off-the-air re-
ception, whether by conventional roof-
top antenna, or by the master antenna of
a cable television system. This eliminaies
discrimination among television viewers
in the same community, for the same
reception.

Some areas of the country have avail-
able 14 different television signals, some
have one, and a small area has none.
Cable television can provide the means
for equal television reception for all
viewers. It has the capability for pro-
viding 8 minimum choice of signals, for
television viewers.

It must be remembered that the copy-
right owners make use of the public air-
waves, for broad dissemination of their
copyright property, which greatly in-
creases financial returns.

At the same time, the copyright own-
ers do not pay for the use of the public
airwaves, nor do they contribute to the
cost of cable television facilities which
are necessary in many areas, to provide
satll:fact.ory reception of broadcast sig-
nals.

The amendment proposed to section
111(d) (2) (b) would include within the
basic copyright royalty fee of .00675 a
minimum number of signals in order to
insure a basic complement of signals to
all viewers.

The complement would include, in ad-
dition to the natjonal networks, three in-
dependent stations and one noncommer-
clal educational station. This amendment
avoids the creation of a discriminated
segment of the viewing public, because of
copyright.

Let me emphasize that this amend-
ment does not encroach upon the regu-
latory authority of the FCC.

It relates only to establishing the copy-
right royalty fee, leaving the regulatory
aspects for resolution by the FCC, or the
appropriate committees of Congress

I respectfully submit to you, Mr. Chair-
man, that unfair and discriminatory
treatment of so many of our television
viewers could be removed by the adoption
of my amendments.

Mr. KASTENMEIER. Mr. Chairman,
I rise in opposition to the amendments.

iMr. KAS' asked and was
given permission to revise and extend
his remarks.)

Mr. KASTENMEIER. Mr. Chairman,
would like to compliment the gentleman
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from Pennsylvania (Mr. YaTeon) on his
presentation in offering these amend-

ments; but the amendments themselves
are totally destructive of the bill and the
purpose of the bill.

The bill, it must be remembered, is a
copyright bill. What the gentleman’s
amendments do is this: We have estab-
lished the principle of “distant” and
“local” markets, for example, as the
basis for the cable royalty formula of
the bill. The gentleman would replace
that entirely.

Furthermore, Mr. Chairman, the sec<
ond amendment of the gentleman from
Pennsylvania would redefine the local-
service area for a primary transmitter to
something far larger than the 35-mile
radius which would normally be the case
under existing FCC regulations.

Mr. VAN DEERLIN. Mr. Chairman.
will the gentleman yield?

Mr. KASTENMEIER. Yes, I yield to
the gentleman from California.

(Mr. VAN DEERLIN asked and was
given permission to revise and extend his
remarks.)

Mr. VAN DEERLIN. Mr. Chairman, of
course, it is with great reluctance that

I join in opposing the amendments of-

fered by our good friend, the gentleman
from Pennsylvania (Mr. Yarron), with
whom I suppose I vote 95 percent of the
time.

Mr. Chairman, with respect to this
particular amendment, No. 2, to which
the gentleman from Wisconsin (Mr.
RAsTeNMzixk) has referred, it changes
the radius of the local service area from
35 miles to 120 miles. This, of course, en-
croaches, as the committee was very
careful not to do in the preparation of
this bill, not only on she jurisdiction of
the Federal Communications Commis-
sion, but also upon the jurisdiction of
the Committee on Interstate and Foreign
Commerce.

Mr. Chairman, the amendment would
invite such ridiculous results as New
York stations coming into Philadelphis
as local signals or Los Angeles signals—
God forbid—coming into San Diego as
local signals.

Therefore, Mr. Chairman, I must join
in opposing these amendments which, I
understand perfectly well, are offered
for a constituency which is well served by
the gentleman from Pennsylvania (Mr.
YaTroN), It happens that these amend-
ments would not well serve the comple-
tion of this vitally important and long-
overdue copyright legislatlon.

Mr. CARTER. Mr. Chajrman. will the
gentleman yleld?

Mr. KASTENMEIER. I yield to the
gentleman from Kentucky.

Mr. CARTER. Mr. Chairman., I
thank the distinguished chairman for
vielding.

I merely want to compliment my good
friend, the gentleman from Pennsylvania
(Mr. YaTroN), for his excellent presen-
tation. He has & district similar to mine,
which is mountainous and has to depend
upon cable television, if it has any tele-
vision whatever.

Furthermore, over the years, of course,
the copyrights, I believe, were intended
at first to last 17 years; but from time to

time we have extended copyrights on
down to grandchildren and great grand-
children, far and beyond the length to
which they really should have been ex-
tended. I do not think they should go
on forever.

Mr. Chairman, I thank the distin-
gul.shed gentleman from Wisconsin for

to conclude the point I wanted to make,
namely, that the series of five amend-
ments offered by the gentleman from
Pennsylvania would destroy the care-
fully worked out balance we achieved
between many of the cable systems that
are in total agreement with this bill,
and the . proprietors of eopyﬂsht«ed
material.

I recognize that there are some cable
systems which would still rather not
have to pay anything at all, but I would
urge that the committee realize that this
bill provides royalty payments of about
$8%% million for cable systems. With
about 11 million viewers that is perhaps
80 cents a year per viewer for material
that now costs the cable systems noth-
ing. They essentially engage in re-
transmission. 8o that I suggest that the
arrangement we have worked out is not
only falr, but given the difficulties
among the affected industries, the in-
tegrity of these formulas should be main-
tained. Accordingly, Chairman, I
urge the defeat of thue amendmen

Mr. DANIELSON. Mr. Cha.lrman I
rise in opposition to the amendment.

The CHAIRMAN. The Chair would ad-
vise the gentleman from California that
under the rule governing the considera-
tion of this bill, only one S5-minute
speech in favor of, and one S5-minute
speech in opposition to each amendment
is tn order. Under the rule, the gentle-
man could be recognized only by unan-

tmous consent for a pro f amend-
ment or for a second in opposi-
tion to the amendment.

Mr. DANIELSON. Then, Mr. Speaker,
Ia.skunammouacomentmtlmybe
permitted to proceed.

The CHAIRMAN. The Chair would
inquire for what length of time? I could
not hear the gentleman,

Mr. DANIELSON. Mr Speaker, I ask
unanimous consent that I may be recog-
nized for 5 minutes.

The CHAIRMAN. Is there objection
to the request of the gentleman from
California?

There was no objection.

PARLIAMENTARY INQUIRY

Mr. RATLSBACK Mr. Chairman, a
parlinmentary inquiry.

The CHAIRMAN. Does the gentleman
from California, Mr. DANIELSON, yield
for a parliamentary inquiry?

lle:r. DANIELSON. Mr. Chairman, I
yleld.

The CHAIRMAN. The gentleman will
state his parliamentary inquiry.

Mr. RAILSBACK. Mr. Speaker, I won-
der if it would not be a good idea to get
clear exactly the text of the rule we are
proceeding under? I knew there was the
requirement that the amendments be
printed in the record, but I had no idea
that this would limit debate to the tradi-
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tional 8§ minutes for the proponent #£.d4
5 minutes for the opponent.

The CHAIRMAN (Mr. S8MrTH 0f Jowa).
The Chair will state that the rule reads:
No amendment to said amendment shall be
in order except amendments offered by direc-
tion of the Committee on the Judiciary and
germane amendments printed in the Con-
gressional Record at least three calendar days
rior to the start of the consideration of
sald bill for amendment, but said amend-
ments shall not be subject to amendment
except those offered by direction of the Com-~
mittee on the Judiciary.

It does not make any exception for pro
forma amendments, and therefore pro

‘forme amendments are not in order. The

rule also states that amendments to
amendments cannot be offered by anyone
other than the Committee on the Judi-
ciary. However, the Members can, by
unanimous consent, secure the right to

P

Mr, DANIELSON. Mr, Chairman, I am
haﬂn:dlﬂcultyhurlnat.he(‘:hur

e CHAIRMAN. The Chair will stute

thntt.berulahutonm

.+ . . 8ald amendments shall not be subject
to amendment except those offered by direc-
tion of the Committee on the Judiciary.

The rule does not make any exception
for pro forma amendments. Therefore
pro forma amendments are not in order.

However the Chair will state that the
gentleman from California (Mr. Danrer-
S0R) did seek and receive unenimous
oonsent to proceed ror 5 minutes.

Mr. DANIELSON. Mr, Chairman, since
the 5m!nuteshavea1mostexptred,ma
have my time back again?

The CHAIRMAN. The gentleman {:
California is recognized.

Mr. DANIELSON. Mr. Chairman, I am
not making a pro forma amendment, but
I rose in opposition to the amendment.

(Mr. DANIELSON asked and was
given permksion to revise and extend his
remarks.)

Mr. DANI!:LBON. . Chafrman, 1
wish to have the record reflect that the
otherwise very cogent reasons offered by
the gentleman from Pennsylvania (Mr.
YATRON) were considered at great length
in the committee as we worked over this
bill. We took them into account by pro-
viding & special, small system adjust-
ment in the fees to be paid and we con-
sidered practically every objection. I be-
lieve we have done an equitable job of
arranging for the payment of royalties.

The bill 8. 22 is an exceedingly com-
plex bill. Among many other things it
would establish new rights and liabilities
in the copyright lability of cable tele-
vision, & subject which until now has not
been covered by legislation. The subject
is somewhat controversial, largely be-
cause it is new, and I feel that it requires
added discussion.

At the threshold we must be aware
that we are dealing with a Droperty
right. Copyright is a property right. It is
often referred to as “intellectual prop-
erty”. It was known and honored in the
common law. It was specifically recog-
nized by the Founding Fathers in the
Constitution, and the regulation of copy-
right was among the powers delegated

clause 8.

to the Congress. Article I, section ‘I))
AR
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bought and sold, it can be the subject
of a gift, it can be licensed for a specific
use or period of time. It is subject to
testamentary disposition and the laws of
succession.

As a form of property, capyright is
also afforded the protection of the Con-
stitution and our laws, including the in-
Jjunctions of the fitth and 14th amend-
ments which declare that no person shall
be deprived of property without due
process of law, nor shall private prop-
erty be taken for public use without just
compensation. The Constitution alse
provides that authors and inventors are
to have the exclusive right to their re-
spective writings and discoveries.

For more than 1% years the Ju-
diciary Committee has been working
on the copyright revision bill. The most
controversial, difficult, and extensive part
of that work has been the granting of a
compuisory license and the development
of a formulafor the imposttion and allo-
cation of copyright royalty charges
placed upon the secondary tranamission
by cable television systems of copy-
righted programing which is broadcast
by televisjon stations.

In more familiar transactions in prop-
erty there {s no need for Government to
intervene. In the free market buyers and
sellers are able to bargain for and to
reach prices which are acceptable to all
concerned. The same is usually true in
the case of business transactions mvolv-
ing copyrighted properties. However, the
unique character and role of cable tele-
vision is such that the committee has
been compelled to depart from tradi-
tional practices. The bill subjects broad-
casts of copyrighted programing to a
compulsory license vested in cable sys-
tems which retransmit—secondarily
transmit—those broadcasts to their sub-
scribers, it imposes ‘a royalty charge on
certain of those secondary transmissions,
and provides a means for the payment
and distribution of the royalty charges
by the users and to the owners. -

In working out this formula, the com-
mitee has arrived at a solution which, I
sumbit, is workable and is fair and equi-
table to both the owners and the users of
copyrighted materials and which also
protects and serves the public interest.

Over the years it has been decided,
and it is now settled, that it is the “per-
formance” of a copyrighted work which
gives rise to the liability to pay a royalty
to the owner of the eopyright. It has also
been decided that the broadcast of a work
by radio or television constitutes a “per-
formance” and mvokes copyright lia-
bility. The vastness and anonymity of the
audience, the uncontrollable public ac-
cess to programing once broadcast, the
inability to identify and to impose a
direct charge upon the viewers, our pub-
lic policy that “the airwaves belong to
the public,” all of these gave rise to com-
plex royalty problems arising out of radio
and television broadcasts, but most of
those problems have been resolved. The
advent of cable television reopened and
compounded those problems, and added
another. What 1s the nature of the serv-
ice provided by a cable system? Is it a
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“performance”’ which invokes copyright
Hability? Admittedly its role is passive,
for it does not control the original broad-
cast. It is argued that cable merely inter-
cepts the signal which has already been
broadcast and then carries it to the sub-
scriber’s television receiver. It is argued
that cable is merely an extension of the
viewer’s antenna. But the copyright own-
ers and the copyright licensees argue that

‘the cable systems are distributing the
" broadcast signals to a vastly greater au-

dience than the broadocaster could reach
and that this constitutes a “per-
formance” and should invoke a copy-
right liability. - .

Being compelled to work with the exist-
ing copyright law, which was enacted in
1909, before radifo and television, let alone
cable, the Supreme Court has had a dif-
ficult time deciding the cases and con-
troversies involving copyright which
have heretofore arisen between copy-
right owners, broadcasters and cahle
television systems. In the Fortnightly
and Teleprompter cases the Supreme
Court held that the role played by cable
was not that of a performer but, rather,
the passive role of the viewer and as an
extension of the viewer’s antenna and
that since this did not constitute a “per-
formance” copyright liability was not in-
voked. In my opinion those were correct
decisions under the facts of those cases.
If the cable system does no more than
intercept a broadcast signal and deliver
it to the subscriber’s television receiver,
within the broadcasting station's local
market area, then the cable system is only
an extension of the viewer’s antenna,
should not be considered as a “perform-
er” of the copyrighted material and no
Hability to pay a royalty should attach.

Under such circumstances the copy-
right owner has been able to bargain for
a royalty payment with the knowledge
that the performance may be viewed and
heard by all persons within the local
market area. Also, the broadcast station
which purchases the right to. use the
copyrighted material is in an excellent
position to estimate the number of view-
ers/listeners who will witness the per-
formance and igs able to bargain for the
mix of royalties which he pays and ad-
veriising rates which he charges which
will meet his commercial needs.

Today cable is able to do more, and
often does more, than merely to intercept
a signal and deliver it to the subscriber’s
receiving set located within the local
market area of the primary tranmitter.
With advances in the state of the art,
cable sysems are now able to transmit
signals by cable, microwave and satel-
lite, almost without Hmit as to distance.
They are governed, as they should be, by
the Federal Communications Commission
and other regulatory and franchising
agencies but are restricted very little by
technological limitations. Cable now can,
and does, transmit signals far beyond
the local market area. In the bill we refer
to these as “distant signals,” Admittedly
they serve the public interest.

The copyright laws should not limit the
extent to which cable serves the public
interest. Although the Founding Fathers
could not contemplate the size of the
geographical distribution of the audience
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which can be reached by calle they cer-
tainly did not contemplate an arbitrary
limitation on either of those factors. And
it should be remembered that they dele-
gated to the Congress the power to regu-
late copyright in order “to promote the
progress of sclence and the useful arts.”
Cable has a yet unrealized capability
to broaden our horizons and to bring edu-
cation, information, and entertainment
10 people everywhere. Surely this is in the
public interest and for the public benefit.
The copyright laws should not be used
to restirct or impair that flow of knowl-
edge. To the extent that regulation is
through

utility commissions and sjmilar bodies.
Such regulation is not the proper role of
the copyright laws.

Remembering that copyright is a prop-
erty right we must also remember that

the owner cannot be deprived of his prop-

erty without due process of law nor can
it be taken for public use without just
compensation. This is where the most
dificult problems arose in working out
the copyright bill. We wished to permit
broader dissemina-~

upon the property rights of the copyright
owner who is thereby, to some extent, de-
prived of his property and demied the
exclusive right to his property which is
guaranteed by the Constitution and our
laws and he is entitled to just compen-
sation. This “

charges which are imposed, and the man-
ner of their imposition, is set forth in
detail in the body of the committee re-
port; so is the method by which they are
to be distributed to the copyright owners.
Provision is made for future adjustments
to the royalty schedules because the set-
ting of royalties is unduly burdensome
for a legislative body and should not be
one of the problems of the Congress.

It may seem that a compulsory license
is a drastic invasion of the rights of pri-
vate property. Yet, when we remember
that a cable system is passive in its pro-
gram selection and must intercept and
distribute whatever the primary trans-
mitter transmits then we must recognize

2.
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that it is tmpossible and impractical for
the cable system to negotiate for a license
with the copyright owner in advance of
transmitting the programing. At the
same time item-by-item negotiating
between users and owners of copy-
right prior to each performance would
be 50 burdensome as to destroy this valu-
able means of communication and would
also effectively deny a valuable market
to the copyright owners. Those facts
have long since been recognized by copy-
right owners and the broadecast and en-
tertainment industries which use such
organizations as ASCAP and BMI as
mediums through which they adjust their
copyright liabilities and benefits.

I submit that the royalty fee schedule
which the committee has agreed upon is
fair and equitable to all concerned.
There are those who disagree and feel
that so-called rural eable systems are
called upon to pay higher fees than ur-
ban cable systems. .

It has been asserted that cable systems
in nonmetropolitan areas bear the bur-
den of royalty payments while urban
systems will pay minimal fees. I respect-
fully disagree with this point of view.

THE GMALL STYSTEM ADJUSTMENT

Under the fee schedule proposed in this
bill all systems with up to $160,000 in rev-
enue semiannually—$320,000 annually—
will pay under a sliding scale based on
revenue, not on the number of distant

avold excessive impact on small, rural
systems. These systems, because they are
located in areas without sdequate local
service, import a large number of distant
signals. Payment based solely on the
number of distant signals would be oner-
ous. Thus, the “adjustment”.

Under the formuls in this bill, systems
with revenue over $320,000 per year will
pay royalties based on the number and
type of distant signals. Distant independ-
ent stations count as one full distant
signal while distant network stations
count as one-fourth of one distant signal.
Among other reasons, this significantly
lower cost for network stations was in-
stituted to avoid undue burden on those
larger rural systems carrying & great
many distant networks. Due to the rela-
tive scarcity of independent stations,
carrisge of networks by rural systems
usually greatly overshadows the carriage
of independents.

Under current PCC regulations, urban
cable systems are authorised to import
a maximum of three distant independent
signals. Some cable operators have argued
that this limitation effectively diminishes
the copyright burden on major market
systems. It is vitally important to note
that payment is based on both number
and type of signal. Because independent
signals each count as one full distant
signal, an urban system will pay for three
full distant signals. Rural systems will
zenerally carry network stations, being
able to carry 12 distant network signals—
an unrealistic and unlikely situation—be-
fore bearing the same liability as an
urban system.

LOCAL SIGNALS—THE 150-MILE PROPOSAL

It has been suggested that all signals
imported from markets less than 150

3
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miles distant should be considered local
for purposes of fes determinstion. This
change in definition would affect only
those systems with annual revenue over
$100,000 semiannually—$320,000 annual
revenue—and therefore paying on the
basis of distant signal carriage rather
than the amount of revenue. The 150-
mtle local definition would cause several
problems:

One hundred and fifty miles is con-
siderably beyond any currently accepted
or established market definition. For
example, under this definition Washing-
ton, D.C., signals would be “local”’—and
therefore not liable for copyright—
through most of southeastern Pennsyl-
vania. Likewise, New York City would be
considered local throughout much of that

State.
Cable which are not located

would bear an undue burden. For exam-
ple, the majority of systems in Pennsyl-
vania are located so that they are within
150 miles of either Philadelphia, New
York, Washington, D.C., Baltimore, or
Pittsburgh. In other areas of the coun-
try, without such a proliferation of ur-
ban centers, signals are simply not avail-
able within 150 miles. .

By decreasing—{for many systems—the
number of signals considered distant and
thus liable for copyright, the total
amount of dollars paid into the copy-
right royalty “pot” would be greatly de-~
creased. In order to keep the “pot’*at the
proposed $8.5 million, the payment bur-~
den would hive to be shifted to those
systems not fortunate enough to be lo-
cated within 150 miles of the primary
transmitter. In such cases systems lo-
cated beyond 160 miles would incur a
larger copyright burden.

LOCAL SIGNALS—“OFPF THE AR PFROPOSAL

The same arguments which apply to
the suggestion that 150 miles be consid-
ered the cut off point between distant
and local signals also apply to the sug-
gestion that distant signals be considered
as those which cannot be received “off
the air.” To include as “local signals”
those receivable off the air by direct in-
terception of a free space radio wave
would permit signals received from over
100 miles distance using & 1,000-foot an-
tenna to be considered “local signals”
even though such piaces are' clearly be-
yond the local market area of the primary
transmitter. :

LOCAL SBIGNALS—''LOCAL SERVICE AREA’' SOLUTION

The distinction between local and dis-
tant signals as used in the committee bill
draws heavily on the ¥*CC’s experience in
defining what should be considered local
signals.

Local signals are signals received with-
in the geographical market area to which
& broadcaster directs his programing
and which serves as the basis for his ad-
vertising revenues. When a copyright
owner sells his work to & given broad-
caster, he must assume that the work
may be viewed and heard by all persons
within that broadcaster’s local service
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& cable system to a distance area wi |
would ordinarily constitute a

market for his work. For this reason, the
committee has provided compensation to
the copyright owner  for signais re-

beyond the local market area. To define
the term “local signals” by accepting ei-
ther the 150-mile proposal or the concept
that any signal which can be received off
the air by an antenna mounted atop &
high tower would be purely arbitrary. It

Th
the request of the gentleman from Penn-
sylvania? ’

There was no objection. ’

(Mr. GOODLING asked and was given
permission to revise and extend his re-

appear there is going to be a tremendous
increase so far as the expenses to Tural
people are concerned with reference to
this particular provision.

I think it is important that everybody
realize that the letter we received from
the Cable Television Association was very

Television

rather expensive for people who live in
rural areas.

Mr. PATTISON of New York, Mr.
Chairman, will the gentleman yleld on
that point?

Mr. GOODLING. I yield to the gentle-
man from New York.

Mr. PATTISON of New York. I thank
the gentleman for ylelding.

We added a special exemption for
systems. systems making
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000, no matter how many signals they
have. A system to be eligible for that can
have about 8,000 subscribers. Most sys-
tems we are talking about have in rural
areas 600, 700, or 800 subsacribers. They
are well within that exemption, and
they will pay o minimum amount, &
couple hundred dollars a year for their

Mr. PATTISON of New York. If the
gentleman would yield further, i
gentleman has a saytem paying $8,600, it
is not a small rural system; it is a large
system with thousands and thousands
subscribers.

Mr. GOODLING. Under the new legis-
lation?

Mr. PATTISON of New York. Under
this legislation.

Mr. GOODLING. I can only say, then,
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Chairman, will the gentleman yield?
Mr. VIGORITO. I yield to the gentle-
man from New York. o
Mr. PATTISON of New York. I thank
yielding.

Mr. VIGORITO. Does not the individ-
ual with a set not on CATV import
signals?

* Mr. PATTIBON of New York. If the

_ OONGRESSIONAL RECORD — HOUSE
( ;160,000 and 1 percent on the next $160,~

paid for under this system. We have ex-
empted the local signal for the very rea-
son the gentleman is speaking about be-
cause it is not fair,

Mr. VIGORITO. Then why are the
CATV companies against it? They are
claiming they are paying a tax that the
individual TV owner does not have to pay.

Mr. PATTISON of New York. I can

systems exemption.
Mr. VIGORITO. Mr. Speaker, I urge
the House to support the amendment
offered by the gentleman from Pennsyl-
vania.

Mr. MYERS of Indiana. Mr. Speaker,
will the gentleman yield? -
Mr. VIGORITO. I yield to the gentle-

;h-l:ra because she lives beyond the 50
es. i
Mr. VIGORITO. The amount is imma-

S0 the amendments were rejected.
AMENDMENT OFVERED BY MR. ENGLISH

Mr. ENGLISH. Mr. Chairman, I offer
an amendment.

The Clerk read as follows:

Amsndment offered by Mr. ENcLian: Strike
section ITI(c) (4) beginning on line 38, page
gooonnd continuing through line 13 of page
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meummdmtmwmemumn
from Oklahoms (Mr. Ewcliss).
mwum

AMEWSMENT OFFEEED BY MR. ENOLISH

Mr. ENGLISH. Mr. Chairman, Ioﬂer
an amendment.

The Clerk read as follows:
Amendment offered by Mr. ENGLISH . Amend
section IIT (c) (2) u"..unoa strik-
lu“'mtulorup- and inserting “will-
ful and repeated’; uulonpan”.nnold
Sicaonm(c) (!).I.nlrttnlr

mvmd.mthmhudupuuubthe
permisafbility of carriage of a
signal, the is actionable only

that action is only once or consists of a
repeated pattern.
‘The second part of this amendment is
slmnnwﬂum-ntputtornrd
y Cotgressman Rooszy. It differs only
mmthaﬂommumh
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compulsory licsnse fee—under Rooney

there would be no payment at all—while
the FCC resolves a dispute as to whether

. EENOLISE
'men.mmdmentmnm
AMENDMENT OFFERED BY MA. DODD

Amendment offered by Mr. Dopp: Page
100, line 23, strike out “one copy or phono-
record” and insert in lieu thereof ‘‘ten copies
or phonorecords”.

o work undsr section 110(8)*,
Page 100, line 24, atrike out “the” the
first place it appears and insert in lieu
thereof “any such®,
Page 100, line 28, insert immediately after
the comma the following: “or

under section 110(8),".
Page 100, line 37, strike out “the” and

and insert in lieu thereof *; and *. .
109, immediately below lins 20, insert
the following new paragraph:

(3) the governmental body or nonprofit
organisation permitting any use of any such
copy or p ononeoul by any govo?mon
body or A At this
subsection does not ‘make any charge for
such use.

Mr. DODD (during the reading). Mr,
Chairman, I ask unanimous consent that
the amendment be considered as read
and printed in the Rzcoes.

‘The CHATRMAN. 13 there objection to
the request of the gentloman from Con-
necticut? :

‘There was 0o objection.

(Mr, nomnkedmdmlivt_
pamhdontombandeﬂendm

Mr. DODD Mr. Chalrman, I rise for
the purpose of offering an amendment
to section 112(d) of 8. 22, the copyright
law revision. Let me first of all com-
mend my colleague, Mr. KASTENMEIRR,
for the enormous amount of work that

this legislation, and also for the quality
of the end product which has already
r&c:tndmt-cclmtormpm

tharoughness.
Section 110<(8) of the bill that we are
considering today emtitles governmental
bodies and nonprofit organizations to

Whgtmynmendmentdoeshtocarry

this exemption one step further in
order to maximize the benefit provided

nizations at no charge.

i
hijy
i
5

ually handicapped. Unfortunately, but
understandably, the quality and quantity
of equipment and volunteer services
available in each Jocation is very uneven.
Many ef these organizations suffer from
scute shortages of either peopie or mate-

Allowing for the duplication of per-
formances for transmission, and for
their exchange, would seem to be a very
easy way of surmounting some of the

H 10907
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gentleman yield? :
Mr., DODD. I yield to the gentleman
Illinods.

sylvania?
There was no objection.
The . The Clerk will re-

port a8
The Clerk read as follows:
Amendment offered by Mr. Roomxy: Page
Une 9, insert the following:
8) The right of a cable system to oarry
g t0 operate

to be decided by a court in an infringe-
ment suit. -
Unless this amendment is adopted,
cahble systems involved in pending cases
may be forced because of fear of an in-
fringement determination under the
Copyright Act by a court to abandon
their right to carry a particular signal
or to operate in a particular community
rather than continue to seek a deter-
mination of those issues by the Federal
unications Commission under the
Communications Act and the regulations
adopted thereunder.
This amendment will aiso aid in pre-

mmittee entered into on April 11, 1967,
urisdiction

maintain the respective
w the Judiciary and Interstate and For-
¢ign Commerce Commitiees.

Mr. Chairman, I ask that this amend-
ment be adopted.

Mr . Chairman,
I rise in opposition to

(M, asked ‘and was
given permission to revise and extend
his

Mr. Chairman,

i
|
E
-
|

;
i
il
i

zé
j
|

The ainmdment as modified was re-
jected.

AMENDMENT OFFERED BY MR. OBKRSTAR

Mr. OBERSTAR. Mr. Chairman. I offer
an amendment.

The Clerk read as follows:

Amendment offered by Mr. OBERSTAR:

Page 07, line 16, strike out the period and
insert in lieu thereof » semicolon.

Page 97, immediately below line 16, in-
sert the following new clause:

“(9) performance of a drematic literary
work, by or in the courss of & transmission

CONGRESSIONAL RECORD—HOUSE =~ Seplember 22, 1976

mission is i theough @ Iaollities of
any radio ssboarzier aviberissitvn
t0 in olauwe (8) (111) of this seotien.”

|

“noncommercial educational radie and
television.” -
We recognise that playwrights sheuld

s0ns possessing recutvers adapied
to receive this subcarrier. In order to ob-
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AM-PM radio can receive the Washing-
ton Ear.
‘This means that the audience served

the written word for their communica-
tions. Therefore, this radio reading serv-
foe fills what otherwise would be & void
in their lives by presenting nDewspapers,

, and books in the oral form

with special requests in order to expand
the programs they offer their handi-
capped audience.

I urge my colleagues to join in support-
ing this valuable amendment, which
provision was previously accepted by the
gexnte when it considered this legisla-

on.

Mr. OBERSTAR. Mr. Chairman, I
thank the gentleman for his support of
my amendment.

Mr. FRASER. Mr. Chairman, will the
gentieman yleld?

Mr. OBERSTAR. 1 yield to the gentle-
man from Minnesota.

. CONGRESSIONAL RECORD — HQUSE.

I think it is important
that this amendment, No. 1, deals only
with the blind and the physically handi-

g
g
g
:

and information. -
Mr. Chairman, I think that giving this
enlarged exemption so as to

thank the gentleman very much for his
very clear and forthright statement of
support.

The amendment that we are offering
has support from the Corporations of
Public Broadcasting, the Association of
Public Radio Stations, the American
Foundation for the Blind; and we urge
support for the 3 million blind and

- handicapped persons throughout the

Nation.

The CHAIRMAN. The time of the gen-
tleman from Minnesota (Mr. OBERSTAR)
has expired

Mr. FRASER. Mr. Chairman, I ask
unanimous consent that the gentleman
from Minnesota be permitted to speak
for 2 additional minutes.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Minnesota?

Mr. RHODES. Mr. Chairman, reserv-
ing the right to object, the hour is late.
‘There was an agreement that we should
leave at 9 o'clock at night. I am not go-
ing to object to this request, but I will
object to any further extensions of time.

Mr. Chairman,

(Mr. Fraszn) for the 2 additional min-
utes,

The Federal Government has taken
many steps to relieve and eliminate the
barriers for the physically and otherwise
handicapped. We have provided for bet-
ter access to Federal buildings, we have
provided for better access to buses, and
most of that has been initiated right
here in the Congress.

What we are saying is that one more

‘step is nesded to help the blind and the

other handicapped people to have a bet-
ter share of and & betier alice of life and
s stimulsation of the mind.

Chairman, that is what this

Mr. PATTISON of New York. Mr.’

Chairman, I rise in opposition to the
amendment.
(Mr. PATTIBON of New York ssked

and was given permhission to revise and

extend his remmarks.)

Mr. PATTISBON of New York. Mr.
this ssems like & minor
t. It will take care of people

|

who
The

el

copyright if this amendment shoul

First of all, we should understand that
under current law nonprofit perform-
ances of most everything are exempt ex-
cept nonprofit performances of dramatic
works. They bave never been exempt be-
cause of the very mature of dramatic
works. Dramatic worke must be per-

RE
mih
i
;
;
B
:

Mr. Chairman, in the section that is
under amendment now there i no ex-
emption, for instance, for music. That is
because music is available. Music is
available to anybody. One can tum on
‘his radio, turn s dial, and he will get
music.

To a great extent, Mr. Chairman,
dramatic works are also available. There
is a market for dramatic works, and peo-
ple listen to them. Dramatic works are

available to the blind. They can get &)

onthecnsmm.:::m

the matter is that this /<™
very fundamental change in the la. 1
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Mr. Chairman, it is not necessary to
make this possible for the blind. The
problem of the radio station is that when
a program is put out on the air, we do
not know to whom it is going or who is
going to hear it. I realize that it can go
out on a subcarrier station specifically
designed for blind people, but those
things will be available to all people all
over the country in future years.

Mr. Chairman, this amendment will
impact on the traditional authors rights.
The only thing he has is literary rights,
the right to prohibit other people from
using his work without payment. -

Therefore, Mr. Chairman, this amend-
ment, although I know it is for the blind
and that it seems to be doing something
that is good, the fact is it would funda-
mentally affect the Copyright Law, and
it would be a mistake for this committee
to adont it, thinking they were doing the
biind a great favor in doing it.

Mr. Chairman, I would like to add one

gentleman yleld?

Mr. PATTISON of New York. I yleld
to the gent.luna.n from Minnesota.

Mr. Mr. Chairman, I thank
the gentleman for yleldlng

Mr. Chairman, I want to make sure
that the gentleman from New York
agrees that if our amendment is ac-
cepted, it would not touch the basic ques~
tion of dramatic works being read for
nonprofit use. This is limited just to the
blind and the physically handicapped
under a subcarrier system. The gentle-
man from New York agrees with that; is
that correct?

Mr. PATTISON of New York. That is

* correct, I do.

Mr. FRASER. Does the gentleman
know Dr. Marvin Rockwell who directs
the Washington Ear on Station WETA?

Mr. PATTISON of New York I know
him very well.

Mr. FRABSER. I would say to the gen-
tlemnn from New York that Dr. Rock-
weuhumdicatedthatitmaor
months 10 get permission to ha!
these plays on one of these lubwﬂer
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channels and by that time the oppor-
tunities are passed. They ought to be able
to get volunteer actors to read them over
the radio but without this amendment it
is enormously difficuit to do that.

Mr. PATTISON of New York. Of
course, we have given the right in sub-
section 112 to record so the leadtime is
of very little consequence as far as 8 or
8 months. It might happen occasionally.
But we do not need that in order to
read Shakespeare and most of the other
plays that people who are blind are fa-
miliar with. So this would not be used,
anyway and I do not think it is possible,
anyway. So that this is such a funda-
mental attack on the copyright holders
rights that it really is not worth doing
and it should be rejected.

Mr. FRABER. Would the gentleman
not agree that under the amendment
there are no royalty losses?

Mr. PATTISON of New York. Not to-
ttiay perhaps, but there will be in the

uture.

The CHAIRMAN. 'I‘hequestlonhon K

the amendment offered by the gentleman
from Minnegota (Mr. OBERSTAR) .
The amendment was rejected.
AMEWDMENT OFFEXED BY MR. SEIBERLING

Mr, BEIBERLING. Mr. Chairman, I
offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. SEmERLING:
Page 127, line 16, strike “, including” and all
that follows down through line 30, and insert

(Mr. BEIBERLING aaked&ndwu
dvmpermhslontorevhomdextend

lmend.ment is mtended to save the ‘Nd-
eral preemption” of State law section,
which is section 301 of the bill, from be-
ing inadvertently nullified because of the
inclusion of certain examples in the ex-
emptions from preemption.

This amendment would simply strike
the examples listed in section 301(b) (3).

The amendment is strongly supported
by the Justice Department, which be-
lieves that it would be a serious mis-
take to cite as an exemption from pre-
emption the doctrine of “misappropria-
tion.” The doctrine was created by the
Supreme Court in 1822, and it has gen-
erally been ignored by the Supreme
Ci:m-t itself and by the lower courts ever
since.

Inclusion of a reference to the misap-
propriation doctrine in this bill, however,
could easily be construed by the courts
a8 authorizing the States to pass misap-
propriatfon laws. We should not approve
such enabling legislation, because a mis-
appropriation law could be so broad as to
fender the preemption section meaning-

ess

Mr. RAILSBACK. Mr. Chairman will
the gentleman yield?

Mr. SEIBERLING. I yleld to the
gentleman from Illinois.

Mr. RAILSBACK. Mr. Chairman, may
I ask the gentleman from Ohio, tor the

purpose of clarifying the amendment
that by striking the word “misappropri-
ation,” the gentleman in no way is at-
tempting to change the state of
the law, that is as it may exist in certain
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States that have recognized the right of
recovery relating to “misappropriation”;
is that correct?
Mr. SEIBERLING. That 18 correct. All
I am trying to do is prevent the citing of
them as examples in a statute. We are,
in effect, adopting a rather amorphous
body of State law and codifying it, in
effect. Rather I am trying to have this
bill leave the State law alone and make
it clear we are merely dealing with copy-
rlght laws, laws applicable to copyrights.
RAILSBACK. Mr. Chatrman, I
pemnalLv have no objection to the
gentleman’s amendment in view of that
clarification and I know of no objections
from this side.
Mr. SEIBERLING. I thank the gentle-
man.
Mr. EASTENMEIER. Mr. Chsairman,

committee until the last day of markup.
m- SEIBERLING. I understand.
However, Mr,

KASTENMETER.
Chnrmn.lth!nk that the amendment
the gentieman is offering is consistent
with the position of the Justice Depart-
ment and accept it on this side as well.

Mr. SEIRERLING. I thank the gentle-
man,
The CHAIRMAN. The question is on

;(t.he amendment offered by the gemtle-

man from Ohio (Mr. BxIsaRLING).

The amendment was agreed to.

The CHAIRMAN. The question is oh
the committee amendment in the nature
of a substitute, as amended.

The committee amendment in the na-
ture of a substitute, as amended, was
agreed to,

The CHATRMAN. Under the rule, the
Committee rises.

Accordingly the Committee rose; and
the Speaker pro tempore (Mr. MoFarL)
having resumed the chair, Mr. Surr
of Jowa, Chalrman of the Committee of
the Whole Hnuse on the State of the
Union, reported that that Committee
having had under consideration the Sen-
ate bill (8. 22) ern act for the general
revision of the convright law, title 17
of the United States Code, and for other
purposes, pursuant to House Resolution
1550, he reported the bill back to the
House with an amendment adopted by
the Committee of the Whaole..

The SBPEAKER pro tempore. Under
the rule, the previous question is ordered.

Is a separate vote demanded on any
amendment to the committee amend-
ment in the nature of a substitute
adopted in the Committee of the Whole?
If not, the question s on the amendment.

The amendment was agreed to.

The SBPEAKER pro tempore. The
question is on the engrossment and
third reading of the Senate bfll,

The Senate bill was ordered to be en-
grossed and read a third time, and was
read the third time.

The SPEAKER pro tempore. The
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qmtbn iz on the passage of the Senate Pattison, N.Y, Roush ot m, N.C.
bill Pottis Roybal . Thornton
The question was taken; and the pickie Runnels Traxier
Speaker announced that the ayes ap- Pike Bu-nw Treen
peared to have it. Prossler Sarasin Ullman
Mr. ASHBROOK. ?hre Speaker, I ob~ preyer Sstterfield g::d b..;:.:
ject to the vote on ground that a Scheuer or
quorum 13 not presemt and make the Fri Schroader  Vander Ven
Quie Sebelius Vanik
point of order that a quorum is not Quillen Seiberling Vigorito
present. Raillsback Sharp Walsh
The SPEAKER pro tempore. Evi- Mﬂm mmﬂ“': :"‘P‘"
dently a quorum ‘is not present. Reguls Simon Whalen
The Sergeant at Arms will notify ab- Reuss Sisk White
sent Members. Rhodes Bkubltsb :hl“hurlt
The vote was taken by electronic de- Hichmond  Smuh. lows  iaon. Bob
vice, and there were—yeas 316, nl’lu 7. Risenhoover Solars :Mm
answered “present” 3, not voting 104, a8 Roberts Spence
follows: ’ Rodino Svaieer, Wis,  Wte®
[Boll No. 800] Roe Stokes Yates
YEAS-—316 :_u-n gtuud- ;-mn
Abdnor Dellume K 1 ymington oung, Mia.
Abszug Dent Kasen Rooney Bymms Young, Ge.
Addabbo Derwinski Kelly Ross oot e, oon
Alexander Devine Keenp Rostankowski Tsylor, Mo. eretii
ﬁlz::.:m Dodd Koy e NAYS-—7
Anderson, Downey, N.Y. Kindness Dingell Mollchan  ~ Stratton
Calif. , Va. Koch Goldwater Paul
Am." né Drinan Krebs Goodling Staggers
Andrews.  Duncan, Tenn. Latta S ) x —3
rch 2!1 ¢ Labon rons -
y [c O
Ashbrook  Eckhardt . Lent NOT VOTING--104
Aspin Bdgar. Levitas Adams Hébert Riegle
AuCoin | Bdwards, Als. Lioyd, Calif. Annunsio Helins Rosenthal
Badilio Bdwards, Oalif. Lioyd, Tenn, Ashley Helstoski Ruppe
Baldus Blilberg Long, La. Bafalis Hendervon Ryan
Baucus Emery Long, Md. Beard, R.I. Hicks 8t Germain
Bauman English Lott Bell Hillis Sarbanes
Beard, Tenn. Erienborn Lujan Bilaggi Hinshaw Schueebeli
Bedell - Evans, Ind. Lundine Boggs Schulse
Bennett Evins, Tenn. Broomfieid Howard , Shuster
Bergland Pary m, Brown, Calif. Howe
w fh-e-uL :mm m'.mlp ?\m h, Nebe,
MoDonald Chisholm
Bingham Pindley Jolmllm. um
Blouin Fisher McPall Clay Jones, Als. J. William
Boland Pithian McHugh Conlan Jooes, N.C. Stanton,
Bolling Plood Moay Conyers Karth James V.
Boaker Porio McKinney Ooughlin Lafaloe Stark
Bowen PFlowers Madigan Daniels, N.J. landrum Stesiman
Brademas Mynt Maguire Deerick MoOoilister  Bteiger, Aris.
Breaux Poley Mahon Diggs Madden Stephens
Breckinridge Ford, Mich, Mann Bech Martin Stuckey
Brinkley Ford, N Mathis Eshleman Matsunags Sullivan
Fountain Mazoii Evans, Colo.  Meyner Teague
Brooks Praser Mosds Forsythe Michel Thompeon
:m':‘.u Ohio  Prenset Malcher ghﬂlo Mills gdﬂl
B\?’m Fuqus wwy. Gradison Mitchell, Md. Weaver
Burgener Gaydos Mikva Oresn Whitten
Burke, Calif. \lman Milford Gude Murphy, N.Y, Wiggins
Burke, Fls. Ginn Miller, Calif Guyer Neal Wilson, C. B
Burke, Mass. Grassley Miller, Ohio Haley Nix Wilson, Tex.
Burteson, Tex. ote Hammer- Passman Wright
Burlison, Mo. Hall, 1ll, schmidt Pepper Young, Alaska
Burton, John  Hall, Mitchell, N.Y, Hanley Peyser Young, Tex.
guu" Hamilton oy Hawkins Rees
ron Hannaford Montgomery
C:rney Hansen The Clerk announced the following
arter rrington - Mr. Annunzio with Mr. Jarman.
P Parris Moorhead. Pa. Mr. Murphy of New York with Mr. Gradi-
Clamsen. Hayes, Ind.  Mosher son.
n K. Hechler, W. Va. Moss Mrs. Boggs with Mr. Peyser.
g}rmhn.d Del E'mr er, Mass. =ozu n Mr. Nix with Mr. Esoh.
evelan efner hy, Il . L .
P e e urphy. Mr. Pepper with Mrs. Smith of Nebraska
Cohhme urtha Mr. Matsunaga with Mr, Steelman.
n Holt Myers, Ind. Mr. Giaimo with Mr. Ruppe
Collins, I} Holtzman Myers, Pa. N N -
Collins, Tex. Horton Natcher Mr., Hébert with Mr. Bteiger of Arizona.
Conable Hubbard Nedzi Mr. Helatosk] with Mr. Honderson.
Conte Hungate Nichots Mrs. Mink with Mr. Clancy.
gg::\:"n Hutchinson rn‘ou.n Mr. Neal with Mr. Heins.
Cotter !n’ehau“ owak . M:ﬂ; Charles H. Wilson of California with
Crane Jacobs Obersta . McCollister.
D'Amours Je@ords O'Brien Mr. Green with Mr. Bafalis.

Daniel, Dan
Daniel, R. W. Johnson, Calif. O'Neill

Davis Jonses, Tenn Patten, N.J.
de la Garse Jord
Delaney Kasten Calif.

Mr. Hawkins with Mr. Eshleman,

Mr. Teague with Mr. Beard of Rhode Island.
Mr. Blaggi with Mr. Derrick.

Mr. Adams with Mr. Brown of Michigan.
Mr. Pitllip Burton with Mr. Gude.
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. Daniels with Mr. &«
of Colorado with Mr. HI
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Mr. 8¢ Germain with Mr. Karth.

Mr. Diggs with Mr. Hughes.

Mr. 'W with Mr. Jones of Alsbama.
Mr. .

Weaver with Mr. Wiggins.
of Alaskas with Mr. Charles Wil

There was no objection.

APPOINTMENT OF CONFEREES ON
8. 23, COPYRIGHT LAW REVISION

Mr. KASTENMEIER. Mr. Speaker, 1
ask unanimous consent to take from the
Speaker’s table the Senate bill (8. 22)
for the general revision of the Copyright
Law, title 17 of the United States Code,
and for other purposes, with House
amendments theteto, insist on the House
amendments and request a conference
with the Senate thereon.

The pro tempore. Is there
objection to the request of the gentleman
from Wisconsin? The Chair hears none,
and appoints the following conferees:
Messrs. EASTENMEIER, DANIELSON, DrINAN,
Baprro, Parrmon of New York, Raris-
BACK, and WiGeIns.
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