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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,

- against- 02 Civ. 5776 (PKC)

ADELPHIA COMMUNICATIONS CORP., et al., l‘

Defendants.

NOTICE OF MOTION FOR ORDER AUTHORIZING DISTRIBUTION
OF FUNDS HELD IN COURT REGISTRY TO VICTIMS OF ADELPHIA
FRAUD IN ACCORDANCE WITH PROCEDURES ADOPTED BY U.S.
DEPARTMENT OF JUSTICE WITH RESPECT TO ADELPHIA VICTIM FUND

PLEASE TAKE NOTICE that upon the declaration of Alistaire Bambach submitted
herewith, and all prior proceedings in this case, the plaintiff, Securities and Exchange
Commuission, will move this Court, at a date and time to be determined by the Court, before the
Honorable P. Kevin Castel, at the United States Courthouse for the Southern District of New
York, 500 Pearl Street, New York, New York 10007, for an order (“Order”) authorizing the

distribution of funds held in the Court’s registry to victims of the Adelphia fraud in accordance
with procedures adopted by the U.S. Department of Justice with respect to the Adelphia Victim

Fund.



PLEASE TAKE FURTHER NOTICE that all papers to be submitted in opposition to this
motion shall be filed with the Court and served upon the Commission no later than November
21, 2008.

PLEASE TAKE FURTHER NOTICE that if any papers are submitted in opposition to
this motion, the Court may set a hearing on the motion at a date to be determined.

PLEASE TAKE FURTHER NOTICE that if no papers are submitted in opposition to this
motion, the Court may grant the motion and sign the Order without any further notice or hearing.

Dated: New York, New York
October 30, 2008
Respectfully submitted,

. Alistaire Bambach (AB-5891)
Neal Jacobson (NJ-3937)
- Attorneys for Plaintiff
SECURITIES AND EXCHANGE
COMMISSION
+ New York Regional Office
3 World Financial Center, Room 4300
New York, NY 10279
(212) 336-1023
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
- against- | . 02Civ.5776 (PKC)
ADELPHIA COMMUNICATIONS CORP., ctal, -

Defendants.

DECLARATION OF ALISTAIRE BAMBACH IN SUPPORT OF MOTION FOR
ORDER AUTHORIZING DISTRIBUTION OF FUNDS HELD
IN COURT REGISTRY TO VICTIMS OF ADELPHIA FRAUD IN
ACCORDANCE WITH PROCEDURES ADOPTED BY U.S.
DEPARTMENT OF JUSTICE WITH RESPECT TO ADELPHIA VICTIM FUND

ALISTAIRE BAMBACH declares under penalty of perjury as follows:

1. I am an Assistant Regional Director in the New York Regional Office of the
Securities and Exchange Commission (“SEC”), and Bankruptcy Counsel to the SEC’s Division
of Enforcement. I submit this declaration in support of the SEC’s motion (“Motion”) for an
order authorizing the distribution of funds held in the Court’s registry to victims of the Adelphia
fraud in accordance with procedures adopted by the U.S. Department of Justice (“DOJ”) with
respect to the Adelphia Victim Fund. This declaration is based in part on personal knowledge,

and is also based on the docket in this case, knowledge of other SEC staff, and information



provided to me and other SEC staff by the Office of the United States Attorney for the Southern
District of New York (“USAO”) and the staff of Richard C. Breeden & Co., the claims agent in
this case. Richard C. Breeden, the chairman of Richard C. Breeden & Co., is also the special
master for the Adelphia Victim Fund being administered by the DOJ.

BACKGROUND
The Civil and Criminal Actions

2. On July 18, 2002, the SEC filed this civil injunctive action against Adelphia
Communications Corporation (“Adelphia”), John, Timothy, Michael, and James Rigas (the
“Rigas SEC Defendants”) and others alleging a widespread, multifaceted financial fraud at
Adelphia (“SEC v. Adelphia”). The SEC’s complaint alleged various securities fraud charges
against Adelphia and its senior officers. On the same day that the SEC filed SEC v. Adelphia,
the USAO filed a criminal complaint alleging substantially similar conduct as that alleged in the
SEC’s complaint. United States of Ameriéa v. John J. Rigas, et al., 02 CR 1236 (LBS).

3. In July 2004, the jury in U.S. v Rigas found John and Timothy Rigas guilty of
conspiracy, bank fraud, and securities fraud. On November 23, 2005, Michael Rigas pleaded
guilty to one count of making a false entry on the books and records of Adelphia.

The Adelphia Victim Fund

4. In April 2005, the SEC, the USAO, Adelphia and the Rigas SEC Defendants
reached a global settlement of all outstanding issues (the “Global Settlement™). Pﬁrsuant to the
Global Settlement, the SEC agreed not to seek disgorgement or a penalty from Adelphia based
upon Adelphia’s agreement with the USAO to pay $715 million in cash and equity into the
Adelphia Victim Fund for distribution to victims of Adelphia’s fraud. The SEC also agreed not
to seek disgorgement or a penalty from the Rigas SEC Defendants based upon the Rigas SEC

Defendants’ (and other Rigas family meinbers’) agreement with the USAO to forfeit voluntarily



to the USAO certain real property valued at over $1 billion." The USAO agreed that the
forfeited property would be used to establish the Adelphia Victim Fund in order to provide
partial compensation to victims of the fraud. The Adelphia Victim Fund will be administered in
accordance with DOJ procedures which are more fully described beginning at paragraph 20
below.

5. The Global Settlement was approved by the U.S. District Court overseeing the
criminal action and the U.S. Bankruptcy Court for the Southern District of New York. See U.S.
v. Rigas, 371 F.Supp.2d 474 (S.D.N.Y.), pet. é’enz’ed, 409 F.3d 555 (2d Cir. 2005); In re Adelphia
Communications Corp., 327 B.R. 143 (Bankr. S.D.N.Y. 2005). On May 31, 2005, this Court
approved the final judgments against Adelphia and the Rigas SEC Defendants.

The SEC Fund

6. On April 26, 2005, the SEC filed a settled civil enforcement action against
Deloitte & Touche LLP (“Deloitte”) for violating Section 10A of the Securities Exchange Act of
1934, in connection with its audit of Adelphia’s financial statements. SEC v. Deloitte & Touche
LLP, No. 05-Civ.-4119 (PKC) (S.D.N.Y.) (the “Deloitte Action™). Without admitting or denying
the allegations in the SEC’s complaint, Deloitte agreed to pay a $25 million civil money penalty
and disgorgement of $1.00 into the CRIS account established in the Deloitte Action.

7. In a related administrative proceeding before the SEC, the SEC censured Deloitte
for improper professional conduct under Rule 102(e) of the SEC’s Rules of Practice in
connection with Deloitte’s audit of Adelphia’s financial statements. Without admitting or
denying the allegations, Deloitte agreed to pay an additional $25 million into the CRIS account
established in the Deloitte Action. Deloitte & Touche LLP, 85 SEC Docket 1111, 1123-25 (Apr.

26, 2005).

! The SEC did obtain injunctive relief against Adelphia and the Rigas SEC Defendants.
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8. On June 22, 2006, the SEC filed a settled civil enforcement action against
Scientific-Atlanta, Inc. (“Scientific-Atlanta™) for aiding and abetting certain of Adelphia’s
violations of the reporting, books and records, and internal cohtrols provisions of the federal
securities laws. SEC v. Scientific-Atlanta, Inc., No. 06-Civ.-4823 (PKC) (S.D.N.Y.) (the
“Scientiﬁc-Atlanta Action”). Without admitting or denying the allegations in the SEC’s
complaint, Scientific-Atlanta agreed to pay disgorgement of $20 millic;n into the CRIS account
established in the Scientific-Atlanta Action.

9. On May 8, 2007, the SEC entered an administrative order directing Motorola, Inc.
to pay $25 million in disgorgement and prejudgment interest to the Clerk of the Court for deposit
into the CRIS account established in SEC v. Adelphia for its role in causing certain of Adelphia’s
violations of the reporting and books and records provisions of the federal securities laws. In re
Motorola, Inc., 2007 SEC Lexis 955 (May 8, 2007). Without admitting or denying the
allegations, Motorola agreed to make the payment. On May 10, 2007, the Court entered an order
authorizing the Clerk of the Court to accept Motorola’s payment into the CRIS account
established in SEC v. Adelphia. The Motorola payment was the first payment made into the
CRIS account established in SEC v. Adelphia.

10.  In addition, by order entered May 29, 2007, the Court directed the transfer of all
funds held in the CRIS accounts in the Deloitte and Scientific-Atlanta Actions into the CRIS
account established in SEC v. Adelphia. In total, the CRIS account in SEC v. Adelphia now

holds $95 million plus accrued interest (the “SEC Fund”).



The SEC Staff Worked With The USAO To Formulate The Distribution
Scheme That Governs The Adelphia Victim Fund

11.  The SEC staff and the USAO have been in constant communication and have
cooperated with each other on the Adelphia matter from its inception. Once the Global
Settlement was approved, the SEC staff and the USAO staff began to discuss how best to
distribute the Adelphia Victim Fund and the SEC Fund to victims of Adelphia’s fraud. The SEC
staff and the USAO staff met frequently with each other and with Richard Breeden and/or his
staff to discuss the Adelphia Victim Fund. The plan ultimately adopted by the DOJ incorporates
the views of the SEC staff.

Public Announcements Regarding the Adelphia Victim Fund Reflect the SEC’s and the
DOJ’s Intent to Combine the Funds for Distribution to Victims

12.  On September 13, 2006, the USAO issued a press release announcing the
appointment of Richard Breeden as the special master to identify and notify potential victims,
verify and process petitions, and recommend a pro rata distribution of the Adelphia Victim Fund.
The release also stated that the SEC intended to distribute the SEC Fund to the same class of
victims covered by the Adelphia Victim Fund distribution, and that the SEC would be seeking to
retain Breeden & Co. as claims agent in its civil enforcement actions in the interests of
efficiency, practicality, and cost. A copy of the press release is attached hereto as Exhibit “A.”

13. By orders dated September 28, 2006 and October 5, 2006, the court appointed
- Richard C. Breeden & Co. (“Breeden & Co.”) as claims agent in the Scientific Atlanta and
Deloitte Actions. In or about June 2007, the funds held in those cases were transferred to the
CRIS account in this case, and, on March 10, 2008, Breeden & Co. was appointed as claims
agent in this case.

14.  As set forth in the applications seeking Breeden & Co.’s appointment in this case

and in the Scientific-Atlanta and Deloitte Actions, and consistent with the SEC staff’s and the



DOJ staff’s understanding that Breeden & Co. would be working on a distribution plan that
would apply to both funds, Breeden & Co.’s fees for services on behalf of the Adelphia Victim
Fund will be paid solely out of the Adelphia Victim Fund. The SEC Fund will only be charged
in the event that Breeden & Co. is required to perform services that are needed for administration
of the SEC Fund that are not also needed for administration of the Adelphia Victim Fund.

15.  OnFebruary 23, 2007, the USAO issued a press release disclosing that the
Government had received $530 million in cash and Time Warner Cable stock from Adelphia as
“a result of its criminal forfeiture action in the prosecution of [the Rigases], a non-prosecution
agreement with Adelphia Communications Corporation (“Adelphia™), and a joint settlement of
civil fraud claims brought by the United States Securities and Exchange Commission.” The
release further states that the monies forfeited “will be distributed to the victims of the fraud
pursuant to the Attorney General’s discretionary authority to restore forfeited property to
victims,” and that an “additional $70 million collected by the SEC in related civil actions will
also be distributed to the fraud victims.” The press release contained a contact name and number
for myself at the SEC and also concluded by naming the attorneys at the USAO who “are in
charge of coordinating the administration of the Victim Fund with Mr. Breeden, the Department
of Justice, and the SEC.” A copy of the press release is attached hereto as Exhibit “B.”

| 16.  Recently, on June 19, June 26, and July 3, 2008, the DOJ published notice of the
Adelphia Victim Fﬁnd in the national edition of the Wall Street Journal. The notice advised
victims that they may petition the Attorney General to be compensated for their financial losses
from the Adelphia fraud. The notice also stated that the “Securities and Exchange Commission
will also be seeking authority from the United States District Court overseeing its civil

enforcement actions arising out of the Adelphia fraud to combine the funds it has recovered in



those actions with the funds forfeited by the Department of Justice (DOJ) for distribution to the
victims.” A copy of the publication notice is attached hereto as Exhibit “C.”

17.  The above quoted language is virtually identical to the language used in the
DOJ’s April 24, 2008 press release announcing that victims of the Adelphia fraud may petition
for compensation from the Adelphia Victim Fund. A copy of the press release is attached hereto
as Exhibit “D.”

18.  The Adelphia Victim Fund also maintains a public website at
www.adelphiafund.com. The website contains a series of frequently asked questions (“FAQs”),
including question 15 which asks: “Does the SEC also have a fund for victims of the Adelphia
fraud?” The answer to this question on the website is the following:

The Securities and Exchange Commission has obtained additional funds in civil

enforcement actions it brought in connection with the Adelphia securities fraud,

SEC v. Adelphia Communications Corp. et al., 02 CV 5776 (PKC) (USDC

SDNY). Those funds are subject to the jurisdiction of the Federal District Court

presiding over the SEC’s enforcement actions. The SEC intends to seek

permission from the Federal District Court to distribute those funds to victims of

the fraud. To be considered for a distribution from the SEC fund, you do not need

to do anything at this time other than petition DOJ for a distribution as set forth in

this letter and the accompanying documents. Further notice will be made by the

SEC if any other or additional steps will be required to be considered for a

distribution from the SEC fund.

A copy of the frequently asked questions on the Adelphia Victim Fund website is
attached hereto as Exhibit “E.”

19.  As set forth above, the public statements made by the SEC and the DOJ have
consistently indicated that the SEC Fund would be combined with the Adelphia Victim Fund for
purposes of distributions to victims.

Procedures Governing the Adelphia Victim Fund
20.  Administration and distribution of the Adelphia Victim Fund is governed by the

regulations contained in Part 9 of Article 28 of the Code of Federal Regulations, 28 C.F.R. §§



9.1-9.9. The regulations spell out who is a qualified victim and under what circumstances a
victim can recover. Copies of the regulations are made available to the public on the Adelphia
Victim Fund website and are attached hereto as Exhibit “F.”

21.  The Adelphia Victim Fund contemplat;s compensating, on a pro-rata basis,
victims of Adelphia’s fraud that held eligible Adelphia securities as of the close of markets on
March 26, 2002, the last trading day before Adelphia revealed that it could be liable for $2.3
billion in co-borrowing debt with various Rigas Family members. A list of the eligible securities
is set forth in FAQ number 5, attached hereto as Exhibit “g.”?

22.  When calculating the amount of a victim’s loss that is compensable, the Adelphia
Victim Fund will take into account other payments made to the victim on account of his or her
loss from other sources, such as payment on a claim in Adelphia’s bankruptcy case or pursuant
to a class action settlement. The Adélphja Victim Fund will also take into account any
recoveries obtained through hedging transactions to minimize losses on the Adelphia eligible
securities.

23.  Inaccordance with the terms of the Global Settlement, petitioners of the Adelphia
Victim Fund must also release certain members of the Rigas family (except for John and
Timothy Rigas), and Peter L. Venetis from liability relating to the Adelphia fraud and must also
mark as satisfied claims against third parties who may seek indemnification from members of the
Rigas family and Venetis.

24.  The federal regulations governing the Adelphia Victim Fund also specify in 28

CFR § 9.4 (j) and (k) a process for reconsidering the denial of a petition. For a petition to be

2 As set forth in FAQ number 6, in order for holders of convertible subordinated notes to

obtain a recovery, they must provide documentation in the form of a release or declaratory
judgment that they will be able to retain any distribution they receive from the Adelphia Victim
Fund and will not be required to turn over their distribution to senior noteholders.
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reconsidered, the petitioner must (i) provide information or evidence material to the denial that
was not previously provided or (ii) present a basis clearly demonstrating that the denial was
erroneous. All requests for reconsideration will be decided by someone other than the ruling
official who denied the petition.

25. To date, the Special Master has distributed over 105,500 lpetition forms and has
received over 12,000 petitions claiming total loss well in excess of the combined balances in the
Adelphia Victim Fund and the SEC Fund. Petitions were originally due July 16, 2008. On or
about September 23, 2008, the petition bar date was extended until September 30, 2008. The
Special Master has been notifying petitioners of any deficiency in their petitions on an ongoing
basis. The Special Master estimates that distributions will be ready to be made sometime in the
first half of 2009.

Distributing the SEC Fund in this Manner is Fair and Reasonable

26.  Combining the SEC Fund with the Adelphia Victim Fund and distributing the
SEC Fund in accordance with the Adelphia Victim Fund’s procedures is the most efficient, fair,
and reasonable method for distributing the SEC Fund to victims of Adelphia’s fraud. This
procedure will ensure that all victims are treated consistently without the possibility of double-
dipping between the two funds. It will also reduce substantially and possibly éliminate entirely
the SEC Fund’s administrative costs associated with proposing a separate, stand alone
distribution plan including the costs associated with identifying victims, devising claim forms,
mailings, publishing notices, communicating with claimants, and evaluating and objecting to
claims. Finally, it will conserve judicial resources by taking advantage of the DOJ’s

administrative process already set in place for the Adelphia Victim Fund.



RELIEF REQUESTED

27.  The SEC requests that, at such time as the Adelphia Victim Fund is ready for
distribution to eligible claimants, the Court authorize the transfer of the SEC Fund to an account
designated by Breeden & Co. to be distributed in accordance with the procedures governing the
Adelphia Victim Fund. The SEC Staff and the USAO contemplate that the SEC Fund will be
held by Breeden & Co. in a bank account at a leading financial institution separate from the
Adelphia Victim Fund and that the SEC Fund will be governed by the terms of the Adelphia
Victim Fund and will be distributed on a pro-rata basis in accordance with the procedures
governing the Adelphia Victim Fund including the procedures governing reconsideration of
denials of claims. The actual funds must remain separate because the forfeited property that
comprises the Adelphia Victim Fund is on deposit in the DOJ Asset Forfeiture Fund and federal
law would not permit the transfer of the SEC Fund into that fund.

28. Once the SEC Fund is transferred to Breedeﬁ & Co. for distribution, Breeden &
Co. will be authorized to cut checks from the fund for distribution to eligible claimants in
accordance with the Adelphia Victim Fund procedure. Breeden & Co. and the SEC will be
required, however, to seek Court approval to pay any taxes due on the interest income generated
by the SEC Fund and to pay any fees to or to reimburse any expenses of Breeden & Co. and/or
Damasco Associates LLP, the tax administrator for the SEC Fund appointed by the Court.

29. At the conclusion of the distribution of the SEC Fund to victims of the Adelphia
fraud, Breeden & Co. will provide a summary accounting of the SEC Fund describing the
disposition of the proceeds of the fund. In the event any monies remain in the SEC Fund that
cannot be distributed to victims, the SEC will file a motion seeking authority to deposit those

funds with the United States Treasury.
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NOTICE
30.  In addition to serving this Motion on counsel to the defendants in this action, the
SEC staff will cause this Motion to be posted on the SEC’s public website (www.sec.gov, posted
under Litigation Releases) and on the website administered by the Adelphia Victim Fund
(www.adelphiafund.com) at least ten business days prior to the objection date.

Dated: New York, New York
October 30, 2008

1. Gsac i

Allstalre Bambach (AB-5891)
Assistant Regional Director
Securities and Exchange Commission
New York Regional Office

3 World Financial Center

New York, NY 10281

(212) 336-1100
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EXHIBIT A



United States Attorney
Southern District of New York

FOR IMMEDIATE RELEASE CONTACT: U.S. ATTORNEY’S OFFICE

SEPTEMBER 13, 2006 - HEATHER TASKER, LAUREN McDONOUGH
PUBLIC INFORMATION OFFICE
(212) 637-2600

RICHARD C. BREEDEN RETAINED AS SPECTIAL MASTER
FOR ADELPHIA FRAUD/FORFEITURE ACTION

MICHAEL J. GARCIA, the United States Attorney for the
Southern District of New York, announced that Richard C. Breeden,
Chairman of Richard C. Breeden & Co., has been retained to serve
as Special Master on behalf of the Department of Justice to
administer the process of compensating the victims of the
Adelphia Communications Corporation fraud with funds forfeited in
the prosecution of Adelphia founder John J. Rigas and Timothy J.
Rigas.

In July 2004, John J. Rigas and Timothy J. Rigas were
convicted in the United States District Court for the Southern
District of New York. In December 2004, the government filed
motions to forfeit the assets of both John and Timothy Rigas. 1In
April 2005, the forfeiture proceedings were resolved with the
signing of two agreements which, between cash, stock, and real
estate, will result in the criminal forfeiture of over $720
million, to be used to compensate securityholders who lost money
as a result of the accounting fraud schemes and looting of
Adelphia.

The settlement agreement between the United States and
the family of John J. Rigas (the “Rigas Family”) required the
Rigas Family to forfeit to the United States in excess of 95
percent of all the Rigas Family’s assets, including privately-
owned cable systems, all Adelphia securities owned by the Rigas
Family and its affiliated entities, and numerous parcels of real
estate. Evidence presented in court at the criminal trial of
John J. Rigas and Timothy J. Rigas demonstrated that the
forfeited property, including the privately-owned cable systems,
were purchased and/or upgraded with funds wrongfully taken from
Adelphia. The second agreement, a non-prosecution agreement
between the government and Adelphia, resclved potential corporate
criminal charges against Adelphia and its subsidiaries, and
provided that Adelphia would contribute $715 million in cash and
stock for victim compensation.



Together, the two agreements provided for the
forfeiture to the United States of over 82 separate assets.
Since the execution of the agreements, the government has
provided notice of the forfeitures and resolved a number of
third-party claims to the forfeited assets, as required by
federal law. In March and July, 2006, the cable systems and
certain properties associated with them were forfeited to the
government and immediately transferred to designated subsidiaries
of Adelphia, in accordance with the non-prosecution agreement
between the government and Adelphia. Forfeiture proceedings have
also been concluded as to two luxury condominium units owned by
John J. Rigas and Timothy J. Rigas in Beaver Creek, Colorado. 1In
August 2006, the United States Marshals Service sold Timothy J.
Rigas’s property in Beaver Creek for $5 million.

The over $720 million to be forfeited will be
distributed to the victims of the fraud pursuant to the Attorney
General’s discretionary authority to restore forfeited property
to victims through the petition for remission or mitigation
process set forth in Title 28, Part 9, of the Code of Federal
Regulations. In addition, the SEC, in its parallel civil
enforcement actions, has to date collected approximately $70
million. The SEC intends to distribute these funds to the same

class of victims.

Due to the large number of potential victims, the
United States Attorney’s Office ‘decided to retain a Special
Master to identify and notify potential victims, verify and
process petitions, and recommend a pro rata distribution to the
Attorney General, as authorized by federal regulations. The,
United States Attorney’s Office and the SEC determined that it
would be practical, efficient, and cost effective to have the
same firm function as the Special Master in the criminal
proceedings and as the claims agent in the SEC case, and,
accordingly, the United States Attorney’s Office and the SEC
staff participated in a joint selection process. After
considering a number of qualified candidates, the U.S. Attorney’s
Office and the SEC concurred that Richard Breeden was the most
qualified and cost-effective choice for both positions. The SEC
is in the process of seeking court approval of the appointment of
Richard C. Breeden & Co. as claims agent in its parallel civil
enforcement actions.

Mr. Breeden served as Chairman of the SEC from 1989 to
1993. His firm, Richard C. Breeden & Co., has been involved in
(among other things) the administration and distribution of
securities fraud claims since 1996. Breeden & Co. has its own
claims verification and processing unit, operating out of
Syracuse, New York, which is staffed by employees trained
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specifically in analyzing, verifying, and processing stock and
bond records and claims submitted by potential victims, and in
assisting victims who call one of the firm’s hotlines.

From 2002 to early 2006, Mr. Breeden served as
Corporate Monitor in the WorldCom matter. He was also appointed
by United States District Judge Jed S. Rakoff as Distribution
Agent for WorldCom fraud victims, to handle distribution of the
$750 million fund in that case. Mr. Breeden’'s staff processed
over 500,000 claims covering approximately 8,000,000 transactions
in the WorldCom matter.

Potential victims and other interested persons may
obtain further information by calling 1-866-446-4884, or by
logging onto the website www.AdelphiaFund.com, which will be
available socon. Both the hotline and the website have been
established by Mr. Breeden exclusively for the Adelphia case.

Assistant United States Attorney BARBARA A. WARD is in
charge of the criminal forfeiture proceedings. Assistant United
States Attorneys WARD, SHARON COHEN LEVIN, and WILLIAM F. JOHNSON
are in charge of coordinating the administration of the Victim
Fund with Mr. Breeden, the Department of Justice, and the SEC.
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EXHIBIT B



United States Attorney
Southern District of New York

FOR IMMEDIATE RELEASE CONTACT: U.S. ATTORNEY’'S OFFICE
FEBRUARY 23, 2007 YUSILL SCRIBNER
REBEKAH CARMICHAEL
PUBLIC INFORMATION OFFICE
(212) 637-2600

SEC

ALISTATRE BAMBACH

ASSISTANT REGIONAL DIRECTOR
DIVISION OF ENFORCEMENT
(212) 336-0027

GOVERNMENT RECEIVES OVER $530 MILLION FOR VICTIMS
IN ADELPHIA FRAUD/FORFEITURE ACTION

MICHAEL J. GARCIA, the United States Attorney for the
Southern District of New York, announced that the Government has
received over $530 million in cash and Time Warner Cable stock as
a result of its criminal forfeiture action in the prosecution of
Adelphia Communications Corporation founder JOHN J. RIGAS and his
son, TIMOTHY J. RIGAS, a non-prosecution agreement with Adelphia

Communications Corporation (“ADELPHIA”), and a joint settlement
of civil fraud claims brought by the United States Securities and
Exchange Commission (“SEC”). The funds will be used to

compensate the victims of the ADELPHIA fraud.

The RIGAS prosecution arose from one of the largest
corporate frauds in American history. In July 2004, JOHN J.
RIGAS and TIMOTHY J. RIGAS were convicted of securities fraud and
other offenses following a jury trial. As established by the
evidence at trial:

From the late 1990s through 2002, JOHN and TIMOTHY
RIGAS misappropriated billions of dollars from ADELPHIA -- then
the nation’s sixth-largest cable television company —-- for the
benefit of themselves and other members of the RIGAS family.
Certain cable companies that were privately owned by JOHN RIGAS,
TIMOTHY RIGAS, and other members of the RIGAS family -- but
managed by ADELPHIA -- were purchased and/or upgraded with funds
wrongfully taken from ADELPHIA. These “Rigas Managed Entities”
("RMEs”) were so highly leveraged that they did not generate
enough cash to pay their own operating expenses and interest
charges, and were thus effectively subsidized by cash advances



from ADELPHIA. In March of 2002, ADELPHIA disclosed that it was
liable for more than $2 billion in borrowings attributed to
certain RMEs that were not reflected in ADELPHIA’s prior SEC
filings and financial reports. ADELPHIA filed for bankruptcy
‘protection on June 25, 2002.

In April of 2005, the criminal forfeiture proceedings
against JOHN and TIMOTHY RIGAS were resolved with the signing of
an agreement between the U.S. Attorney’s Office for the Southern
District of New York (the “Office”) and JOHN RIGAS, his son
MICHAEL RIGAS (who pleaded guilty to making a false entry in the
books and records of ADELPHIA) and various uncharged members of
the RIGAS family. The agreement provided for the forfeiture to
the United States of fourteen RMEs, securities, and RIGAS family
real estate. A non-prosecution agreement between the Office and
ADELPHIA, announced the same day, resolved potential corporate
criminal charges against ADELPHIA and its subsidiaries. As part
of the non-prosecution agreement, the Office agreed to convey to
ADELPHIA the RMEs and certain other assets forfeited to the
Government by the RIGASES, in exchange for $715 million to be
used to compensate ADELPHIA securityholders who lost money as a
result of the fraud. ADELPHIA and the RIGASES alsc resolved
civil fraud charges as part of a joint settlement with the SEC.

: On July 31, 2006, ADELPHIA sold substantially all of -
its assets, including the RMEs and associated properties, to Time
Warner NY Cable LLC and Comcast Corporation for over $17 billion.
Pursuant to the terms of the non-prosecution .agreement, on
January 9, 2007, ADELPHIA paid approximately $200 million in cash
to the Government. Today, ADELPHIA transferred to the Government
over 9.5 million shares of common stock of Time Warner Cable
("TWC”) . Under the plan of reorganization in the ADELPHIA
bankruptcy proceeding, which became effective on February 13,
2007, the shares transferred to the Government are valued at over
$332 million. In approximately sixty days, ADELPHIA will make a
second distribution of TWC stock, bringing the total value of the
stock transferred to the Government to approximately $400
million. An additional $115 million will be provided as “an
interest in a litigation trust to be funded by recoveries
obtained by Adelphia or its designee in certain adversary
proceedings in bankruptcy and other claims," according to the
non-prosecution agreement.

The over $700 million to be forfeited will be
distributed to the victims of the fraud pursuant to the Attorney
General’s discretionary authority to restore forfeited property
to victims through the petition for remission or mitigation
process set forth in Title 28, Part 9, of the Code of Federal
Regulations. An additional $70 million collected by the SEC in
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related civil actions will also be distributed to the fraud
victims. Due to the large number of potential victims, a Special
Master, RICHARD C. BREEDEN, Chairman of Richard C. Breeden & Co.
and former Chairman of the SEC, will identify and notify
potential victims, verify and process petitions, and recommend a
pro rata distribution to the Attorney General.

Potential wvictims and other interested persons may
obtain further information by calling 1-866-446-4884, or by
logging onto the website www.AdelphiaFund.com. Both the hotline
and the website have been established exclusively for the
ADELPHIA case.

Assistant United States Attorney BARBARA A. WARD is in
charge of the criminal forfeiture proceedings. Assistant United
States Attorneys WARD, SHARON COHEN LEVIN, and WILLIAM F. JOHNSON
are in charge of coordinating the administration of the Victim
Fund with Mr. BREEDEN, the Department of Justice, and the SEC.

07-45 e
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NOTICE TO VICTIMS OF THE [
ADELPHIA COMMUNICATIONS CORPORATION SECURITIES FRAUD | .
UNITED STAYES v. M RIGAS. TiMO’
$1 02 Cr. 1236 (LBS)

Notice is hereby given that victims of the Ad iphia Cc ions
Corporation securities fraud may petition the Attarney General te
Tecover a portion of their financial lasses incurred as a direct vesult
of the fraud. cy
On July 8, 2004, John Rigas and Timothy Rigas were convicted in
Manhattan federal court of conspiracy to commit securities fraud andt
other offenses in connection with their management and control of
Adelphiia.

The investigation and prosecution of the ﬂye_Lle_é_ﬁaud resulted in
criminat forfeiture to the United States of

more than $700 million.
That money will be distributed to the victims of the fraud pursuant
to the Attarney General's discretionary authority to restore forfeited’
praperty ta victims.
The Securities and Exchange Commission witl also be seeking authority
from the United States District Court overseeing its civil enforcement
actions arising out of the Adelphia fraud to combine the funds it
has recovered in these actions with the funds forfeited by the
Department of Justice (DOJ) for distribution to the victims,

The process of notifying victims, processing petitions. verifying losses
and recommending a distribution of available funds to the Attorney
General is being managed on behalf of DOJ by the Adelphia Victim
Fund (“AVF"). The decision as to which victims receive funds and in
what amounts is within the discretion of the Attorney General,

Patential victims and other interested persons may chtain petition
farms, preparation and filing instructions, a copy of the applicable
DOJ regulations, and ather information by catting the AVF hotfine at
18664464884 or by logging onto the AVF website,
www AdelphiaFund.com, where the petition packet Is avallavle in 2
downloadable form.

Please contact the AVF and complete your Petition Form no later than
July 16. 2008.

This proceeding is independent of the Adelphia Class Action.
MICHAEL J. GARCIA

United States Attorney for the
Southern District of New York

ADELPHIA VICTIM FUND
Toll Free: (866) 446-4884
www.adefphiafund.com

filed under-
USPS 393g6
WSy

2.62 x nec 1/2-
6.16.08
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United States Attorney
Southern District of New York

FOR IMMEDIATE RELEASE CONTACT: U.S. ATTORNEY'S OFFICE
APRIL 24, 2008 YUSILL SCRIBNER
REBEKAH CARMICHAEL
PUBLIC INFORMATION OFFICE
(212) 637-2600

U.S. ATTORNEY ANNOUNCES THAT VICTIMS OF ADELPHIA FRAUD
MAY PETITION FOR COMPENSATION FROM FORFEITED FUNDS

MICHAEL J. GARCIA, the United States Attorney for the
Southern District of New York, announced today that victims of
the Adelphia Communications Corporation (“Adelphia”) securities
fraud may petition the Attorney General to recover a portion of
their financial losses incurred as a direct result of the fraud.

On July 8, 2004, JOHN RIGAS and TIMOTHY RIGAS were
convicted in Manhattan federal court of conspiracy to commit
securities fraud and other offenses in connection with their
management and control of Adelphia. JOHN and TIMOTHY RIGAS are -
serving prison sentences?.

The investigation and prosecution of the Adelphia fraud
resulted in criminal forfeiture to the United States of over $700
million. That money will be distributed to the victims of the
fraud pursuant to the Attorney General’s discretionary authority
to restore forfeited property to victims in accordance with
Department of Justice regulations.?

' They were originally sentenced to fifteen and twenty years in

prison, respectively. They will be re-sentenced on May 7, 2008
by the Honorable LEONARD B. SAND, United States District Judge
for the Southern District of New York.

> The Securities and Exchange Commission will also be seeking
authority from the United States District Court -- which is
overseeing its civil enforcement actions arising out of the
Adelphia fraud -- to combine the funds it has recovered in those
actions with the forfeited funds to be distributed to the
victims.



The process of notifying a large number of potential
victims, processing petitions, verifying losses and recommending
a distribution of available funds to the Attorney General is
being managed on behalf of the Department of Justice by the
Adelphia Victim Fund (“AVF”). The AVF 1is operated by a Special
Master appointed by the Department of Justice for this purpose,
RICHARD C. BREEDEN, Chairman of Richard C. Breeden & Co. and
former Chairman of the Securities and Exchange Commission
(W“SEC”) .

The United States Attorney’s Office and the AVF have
developed a user-friendly petition form expressly tailored to the
Adelphia case. Potential victims and other interested persons
may obtain petition forms, preparation and filing instructions,
and other information by calling the Special Master’s hotline at
1-866-446-4884 or by logging onto the AVF’s website,
www.AdelphiaFund.com. Petitions must be submitted by July 16,
2008 to qualify for a distribution from the Adelphia Victim Fund.
The AVF will also process and verify the petitions, and recommend
a pro rata distribution to the Attorney General. The decision as
to which victims receive funds and in what amounts is within the
discretion of the Department of Justice.

_ Assistant United States‘AtthneYS BARBARA A. WARD,
SHARON COHEN LEVIN, and WILLIAM F. JOHNSON are in charge of the-
case. '

08-100 FH4
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Adelphia Victim Fund Page 1 of 5

Adelphia Victim Fund

Home + Frequently Asked Questions + Part 9 of Article 28 of the Code of Federal Regulations + Dept of Justice Letter + Dept of Jus

Adelphia Victim Fund("AVF")
Frequently Asked Questions

Why did | receive a petition packet in the mail?

. What is the deadline for filing a petition?

. Am | eligible to submit a petition?

Is anyone barred from participating in the AVF?

. What are "Adelphia Eligible Securities"?

. Convertible Subordinated Notes. What restrictions apply to Convertible Subordinated Notes?
How do | file a petition? '

What if | cannot provide supporting documentation, such as account statements or trade confirmations?
Why do | need fo list brokerage accounts where | held Eligible Securities?

. What additional information is necessary for deceased petitioners?

. How should | file for my multiple accounts?

. Reimbursements / Hedging Securities / Other Claims

. What if | have numerous transactions for Adelphia?

. Is this a class action settlement?

. Does the SEC also have a fund for victims of the Adelphia fraud?

. Ii I file a petition, do | give up any rights?

. Will | receive a recovery from the AVF, and in what amount?

. If I need help in preparing my petition or have other questions, who can | contact?
. Can 1 fax or e-mail my Proof of Petition Form?

. Can 1 gvernight my Petition Form?

. Do I need to compute my monetary loss?

. When will | receive notification about my filed petition?
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1. Why did | receive a petition packet in the mail?
The AVF has attempted to notify by mail all holders of Adelphia Eligible Securities on March 26, 200z
packet in the mail, records we have reviewed indicate you may have held Adelphia Eligible Securities

Back to Top

2. What is the deadline for filing a petition? .
Petition Forms must be received by the AVF on or before September 30, 2008. The original deadline

extended to September 30, 2008.
Back to Top
3. Am | eligible to submit a petition?

if you owned Adelphia Eligible Securities, as defined below, as of the close of markets on March 2
submit a petition for recovery of losses you incurred as a result of the Adelphia fraud.

Back to Top

4. Is anyone barred from participating in the AVF?

http://www.adelphiafund.com/FAQ.aspx . 972572008
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a. any person who knowingly contributed to, participated in, benefited from or acted in a willfully blind

Securities Fraud;

o

any person or entity identified as @ member of the Rigas Family in the United States Attorney for the

("USAQ")-Rigas Agreement, including the entities listed in Appendix"A"to this Petition Form;

-0 a0

any person identified by the USAO or the SEC as having any responsibility for the Adelphia Securities F
any person who was an officer or director of Adelphia at any time during the Fraud Period;

any family member or close associate of any of the foregoing persons;
any defendant in any class action lawsuit based upon the Adelphia Securities Fraud, provided that suc

from asserting a petition for its own account, and is not barred from asserting a petition in a represent:

Eligible Petitioner;

g. any person who assigned his/her rights to obtain a recovery in connection with his/her Eligible Securities
h. any person who asserts a right to obtain a recovery from the AVF as assignee of another person.

Back to Top
5. What are "Adelphia Eligible Securities™?

http://www.adelphiafund.com/FAQ.aspx

Common Stock
cusiP Security Code
Adelphia Common Stock 006848105 S01
' Preferred Stock
Dividend CusIP Security Code
Series B Preferred Stock 13.00% | 006848303 ~ PO1
Series D Preferred Stock 5.50% | 006848402 P02
Series E Preferred Stock 7.50% | 006848501 ©Po3 o |
Series F Preferred Stock - 7.50% | 006848600 _ P04.;— : . o
o Debt Securities g o
Interest Rate | Maturity Date CUSIP Security Code
Adelphia Senior Note 9.875% 3/1/2005 006848AF2 D01
Adelphia Senior Note 9.500% 2/15/2004 006848AK1 D02
Adelphia Senior Note 9.875% 3/1/2007 006848AP0 D03
Adelphia Senior Note 10.500% 7/15/2004 . 006848AR6 D04
Adelphia Senior Note 9.250% 10/1/2002 006848AS84 D05
Adelphia Senior Note 8.375% 2112008 006848AU9 D06
Adelphia Senior Note 8.125% 7/15/2003 006848AW5 D07
Adelphia Senior Note 8.375% 2/1/2008 006848AT2 D08
Adelphia Senior Note 7.500% 1/15/2004 006848AZ8 D09
Adelphia Senior Note 7.750% 1/15/2009 006848BC8 D10
Adelphia Senior Note 7.875% 5/1/2009 006848BD6 D11
Adelphia Senior Note 9.375% 11/15/2009 006848BE4 D12
Adelphia Senior Note 10.875% 10/1/2010 006848BF1 D13
Adelphia Senior Note 10.250% 6/15/2011 006848BJ3 D14
Adelphia Senior Note 10.250% 11/1/2006 006848BK0 D15
9/25/2008
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Convertible Subordinated Note 3.250% 5/1/2021 006848BH7 Cco1
Convertible Subordinated Note 6.000% 2/15/2006 006848BG9 Cco2

Fill out page 5 of the petition form for EACH security — if you held more than
Adelphia security, you should make copies of the worksheet on page 5 BEF!

6. Convertible Subordinated Notes. What restrictions apply to Convertible Subordinated Notes?

In order to be eligible for a distribution from the AVF, you will be required to provide documentation s;
Official that you will be entitled to retain any distribution you receive and will not be obligated to pay o
holders of Senior Notes. Such documentation would include releases from the trustees of each serie:
and unappealable declaratory judgment from a court of competent jurisdiction declaring that holders «
Subordinated Notes are entitled to retain any distribution they might receive from AVF and will not be
holders of Senior Notes.

Back to Top

7. How do I file a petition?
Complete a Petition form and submit it with the required supporting documentation. Please make sur

Certification and Release before mailing the Petition form, and then send it to the AVF at the address

Back to Top

8. What if | cannot provide supporting documentation, such as account statements or trade confirmatio
Many people don’t keep their brokerage statements from years ago. If you don’t have brokerage acct
"your purchases and sales of Adelphia-securities, or establishing-that you held them on, March. 26, 20(
‘commen stock and preferred stock or February 13, 2007 for debt securities, please contact your brok
that copies of the statements be sent to you. The statements-must show your Broker’s Name, the Pe
broker‘account number (may not be hand-written). If-your broker is unable to provide statements; yot
your broker on brokerage firm letterhead confirming the information in your petition, and provide cont
broker (including e-mail address and phone number) so that we can contact the broker and verify the
Back o Top

9. Why do I need to list brokerage accounts where | held Eligible Securities?

The brokerage account information you provide in the Petition form is required for Petition verificatior
necessary to list all brokerage accounts in which you at any time held eligible securities—list only tho
held eligible securities on March 26, 2002 (or February 13, 2007 for debt securities). We request cul
for any IRA/401k accounts to prevent checks being made out to incorrect or closed broker accounts.

Back to Top

10. What additional information is necessary for deceased petitioners?
Executors, Trustees and Administrators should file a Petition in the name of the beneficial owner and

provide their title on the signature page. Please include a certified copy of the death certificate (do no
you are the rightful beneficiary or authorized representative of the estate or trust.

Back to Top

11. How should I file for my multiple accounts?
Co-Beneficial Owners / Joint Claimants: If securities were held jointly in two or more names, all name

account holders should file one Petition Form and both parties should sign the certification and releas
accounts which held the eligible securities must match exactly the petitioner name(s) on the petition f -

You may not combine accounts owned by different persons (including jointly held accounts) on the s:
securities were held in one name (e.g. Fred Jones) and some in joint names (e.g. Fred and Susan Jc

hitp://www.adelphiafund.com/FAQ.aspx 9/25/2008
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separate Petition Form for each account. You should download a new petition form for each diffe
need additional forms you may request them from AVF.

Custodial Accounts: Uniform Gifts to Minors Act ("UGMA") Custodians should identify themselves as
Custodian for Frank Jones UGMA. A claimant whose securities were held in a custodial account und
his/her own name, if he/she is now of age. In this event, the former custodian does not have to sign tl
sure to provide the minor’s taxpayer identification number in the Petitioner Information section.

12. Reimbursements / Hedging Securities / Other Claims

You need to complete section IV on pages 6-7 if you sold any puts, calls, options or other hedging se
of the close of markets on March 26, 2002.

If you received a recovery in the Adelphia bankruptcy plan or other recovery of any or all of the losse:
Adelphia Eligible Securities, you need to complete section V on page 7 of the petition form.

If you filed a claim in the Adelphia class action settlement being administered by Valley Forge Admini
to complete section VI on page 8 of the Petition Form.

Back to Top

13. What if | have numerous transactions for Adelphia?
If you have over 50 transactions in Eligible Securities or over 50 Petitions to file please contact AVF ¢

discuss alternative filing methods.
Back to Top

14. Is this a class action settlement?
. No. There.are two separate funds for defrauded Adelphia investors: (1) the U.S. Department of Justic
. Victim Fund, and (2) the class action settlement beirig administered by Valley Forge Administrative S
Petition with AVF even if you have previously filed a claim in the class action case; however, you:mu
Petition includihg documentation to AVF — i.e.,-a claim filed Wwith Valiey Forge will not be eligible-for ct .-

Back fo Top

15. Does the SEC also have a fund for victims of the Adelphia fraud?

The Securities and Exchange Commission has obtained additional funds in civil enforcement actions
with the Adelphia securities fraud, SEC v. Adelphia Communications Corp. et al., 02 CV 5776 (PKC)
funds are subject to the jurisdiction of the Federal District Court presiding over the SEC’s enforcemer
to seek permission from the Federal District Court to distribute those funds to victims of the fraud. To
distribution from the SEC fund, you do not need to do anything at this time other than petition DOJ fo
in this letter and the accompanying documents. Further notice will be made by the SEC if any other o
required to be considered for a distribution from the SEC fund.

Back to Top

16. If I file a petition, do | give up any rights?
You will be required to provide two releases. Petitioners will release the Rigas Family for liability that
Adelphia Securities Fraud. Petitioners will also release all parties involved in the administration and d

Back to Top
17. Will I receive a recovery from the AVF, and in what amount?

It is not possible to determine at this time whether you will receive a payment from the AVF, or if so, t
First, the AVF is comprised of funds that were obtained as a result of criminal forfeiture proceedings !
States Attorney’s Office for the Southern District of New York in connection with the investigation anc
Adelphia securities fraud. Under federal law, the Attorney General may use forfeited property to provi
those who suffered a financial loss as a direct result of the crime that gave rise to the forfeiture. This

federal regulations, set forth in Part 9 of Article 28 of the Code of Federal Regulations [HYPERLINK].

http://www.adelphiafund.com/FAQ.aspx 9/25/2008
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out who is a qualified victim, and under what circumstances such a victim can.recover. The decision :
funds and in what amounts is within the sole discretion of the U.S. Department of Justice. There are 1
victim will receive reimbursement or that each victim will receive a full recovery. Moreover,

we will not know the total value of eligible claims submitted to the AVF until all of the Petitions have b
and ruled upon by the Department of Justice.

Back to Top

18. If I need help in preparing my petition or have other questions, who can I contact?
You can contact AVF for assistance or information in any of the following ways:

a. Call our toll-free number (866) 446-4884 (Monday-Friday, 8:30AM — 5:00PM ET) or
b. Visit our website at www.adelphiafund.com or

c. Write to: Adelphia Victim Fund

P.O. Box 6977

Syracuse, NY 13217-6977

Back to Top

19. Can I fax or e-mail my Proof of Petition Form?
No, you may not fax or e-mail your completed Petition Form.

Back to Top

20. Can | overnight my Petition Form? . . .
We prefer that you send all mail to the P.O. Box address. If you wish to file by overnight mail the stre:

Adelphia Victim Fund o
- 5000 Brittonfield Pkwy-Ste 900 R S o
'~ East Syracuse, NY 13057 S SRR o
- BacktoTop i e
21. Do I need to compute my monetary loss?
No. AVF will do that for you.
Back to Top

22, When will | receive notification about my filed petition? '

AVF will send a postcard confirming receipt of your Petition within 30 days after receipt. If you do not
postcard within 35 days of mailing your Petition Form, please call us at (866) 446-4884. Please note -
deemed filed until you receive a confirmation postcard. This postcard only confirms receipt; it does nc
complete or approved. You will receive correspondence regarding the status of your Petition after it h

Back to Top

Smart Client Database claims administration system custom designed and developed by Practical Computer Applications inc., Copyright © 1992-

http://www.adelphiafund.com/FAQ.aspx 9/25/2008



EXHIBIT F



Department of Justice

within 10 days from receipt of the let-
ter denying the petition. Such request
shall be addressed to the Director of
the FBI for referral to the FBI Legal
Counsel Division and shall be based on
evidence recently developed or not pre-
viously considered. Only one request
for reconsideration of a denial of a pe-
tition shall be considered. For further
information regarding petitions see 28
CFR part 9.

PART  9—REGULATIONS GOV-
ERNING THE REMISSION OR MITI-
GATION OF CIVIL AND CRIMI-
NAL FORFEITURES '

Sec.

9.1 Authority, purpose, and scope.

9.2 Definitions.

9.3 Petitions in administrative forfeiture
cases.

9.4 Petitions in judicial forfeiture cases.

9.5 - Criteria pgoverning administrative and
judicial remission and mitigation.

9.6 Special rules for specific petitioners.

9.7 Terms and conditions of remission and
mitigation.

9.8 Provisions applicable to victims.

9.9 Miscellaneous provisions.

AUTHORITY: 28 U.S.C. 509, 510, 515-518, 524; 8
U.S.C. 1324; 16 U.S.C. 1177; 17 U.S.C. 509; 18
U.S.C. 512, 981, 982, 1467, 1955, 1963, 2253, 2254,
2513; 19 U.S.C. 1613, 1618; 21 U.S.C. 853, 881; 22
U.S.C. 401.

SOURCE: Order No. 2064-96, 62 FR 316, Jan. 3,
1997, unless otherwise noted.

§9.1 Authority, purpose, and scope.

(a) Purpose. This part sets forth the
procedures for agency officials to fol-
low when considering remission or
mitigation of administrative forfeit-
ures under the jurisdiction of the agen-
cy, and civil judicial and criminal judi-
cial forfeitures under the jurisdiction
of the Criminal Division. The purpose
of the regulations in this part is to pro-
vide a basis for ameliorating the ef-
fects of forfeiture through the partial
or total remission of forfeiture for indi-
viduals who have an interest in the for-
feited property but who did not partici-
pate in, or have knowledge of, the con-
duct that resulted in the property
being subject to forfeiture and, where
required, took all reasonable steps
under the circumstances to ensure that
such property would not be used, ac-
quired, or disposed of contrary to law.

§9.1

Additionally, the regulations provide
for partial or total mitigation of the
forfeiture and imposition of alternative
conditions in appropriate cir-
cumstances.

(b) Authority to grant remission and
mitigation. (1) Remission and mitiga-
tion functions in administrative for-
feitures are performed by the agency
seizing the property. Within the Fed-
eral Bureau of Investigation, authority
to grant remission and mitigation is
delegated to the Forfeiture Counsel,
who is the Unit Chief, Legal Forfeiture
Unit, Office of the General Counsel;
within the Drug Enforcement Adminis-
tration, authority to grant remission
and mitigation is delegated to the For-
feiture Counsel, Office of Chief Coun-
sel; and within the Immigration and
Naturalization Service, authority to
grant remission and mitigation is dele-
gated to.the INS Regional Directors.

(2) Remission and mitigation func-
tions in judicial cases are performed by
the Criminal Division of the Depart-
ment of Justice. Within the Criminal
Division, authority to grant remission
and mitigation is delegated to the
Chief, Asset Forfeiture and Money
Laundering Section, Criminal Division.

(8) The powers and responsibilities
delegated by these regulations in this
part may be redelegated to attorneys
or managers working under the super-
vision of the designated officials.

(c) The time periods and internal re-
quirements established in this part are
designed to guide the orderly adminis-
tration of the remission and mitigation
process and are not intended to create
rights or entitlements in favor of indi-
viduals seeking remission or mitiga-
tion. The regulations will apply to all

- decisions on petitions for remission or

mitigation made on or after February
3, 1997. The regulations will apply to
decisions on requests for reconsider-
ation of a denial of a petition under
§§9.3(3) and 9.4(k) only if the initial de-
cision on the petition was made under
the provisions of this part effective on
February 3, 1997.

(d) This part governs any petition for
remission filed with the Attorney Gen-
eral and supersedes any Department of
Justice regulation governing petitions
for remission, to the extent such regu-
lation is inconsistent with this part. In
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§9.2

particular, this part supersedes the
provisions of 21 CFR 1316.79 and 1316.80,
which contain remission and mitiga-
tion procedures for property seized for
narcotics violations. The provisions of
8 CFR 274.13 through 274.19 and 28 CFR
8.10, which concern non-drug related
forfeitures, are also superseded by this
part where those regulations relate to
remission and mitigation.

§9.2 Definitions.

As used in this part:

(a) The term administrative forfeiture
means the process by which property
may be forfeited by an investigative
agency rather than through judicial
proceedings.

(b) The term appraised value means
the estimated market value of an asset
at the time and place of seizure if such
or similar property was freely offered
for sale between a willing seller and a
willing buyer.

(c) The term Assets Forfeiture Fund
means the Department of Justice As-
sets Forfeiture Fund or Department of
the Treasury Asset Forfeiture Fund,
depending upon the identity of the seiz-
ing agency.

(d) The term Attorney General means
the Attorney General of the United
States or his or her designee.

(e) The term beneficial owner means a
person with actual use of, as well as an
interest in, the property subject to for-
feiture.

(f) The terms Chief, Asset Forfeiture
and Money Laundering Section, and
Chief, refer to the Chief of the Asset
Forfeiture and Money Laundering Sec-
tion, Criminal Division, United States
Department of Justice.

(g) The term general creditor means
one whose claim or debt is not secured
by a specific right to obtain satisfac-
tion against the particular property
subject to forfeiture.

(h) The term judgment creditor means
one who has obtained a judgment
against the debtor but has not yet re-
ceived full satisfaction of the judg-
ment.

(i) The term judicial forfeiture means
either a civil or a criminal proceeding
in a United States District Court that
may result in a final judgment and
order of forfeiture.

28 CFR Ch. I (7-1-01 Edition)

() The term lienholder means a cred-
itor whose claim or debt is secured by
a specific right to obtain satisfaction
against the particular property subject
to forfeiture. A lien creditor gualifies
as a lienholder if the lien:

(1) Was established by operation of
law or contract;

(2) Was created as a result of an ex-
change of money, goods, or services;
and

(3) Is perfected against the specific
property forfeited for which remission
or mitigation is sought (e.g., a real es-
tate mortgage; a mechanic’s lien).

(k) The term net equity means the
amount of a lienholder’s monetary in-
terest in property subject to forfeiture.
Net equity shall be computed by deter-
mining the amount of unpaid principal
and unpaid interest at the time of sei-
zure, and by adding to that sum unpaid
interest calculated from the date of
selzure through the last full month
prior to the date of the decision on the
petition. Where a rate of interest is set
forth in a security agreement, the rate
of interest to be used in this computa-

,_tlon will be the annual percentage rate
so specified in the security agreement

that is the basis of the lienholder’s in-
terest. In this computation, however,
there shall be no allowances for attor-
neys’ fees, accelerated or enhanced in-
terest charges, amounts set by con-
tract as damages, unearned extended
warranty fees, insurance, service con-
tract charges incurred after the date of
seizure, allowances for dealer's reserve,
or any other similar charges.

(1) The term owner means the person
in whom primary title is vested or
whose interest is manifested by the ac-
tual and beneficial use of the property,
even though the title is vested in an-
other. A victim of an offense, as de-
fined in paragraph (v) of this section,
may also be an owner if he or she has
a present legally cognizable ownership
interest in the property forfeited. A
nominal owner of property will not be
treated as its true owner if he or she is
not its beneficial owner.

(m) The term person means an indi-
vidual, partnership, corporation, joint
business enterprise, estate, or other
legal entity capable of owning prop-
erty.
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(n) The term petition means a peti-
tion for remission or mitigation of for-
feiture under the regulations in this
part. This definition includes a petition
for restoration of the proceeds of sale
of forfeited property and a petition for
the value of forfeited property placed
into official use.

(o) The term petilioner means the per-
son applying for remission, mitigation,
restoration of the proceeds of sale, or
for the appraised value of forfeited
property, under the regulations in this
part. A petitioner may be an owner as
defined in §9.2(1), a lienholder as de-
fined in §9.2(j), or a victim as defined
in §9.2(v), subject to the limitations of
§9.8.

(p) The term property means real or
personal property of any kind capable
of being owned or possessed.

(q) The term record means a series of
. arrests for related crimes, unless the

.arrestee was acquitted or the charges
.were dismissed for lack of evidence; a

conviction for a related crime or com-
. pletion of sentence within ten years of
‘the acquisition of the property subject

to forfeiture; or two convictions for a

related crime at any time in the past.

(r) The term related crime as used in
§9.2(q) and §9.6(e) means any crime
similar in nature to that which gives
rise to the seizure of property for for-
feiture. For example, where property is
seized for a violation of the federal
laws relating to drugs, a related crime
would be any offense involving a viola-
tion of the federal laws relating to
drugs or the laws of any state or polit-
ical subdivision thereof relating to
drugs.

(s) The term related offense as used in
§9.8 means:

(1) Any predicate offense charged in a
Federal Racketeer Influenced and Cor-
rupt Organizations Act (RICO) count
for which forfeiture was ordered; or

(2) An offense committed as part of
the same scheme or design, or pursuant
to the same conspiracy, as was in-
volved In the offense for which for-
feiture was ordered.

(t) The term Ruling Official means
any official to whom decision making
authority has been delegated pursuant
to §9.1(b).

(u) The term seizing agency means the
federal agency that seized the property

§9.3

or adopted the seizure of another agen-
cy for federal forfeiture.

(v) The term wvictim means a person
who has incurred a pecuniary loss as a
direct result of the commission of the
offense underlying a forfeiture. A drug
user Is not considered a victim of a
drug trafficking offense under this defi-
nition. A victim does not include one
who acquires a right to sue the perpe-
trator of the criminal offense for any
loss by assignment, subrogation inher-
itance, or otherwise form the actual
victim, unless that person has acquired
an actual ownership interest in the for-

- feited property. - '

(w) The term violator means the per-
son whose use or acquisition of the
property in violation of the law sub-
jected such property to seizure for for-
feiture.

§9.3 Petitions in administrative for-
feiture cases.
" (a) Notice of seizire. The notice of sei-
zure and intent to forfeit the property
shall advise any persons who may have
a present ownership interest in the
property to submit their petitions for
remission or mitigation within thirty
(30) days of the date they receive the
notice in order to facilitate processing.
Petitions shall be considered any time
after notice until the forfeited property
is placed into official use, sold, or oth-
erwise disposed of according to law, ex-
cept in cases involving petitions to re-

store the proceeds from the sale of for-

feited property. A notice of seizure
shall include the title of the seizing
agency, the Ruling Official, the mail-
ing and street address of the official to
whom petitions should be sent, and an
asset identifier number.

(b) Persons who may file. A petition
for remission or mitigation must be
filed by a petitioner as defined in
§9.2(0) or as prescribed in §§9.9(g) and
(h).

(c) Contents of petition. (1) All peti-
tions must include the following infor-
mation in clear and concise terms:

(1) The name, address, and social se-
curity or other taxpayer identification
number of the person claiming an in-
terest in the seized property who is
seeking remission or mitigation;
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(ii) The name of the seizing agency,
the asset identifier number, and the
date and place of seizure;

(1ii) A complete description of the
property, including make, model, and
serial numbers, if any; and

(iv) A description of the petitioner’s
interest in the property as owner,
lienholder, or otherwise, supported by
original or certified bills of sale, con-
tracts, deeds, mortgages, or other doc-
umentary evidence.

(2) Any factual recitation or docu-
mentation of any btype in a petition
must be supported by a sworn affidavit.

(@) ‘Releases. In addition to the con-
tents of the petition for remission or
mitigation set forth in paragraph (c¢) of
this section, upon request, the peti-
tioner shall also furnish the agency
with an instrument executed by the ti-
tled or registered owner and any other

known claimant of an interest in the:

property releasing interest ~in such

property.

(e) .Filing petition with agency.:(l) A

petition for remission or mitigation
subject to administrative forfeiture.
shall be addressed to the appropriate
federal agency as follows:

(i) Drug Enforcement Administra-
tion, Office of Chief Counsel, Street
Address: 700 Army Navy Drive, Arling-
ton, VA 22202

Mailing Address: P.O. Box 283586,
Washington, D.C. 20038.

(ii) Federal Bureau of Investigation,
Special Agent in Charge, Field Office
that seized the property.

(iii) Immigration and Naturalization
Service District Director, Chief Patrol
Agent, or Regional Asset Forfeiture Of-
fice at location with jurisdiction over
the forfeiture proceeding.

(2) The petition is to be sent to the
official address provided in the notice
of seizure and shall be sworn to by the
petitioner or by the petitioner's attor-
ney upon information and belief, sup-
ported by the client's sworn notice of
representation pursuant to 28 U.S.C.
1746, as set out in §9.9(g). The Chief of
the Asset Forfeiture and Money Laun-
dering Section is delegated authority
to amend the address of the official to
whom petitions may be sent from time
to time, as necessary, by publishing no-
tice of the change of address in the
FEDERAL REGISTER. Failure to publish
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a notice of change of address in the
FEDERAL REGISTER shall not alter the
authority of the Ruling Official to de-
termine petitions for remission or
mitigation nor the obligation of a peti-
tioner to file a petition at the address
provided in the notice of seizure. Fail-
ure to publish a notice of change of ad-
dress in the FEDERAL REGISTER shall
not be grounds for expanding the time
for filing a petition for remission or
mitigation under the regulations in
this part.

(f) Agency investigation. Upon receipt
of a petition, the seizing agency shall
investigate the merits of the petition
and prepare a written report con-
taining the results of that investiga-
tion, This report shall be submitted to
the Ruling Official for review and con-
sideration.

(&) Ruling. Upon receipt of the peti-
tion and the agency report, the Ruling
Official for the seizing agency shall re-
view the petition-and the report, and
shall rule on the merits of the petitlon
No hearing shall be held.

(h) Petitions granted. If the Ruling Of—
ficial grants a remission or mitigation
of the forfeiture, a copy of the decision
shall be mailed to the petitioner or, if
represented by an attorney, to the peti-
tioner’'s attorney. A copy shall also be
sent to the United States Marshals
Service or other property custodian.
The written decision shall include the
terms and conditions, if any, upon
which the remission or mitigation is
granted and the procedures the peti-
tioner must follow to obtain release of
the property or the monetary interest
therein.

(i) Petitions denied. If the Ruling Offi-
cial denies a petition, a copy of the de-
cision shall be mailed to the petitioner
or, if represented by an attorney, to
the petitioner’'s attorney of record. A
copy of the decision shall also be sent
to the United States Marshals Service
or other property custodian. The deci-
sion shall specify the reason that the
petition was denied. The decision shall
advise the petitioner that a request for
reconsideration of the denial of the pe-
tition may be submitted to the Ruling
Official in accordance with paragraph
(j) of this section.
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(i) Request for reconsideration. (1) A re-
quest for reconsideration of the denial
of the petition shall be considered if:

(1) It is postmarked or received by
the office of the Ruling Official within
ten (10) days from the receipt of the no-
tice of denial of the petition by the pe-
titioner; and

(i1) The request is based on informa-
tion or evidence not previously consid-
ered that is material to the basis for
the denial or presents a basis clearly
demonstrating that the denial was er-
roneous.

(2) In no event shall a request for re-

consideration be decided by the same’

Ruling Official who ruled on the origi-
nal petition.
{3) Only one request for reconsider-

ation of a denial of a petition shall be -

considered.
(k) Restoration of proceeds from sale.

(1) A petition. for resforation of the .

proceeds from the sale of forfeited
property, or for the appraised value of

forfeited- property when the :forfeited.

‘property has been retained by or deliv-
© ered to a government agency for offi-
cial use, may be submitted by an owner
or leinholder in cases in which the peti-
tioner:

(i) Did not know of the seizure prior
to the entry of a declaration of for-
feiture; and

(ii) Could not reasonably have known
of the seizure prior to the entry of a
declaration of forfeiture.

(2) Such a petition shall be submitted
pursuant to paragraphs (b) through (e)
of this section within ninety (90) days
of the date the property is sold or oth-
erwise disposed of.

§9.4 Petitions
cases.

(a) Notice of seizure. The notice of sei-
zure and intent to forfeit the property
shall advise any persons who may have
a present ownership interest in the
property to submit their petitions for
remission or mitigation within thirty
(30) days of the date they receive the
notice in order to facilitate processing.
Petitions shall be considered any time
after notice until such time as the for-
feited property is placed in official use,
sold, or otherwise disposed of according
to law, except in cases involving peti-
tions to restore property. A notice of

in judicial forfeiture
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sefzure shall include the title of the
Ruling Official and the mailing and
street address of the official to whom
petitions should be sent, the name of
the agency seizing the property, an
asset identifier number, and the dis-
trict court docket number.

(b) Persons who may file. A petition
for remission or mitigation must be
filed by a petitioner as defined in
§9.2(0) or as prescribed in §§9.9 (g) and
(h).

(c) Contents of petition. (1) All peti-
tions must include the following infor-
mation in clear and concise terms:

(i) The name, address, and social se-
curity or other taxpayer identification

number of the person claiming an in-

terest in the seized property who is
seeking remission or mitigation;
(ii) The name of the seizing agency,

" the asset identifier number, and the

date and place of seizure;
(iii) The district court docket num-
ber; . ’ ’

© (iv) A complete describtion of . the
-~ property, including the address or legal

description of real property, and make,
model, and serial numbers of personal
property, if any; and

(v) A description of the petitioner's
interest in the property as owner,
lienholder, or otherwise, supported by
original or certified bills of sale, con-
tracts, mortgages, deeds, or other doc-
umentary evidence.

(2) Any factual recitation or docu-
mentation of any type in a petition
must be supported by a sworn affidavit.

(d) Releases. In addition to the con-
tent of the petition for remission or
mitigation set forth in paragraph (c) of
this section, the petitioner, upon re-
quest, also shall furnish the agency
with an instrument executed by the ti-
tled or registered owner and any other
known claimant of an interest .in the
property releasing the interest in such
property.

(e) Filing petition with Department of
Justice. A petition for remission or
mitigation of a judicial forfeiture shall
be addressed to the Attorney General;
shall be sworn to by the petitioner or
by the petitioner’s attorney upon infor-
mation and belief, supported by the cli-
ent’s sworn notice of representation
pursuant to 28 U.S.C. 1746, as set forth
in §9.9(g); and shall be submitted to the
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United States Attorney for the district
in which the judicial forfeiture pro-
ceedings are brought. A petitioner also
shall submit a copy of the petition to
the seizing agency in the judicial dis-
trict in which the seizure occurred as
specified in the notice of seizure, ex-
cept in Drug Enforcement Administra-
tion cases, where the copy shall be sub-
mitted to Drug Enforcement Adminis-
tration Headquarters, Office of Chief
Counsel, P.0O. Box 28356, Washington,
D.C. 20038, or 700 Army Navy Drive, Ar-
lington, VA 22202.

(f) Agency investigaiion and rec-
ommendation;, United States Attorney's
recommendation. Upon receipt of a peti-
tion, the United States Attorney shall
direct the seizing agency to investigate
the merits of the petition based on the
information provided by the petitioner
and the totality of the agency’s inves-

tigation of the underlying basis for for- -

feiture. The agency shall submit to the
United States Attorney a report of its
investigation and its recommendation
on whether the petition. should be
granted or denied. Upon receipt-of the
agency’s report and recommendation,
the United States Attorney shall for-
ward to the Chief, Asset Forfeiture and
Money Laundering Section, the peti-
tion, the seizing agency’s report and
recommendation, and the United
States Attorney’s recommendation on
whether the petition should be granted
or denied.

(g) Ruling. The Chief shall rule on the
petition. No hearing shall be held. The
Chief shall not rule on any petition in
any case in which similar petition has
been administratively denied by the
seizing agency prior to the referral of
the case to the United States Attorney
for the institution of forfeiture pro-
ceedings.

(h) Petitons under Internal Revenue
Service liqguor laws. The Chief shall ac-
cept and consider petitions submitted
in judicial forfeiture proceedings under
the Internal Revenue Service liquor
laws only prior to the time a decree of
forfeiture is entered. Thereafter, dis-
trict courts have exclusive jurisdic-
tion.

(i) Petitions granted. If the Chief
grants a remission or mitigates the for-
feiture, the Chief shall mail a copy of
the decision to the petitioner or, if rep-
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resented by an attorney, to the peti-
tioner’'s attorney, the appropriate
United States Attorney, the United
States Marshals Service or other prop-
erty custodian, and the appropriate
seizing agency. The written decision
shall include the terms and conditions,
if any, upon which the remission or
mitigation is granted and the proce-
dures the petitioner must follow to ob-
taln release of the property or the
monetary interest therein. The Chief
shall advise the petitioner or the peti-
tioner’'s attorney to consult with the
United States Attorney as to such
terms and " conditions. The United
States Attorney shall confer with the
seizing agency regarding the release
and shall coordinate disposition of the
property with that office and the
United . States Marshals Service or
other property custodian.

(3) Petitions denied. If the Chief dentes

:a petition, a copy of that decision shall
~be mailed to the petitioner, or if rep-
.resented by an attorney, to the peti-

tioner's attorney of record, to the ap-
propriate United States Attorney, the
United States Marshals Service or
other property custodian, and to the
appropriate seizing agency. The deci-
sion shall specify the reason that the
petition was denied. The decision shall
advise the petitioner that a request for
reconsideration of the denial of the pe-
tition may be submitted to the Chief at
the address provided in the decision, in
accordance with paragraph (k) of this
section.

(k) Request for reconsideration. (1) A
request for reconsideration of the de-
nial shall be considered if:

(i) 1t is postmarked or received by
the Asset Forfeiture and Money Laun-
dering Section at the address contained
in the decision denying the petition
within ten (10) days from the receipt of
the notice of denial of the petition by
the petitioner; and

(ii) The request is based on informa-
tion or evidence not previously consid-
ered that is material to the basis for
the denial or presents a basis clearly
demonstrating that the denial was er-
roneous. A copy of the request must be
received by the appropriate United
States Attorney within ten (10) days of
the receipt of the denial by the peti-
tioner.
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(2) In no event shall a request for re-
consideration be decided by the Ruling
Official who ruled on the original peti-
tion.

(3) Only one request for reconsider-
ation of a denial of a petition shall be
considered.

(4) Upon receipt of the request for re-
consideration of the denial of a peti-
tion, disposition of the property will be
delayed pending notice of the decision
at the request of the Chief. If the
United States Attorney does not re-
ceive a copy of the request for recon-
sideration within the prescribed period,
the deposition of the property may pro-
ceed.

(1) Restoration of proceeds from sale. (1)
A petition for restoration of the pro-
ceeds from the sale of forfeited prop-
erty, or for the appraised value of for-
feited property when the forfeited prop-
erty has been retained by or delivered
to a government agency for official
use, may be submitted by an owner or
lienholder in cases in which the peti-
tioner: : s : :

(i) Did not know of the seizure prior
to the entry of a final order of for-
feiture; and o

(ii) Could not reasonably have known
of the seizure prior to the entry of a
final order of forfeiture.

(2) Such a petition must be submitted
pursuant to paragraphs (b) through (e)
of this section within ninety (90) days
of the date the property was sold or
otherwise disposed of.

§9.5 Criteria governing administrative
and judicial remission and mitiga-
tion.

(a) Remission. (1) The Ruling Official
shall not grant remission of a for-
feiture wunless the petitioner estab-
lishes that:

(i) The petitioner has a valid, good
faith, and legally cognizable interest in
the seized property as owner or
lienholder as defined in this part; and

(ii) The petitioner is innocent within
the meaning of the innocent owner pro-
visions of the applicable civil forfeiture
statute, is a bona fide purchaser for
value without cause to believe that the

property was subject to forfeiture at -

the time of the purchase, or is one who
held a legally cognizable interest in
the seized property at the time of the

§9.5

violation underlying the forfeiture su-
perior to that of the defendant within
the meaning of the applicable criminal
forfeiture statute, and is thereby enti-
tled to recover his or her interest in
the forfeited property by statute. (If
the applicable civil forfeiture statute
contains no innocent owner defense,
the innocent owner provisions applica-
ble to 21 U.S.C. 881(a)4) shall apply.)
Unless otherwise provided by statute,
in the case of petitioners who acquired
their interest in the property after the
time of the violation underlying the
forfeiture; the question of whether the
petitioner had knowledge of the viola-
tion shall be determined as of the point
in time when the interest in the prop-
erty was acquired.

(2) The knowledge and responsibil-
ities of petitioner’s representative,
agent, or employee in paragraph
(a)(1)(i1) of this section are imputed to
the petitioner where the representa-
tive, agent, or employee was acting in
the course.of his or her employment
and in furtherance of the petitioner’s
business. :

(3) The petitioner has the burden of
establishing the basis for granting a
petition for remission or mitigation of
forfeited property, a restoration of pro-
ceeds of sale or appraised value of for-
feited property, or a reconsideration of
a denial of such a petition. Failure to
provide information or documents and
to submit to interviews, as requested,
may result in a denial of the petition.

(4) The Ruling Official shall presume
a valid forfeiture and shall not consider
whether the evidence is sufficient to
support the forfeiture.

(6) Willful, materially-false state-
ments or information, made or fur-
nished by the petitioner in support of a
petition for remission or mitigation of
forfeited property, the restoration of
proceeds or appraised value of forfeited
property, or the reconsideration of a
denial of any such petition, shall be
grounds for denial of such petition and
possible prosecution for the filing of
false statements.

(b) Mitigation. (1) The Ruling Official

~may grant mitigation to a party not

involved in the commission of the of-
fense underlying forfeiture:

(i) Where the petitioner has not met
the minimum conditions for remission,
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but the Ruling Official finds that some
relief should be granted to avoid ex-
treme hardship, and that return of the
property combined with imposition of
monetary and/or other conditions of
mitigation in lieu of a complete for-
feiture will promote the interest of jus-
tice and will not diminish the deter-
rent effect of the law. Extenuating cir-
cumstances justifying such a finding
include those circumstances that re-
duce the responsibility of the peti-
tioner for knowledge of the illegal ac-
tivity, knowledge of the criminal
record of a user of the property, or fail-
ure to take reasonable steps to prevent
the illegal use or-acquisition by an-
other for some reason, such as a rea-
sonable fear of reprisal; or

(ii) Where the minimum standards
for remission have been satisfied but
the overall circumstances are such
that, in the opinion of the Ruling Offi-
cial, complete relief is not warranted.

(2) The Ruling Officials may. in his or.

her discretion grant mitigation to ‘a
party ‘involved in the commission of
the offense underlying the forfeiture
where certain mitigating factors exist,
including, but not limited to: the lack
of a prior record or evidence of similar
criminal conduct; if the violation does
not include drug distribution, manufac-
turing, or importation, the fact that
the violator has taken steps, such as
drug treatment, to prevent further
criminal conduct; the fact that the vio-
lation was minimal and was not part of
a larger criminal schemse; the fact that
the violator has cooperated with fed-
eral, state, or local investigations re-
lating to the criminal conduct under-
lying the forfeiture; or the fact that
complete forfeiture of an asset is not
necessary to achieve the legitimate
purposes of forfeiture.

(3) Mitigation may take the form of a
monetary condition or the imposition
of other conditions relating to the con-
tinued use of the property, and the re-
turn of the property, in addition to the
imposition of any other costs that
would be chargeable as a condition to
remission. This monetary condition is
considered as an item of cost payable
by the petitioner, and shall be depos-
ited into the Assets Forfeiture Fund as
an amount realized from forfeiture in
accordance with the applicable statute.
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If the petitioner fails to accept the
Ruling Official’s mitigation decision or
any of its conditions, or fails to pay
the monetary amount within twenty
(20) days of the receipt of the decision,
the property shall be sold, and the
monetary amount imposed and other
costs chargeable as a condition to miti-
gation shall be subtracted from the
proceeds of the sale before transmit-
ting the remainder to the petitioner.

§9.6 Special rules for specific peti-
tioners.

(a) General creditors. A general cred-
itor may not be granted remission or
mitigation of forfeiture unless he or
she otherwise qualifies as petitioner
under this part.

(b) Rival claimants. If the beneficial
owner of.the forfeited property and the
owner- of a security interest in the

- same property each files a petition, and

if both :petitions are found to be meri-
torious, the claims of the beneficial
owner shall.take precedence.

(¢) Voluntary bailments. A petitioner
who allows another to use his or her
property without cost, and who is not
in the business of lending money se-
cured by property or of leasing or rent-
ing property for profit, shall be granted
remission or mitigation of forfeiture in
accordance with the provisions of §9.5.

(d) Lessors. A person engaged in the
business of leasing or renting real or
personal property on a long-term basis
with the right to sublease shall not be
entitled to remission or mitigation of a
forfeiture of such property unless the
lessor can demonstrate compliance
with all the requirements of §9.5.

(e) Straw owners. A petition by any
person who has acquired a property in-
terest recognizable under this part, and
who knew or had reason to believe that
the interest was conveyed by the pre-
vious owner for the purpose of circum-
venting seizure, forfeiture, or the regu-
lations in this part, shall be denied. A
petition by a person who purchases or
owns property for another who has a
record for related crimes as defined in
§9.2(r), or a petition by a lienholder
who knows or has reason to believe
that the purchaser or owner of record
is not the real purchaser or owner,
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shall be denied unless both the pur-
chaser of record and the real purchaser
or owner meet the requirements of §9.5.

(f) Judgment creditors. (1) A judgment
creditor will be recognized as a
lienholder if:

(i) The judgment was duly recorded
before the seizure of the property for
forfeiture;

(ii) Under applicable state or other
local law, the judgment constitutes a
valid llen on the property that at-
tached to it before the seizure of the
property for forfeiture; and

(iii) The petitioner had no knowledge
of the commission of any act or acts
giving rise to the forfeiture at the time
the judgment became-a lien on the for-
feited property.

(2) A judgment creditor will not be
recognized as a lienholder if the prop-
erty in question is not property of

which the judgment debtor is entitled.

to claim ownership. under applicable
state or other local law (e.g., stolen

property). A judgment creditor is enti- -.:

tled under this part to no more -than
the amount of the judgment, exclusive
of any interest, costs, or other fees in-
cluding attorney’s fees associated with
the action that led to the judgment or
its collection.

(3) A judgment creditor's lien must
be registered in the district where the
property is located if the judgment was
obtained outside the district.

§9.7 Terms and conditions of remis-
sion and mitigation.

(a) Owners. (1) An owner’s interest in
property that has been forfeited is rep-
resented by the property itself or by a
monetary interest equivalent to that
interest at the time of seizure. Whether
the property or a monetary equivalent
will be remitted to an owner shall be
determined at the discretion of the
Ruling Official.

(2) If a civil judicial forfeiture action
against the property is pending, release
of the property must await an appro-
priate court order.

(3) Where the government sells or dis-
poses of the property prior to the grant
of the remission, the owner shall re-
ceive the proceeds of that sale, less any
costs incurred by the government in
the sale. The Ruling Official, at his or
her discretion, may waive the deduc-
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tion of costs and expenses incident to
the forfeiture.

(4) Where the owner does not comply
with the conditions imposed upon re-

‘lease of the property by the Ruling Of-

ficial, the property shall be sold. Fol-
lowing the sale, the proceeds shall be
used to pay all costs of the forfeiture
and disposition of the property, in ad-
dition to any monetary conditions im-
posed. The remaining balance shall be
paid to the owner.

(b) Lienholders. (1) When the. forfeited
property is to be retained for official
use or transferred to a state or local

‘law enforcement agency or foreign gov-

ernment pursuant to law, and remis-
sion or mitigation has been granted to
a lienholder, the recipient of the prop-
erty shall assure that;

(i) In the case of remission, the lien
is satisfied as determined through the
petition process; or

(ii).-In the case of mitigation, an
amount equal-to the net equity, less
any -monetary conditions imposed, is:
paid to the lienholder prior to the re-

- lease of the property to the recipient

agency of foreign government. .

(2) When the forfeited property is not
retained for official use or transferred
to another agency or foreign govern-
ment pursuant to law, the lienholder
shall be notified by the Ruling Official
of the right to select either of the fol-
lowing alternatives:

(i) Return of property. The lienholder
may obtain possession of the property
after paying the United States,
through the Ruling Official, the costs
and expenses incident to the forfeiture,
the amount, if any, by which the ap-
praised value of the property exceeds
the lienholder's net equity in the prop-
erty, and any amount specified in the
Ruling Official’'s decision as a condi-
tion to remit the property. The Ruling
Official, at his or her discretion, may
waive costs and expenses incident to
the forfeiture. The Ruling Official shall
forward a copy of the decision, a
memorandum of disposition, and the
original releases to the United States
Marshals Service or other property
custodian who shall thereafter release
the property to the lienholder; or

(ii) Sale of property and payment to
lienholder. Subject to the provisions of
§9.9(a), upon sale of the property, the
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lienholder may receive the payment of
a monetary amount up to the sum of
the lienholder’s net equity, less the ex-
penses and costs incident to the for-
feiture and sale of the property, and
any other monetary conditions im-
posed. The Ruling Official, at his or her
discretion, may waive costs and ex-
penses incident to the forfeiture.

(3) If the lienholder does not notify
the Ruling Official of the selection of
one of the two options set forth in
paragraph (b)(2) of this section within
twenty (20) days of the receipt of noti-
fication, the Ruling Official shall di-
rect the. United States Marshal or
other property custodian to sell the
property and pay the lienholder an'
amount up to the net equity, less the
costs and expenses incurred incident to
the forfeiture and sale, and any mone-
tary conditions imposed. In the event a
lienholder subsequently receives a pay-
ment of any kind on the debt owed for
which he or she received payment as a
result of the granting of:remission or
mitigation, the :lienholder shall reim-
burse the. Assets Forfeiture: Fund to
the extent of the payment received.

(4) Where. the lienholder does not
comply with the conditions imposed
upon the release of the property, the
property shall be sold after forfeiture.
From the proceeds of the sale, all costs
incident to the forfeiture and sale shall
first be deducted, and the balance up to
the net equity, less any monetary con-
ditions, shall be paid to the lienholder.

§9.8 Provisions applicable to victims.

The provisions of this section apply
to victims of an offense underlying the
forfeiture of property, or of a related
offense, who do not have a present own-
ership interest in the forfeited property
(or, in the case of multiple victims of
an offense, who do not have a present
ownership interest in the forfeited
property that is clearly superior to
that of other petitioner victims). The
provisions of this section apply only
with respect to property forfeited pur-
suant to statutes that explicitly au-
thorize restoration or remission of for-
feited property to victims. Victims who
have a superior present legally cog-
nizable ownership interest in forfeited
property may file petitions, as other
owners, subject to the regulations set

. victim
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forth in §9.7(a). The claims of such
owner victims, like those of any other
owners, shall have priority over the
claims of any non-owner victims whose
claims are recognized pursuant to this
section.

(a) Qualification to file. A victim, as

defined in §9.2(v), of an offense that
was the underlying basis for the crimi-
nal, civil, or administrative forfeiture
of specific property, or a victim of a re-
lated offense, may be granted remis-
sion of the forfeiture of that property,
if in addition to complying with the
other applicable provisions of §9.8, the
satisfactorily demonstrates
that: ’
(1) A pecuniary loss of a specific
amount has been directly caused by the
criminal offense, or related offense,
that..was the underlying basis for the
forfeiture, and that the loss is sup-
ported by documentary evidence in-
cluding invoices and receipts; -

(2) The pecuniary loss is the direct

Tesult of the illegal acts and is not the

result of otherwise lawful acts that
were committed in the course of a
criminal offense;

(3) The victim did not knowingly con-
tribute to, participate in, benefit from,
or act in a willfully blind manner to-
wards the commission of the offense, or
related offense, that was the under-
lying basis of the forfeiture;

(4) The victim has not in fact been
compensated for the wrongful loss of
the property by the perpetrator or oth-
ers; and

(5) The victim does not have recourse
reasonably available to other assets
from which to obtain compensation for
the wrongful loss of the property.

(b) Pecuniary loss. The amount of the
pecuniary loss suffered by a victim for
which remission may be granted is lim-
ited to the fair market value of the
property of which the victim was de-
prived as of the date of the occurrence
of the loss. No allowance shall be made
for interest foregone or for collateral
expenses incurred to recover lost prop-
erty or to seek other recompense.

(c) Torts. A tort associated with ille-
gal activity that formed the basis for
the forfeiture shall not be a basis for
remission, unless it constitutes the il-
legal activity itself, nor shall remis-
sion be granted for physical injuries to
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a petitioner or for damage to a peti-
tioner's property.

(d) Denial of petition. In the exercise
of his or her discretion, the Ruling Of-
ficial may decline to grant remission
where:

(1) There is substantial difficulty in
calculating the pecuniary loss incurred
by the victim or victims;

(2) The amount of the remission, if
granted, would be small compared with
the amount of expenses incurred by the
government in determining whether to
grant remission; or

(3) The total number of victims is
large -and the monetary amount of the
remission so small as to make its
granting impractical.

(e) Pro rata basis. In granting remis-
sion to multiple victims pursuant to
this section, the Ruling Official should
generally grant remission on a pro rata

- basis to recognized victims when peti-
tions cannot be granted in full due to
the limited.value of the forfeited prop-

- erty. However, the Ruling Official may

- consider, among others, the following
factors in establishing appropriate pri-
orities in individual cases:

(1) The specificity and reliability of
the evidence establishing a loss;

(2) The fact that a particular victim
is suffering an extreme financial hard-
ship;

(3) The fact that a particular victim
has cooperated with the government in
the investigation related to the for-
feiture or to a related persecution or
civil action; and

(4) In the case of petitions filed by
multiple victims of related offenses,
the fact that a particular victim is a
victim of the offense underlying the
forfeiture.

(f) Reimbursement. Any petitioner
granted remission pursuant to this
part shall reimburse the Assets For-
feiture Fund for the amount received
to the extent the individual later re-
ceives compensation for the loss of the
property from any other source. The
petitioner shall surrender the reim-
bursement upon payment from any sec-
ondary source.

(g) Claims of financial institution requ-
latory agencies. In cases involving prop-
erty forfeitable under 18 U.S.C.
981(a)(1)(C) or (a)(1)(D), the Ruling Offi-
cial may decline to grant a petition

§9.9

filed by a petitioner in whole or in part
due to the lack of sufficient forfeitable
funds to satisfy both the petition and
claims of the financial institution reg-
ulatory agencies pursuant to 18 U.S.C.
981(e)(3) or (7). Generally, claims of fi-
nancial institution regulatory agencies
pursuant to 18 U.S.C. 981(e)(3) or (7)
shall take priority over claims of vic-
tims.

§9.9 Miscellaneous provisions.

(a) Priority of payment. Except where
otherwise provided in this part, costs
incurred by the United States Marshals
Service and other agencies partici-
pating in the forfeiture that were inci-
dent to the forfeiture, sale, or other
disposition of the property shall be de-
ducted from the amount available for
remission or mitigation. Such costs in-
clude, but are not limited to, court
costs, . storage costs, brokerage and

~other sales-related costs, the amount
of any liens and associated costs paid
by the ‘government on the property,

costs incurred in paying the ordinary
and necessary expenses of a business
seized for forfeiture, awards for infor-
mation as authorized by statute, ex-
penses of trustees or other assistants
pursuant to paragraph (c) of this sec-
tion, investigative or prosecutive costs
specially incurred incident to the par-
ticular forfeiture, and costs incurred
incident to the processing of the peti-
tion(s) for remission or mitigation. The
remaining balance shall be available
for remission or mitigation. The Rul-
ing Official shall direct the distribu-
tion of the remaining balance in the
following order or priority, except that
the Ruling Official may exercise discre-
tion in determining the priority be-
tween petitioners belonging to classes
described in paragraphs (a)(3) and (4) of
this section in exceptional cir-
cumstances:

(1) Owners;

(2) Lienholders;

(3) Federal financial institution regu-
latory agencies (pursuant to paragraph
(e) of this section), not constituting
owners or lienholders; and .

(4) Victims not constituting owners
or lienholders (pursuant to §9.8).

(b) Sale or disposition of property prior
to ruling. If forfeited property has been
s0ld or otherwise disposed of prior to a
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ruling, the Ruling Official may grant
relief in the form of a monetary
amount. The amount realized by the
sale of the property is presumed to be
the value of the property. Monetary re-
lief shall not be greater than the ap-
praised value of the property at the
time of seizure and shall not exceed the
amount realized from the sale or other
disposition. The proceeds of the sale
shall be distributed as follows:

(1) Payment of the government’s ex-
penses incurred incident to the for-
feiture and sale, including court costs
and storage charges, if any;

(2) Payment to the petitioner of an -

‘amount up to his or her interest in the
property;

(3) Payment to the Assets Forfeiture
Fund of all other costs and expenses in-
cident to the forfeiture;

(4) In the case of victims, payment of
© any amount up to the amount of his or
her loss; and

(5) Payment of the balance remain-
ing, if any, to .the Assets Forfeiture
Fund.

(c) Trustees and other assistants. In the
exercise of his or her discretion, the
Ruling Official, with the approval of
the Asset Forfeiture and Money Laun-
dering Section, may use the services of
a trustee, other government official, or
appointed contractors to notify poten-
tial petitioners, process petitions, and
make recommendations to the Ruling
Official on the distribution of property
to petitioners. The expense for such as-
sistance shall be paid out of the for-
feited funds.

(d) Other agencies of the United States.
Where another agency of the United
States is entitled to remission or miti-
gation of forfeited assets because of an
interest that is recognizable under this
part or is eligible for such transfer pur-
suant to 18 U.S.C. 981(e)(6), such agency
shall request the transfer in writing, in
addition to complying with any appli-
cable provisions of §§9.3 through 9.5.
The decision to make such transfer
shall be made in writing by the Ruling
Official.

(e) Financial institution regulatory
agencies. A Ruling Official may direct
the transfer of property under 18 U.S.C.
981(e) to certain federal financial insti-
tution regulatory agencies or an entity
acting in their behalf, upon receipt of a
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written request, in lieu of ruling on a
petition for remission or mitigation.

(f) Transfers to foreign governments. A
Ruling Official may decline to grant
remission to any petitioner other than
an owner or lienholder so that forfeited
assets may be transferred to a foreign
government pursuant to 18 VU.S.C.
981(iX(1), 19 U.S.C. 1616a(c)(2), or 21
U.S8.C. 881(eX1)(E).

(g) Filing by attorneys. (1) A petition
for remission or mitigation may be
filed by a petitioner or by his or her at-
torney or legal guardian. If an attorney
files on behalf of the petitioner, the pe-
tition must include a signed and sworn
statement by the client-petitioner
stating that:

(i) The attorney has the authority to
represent the petitioner in this pro-
ceeding;

(ii) The petitioner has fully reviewed
the petition; and.

(iii) The petition is truthful and ac-
curate in every respect.

(2) Verbal notification of representa-
tion is not acceptable. Responses and
notification of rulings shall not be sent
to an attorney claiming to represent a
petitioner unless a written notice of
representation is filed. No extensions
of time shall be granted due to delays
in submission of the notice of represen-
tation.

(h) Consolidated petitions. At the dis-
cretion of the Ruling Official in indi-
vidual cases, a petition may be filed by
one petitioner on behalf of other peti-
tioners, provided the petitions are
based on similar underlying facts, and
the petitioner who files the petition
has written authority to do so on be-
half of the other petitioners. This au-
thority must be either expressed in
documents giving the petitioner the
authority to file petitions for remis-
sion, or reasonably implied from docu-
ments giving the petitioner express au-
thority to file claims or lawsuits re-
lated to the course of conduct in ques-
tion on behalf of these petitioners. An
insurer or an administrator of an em-
ployee benefit plan, for example, which
itself has standing to file a petition as
a ‘‘vietim’ within the meaning of
§9.2(v), may also file a petition on be-
half of its insured or plan beneficiaries
for any claims they may have based on
co-payments made to the perpetrator
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of the offense underlying the forfeiture
or the perpetrator of a ‘“related of-
fense’ within the meaning of §9.2(s), if
the authority to file claims or lawsuits
is contained in the document or docu-
ments establishing the plan. Where
such a petition is filed, any amounts
granted as a remission must be trans-
ferred to the other petitioners, not the
party filing the petition; although, in
his or her discretion, the Ruling Offi-
cial may use the actual petitioner as
an intermediary for transferring the
amounts authorized as a remission to
the other petitioners.

PART 10—REGISTRATION OF CER-
TAIN  ORGANIZATIONS CAR-
RYING ON ACTIVITIES WITHIN
THE UNITED STATES

REGISTRATION STATEMENT

Sec. : . .
10.1 Form of registration statement.

10.2 . Language of registration statement.
10.3 Effect of acceptance of registration
statement.’
10.4 * Date of filing.
10.5 Incorporation

filed.
10.6 Necessity for further registration.
10.7 Cessation of activity.

of ©papers previously

SUPPLEMENTAL REGISTRATION STATEMENT

10.8 Information to be kept current.
10.9 Requirements for supplemental
istration statement.

reg-

INSPECTION OF REGISTRATION STATEMENT
10.10 Public inspection.

AUTHORITY: Pub. L. 772, 80th Cong.; 18
U.S.C. 2386.

CRrOSS REFERENCES: For regulations under
the Foreign Agents Registration Act, see
part 5 of this chapter.

For Organization Statement, Internal Se-
curity Section, see subpart K of part 0 of this
chapter.

SOURCE: 6 FR 369, Jan. 15, 1941, unless oth-
erwise noted.
REGISTRATION STATEMENT

§10.1 Form of registration statement.

Every organization required to sub-
mit a registration statement! to the

1Filed as a part of the original document.
Copies may be obtained from the Depart-
ment of Justice.

§104

Attorney General for filing in compli-
ance with the terms of section 2 of the
act approved October 17, 1940, entitled,
‘‘An act to require the registration of
certain organizations carrying on ac-
tivities within the United States, and
for other purposes’’ (Pub. L. 772, 80th
Cong.; 18 U.S.C. 2386), and the rules and
regulations issued pursuant thereto,
shall submit such statement on such
forms as are prescribed by the Attor-
ney General. Every statement required
t0 be filed with the Attorney General
shall be subscribed under oath by all of
the officers of the organization reg-
istering.

§10.2 Language of registration state-
ment.

Registration statements must be in
English if possible. If in a foreign lan-
guage they must be accompanied by an
English translation certified under
oath by the translator, before a notary
public or other person authorized by
law to ‘administer oaths for general
purposes as a true and adequate trans-
lation. The statements, with the excep-
tion of signature, must be typewritten
if practicable but will be accepted if
written legibly in ink.

§10.3 Effect of aceeptance of registra-
tion statement.

Acceptance by the Attorney General
of a registration statement submitted
for filing shall not necessarily signify a
full compliance with the said act on
the part of the registrant, and such ac-
ceptance shall not preclude the Attor-
ney General from seeking such addi-
tional information as he deems nec-
essary under the requirements of the
said act, and shall not preclude pros-
ecution as provided for in the said act
for a false statement of a material fact,
or the willful omission of a material
fact required to be stated therein, or
necessary to make the statements
made not misleading.

§10.4 Date of filing.

The date on which a registration
statement properly executed is accept-
ed by the Attorney General for filing
shall be considered the date of the fil-
ing of such registration statement pur-
suant to the said act. All statements
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