UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SECURITIES AND EXCHANGE COMMISSION,

100 F Street, N.E.
Washington, D.C. 20549,
Plaintiff, Case: 1:08-cv-01060
Assigned To: Kollar-Kotelly, Colleen
v Assign. Date : 6/20/2008 |
iption: ral Civi
ADRIAN P. DI VITA, Description: Gene
Defendant.
o COMPLAINT -

Plaintiff Securities and Exchange Commission (the “Commission”) alleges for its
Complaint as follows: |
SUMMY

L This is an insider trading action against defendant Adrian P. Di Vita (“Di
Vita”). From June 2004 until November 2006, Di Vita was a manager for Financial
Planning and Analysis at Williams-Sonoma, Inc. (“WSM?” or “company”). In that
capacity, DiVita received material nonpublic information that enabled him to know that,
when WSM issued a scheduled earnings press release on August 24, 2006, the company
would lower its earnings guidance for fiscal year 2006 and the third quarter of the year.
With this information, Di Vita sold all 707 of his WSM Stock Fund units and then
purchased 1,000 put option contracts on WSM stock. After WSM issued its earnings
release on August 24, 2006, the company’s stock price fell by more than eight percent,
and D1 Vita sold his put options. As a result of his trading in the WSM Stock Fund units

and the WSM put options, Di Vita avoided losses and had profits totaling $67,690.



2. Di Vita knew or was reckless in not knowing that he was prohibited from
trading on material nonpublic information. By trading on material nonpublic information
concerning WSM’s projected earnings, Di Vita breached his duty to WSM and its
shareholders and violated Section 17(a) of the Securities Act of 1933 (“Securities Act”)
[15 U.S.C. § 77q(a)], Section 10(b) of the Securities Exchange Act of 1934 (“Exchange
Act”) [15U.S.C. §78j(b)]b, and Exchange Act Rule 10b-5 [17 C.F.R. 240.10b-5].
Accordingly, the Commission secks a final judgment permanently enjoining D1 Vita from
violating these provisions, ordering him to disgorge his ill-gotten gains and lossés
vavoided pll-lsuprejudgment interest, and imposing a civil money penalty.

JURISDICTION

3. The Court has jurisdiction over this action pursuant to Sections 20(b) and
22 (a) of the Securities Act [15 U.S.C. §§ 77t(b) and 77v(a)] and Sections 21(d)(1), 21A,
and 27 of the Exchange Act [15 U.S.C. §§ 78u(d)(1), 78u-1 and 78aa].

4. Defendant, directly or indirectly, made use of the means or instruments of
transportation or communication in interstate commerce, or of the mails, and made use of
the means and instrumentalities of interstate commerce, or the facilities of a national

securities exchange, in connection with the transactions, acts, practices and courses of

business alleged in this Complaint.



DEFENDANT

5. Defendant Di Vita, age 41, resides in San Francisco, California. He joined
WSM as an employee in September 1998 and, in June 2004, became a manager for
Financial Planning and Analysis for one of WSM’s business units, the Williams-Sonoma
brand. Di Vita remained in the manager position until November 2006.

RELEVANT ENTITY

6. WSM is a California corporation with its principal place of business in
San Francisqo, California. WSM is a specialty retailer of products for the home and sells
its products through retail, direct-to-customer, e-conuﬁ@rce websites, and catalo g
operations channels. The company’s core brands are Williams-Sonoma and Pottery
Barn. During the relevant- time, Pottery Barn represented more than fifty percent of
WSM’s earnings. WSM uses a fiscal year that ends on January 31. WSM’s common
stock ié registered with the Commission pursuant to Section 12(g) of the Exchange Act
and is listed on the New York Stock Exchange. Options on the WSM’s common stock
are listed on the Chicago Board Options Exchange and other options exchanges.

FACTS

7. From June 2004 to November 2006, Di Vita was a manager for Financial
Planning and Analysis first for the direct-to-customer segment and, beginning in or about
July 2006, the retail segment of the Williams-Sonoma brand. In that capacity, Di Vita
had responsibilities for financial planning, budgeting, and forecasting.

8. As an employee of WSM, Di Vita was entitled to participate in WSM’s
“401(k)” retirement plan for employees. Di Vita contributed to the 401(k) plan and,_ in

connection with his contributions, inveéted in the WSM Stock Fund. The WSM Stock



Fund was comprised of WSM stock and a small amount, approximately .05%, of cash.
During the relevant time, Di Vita owned 707 units of the WSM Stock fund, which
represented approximately 2,794 shares of WSM stock.

9. Also as an employee of WSM, Di Vita received WSM’s Corporate Code
of Conduct and periodic electronic mail notices informing him that he was prohibited
from trading WSM securities, including securities held in 401(k) plan accounts, based on
material nonpublic information about WSM.

10. ' On August 24, 2006, before the opening of trading, WSM issued an
earnings release announcing its financial results for thé second quarter of fiscal ye_ar 2006
and offering guidance for the year and the third quarter of the year. For the second
quarter, the company announced increases in net revenues and earnings per share over the
second quarter of fiscal year 2005. For the remainder of fiscal year 2006, however, the
company announced that, due primarily to the trends that the company had observed with
respect to its Pottery Barn brand, the company would reduce its guidance. The company,
accordingly, reduced the guidance for its third quarter 2006 diluted earnings per share
from a range of $.33 fo $.35 to arange of $.22 to $.26. For fiscal year 2006, the company
reduced its diluted earnings per share guidance from a range of $1.97 to $2.01 to a range
of $1.87 to $1.94.

11.  Following the announcement, WSM’s sfock price fell, and trading volume
increased substantially. The stock price closed on Aughst 24,2006, at $29.89 per share
versus the prior day’s closing price of $32.60 per share, a decline of 8.31%. At the same

time, the volume of shares traded increased to 5,966,400 versus the 1,975,200 shares

traded on the previous day.



12. At all relevant times, Di Vita had access to, and accessed, a variety of
WSM computer databases that contained nonpublic information about the financial
performance, and projected financial performance, of WSM and its various brands. The
information in those databases, among 6ther things, reflected that, during August 2006,
WSM was forecasting that Pottery Bam sales would not meet projections for the
remainder of the year.

13.  On August 10, 2006, Di Vita attended a monthly “forecast” meeting that

~ WSM senior management conducted to discuss forecasted results of the Williams-
.S(')noma br;u;d. During the meeting, a member of senior management informed the
attendees, among other things, that the company was forecasting that the Potterleam
brand would miss its sales forecast for the third quarter-of fiscal year 2006 and the rest of
the year by a subsfantial amount. Williams-Sonoma brand employees who attended the
meeting were surprised at the large size of the projected reduction in Poftery Barn sales
and commented among themselves that Williams-Sonoma brand sales would not be able
to offset the decline in Pottery Barn sales.

14. On August 15, 2006,. five days after the forecast meeting, Di Vita placed
| an order to sell all 707 units of the WSM Stock Fund that he held. He received proceeds
of approximately $95,482 from the sale. Based on the difference between the $33.97
closing price of WSM sfock on August 15, 2006, and the $29.89 closing price of the
“ WSM stock on August 24, 2006, D1 Vita avoided losses of approximately $11,400 by
| selling his WSM Stock Fund units in advance of the August 24, 2006, announcement. At

the time when he placed his order to sell the WSM Stock Fund units, Di Vita knew that

WSM would be issuing an earnings release on August 24, 2006.



15. On August 22, 2006, Di Vita attended a monthlyb“operating review
meeting that WSM senior management conducted to discuss the prior month’s results and
the outlook for each WSM division. At that meeting, a member of WSM senior
management again discussed Pottery Barn’s difficulties and, among other things, said

that the expectation was that those difficulties would not be reversed in the near future.

16.  On August 23, 2006, the day after the operating review meeting, Di Vita
purchased 1,000 WSM put option contracts at a price of $45.00 per contract. Each
contract gave Di Vita the option to sell 100 shares of WSM stock at $30.00 on or before
September 16, 2006, when the option expired. After the close of trading on August 23,
2006, D1 Vita placed an order to sell his put option contfacts at a price of $90.00 or better
per contract. The following day, August 24, 2006, WSM issued its earnings release, and
the price of the company’s stock dropped. The drop in the price of WSM stock ha& the
" effect of increasing the value of the put options that Di Vita had purchased, and,
following the issuancé of the earnings release, Di Vita’s put option contracts were sold at
prices ranging from $90.00 to $120.00 per contract. Based on these prices, Di Vita
realized profits of approximately $56,290 from his trading in WSM put option contracts.
At the time when he placed his order to buy the put option contracts, Di Vita knew that

WSM would be issuing an earnings release the following day.

17.  As a manager for Financial Planning and Analysis at WSM, D1 Vita owed
a duty to WSM and its shareholders not to misuse corporate information that he learned
while empl'oyed by WSM. As a result of his receipt of WSM’s Corporate Code of
Conduct, the company’s Insider Trading Policy, and periodic electronic mail notices; and

from other sources, Di Vita knew or was reckless in not knowing that he was prohibited



from trading WSM options and stock, including WSM stock in the WSM Stock Fund, on
the basis of material nonpublic information. He further knew or was reckless in not
knowing that the information that he learned in the course of his employment about the
forecasted decline in sales of the Pottery Barn brand and other information related to the
anticipated financial performance for the fiscal year 2006 and the third quarter of that
year was material nonpublic information. By knowingly or recklesslj} trading on this

information, Di Vita breached his duty to WSM and its shareholders.

- FIRST CLAIM FOR RELIEF

Violation of Section 17(a) of the Securities Act [15 U.S.C. § 77q(a)]

18.  Paragraphs 1 through 14 and 17 are re-alleged and inéorporated herein by
reference. |

'19.  Defendant Di Vita, directly or indirectly, by use of the means or
instruments of transportation. or communication in interstate commerce, or of the maiis,
1n the offer or sale of securities, (a) empioyed devices, schemes, or artifices to defraud,;
(b) obtained money or property by means of untrue statements of a material fact
necessary in order to make the statements made, in light of the circumstances under
which they were made, not misleading; and/or (c) engaged in transactions, practices, or
courses of business which operated or would operate as a fraud or deceit upon fhe
purchaser.

20. By reason of the foregoing, Di Vita violated Séction 17(a) of the

Securities Act [15 U.S.C. § 77q(a)].



SECOND CLAIM FOR RELIEF

Violation of Section 10(b) of the Exchange Act [15 U.S.C. § 78j(b)]
and Exchange Act Rule 10b-5 [17 C.F.R. 240.10b-5]

21.  Paragraphs 1 through 17 are re-alleged and incorporated herein by

reference.

22.  Defendant Adrian Di Vita, directly or indirectly, by the use of means or
instrumentalities of interstate commerce or of the mails, or the facilities of a national
securities exchange, in connection with the purchase or sale of securities, (a) employed
devices, schémes, or artifices to defraud; (b) made unfrue statements of material facts or
omitted to state material facts necessary in order to make the statements made, in the light
of the circumstances under which they were made, not misleading; and/or (c) engaged in

acts, practices, or courses of business which operated or would operate as a fraud or

deceit upon other persons.

23. By reason of the foregoing, Defendant violated Section 10(b) of the
Exchange Act [15 U.S.C. § 78j(b)] and Exchange Act Rule 10b-5 [17 C.F.R. § 240.10b-
5].

PRAYER FOR RELIEF
WHEREFORE, the Commission respectfully requests that this Court:
L

Permanently enjoin defendant Di Vita from directly or indirectly violating Section

17(a) of the Securities Act [15 U.S.C. § 77q(a)], Section 10(b) of the Exchange Act [15

U.S.C. § 78j(b)], and Exchange Rule 10b-5 [17 C.F.R. § 240.10b-5];



II.
Order defendant Di Vita to disgorge ill-gotten gains and losses avoided derived
from the unlawful trading alleged herein, plus prejudgment interest;
1.
Order defendant Di Vita to pay a civil penalty pursuant to Section 21 A of the
Exchange Act [15 U.S.C. § 78u-1}; and
Iv.

Grant such other relief as this Court may deem just and appropriate.

Respectfully /s% M

cott W Fri stad
Laura B. Jo ephs . Ba 414519)

Thomas D. Silverstgj ar No. 256362)
Phil Gross

Attorneys for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
100 F Street, N.E.

Washington, DC 20549-5010A

Telephone: (202) 551-4968 (Josephs)

Facsimile: (202) 772-9230 (Josephs)
josephs@sec.gov

Dated: June 20, 2008



