


enabled the bank to achieve double-digit returns on its investments over for past 15 years. As
ﬁirther described below, the bank’s claims are improbable and unsubstantiated.

Further, SIB and its advisers have misrepresented to CD purchasers that their deposits are
safe because the bank: (i) re-invests client funds primarily in “liquid” financial instruments (the
“portfolio™); (ii) monitors the portfolio through a team of 20-plus analysts; and (iii) is subject to
yearly audits by Antiguan regulators. Recently, as the market absorbed the news of Bernard
Madoff’s massive Ponzi scheme, SIB told investors that the bank had no “direct or indirect”
exposure to Madoff’s scheme.

These assurances are false. SIB’s investment portfolio was not invested in liquid
financial instruments or allocated in the manner described in its promotional material and public
reports. Instead, a substantial portion of the bank’s portfolio was invested in illiquid
investments, such as private equity and real estate. Further, the vast majority SIB’s multi-billion
dollar investment portfolio was not monitored by a team of analysts, but rather by two people —
Allen Stanford and James Davis. And contrary to SIB’s representations, the Antiguan regulator
responsible for oversight of the bank’s portfolio, the Financial Services Regulatory Commission,
does not audit SIB’s portfolio or verify the assets SIB claims in its financial statements. Finally,
SIB has exposure to losses from the Madoff fraud scheme despite the bank’s public assurances to
the contrary.

SGC has also failed to disclose material facts to its advisery clients. In December 2008,
SGC’s clearing broker advised SGC that it would no longer facilitate wire transfer requests to
SIB on behalf of existing clients who desire to purchase SIB CDs. The clearing broker decided
to stop transferring money to the bank because of suspicions about the bank’s purported

investment returns and the overall lack of “transparency” into the bank’s portfolio of
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[App. 345, 670, 1030].

Since 1994, SIB claims that it has never failed to hit targeted investment returns in excess
of 10%. [App 407, 590]. And, SIB claims that its “diversified portfolio of investments” lost
only $110 million or 1.3% in 2008. [App. 541]. During the same time period, the S&P 500 lost
39% and the Dow Jones STOXX Europe 500 Fund lost 41%. Id.

SIB’s historical returns are improbable, if not impossible. After reviewing SIB’s returns
on investment over ten years, a performance reporting consultant hired by Stanford characterized
SIB’s performance as “not possible — almost statistically impossible.” [App. 159-150]. Further,
in 1995 and 1996, SIB reported identical returns of 15.71%, a remarkable achievement
considering the bank’s “diversified investment portfolio.” [App. 345, 670] According to
Pendergest-Holt, it is “improbable” that SIB could have managed a “globally diversified”
portfolio of investments so that it returned identical results in consecutive years. [App. 106].

- Likewise, the above-referenced performance reporting consultant believes that it is “impossible”

to achieve identical results on a diversified investment portfolio in consecutive years. [App.
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151]. Nonetheless, SIB continues to promote its CDs using these improbable/implausible
returns. [App 345, 590, 670].

SIB’s consistently high returns of investment have enabled the bank to pay a significantly
higher rate on its CD than conventional banks. [App. 531, 533]. For example, SIB offered
7.45% as of June 1, 2005, and 7.878% as of March 20, 2006, for a fixed rate CD based on an
investment of $100,000. [App. 668]. On November 28, 2008, SIB quoted 5.375% on a 3-year
Flex CD, while comparable U.S. Banks’ CDs paid under 3.2%. [App. 541].

SIB’s extraordinary returns have also enabled the bank to pay disproportionately large
commissions to SGC for the sale of SIB CDs. [App. 591, 669].> SGC receives a 3% fee from
SIB on sales of CDs by SGC advisers. [App. 591]. Financial advisers receive a 1% commission
upon the sale of the CDs, and are eligible to receive as much-as. a 1% trailing commission
throughout the term of the CD. [App. 591, 669]. SGC promoted this generous commission
structure in its effort to recruit established financial advisers to the firm. [App. 669]. The
commission structure also provided a powerful incentive for SGC financial advisers to
aggressively sell CDs to United States investors, and aggressively expanded its number of
financial advisers in the United States. Id.

SIB purportedly managed the investment portfolio from Memphis and Tupelo. SIB’s
investment portfolio, at least internally, was segregated into three tiers: (a) cash and cash
equivalents (“Tier 1”), (b) investments with “outside portfolio managers (25+)” that are
monitored by the Analysts (“Tier 2”), and (c) unknown assets under the apparent control of
Stanford and Davis (“Tier 3”). [App. 31, 586]. As of December 2008, Tier 1 represented

approximately 9% ($800 million) of the bank’s portfolio. [App. 586]. Tier 2, prior to the bank’s

5 In 2007, SIB paid to SGC and affiliates more than $291 million in management fees and commissions from
~ CD sales, up from $211 million in 2006. [App. 869-870].
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core of the investment model marketed to investors. Selling investments marketed as highly
liquid, but which were in fact heavily invested in illiquid private equity and real estate, while
knowing that only two people actually knew the portfolio allocation and kept that information
under lock and key is, at a minimum, severely reckless. Indeed, this action speaks of a high
degree of scienter. Moreover, the actions of controlling individuals, and therefore their scienter,
are attributable to the controlled company. See SEC v. Manor Nursing Centers, Inc., 458 F.2d
1082, 1094 (2d Cir. 1971).
B. Stanford, SGC and SCM Violated, and Davis and Pendergest-Holt Aided

and Abetted Violations of, the Antifraud Provisions of the Investment
Advisers Act of 1940.

Through their deceitful and fraudulent conduct in selling the CDs and SAS, Defendants
violated the antifraud provisions of the Investment Advisers Act. This is true, even if the Court,
for the sake of argument, determines that the defendants’ fraud was not in connection with the
offer, sale or purchase of securities for purposes of Section 17(a) of the Securities Act or Section
10(b) of the Exchange Act.

1, Section 206 Imposes a Fiduciary Duty on Defendants Prohibiting
Defendants Fraudulent Conduct

Sections 206(1) and 206(2) of the Advisers Act (15 U.S.C. §§ 80b-6(1) & 80b-6(2)),
prohibit an investment adviser from defrauding any client or prospective client by, directly or
indirectly, employing any device, scheme, or artifice to defraud or engaging in any transaction,
practice or course of business which operates as a fraud or deceit upon any client or prospective
client. While scienter is required to establish a violation of Section 206(1), negligence alone is
sufficient to establish fraud liability under Section 206(2). SEC v. Capital Gains Research

Bureau, Inc., 375 U.S. 180, 195 (1963); Steadman v. SEC, 603 F.2d 1126, 1134 (5th Cir. 1979),

of the Securities Act. Aaron v. SEC, 446 U.S. 680, 696-97 (1980).
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aff’d on other grounds, 450 U.S. 91 (1981). Unlike the antifraud provisions of the Securities Act
and the Exchange Act, Sections 206(1) and 206(2) of the Advisers Act do not require that the
activity be “in the offer or sale of any securities” or “in connection with the purchase or sale of
any security.” SEC v. Lauer, 2008 WL 4372896, *24 (S.D. Fla. September 24, 2008); Advisers
Act Release No. 1092, 6 Fed. Sec. L. Rep. (CCH) q 56,156E, at 44,057-7 to 44,058 (Oct. 8,
1987).

Instead, Section 206 establishes federal fiduciary standards to govern the conduct of
investment advisers. Transamerica Mortgage Advisers, Inc. v. Lewis, 444 U.S. 11, 17 (1979).
The fiduciary duties of investment advisers to their clients include the duty to act for the benefit
of their clients, the duty to exercise the utmost good faith in dealing with clients, the duty to
disclose all material facts, and the duty to employ reasonable care to avoid misleading clients.
SEC v. Capital Gains Research Bureau, Inc. et al., 375 U.S. 180, 194 (1983). An adviser has
“an affirmative obligation to employ reasonable care to avoid misleading [his or her] clients.”
Id. Scienter is required to establish a violation of Section 206(1) but is not a required element of
Section 206(2). SEC v. Steadman, 967 F.2d 636, 643 fn.5 (D.C. Cir. 1992) (Section 206(2)
violation only requires proof of negligence, not scienter).

2. Stanford, SGC and SCM are Investment Advisers Subject to Heightened
Fiduciary Duties.

The definition of an investment adviser in Section 202(a)(11) of the Advisers Act, 15
U.S.C. § 80b-2(a)(11), includes "any person who, for compensation, engages in the business of
advising others, either directly or through publications or writings, as to the value of securities or
as to the advisability of investing in, purchasing, or selling securities." SGC/SCM do exactly
that on a daily basis. Likewise, Stanford, as control person of both of those entities, satisfies the

statutory definition of an investment adviser. See In re Jay Deforest Moore, et al., Investment
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hard to imagine a more material breach of an investment adviser’s heightened duty of care owed

to clients.

C. SIB and SGC Failure to Register as an Investment Company Violated
Section 7(d) of the Investment Company Act of 1940.

Section 7(d) of the Investment Company Act of 1940 prohibits investment companies
organized under the laws of foreign jurisdictions from making a public offering of securities in
the United States, except by entry of an order from the Commission permitting registration. See
Investment Funds Institute of Canada (1996 SEC No. Act. Lexis 334 (March 4, 1996). Both SIB
and SGC (acting as SIB’s underwriter) were bound by this requirement and failed to register,
which was intended to, and had the effect of, shielding SIB’s CD program from Commission
oversight.

SIB qualifies as an “investment company” under either a “traditional” or an “inadvertent”
investment company analysis. The “traditional” investment company is defined by ICA Section
3(a)(1)(A) as any issuer that holds itself out as primarily engaged, or proposes to be primarily
engaged, in the business of investing, reinvesting or trading in securities. SIB’s primary business
is to manage the deposits of its customers, not any commercial banking activity. Moreover,
these customer deposits are invested primarily in securities.” [App. 867].

Likewise ICA Section 7(d), in addition to prohibiting SIB’s offering, prohibits SGC’s
activities as an underwriter for SIB. SGC acted as an underwriter pursuant to ICA Section 2(40)

because of its activities in connection with the sale of SIB’s CDs.

2 Alternatively, SIB also qualifies as an “inadvertent” investment company pursuant to ICA Section
3(a)(1)(C)’s definition of “any issuer which is engaged or proposes to engage in the business of investing,
reinvesting, owning, holding, or trading in securities, and owns or proposed to acquire investment securities
having a value exceeding 40 per centum of the value of such issuer’s total assets (exclusive of Government
securities and cash items) on an unconsolidated basis.” In every year since 2004, equity investments have
accounted for at least 48 percent of SIB’s total assets.
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2001) (“courts may order a freeze even where the SEC has failed to meet the standard necessary
to enjoin future violations™). For example, to obtain an asset freeze, the Commission need not
show a reasonable likelihood of future violations. CFTC v. Muller, 570 F.2d at 1300. This
lower standard results from the recognition that injunctive relief raises the possibility of future
liability for contempt; an asset freeze only preserves the status quo. Unifund Sal, 910 F.2d at
1039. Accordingly, when there are concerns that defendants might dissipate assets, a freeze
order requires only that the court find some basis fdr inferring a violation of the federal securities
laws. Unifund Sal, 910 F.2d at 1041.

Here, there is a clear basis for fearing dissipation of funds. It appears that $250 million
has been liquidated from Tier 2 since December 2008, and the Commission has learned of
significant attempts to liquidate the portfolio within the last week. Moreover, not only is there
“some basis for inferring a violation of the federal securities laws,” for the reasons set out above,
the Commission is more than likely to succeed on the merits of its case for antifraud violations.

2. Defendants Should Be Ordered to Preserve Relevant Evidence.

The Commission seeks an order prohibiting the movement, alteration, and destruction of
books and records and an order expediting discovery. Such orders are appropriate to prevent the
destruction of key documents and to ascertain what additional expedited relief may be necessary.

3. Expedited Discovery Is Appropriate.

The Federal Rules of Civil Procedure give District Courts discretion to permit expedited
discovery. Defendants are usually given until at least 45 days after the service of a summons and
complaint to respond to document requests, Fed. R. Civ. P. 34(b), and 30 days after such service
to appear for a deposition, Fed. R. Civ. P. 30(a) or respond to interrogatories, Fed. R. Civ. P.

33(a). But each of these Rules provides that the Court, in its discretion, may shorten these
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