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Ms. Mary A. Gade

Regional Administrator
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bject: Wisconsin's One Cleanup Program MOA

Enclosed is your signed original of the “One Cleanup Program Memorandum of Agreement Between the
United States Environmental Protection Agency Region 5 and the Wisconsin Department of Natural
Resources”. We feel very strongly that the signing of this MOA will result in an improved ability to
achieve cleanup and redevelopment of contaminated properties in Wisconsin.

I want to thank you and your staff, particularly Margaret Guerriero, for helping us develop and ultimately
finalize the signed agreement between our agencies. Given the comprehensive nature of this document, I
believe we should work together and implement a joint outreach strategy to publicize the opportunities
provided. We will be in contact with your staff shortly to initiate these efforts.

Thanks again for your assistance. If you have any questions please do not hesitate to contact Mark
Gordon at 608-266-7278.

Sincerely,
MF e
_Scott Hassett - | |
Secretary

c: Granta Nakayama - OECA
Susan Bodine - OSWER
MattHale-OSW
Margaret Guerriero — Region 5
Michelle Olson — AD/5
Al Shea — AD/5
Mark Giesfeldt — RR/3
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One Cleanup Program
Memorandum of Agreement
Between the
United States Environmental Protection Agency Region 5 and the
Wisconsin Department of Natural Resources

This Memorandum of Agreement (MOA) is entered into between the Regional
Administrator, United States Environmental Protection Agency (U.S. EPA), Region 5,
and the Secretary, Wisconsin Department of Natural Resources (WDNR), in order to
implement the U.S. EPA’s One Cleanup Program (OCP) initiative and to provide a
roadmap of cleanup approaches. Wisconsin provides a single, consolidated approach
to the cleanup of a wide range of types of sites through its NR700 rules, rather than
utilizing a range of separate programs with conflicting approaches and cleanup
standards. This agreement will help to guide property owners, developers, consultants,
and others to understand the applicability and utilization of Wisconsin’s consolidated
NR700 approach.

Purpose and Scope
A. General

U.S. EPA Region 5 and the WDNR agree to mutually exercise their respective legal
authorities in order to:

1) facilitate timely implementation of the Resource Conservation and Recovery Act
(RCRA) related to hazardous waste remediation at facilities subject to RCRA Subtitle
C Cleanup Requirements and environmental cleanup requirements pertaining to
RCRA Subtitle | Leaking Underground Storage Tank (LUST) Corrective Action, Toxic
Substance Control Act (TSCA) 15 U.S.C. § 2605(e) (hereafter referred to as TSCA
Section 6(e)), and Comprehensive Environmental Response, Compensation, Liability
Act (CERCLA, known also as Superfund),

2) meet the federal Govemment Performance Results Act (GPRA) implementation
schedule;

3) facilitate the productive cleanup and redevelopment of brownfields and other
contaminated properties in Wisconsin by adoptlng the efficiencies and innovations
resulting from U.S. EPA’s OCP initiative;

4) meet each agency’s mandate to protect human health and the environment, and

5) recognize the WDNR's Remediation and Redevelopment (RR) program for grant
funding eligibility purposes under § 128(a) of CERCLA as amended by the Small
Business Liability Relief and Brownfields Revitalization Act.

B. Applicability

1) The following types of sites, if cleaned up under WDNR'’s oversight, are covered by
Section IV.B.1 of this MOA:
a) sites subject to RCRA Subtitle | LUST corrective action, as defined in s.
101.144(1)(aq), Wis. Stats.;



b) sites with PCB cohtamination subject to TSCA Section 6(e) as explained in
Attachment 1 of this MOA; ‘

c) “eligible response sites,” as defined in CERCLA § 101(41); and

d) other sites or facilities subject to RCRA Subtitle C cleénup requirements,
except as listed below.

2) The following types of sites are covered by Section IV.B.2 of this MOA and may be
addressed by WDNR utilizing NR700 procedures as described in this MOA,
consistent with the requirements of Wisconsin’s authorized program, however
the controlling documents will be the applicable orders or licenses (i.e. the state
equivalent of a RCRA permit) which remain in effect.

a) facilities where WDNR has issued a hazardous waste license to a RCRA
treatment, storage or disposal facility, provided the facility complies with the
corrective action conditions of their plan approval, and

b) facilities where WDNR has issued a corrective action order pursuant to s.
291.37(2) Wis. Stats., provided the facility complies with the conditions of the
order.

3) The following sites shall not be subject to this MOA:

a) permitted hazardous waste treatment, storage, and disposal facilities which are
subject to cleanup requirements under a U.S. EPA-issued RCRA operating
permit;

b) sites that are proposed or listed on U.S. EPA’s National Priorities List (NPL);

c) any site where WDNR and U.S. EPA Region 5 agree that a hazard ranking
system (HRS) scoring package will be submitted to U.S. EPA Headquarters for
inclusion on the National Priorities List; :

d) federal-lead PCB contamination sites as defined in Attachment 1 of this MOA;
and

e) any site or facility which is under the authority of an existing federal
(administrative or judicial) order for cleanup

Il. Authority
A. Environmental Protection Agency, Region 5

U.S. EPA Region 5 enters into this MOA in furtherance of its statutory and regulatory
responsibilities and authorities under: . e

the RCRA Subtitle C cleanup requirements, 42 U.S.C. § 6901 et seq.;



CERCLA , commonly known as Superfund, 42 U.S.C. § 9601 et seq.;

the TSCA, 15 U.S.C. § 2601 et seq., as it relates to PCB contamination under
Section 6 (e); and

the RCRA Subtitle | Underground Storage Tank requirements, Subchapter IX,
42 U.S.C. § 6991 et seq., pertaining to LUSTs.

B. Wisconsin Department of Natural Resources

The WDNR enters into this MOA in furtherance of its statutory and regulatory
responsibilities pursuant to:

Wisconsin Spill Law, s. 292.11, Wis. Stats.;

Wisconsin Environmental Repair Law, s. 292.31, Wis. Stats.;

Wisconsin Groundwater law, Ch. 160, Wis. Stats.;

Hazardous Waste Law, s. 291.37, Wis. Stats.; and

The respective administrative codes, including ch. NR 140, Wis. Adm. Code, and
the NR 700 rule series, Wis. Adm. Code.

ill. Background
Mandate and Authorization

The State of Wisconsin and U.S. EPA Region 5 are mandated to protect human health
and the environment. U.S. EPA Region 5 and the WDNR have a history of working
cooperatively to clean up contaminated properties and environmental media. U.S. EPA
has authorized Wisconsin for the base RCRA program and for the Corrective Action
program. In 1995, U.S. EPA Region 5 and the WDNR entered into a Superfund
Voluntary Cleanup Program Memorandum of Agreement, to clarify the intentions and
expectations of U.S. EPA Region 5 and WDNR at sites subject to CERCLA and
addressed by WDNR. This MOA replaces and supersedes the 1995 Superfund
Voluntary Cleanup Program Memorandum of Agreement. Since the TSCA PCB
program cannot be delegated to states, U.S. EPA Region 5 and WDNR agree to make
maximum use of the PCB Coordinated Approval provision in the Federal PCB
regulations (40 CFR 761.77). U.S. EPA Region 5 and the WDNR acknowledge the
potential benefits that can be achieved by clarifying the intentions and expectations of
U.S. EPA Region 5 and WDNR regarding the cleanup and reuse of contaminated
properties that are addressed by the WDNR under Wisconsin law

General One Cleanup Program Goals

Both the WDNR and U.S. EPA Region 5 acknowledge their mutual respect, positive
working relationship, and commitment to the successful implementation of this MOA. In
particular, the WDNR and U.S. EPA Region 5 seek to clarify the roles and
responsibilities of U.S. EPA Region 5 and the WDNR at contaminated properties, so as
to increase the numbers and timeliness of cleanups that will result in the protection of
human health and the environment by:

1) Supporting the use of the WDNR'’s RR program’s NR 700 series comprehensive
cleanup rules at properties where this approach is appropnate for achieving timely
and protective cleanups;



2)

3)

S)

C.

Providing coordinated and consistent technical assistance and information to allow
for informed decision making by property owners, prospective purchasers, lenders,
public and private developers, citizens, local units of government, and elected
officials;

Ensuring that the timely cleanup of sites protects human health and the environment,
and promotes revitalization of contaminated property for appropriate use; ‘

Facilitating the effective use of all available authorities and resources and select the
optimum programmatic tools to increase the pace, efficiency, and quality of
cleanups.

Promoting processes by which cleanups that are carried out under state authority are
performed in a manner that is consistent with federal objectives and comply with
requirements for the site or media of concern.

Specific Program Goals

The WDNR and U.S. EPA Region 5 intend to ensure that program-specific goals are
met, including:

1)

2)

3)

4)

For sites and facilities subject to RCRA Corrective Action, WNDR will ensure that the
following corrective action objectives are met: -

a) require the owner or operator to conduct facility-wide assessments to determine
the full nature and extent of releases;

b) ensure that all releases of hazardous wastes or hazardous constituents into the
environment from all Solid Waste Management Units and Areas of Concem are
addressed (on and off-site) where necessary to protect human health and the
environment;

C) provide meaningful opportunities for public involvement throughout the cleanup
process; and

d) ensure that remedies are protective of human health and the environment.

For sites subject to TSCA Section 6(e) requiring the cleanup of PCB contamination,
ensure the cleanup under this MOA follows applicable federal and state-laws;

For sites subject to RCRA Subtitle | LUST Corrective Action, WNDR will ensure that
the following corrective action objectives are met:

a) require the owner or operator to conduct facility-wide investigations, and
b) ensure that all releases of petroleum products or hazardous substances into the
environment from underground storage tanks are addressed (on and off-site).

For sites that may be subject to CERCLA, WDNR will ensure that the necessary
environmental response actions are taken in accordance with applicable federal and
state law and are protective of human health and the environment.



IV. OCP Implementation

A. Program Adequacy and Relevant State Authorities

1) Background

a)

b)

U.S. EPA Region 5 recognizes that the WDNR has successfully implemented
cleanups at sites subject to federal environmental cleanup authorities.

In particular, the WDNR’s RR program is responsible for inplementing the state’s
portion of the federal CERCLA program, RCRA Subtitle C Corrective Action
program, brownfields, state response initiatives, RCRA Subtitle | LUST
Corrective Action sites, and working with the U.S. EPA Region 5 TSCA PCB
program on relevant PCB remediation issues. The WDNR's various programs,
laws, and regulations work together to achieve appropriate environmental
remediation objectives and requirements as mentioned in section Il of this MOA.

¢) The WDNR intends to use, as appropriate, the ch. NR 700 series, Wis. Adm.

Code process for implementation of requirements at sites that may also be
subject to RCRA Subtitle C Corrective Action program, CERCLA, RCRA Subtitle
| LUST Corrective Action, and TSCA Section 6(e).

2) Evaluation of WDNR RR under CERCLA Section 128(a)

a) U.S. EPA Region 5 has evaluated the RR program for purposes of grant eligibility

under CERCLA § 128(a) and determined that the RR program includes each of
the four elements of a state response program as described in CERCLA §
128(a)(2). WDNR agrees to maintain all of these elements for the RR program
as follows:

i) Timely survey and inventory of Brownfields sites in Wisconsin. The WDNR
has initiated efforts to evaluate historic lists of sites to determine the priority of
those sites for follow up. In addition, the WDNR is undertaking an initiative to
locate historic brownfields properties not previously identified.

i) Adequate oversight and enforcement authorities and resources. Cleanups
under the RR program will result in timely and appropriate response actions
that protect human health and the environment and are conducted in
accordance with applicable state and federal laws. The WDNR has adequate
enforcement resources and authority to ensure completion of response
actions, including operation and maintenance or long-term monitoring if the
responsible party fails or refuses to complete the required actions.

i) Mechanisms and resources to provide meaningful opportunities for public
~ participation. WDNR's ch. NR 714, Wis. Adm. Code, sets forth a process

for public participation on cleanup decisions, and the public has access to
site-specific documents.

iv) Mechanisms for approval of cleanup plans and verification of completed
response actions. U.S. EPA Region 5 has determined that the cleanup




3)

4)

b)

program under the RR program reviews all requests for case closure or a
Certificate of Completion, and renders a written decision approving the
investigation and cleanup activities.

U.S. EPA Region 5 has reviewed and evaluated the RR program and determined
that it provides adequate access to information and meets the public record
requirement described in CERCLA Section 128(b)(1)(C). Through Wisconsin’s
Open Records Law and the WDNR'’s web-based Bureau for Remediation and

. Redevelopment Tracking System, which contains data on over 19,000 sites,

WDNR will maintain and continue to make this record available to the public.

Recognition of WDNR standard-setting processes and standards

a)

b)

U.S. EPA Region 5 has reviewed and evaluated Wisconsin's cleanup standard-
setting processes, including its risk-based process and standards in chs. NR 720
and 140, Wis. Adm. Code, and has determined that the WDNR’s procedures and
standards will result in cleanups that meet the objectives of the RCRA Subtitie C
Corrective Action program, CERCLA, RCRA Subtitle | LUST Corrective Action,
and TSCA Section 6(e) for sites subject to this MOA

Based on the assessment of WDNR's capabilities and authorities as listed
above, U.S. EPA Region 5 has determined that the standards and processes in
ch. NR 140, Wis. Adm. Code, for groundwater, and ch. NR 720, Wis. Adm. Code,
to establish residual soil contaminant levels or performance standards for each
exposure and migration pathway of concemn will result in cleanups that meet the
objectives of the RCRA Subtitle C Corrective Action program, CERCLA, RCRA
Subtitle 1. LUST Corrective Action, and TSCA Section 6(e) for sites subject to this
MOA. ‘

Recognition of WDNR RR program processes

a)

b)

d)

e)

The cleanup criteria specified in the ch. NR 700, Wis. Adm. Code rule series
provide for land use-based cleanups which may entail deed restrictions,
placement on WDNR's GIS (Geographical Informational Systems) Registry of
Closed Remediation sites, a combination of those institutional controls, or other
restrictions in order to meet the criteria specified for each land use category. -

The WDNR will utilize criteria specified in the ch. NR 700 Wis. Adm. Code rule
series when reviewing and approving institutional controls.

The WDNR acknowledges its responsibility with respect to RCRA Corrective
Action, CERCLA, and RCRA Subtitle | LUST Corrective Action to ensure that
any investigation and cleanup conducted under state authority meets the
objectives and requirements of the federal programs addressed by this MOA.

‘"The WDNR acknowledges it will issue a state approval to remediate PCB

contamination under this MOA, including Attachment 1, which is consistent with
TSCA Section 6(e). ‘

Based on the assessment of the WDNR's capabilities and authorities, U.S. EPA
Region 5 had determined that the processes in ch. NR 726, Wis. Adm. Code, for



determining when no further cleanup action (i.e., closure) is necessary, will result
in cleanups that meet the objectives of RCRA Subtitle C Corective Action
program, CERCLA, RCRA Subtitle | LUST Corrective Action, and TSCA Section
6(e) sites subject to this MOA.

f) U.S. EPA Region 5 has reviewed and evaiuated the WDNR’s RR program, rules,
public record and participation requirements and guidances, and has determined
that this comprehensive state cleanup program is adequate to ensure that the
federal objectives identified in Section IlI.C. are met at sites subject to this MOA.

B. Future EPA Action

) Generally, U.S. EPA Region 5 does not plan or anticipate taking action under the
authorities listed in paragraph !l.A at a site or facility described in Section |.B.1 of this
MOA and being addressed or overseen by the WDNR while that site or facility
remains in compliance with the RR program and the authorities listed in paragraph
11.B, except where one or more of the following circumstances apply:

a) The WDNR requests that U.S. EPA Region 5 provide assistance in the
performance of a response action;

b) U.S. EPA Region 5 determines that contamination has or will migrate across the
state line; or U.S. EPA Region 5 determines that contamination has migrated or
is likely to migrate onto property subject to the jurisdiction, custody, or control of
a department, agency, or instrumentality of the United States and may impact the
authorized purposes of the federal property;

c) After considering the response activities already taken at the site, U.S. EPA
Region 5 determines under the authorities listed in paragraph Il.A that the site or
facility may present an imminent and substantial endangerment to public health
or welfare or the environment,;

d) After considering the response activities already taken, U.S. EPA Region 5
determines that the PCB contamination subject to TSCA Section 6(e) poses an
unreasonable risk of injury to heaith or the environment; or

e) WDNR fails to respond in a timely manner to a known situation where
institutional controls, engineering controls, land use restrictions, or other
- conditions placed on a property by the WDNR are no longer protective of public
health or the environment, given the current conditions at the property, except
where inconsistent with CERCLA § 128. '

2. (a) U.S. EPA does not generally anticipate taking action under RCRA Subtitle C for
corrective action non-compliance at a facility described in Section 1.B.2(a) of this
MOA, as long as that facility is in compliance with the corrective action portion of the
state license (i.e. the state equivalent of a RCRA permit) unless one or more of the
conditions specified in NR 680.40 (the state analog to 40 C.F.R. Section 270.4(a))
exists.

(b) U.S. EPA does not generally anticipate taking action under RCRA Subtitie C for



corrective action non-compliance at a facility described in Section 1.B.2(b) of this MOA
as long as that facility is in compliance with the state corrective action order.

3) CERCLA § 128(b) provides limitations regarding federal enforcement actions at
“eligible response sites”, as defined in CERCLA § 101(41), that are being addressed
in compliance with a state program that (1) specifically governs response actions for
the protection of public heaith and the environment and (2) maintains and updates a
‘public record, as required by CERCLA § 128(b)(1)(C). These limitations operate as
a matter of law and are subject to the exceptions listed in CERCLA 128(b). Thus,
subject to the exceptions in CERCLA § 128(b), U.S. EPA does not plan or anticipate
taking an administrative or judicial enforcement action under CERCLA §§ 106(a) or
107(a) against a person regarding a specific release at an eligible response site that
is being addressed by that person in compliance with the RR program.

C. Reservation of Rights

This MOA does not have any legally binding effect, does not create any legal rights or
obligations, and does not in any way alter the authority of WDNR or U.S. EPA Region S5
under state or federal law. This MOA does not replace or amend the Resource
Conservation and Recovery Act (“RCRA") MOA for Wisconsin’s authorized RCRA
program. This MOA is intended to implement the efficiencies and innovations contained
in U.S. EPA’'s OCP initiative and the WDNR’s comprehensive cleanup rules and to
achieve cleanups that comply with federal and state cleanup requirements. U.S. EPA
Region 5 continues to have its authority to bring enforcement action under federal law.

Nothing in this MOA modifies federal or state statutory requirements (or regulations
promulgated there under) or WDNR’s responsibility to fully implement Wisconsin's
authorized hazardous waste program under RCRA ‘

D. Coordination Between the WDNR and U.S. EPA Region 5

1) U.S. EPA Region 5 and the WDNR have developed a process for prioritizing sites or
facilities and determining which agency is primarily responsible for a particular site.
Key to the success of this process is frequent communication between U.S. EPA
Region 5 and the WDNR regarding RCRA Subtitle C Corrective Action facilities,
CERCLA sites, high-priority state-lead LUST sites under the jurisdiction of the
WDNR, TSCA Section 6(e) sites subject to this MOA, and overall program
implementation. As part of this process, the WDNR may request, and U.S. EPA
Region 5 may transfer to the WDNR, primary responsibility for overseeing activities
at a federal-lead facility within the legal parameters of that program. For TSCA
Section 6(e) sites, U.S. EPA Region 5 may acknowledge the sufficiency of proposed
cleanups under a PCB Coordinated Approval. U.S. EPA Region 5§ and the WDNR
hereby commit to continuing implementation and improvement of this process.

2) Frequent communication between U.S. EPA Region 5 and the WDNR is critical to
the success of this MOA. U.S. EPA Region 5 and the WDNR commit to continuing
to share information on sites or facilities, implementation priorities, new program
initiatives, cleanup criteria decisions, federal grant opportunities and other relevant
issues. :



3) In order to achieve this level of communication, the WDNR and U.S. EPA Region 5
will conduct semi-annual meetings or conference calls to discuss progress in
implementing this MOA, the WDNR's overall cleanup program, achieving state and
federal commitments, funding opportunities and facility- or property-specific
concems.

4) This OCP MOA clarifies U.S. EPA Region 5's intentions regarding those closed sites
or facilities addressed under Wisconsin's NR 700 rule series, Wis. Adm. Code, as set
forth in section IV.B of this MOA, subject to the limitations set forth herein or as may
be required by law.

5) The cleanup criteria in the NR 700 rule series, Wis. Adm. Code, provide for land use-
based cleanups, which may entail restrictive covenants, or other restrictions in order
to meet the criteria specified for each land use category. The WDNR will utilize
these criteria when reviewing and approving institutional controls used in lieu of -
restrictive covenants.

6) For sites or facilities with PCB contamination, the parties agree to implement the
review process in Attachment 1. Attachment 1 explains the WDNR-U.S. EPA
coordinated review and approval process and clarifies the roles of each Agency.
This MOA does not supersede or eliminate the PCB remediation and disposal
options available to facilities under 40 CFR Section 761.61.

V. Entry and Modification

This MOA has been developed by mutual cooperation and consent and hereby becomes
and integral part of the working relationship between U.S. EPA Region 5 and the WDNR.

U.S. EPA Region 5 enters into this MOA based upon review of WDNR's cleanup criteria
and processes. The WDNR agrees to provide U.S. EPA Region 5 with prompt notice of
significant changes to the laws, regulations, and guidance and practices addressed
through this MOA. The WDNR and U.S. EPA Region 5 agree to review this MOA, if U.S.
EPA promulgates new regulations or develops relevant guidance after the effective date
of this MOA.

This MOA may only be modified by the mutual written agreement of both parties, or it
may be terminated by one Party after a 45-day notice to the other Party.

For the Wisconsin Department of Natural Resources

Q«.&m MES ',/04__
' Date :

For the U.S. Environmental Protection Agency, Region 5

1«_\__3 Q e l! /‘?—J /QL.
Daté /
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