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The title of these remarks I take from the heading of the famous Section
11 of the Public Utility Holding Company Act of 19835. That section is entitled
"Simplification of Holding Company Systems"”. As wused in the statute the term
"simplification" comprehends not only the reduction of capital structures by
the elimination of intermediate holding companies, the redistribution of in-
equitably distributed voting power and the like, but also the change of the
utility holding company map of this country from its present arrangement to
one where there shall be with few exceptions a collection of simple, corporate~
1y unconnected, integrated public utility systems.

My remarks* today deal with the problems of administration of this sec-
tion as revealed in the actual work of the Securities and Exchange Commission.
Purposely I refrain from any discussicn as to the constitutional validity of
this provision. Likewise I do not plan to discuss the nmerits of this section
from a political or an economic viewpoint.

Preceding the enactment of this law, there occurred a bitter legislative
battle, particularly on the issue of Section 11 vel ron. Shortly after its
enactment a number of the leading public utility holding companies instituted
suits to test the constitutionality of the statute by seeking to enjoin its
enforcement. The Securities and Exchange Commission on November 26, 1935,
brought suit against the Electric Bond and Share Company to enjoin certain
operations of the company because of its failure to register under the Act,

A nunmber of holding companies registered with the Commission and the early
precedents under the Act were developed in connection with the problems of
these registered companies. Recause most of the largest and mcst complicated
holding company systems had sought court relief and thus avoided Comnission
control, fewer precedents have been made under the statute than would other-

wise have been formulated.

Following the decision of the United Siates Supreme Court on March 28,
1938, in Electric Bond & Share Company, et al. v. Securities and Exchange Com~
mission, which affirmed, on the facts therein contained, the validity of the
registration provisions of the Public Utility Holding Company Act of 1035,

* I acknowledge my indebtedness to W. C. Gilman and W. M. Hickey of New York,
Publie Utility Consultants, for valuable assistance in the preparation of
this paper.
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questions arlising from the operation of the Act as a whole took on a more ime
mediate significance. The E£lectric Bond and Share Company case was instituted
by the Commission itself for the purpose of accelerating a final determination,
at least of the preliminary questions of law which were raised by the opera-
tion of the Act, viz., can Congress compel the registration of a holding com-
pany which has a corporate organization like that of the Flectric Bond and
Share Company and carries on the utility business in similar fashion. Pending
the Supreme Court's decision in that case the Commission and the Attorney
General adhered to a policy of withholding the sanctions of the Act and of
limiting its administration to such companies as voluyntarily had registered
under the Act.

Although the decision in the Electric Lond and Share Company case is
limited in scope in that it affirms the jurisdiction of the Commission only
over such holding company systems as may fall within the facts of that case,
and although it passes directly only upon the registration provisions of the
Act, the response of the industry was a general movement on the part of all of
the holding companies which were agtually or potentially affected by the Act
to register and to attempt to work out compliarnce with the other provisions,
injtially at least, through acceptance of the administrative functions of the
Securitles and Exchange Commission. 1/

The mechanism of regulation follows a now well-established pattern. The
use of the mails and facilities of interstate commerce are prohibited to all
but registered holding companies. Upon registration the companies are sub-
Jected to close gupervision in their security transactions, acquisitions of
assets, disposition of assets, service contracts, intercompany transactions,
use of proxles, accounts and reports, and eventually to control over their
corporate structure and geographical location.

The broad scope of the Act is indicated by the definitioms in Section 2.
A holding company is defined to mean any company which directly or indirectly
owns, controls or holds with power to vote, ten per cent or more of the out~
standing voting securities of a public utility company or of another holding
company. A subsidiary company is defined to mean any company, ten per cent or
more of the outstanding voting securities of which are directly or indirectly
owned or controlled, or held with pover to vote by a holding company. Thus a
prima facie relationship calling for registration is made out where there
exists an ownership of ten per cent or more of the voting securities of a gas

or electric utility.

In order to provide for unusual situations the Commisslon is empowered,
after hearing, to find that companies owning less than the stated percentage
of voting securities are nevertheless subject to the Act Lf such companies
actually exercise such a controlling influence over the management or policles
of any public utility or holding company as to make it necessary or appropri-
ate in the public interest or for the protection of investors or consumers:
that such person be subject to the obligations, duties, and liabilities im-
posed by the Act upon holding companies. The basis for this sweeping author-
ity was, of course, the extent to which through pyramiding there had grown up
1/ By its regulation, Rule 4, any document filed with the Commission may con-

tain "express reservation of and refusal to waive, any constitutional or
legal rights". It has been uniformly held that registration involved no

such waiver.
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in the utility industry a serious separation of ownership from contrel. Thus
far this extraordinary power has not been invoked.

It should be emphasized, however, that the Act does provide for the making
of an application to the Securities and Exchange Commisslion for a declaration
that the applicant, even though within the definition of the statute, is not a
holding company or a subsidiary company. 2/ In the absence of contest as to
the application of the Electric Bond and Share Company decisien, 3/ it is clear
that the Public Utility Holding Company Act of 1935 applies very generally to
the gas and electric utility industry, and admits cf an initlial exemption from
its provisions only as to such companles or systems that are predominately in-~
trastate in character, 4/ predominately operating companies or are only in-
cidentally holding companies, being primarily engaged or interested in one or
more businesses other than the business of a public utility company.

Despite the heated debates and the public excitement during the passage
of the 1935 statute, there existed a surprisingly large bedy of informed
opinions within the utility industry favorable to Federal regulation of holde
ing companies. 3Section 11 very early in the controversy was characterized as
the "death sentence", thus bringing into the arena of debate emotionalism
which tended to obscure a real understanding of the objectives of the law as
a whole. 5/ That phase caught on so well in the popular and professional
imagination that it still is used colloquially to identify the simplification
section.

While the develcpments thus far under the administration of the Act by
the Securities and Exchange Commission would seem to indicate that the impli-
cations of "the guillotine" were exaggerated, it is still true that the great-
est attention to the Act, both on the part of the Commission and on the part
of the affected companies, is being devoted to procedure under that section.

There can be no question that the purpose of the Act, as indicated not
only in its final provisions, but also in the legislative deliverations leading

2/ A well-conceived provision of the statute, Section 2 (a) (7) and {8), en-
ables a company flling in good faith an application for an order declaring
it not to be a holding company or an intermediate company or a subsidiary
company to escape the obligation of such a status until the Commission acts
on the application.

3/ In many cases the decision of the companies to register represented a prac-
tical judgment that the welfare of those companies was more likely to bve
advantaged by working out the problems involved in regulation co-operatively
with the Commission rather than tc risk the inevitable losses consequent

upon protracted litigation.

4/ It should be poinied out that despite the broad scope of the 1935 lew,
there is a very substantial part of the electric and gas industry of this
country outside the scope of Federal control, e.g., Consolidated Edison of
New York, Boston Edison Co., Consolidated Gas Electric Light & Power Co.
of Baltimore, Commonwealth Edison Co., Southern California Fdison Co.,
Pacific Gas and Electric Co., etc.

3/ The importance of this section as furnishing a mechanism for eliminating
unnecessary corporate complexities has been lost sight of in the conflict
over the propriety of compulsory physical integration.
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up to its enactment, is to arrest the further extension of the holding come-
pany device as it had developed in the gas and electric utility field, and to
bring about a simplification of the corporate structures of existing holding
company systems and a geographical integration of the operating territories
within each system, This purpose is reflected in provisions of the statute
other than those of Section 1l. 8/ Thus Section 9 of the Act imposes drastic
restrictions against the acquisition, without the approval of the Commission,
by a registered holding company or any of its subsidiaries of any securities
or utility assets or any other interest in any business.

Section 10 of the Act, in setting up the standards for the Commission's
approval of the acquisition of securities and utility assets which are not
exempted under other provisions or rules, expressly requires the Commission .
to deny the application to acquire where the acquisition tends toward inter-
locking or concentration of control, when the fees are excessive or the
acquisition is not reasonably related to the earning capacity of the utility
assets being acquired or the utility assets underlying the securities to be
acquired, or where the acquisitign unduly complicates the holding company
system or is detrimental to the public interest. Even if all these elements
are found favorable to the applicant, the Commission must refuse to approve
a proposed acquisition if it is unlawful under Section 8 or is detrimental
to the carrying out of Section 11. The Commission must also find in the case
of the proposed acquisition of securities or utility assets of a public util-
ity or holding company that it "will serve the public interest by tending
toward economical and efficient development of an integrated public utility
system." 7/

6/ This ultimate purpose of the Act is definitely stated in its "preamble™,
Section 1, and in particular in Sectlion 1 (c), which reads as follows:

"{c) Wher abuses of the character above enumerated become persistent
and widespread the holding company becomes an agency which, unless reg-
ulated, is injurious to investors, consumers, and the general public; and
it is hereby declared to be the policy of this title, im accordance with
which policy all the provisions of this title shall be interpreted, tc meet the
problems and eliminate the evils as enumerated in thls section, connected
with public-utility holding companies which are engaged in interstate
commerce or in activities which directly affect or burden interstate com-
merce; and for the purpcse of effectuating such policy to compel the sim-
plification of public-utility holding company systems and the elimination
therefrom of properties detrimental to the proper functioning of such sys-
tems, and to provide as soon as practicable for the elimination of public-
utility holding companies except as otherwise expressly provided in this
title. " :

7/ Section 10 provides:
"{b) If the requirements of subsection (f) are satisfied, the Com-

mission shall approve the acquisition unless the Commission finds that-

"{1) such acquisition will tend tcwards interlocking relations or
the concentration of control of public-utility companies, of a kind or to
an extent detrimental to the pudlic interest or ihe interest of investors
or consumers;

{cont,)



-5 -

Section 7 of the Act similarly has a bearing on Section 11, for it es-

tablishes standards of simplified and conservative finance, which should of
themselves tend towards the development of simplified capital and corporate

structures.
finaneing, not only with relation to the kind of security which may be issued,
but also with reference to the kind of property which may constitute the lien,
the purpose of the issue, its relationship to the exlsting financial structure

This section lays down very strict standards for public utility

of the holding company, ete. 8/

7 {cont. }/ "{(2) in case of the acquisition of securities or utility assets,

the consideration, including all fees, commissions, and other remuneraticn,

to whomsocever paid, to be glven, directly or indirectly, in connection
with such acquisition is not reasonable or does not bear a fair relation
to the sums invested in or the earning capacity of the utility assets to

be acquired or the utility assets underlying the securities to be acquired;

or
*{3) such acquisition will unduly complicate the capital structure
of the holding-company system of the applicant or will be detrimental to

the public interest or the interest of investors or consumers or the prop-

er functioning of such holding company system."

The same section further provides:

"{c) Hotwlithstanding the provisions of subsection (b), the Commission

shall not approve =

"{1) an acquisition of securities or utility assets, or any other
interest, which is unlawful under the provisions of Section € or is det-
rimental to the carrying out of the provisions of Section 1ll; or

"(2) the acquisition of securities or utility assets of a public
utility or holding company unless the Commission finds that such accule
sition will serve the public interest by tending towards the economical
and efficient development of an integrated public-utility system. This
paragraph shall not apply to the acquisition of securities or utility
assets of a public-utiiity company operating exclusively outside the
United States.”

3

Section 7 (¢) states as follows!

"{c) The Commission shall not permit a declaration regarding the
issue or sale of a security to become effective unless it finds thate-

“{1) such security is (A) a common stock having a par value and
being without preference as to dividends or distribution over, and having
at least equal voting rights with, any outstanding security of the dec-
larant; {B) a bond (i) secured by a first lier on physical property of
the declarant, or (ii) secured by an obligation of a subsidiary company

of the declarart secured by a first lien on physical property of such sub-

sidiary company, or (1ii) secured by any other assets of the type and
character which the Commission by rules and regulations or order may pre-
scribe as appropriate in the public interest or for the protection of in-
vestors; {(C) a guaranty of, or assumption of liability on, a security of
another company; or (D) 2 receiver's or trustee's certificate duly auth-
orized by the appropriate court or courts; or

{cont.)
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Section 12 likewise contains provisions which should ultimately have a

material effect on the deviopment of simplified structures. These provisions
place restrictions on inter-company transactions, dividends, acquisition of a
company's own securities, and sale of assets and investments owned. Even if
there were no mandate to achieve simplification the various restrictions af-
fecting the financial operations of holding company systems would in time
have great effect in achieving a certain degree of simplification. 9/

8 (cont.y"!2) such security is to be issued or sold solely (A) for the purpose of

refunding, extending, exchanging or discharging an outstanding security of
the declarant and/or a predecessor company thereof or for the purpose of
effecting a merger, consolidation, or other reorganizations; (B) for the
purpose of financing the business of the declarant as a publice-utility com-
pany; (C) for the purpose of financing the business of the declarant when
the declarant is neither s holding company nor a public-utility company;
and/or (D) for necessary and urgent corporate purposes of the declarant .
where the provisions of paragraph (1) would impose an unreasonable financial
burden upon the declarant and are not necessary or appropriate in the pub-
lic interest or for the protection of investors or consumers; or

"{3) such security is one the issuance of which was auvthorized by the
company prior to January 1, 1835, and which the Commission by rules and reg-
ulations or order authorizes as necessary or appropriate in the public in-
terest or for the protection of investors or consumers,"”

Section 7 (d) states as follows:

"(d) If the regquirements cf subsections {(c) and (g) are satisfied, the
Commission shall permit a declaration regarding the issue or sale of a sec-
urity to become effective unless the Commission finds that--

"(1) the security is not reasonably adapted to the security structure
of the declarant and other companies in the same holding company system;

"{2) the security is not reasonably adapted to the earning power of
the declarant;

"({3) financing by the issue and sale of the particular security ls not
necessary or appropriate to the economical and efficient operation of a bus-
iness in which the applicant lawfully is engaged or has an interest.

“(4) the fees, cornissions, or other remuneration, to whomsoever pald,
directly or indirectly, in connection with the issue, sale, or distribution
of the security are not reasonable;

{54 In the case of a security that is a guaranty of, or assumption of
liability on, a security of another company, the circumstances are such as
to constitute the making of such guaranty or the assumption of such liabil-
ity an improper risk for the declarant; or

"(8) the terms and conditions of the issue or sale of the security
are detrimental to the public interest or the interest of investors or
consumers.

prohibits upstream loans,

Section 12 (b) = regulates intercompany loans.

Section 12 l(c) ~ regulates acquisition of own securifies and payment of dividends.
Section 12 (d) - regulates sale of assets and investments.

Sections 12 (f) and 12 {g) ~ regulate transactions between associates and

affiliates.

Section 12 (a)
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Section 30 of the Act directs the Commission to make broad studies look-
ing forward to economic and geographic integration.

These provisions would seem to reflect an intention on the part of Cong-
ress that while a concomitant purpose of the Act is to protect the investors
and consumers in the utility industry, in security matters, the administration
of the Act for those purposes should at least be consistent with the simpli-
fication and integration objectives as set up in Section 11.

The Commission has already had before it a number of cases involving
acquisitions of securities or properties wherein it has considered and dis-
cussed the effect of the acquisition on Section 11 (see Appendices A, B, C,

D, E, ¥ and G.) It will be noted from a review of these Commission releases
that the Commission was very carceful in its treatment of the difficulties of
Section 1l. No clue as to the ultimate judgments under that section was fur-
nished but the Commission's approach seemed sensitle, 1In effect it has held
that an acquisition of securities or of utility assets may be approved even if
no direct move is made toward physical integration, at least in those instances
where the degree of diversification was notv by the acquisition increased., At
an early date in the administration of this lew the Commission made public an
opinion of its General Counsgl clarifying the degree to which Section 11 must
be considered in reference to acguisitions occurrini in connection with a re-
organization of a holding company and announcing a liberal policy of interpre-
tation. 10/

The duties ol administration under Section 11 may te summarized as follows:

1 -~ The Commission is required to examine the corporate structure of
every registered holding company and subsidiary company therecof to determine
the extent to which the corporate structures of such systems may be simplified
and the business thereof confined to an integrated public utility system.

2 = It is the duty of the Commission, as soon as practicable after Jan-
uary 12, 2038,11/ to require that such steps as it shall recommend for simpli-
fication or integration shall be carried out. The section also provides that
any registered holding company or subsidiary company at any time after

10/ "But there is nothing in the terms of the Act which would prevent the
Commission from sanctioning the acquisition by a reorganized company of
several integrated systems in different localities or regions if the re-
sult of the acquisitions was merely to tind together under common control
companies or properties previously under common ceontrol and no others,
particularly if the acquisition by the new reorganized compapy would facil.
itate and protect investors in the ultimate segregation, divestrent of
control, reorganization or liquidation of the properties which may later
be required under Section 11." ~ Cpinion of the Ceneral Counsel December
23, 1935. Holding Company Act Release No. 54.

11/ This date is by no means a deadline. There is no sanction in the statute
itself as to the vital juestion "when". The erormity of the task and the
novelty of the legal ard economic problems involved make haste in this
matter undesirable and unattainable.
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January 1, 1938, may submit its own plan for simplification and integration,
upon which the Commission shall conduct hearings and make an order. The sec-
tion also gives the Commission power to intervene in any reorganization pro~
ceeding to assure itself that such a2 reorganization shall be consistent with
the purposes of Section 11, and further authorizes the Commission to invoke
the jurisdlction of the Federal courts to enforce any of its orders under
Section 11.

There is still a respectable opinion that a diversified system in the
utility field may be shown to be more desirable than one which is territorially
integrated. 12/ However this report deals with the law as we find it, which
adopts the philesophy of integration and rejects the economics of diversif-
ication. It cannot be denied that the Act outlaws diversification as the
final pattern of our private utilities. For purposes of this paper the rel-
ative merits of the two ideas need not be discussed.

There is little likelihood that the conflict centering around geograph-
ical integration will be resolved in the near future. A constructive and
patient administration of the iaw by the Commission will do much to bring
about orderly acceptance of this basic postulate of the law even in the ab«
sence of an early determination from the courts favorable to the law as writ-
ten.

The other function under Section 11, viz. corporate simplification, has
received more willing acceptance. No one can soundly maintain that corporate
and capital structures ought not to be simplified - if it is demonstrable
that existing complexities are either the vehicle of abuse, or merely unnec~
essary.

The last decnde witnessed a rapid extension of the holding company teche
nique in many fields. Stimulated in part by the tax laws permitting consol-
idated returns, a corporate maze developed, particularly in the public utility
field, which made financial irregularities difficult to detect, state regulas
tion ineffective and investment judgment fraught with peril. Disclosures by
public agencies of how the holding company device had been used as a tool of
financial oppression brought on the device itself much deserved public con-
demnation. The tax laws were amended %o abolish consolidated returns and to
impose an inter-corporate dividend tax, This latter provision has been en-
ormously effective in simplifying the capital structures of innumerable.com-
panies in the business field generally as well as in the public utility field.

12/ That all the leaders of the helding company industry are not yet recon-
ciled to the policy of geographic integration contained in Section 11 of
the Act is indicated pretty clearly in the letter of tke recently organ-
ized committee of the industry for co-coperation with the Securities and
Exchange Commission sent to Chairman Douglas on May 5th which stated in
part:

"In this connection, these executives also expressed their belief
that the fundamental principle of diversity of investment which is rep-
resented here by both geographic locaticn of operating properties and
character of busiiness served by them, is a very important factor and in
the raisind of additional cepital, and that such principle should be
preserved in the public interest."
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The Securities and Exchange Commission is at the present time actively
making the required studies under Section 11 involving both integration and
simplification. Economic and geographic integration of utility companies is
of necessity still a somewhat indefinite subject., Since the question of
corporate and capital simplification is the more immediate and is, in fact,
a prelude to a solution of the integration problem, a large part of the
Commission's efforts is devoted to corporate simplification.

Progress under Section 11 in the near future then will probably be
primarily along the lines of corporate and capital simplification. Progress,
of course, will be made toward economic and geographic integration, but
primarily in connection with simplification. That is, in connection with each
working out of a simplification problem, integration must be considered, and
as each case is settled certain principles with reference to economic and
geograrhic integration will become established. This does not mean that the
Commission can or will permit long delays in developing plans for jeographical
integration. The Chairman this morning served notice on utility executives
that full compliance with the statute would be required. However, the prob-
lems 2re so difficult that years of effort may be necessary before sub-
stantial integration of the industry will be achieved.

This trend in the development of simplification and integration under
Section 11 can ve illustrated by the case of American Water Works & Electric
Co. That holding company system had a problem considerably less difficult
than those facing most of the other large holding company systems, because of
the fact that its electric utility properties consist essentially of one
large interconnected system located in one region, northern West Virginia,
western Maryland and western Pemnsylvania. The problem facing American
Water Works & Electric Co. was essentially one of corporate and capital sime
plification, together with the question of whether its important interests
in 2 number of water companies were "reascnably incidental or economically
necessary or appropriate in the public interest or for the protection of
investors or consumers and not detrimental to the proper functioning of" its
system.

During 1937 American Yater Works & Electric Cc. filed a plan under
Section 11 (e) of the Act, which provides for the filing of voluntary plans
by companies. This plan provided essentially for simplification through the
elimination of an intermediary holding company. Such an elimination in it~
self would not be particularly difficult, but in this case there were large
issues of debentures and preferred stock of the intermediary holding company
in the hands of the public which had to be redeemed, Hence, financing by
American Water Works & Eleciric Co. was necessary to provide the funds to
redeem these securities, However, the management of the company correctly
advocated that before investors would purchase new securities of American
Water Works & Flectric Co. they would have to be assured that American Water
Works & Electric Co., would not be subject to the "death sentence", or in
other words that it would be for years to come a continuing enterprise in
substantially the same form as now constituted.

Late in 1937 the Commission issued its findings, opinion and order in
this case, approving the cempany's plan. 1In granting this approval it con-
cluded that the electric operaticns of the systen conformed to the standards
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of an "integrated public-utility system", as defined in the Act, that the com-
bination of minor gas properties with the electric properties under such cir-
cumstances constituted a single integrated system, and that the ownership of
other businesses (primarily the water companies) were "reasonably incidental
and economically appropriate". Thus, in this manner certain principles of
economic and geographic integration were expressed in a case involving primar-
ily corporate and capital simpiification. This was an important, though in
relation to the whole problem a limited precedent (a) on the gquestion of
geographic integration and (b) on the question of what other enterprise can

be regarded as reasonably incidental to a holding company system. 13/

It is generally expected that future progress in the next few years in
connection with economic and geographic integration will be made in this same
case method. There is no indication as yet that the Commission looks upon
the integration provisions of Section 11 as a Procrustean bted into which every
holding company is to be forced abruptly. In fact, in the case of Peoples
Light & Power Co. it stated definitely that the working out of the integration
provisions of Section 11 must be “evolutionary rather than revolutionary".
Thus, while the policy of the Commission must be, under the present provisions
of the Act, that the mandate of Congress as to simplification will not be ac~
complished until holding companies in general, with certain exceptions, are
done away with, it is universally recognized that such results cannot be pre-
emptorily demanded or brought about merely by Commission fiat but only by
patient and intelligent administrative supervision,

That this analysis is correct is further strengthened by the often~stated
policy of the Securities and Exchange Commission in encouraging the filing of
voluntary plans by the companies., For example, in the American Water Works
& Electric Co. case 14/ the Commission stated:

"In concluding this opinion, the Commission wishes to point
out that two alternative methods of securing compliance with the
simplification reguirements of Section 11 are provided in the
statute. Cne 1s by an order under Sectlon 11 (b), which may be en-
forced through the courts, as provided in Sectien 11 {(d}); the other
is by a voluntary plan of a registered holdirg company pursuant to
the provisions of Bection 11l {e), whereby the Commission is em—
powered to approve a voluntary plan devised to enable an gpp}icant to
comply with the requirements of Section 11 (b). The Commission rec-—
ognizes that it is highly desirable that the simplification require-
ments be effectuated by woluntary and co-operative proceedings under
Sections 11 (e) rather than by involuntary proceedings under Sections

13/ One of the most important guestions likely to be raised in connection with
judicial review of the statute will involve the question of delegation of
legislative power, a question not regarded as a threat to Federal legis-
lation until a few years ago. The very nature of the task imposed by
Congress necessitated broad grants of power to the administrative agency
not only for the attainment of the ends of the law, but to give that
flexibility without which hardship on the industry night result., To the
extent that the Commission spells out in a series of precedents its own
conception of what the delegation meant, the constitutional dangers are

likely to be minimized.

14/ See Securities and Exchange Cormmission Holding Company Act Release No.
049, dated December 30, 1937.
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11 (b) and 11 (d). For this reason it is the policy of the Com-
mission to render all appropriate assistance to the executives of

a holding company system desiring to comply voluntarily with the
simplification provisions of the Act. That policy has been followed
in this case and has been facilitated by the constructive co-
operation of the applicant's officers.”

This point of view has since been reiterated time and again in public
statements by the Commission.

Even a passing familiarity with problems involved in integration is suf-
ficient to convince one that the objectives set by the statute are realizable
only afier many years of patient and competent effort on the part of the Com~
mission and the industry. This effort to be successful within a reasonable
time must not be made in an atmosphere of antagonisms and litigation, dut
rather in a constructive and friendly spirit. It is doubtful if a final order
for the compulsory rearrangement of one of our large utility holding company
systems could be achieved until after years of hearing before the Commission
and litigation in the courts, where all the conflicting interests of the
various security holders could be impartially adjudicated. Even if the action
of the Commission involving compulsion were to be given a complete judicial
approval, the final results in the larger aspect of a social problem will be
far less advantageous if the solution is had through administrative and judi-
cial compulsion than if it be brought about by orderly co-operatlive endeavor,
This aspect of the problem is recognized by the Commission and must, of course,
be recognized by the leaders of the industry. Prom the viewpoint of wasted
effort, impalired security values, etc., the advantages of voluntary rearrange-
ment far outweigh the advantages of "trial by battle”,

The development of a co~operative technique in ald of administration, it
seems to me, can be an immediate objective of the publiec utility holding com-
pany industry without in any way impairing or prejudicing its rights to have
the major powers granted by Congress to the Commission tested as to their con-
stitutional bases. It is not beyond the realm of accomplishment that the ine-
dustry will work out a method whereby adjudications of these powers will pro-
ceed in orderly fashion while the administration of the law by the Commission
will not be impeded.

There is practical unanimity on the part of all critics of the public
utility industry in this country, whether friendly or otherwise, that a mgjor
cause of the evils which brought about the strict measure of governmental con-
trol now obtaining was the unbridled competition on the part of the holding
company systems to acquire operating companies. This led to the artificlal
inflation of property values which was bound to affect the rates and inevit-
ably distorted the security structures of these companies. Many of the evils
from this competitive campaign were left to be worked out by the Commission
under its extraordinary powers to eliminate writeups, etc. Strangely enough,
in any voluntary rearrangement pursuant to the integration section of the Act
the industry will find itself face to face with a modified form of this seri-
ous evil of the last decade. Assume a holding company system which because
of its diversification just cannot integrate some parts of its properties
into its own system. 15/ It must therefore sell or trade these properties.

15/ Mr. Floyd Odlum, President of Atlas Corporation, had described a system in
which his company is the largest individual security holder and as violat-
ing “"practically every basic provision of the Holding Company Act, the
company's subsidiary properties being mostly 'utility islands' entirely
surrounded by major systems, belonging to other major groups.”
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Assume further that a particularly attractive operating company may be inte-
grated into one of three systems and in each case be in compliance with the
integration standard as determined by the Commission. The holding company
system owning the property can offer it to the highest bidder, and with three
competitors the bidding is likely to be spirited. There is danger that the
price may be beyond that which on sound principles can be justified. Of course
the Commission can coerce the sale to one of the three competing systems by
announcing in advance a complete pattern for rearranging all holding company
systems of the country, Eowever, such a task is tremendous, involves grave
risks of administration, and probably as a practical matter cannot be done for
years.

There is one step which the Commission can take to minimize the evil of
which I speak. It can lay down fairly broad formulae of value, announcing at
the same time a policy that it will not approve the acquisition or the sale if
the terms substantially exceed these formulae. In this fashion the disposing
company will not be able to play the potentlial acquiring companies one against
the other so as to inflate the price. In this way the Commission can more
easily in voluntary rearrangements work out its policies with reference to the
refashioning of the utility map of this country. 18/

In recent months there have come from the pens of the Commission and its
staff writings which indicate a marked unanimity of opinion regarding the ap-
propriate policy which should be followed in certain types of recapitaliza-
tions. The typical situation involves a holding company on whose preferred
stock there are accumulations of unpaid dividends for several years. Ipn some
of these cases the arrearages amount to as much as 30% to £OY% of the preferred
stock principal. In tHese sitvations the urgent need for reorganization has
been frequently stressed. The Chairman wrote in the Wall Street Journal on
June 8, 1938, "Many companies now find themselves with large arrearages on
their preferred stock and swollen capital structures which block voluntary
moves toward rehabilitation of the industry and compliance with the program
of the Public Utility Holding Company Act.”

Commissjioner Frank in an address in Buffalo said, "These, then, are among
the chief obstacles to utility reorganization - the desperate clinging by in-
vestors to . . . & mirage . . . the determined clutch of management upon the
common stock . . . The continued existence of these exhausted claims upon
non-existent earnings - these worthless stocks raise a problem of grave
national impaortance."

Because egch problem must be treated as a special one on its peculiar
facts it is not strange that we find such generalizations as "The sensible way
out is for common stockholders, encouraged by this Commission to abandon the
pattern of the past and to devise plans which give to each class of stock its
lawful and rightful desert"”. A similarly cautious generalization which rec~
ognizes how particularized must be the administrative treatment is seen in
the following:

16/ A clear indication of Chairman Douglas' viewpoint on the importance of
proceeding to the implermentation of Section 11 is apparent from his re-
marks regarding the Utilities Power & Light Corporation reorganization.
See New York Times July 21, 198389.
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"This does not mean that the rights of commoen stockholders may
be disregarded. The Commission has the same duty to protect the
rights of the common stockholders that it owes to the preferred
holders. It must fairly protect those legal rights but it cannot
permit either class of stockholders to impair the rights of others.®

Even though these statements are somewhat indefinite it would be a mis-—
take not to apprecliate that the Commissiqn is broadly hinting that in many sit-
uations the common stock must be satisfied with but a small fraction of the
new company, the balance to go to the preferred stockholders whose rights have
been so long postponed. The Chairman has invited companies and security hold-
ers to file plans and has promised co-operation, indicating that where reason-
able voluntary plans are filed the Commission will give every recognition to
the common stockholders that fairness will permit. If these recapitalizations
are not put into effect voluntarily, Lowever, Chairman Douglas indicates that
the Commission will take action on its own initiative to restore a balance to
the capital structure and to give to the different classes their equitable
deserts.

In undertakinyg to force recapitalization to eliminate large preferred
dividend arrearages the Commission would probably proceed under Section
11 (b) {2), which provides essentially as follows:

"Sec. 11 (b) It shall be the duty of the Commission, as soon
as practicable after January 3, 1938:

{2} To require by order -~ - ~ ihat each registered
holding company, and each subsidiary company thereof, shall
take such steps as the Commission shall find necessary to
ensure that the corporate structure or corntinued existence
of any company in the holding-company system does not un-
duly or unnecessarily complicate the structure, or unfairly
or inequitably distribute voting power among security hold-
ers, of such holding-company system.,"

Under this section of the Act the Commission could presunably lssue an order
directing a company having large preferred dividend arrearages and a common
stock "under water" to redistribute the voting power so that control passed
from the common to the preferred. Thereupon the preferred stock could pre-~
pare, file and put into effect with the approval of the Commission an equit-
able plan of recapiialization, Should such an order of the Commission be
opposed by the common stockholders, a court test of Section 11 (b) (2) might
result. In many cases the court might very well decide the issue in favor of
the Commission on the ground that the common stock of the company was "under
water" and hence the common shareholders could not be damaged in any legal
sense. 17/ Or the court may sustain the Commission's powers even vhere the
common stockholders holdings have value, since the statute makes no such dis-
tinction and apparently is not based upon bankruptcy powers alone.

17/ Compare the provisions of the Bankruptey Act, Section 778, U.S.C. Sec.
207, where upon the finding of insolvency, the rights of the stockholders
are considerably curtailed,
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Under Section 11 (d) of the Act the Commission is granted power to apply
to a court to enforce compliance with an order issued under Section 11 (b).218/

It should perhaps also be pointed out here that the Commission has very
substantial power to force simplification of holding company systems by virtue
of the authority granted to it by BSection 12 (c) of the Act over dividends. 19/
In the case of one large holding company which the speaker has in mind, the -
major part of the income consists of common dividends from an intermediary
holding company. The balance sheet of the latter indicates definitely that
the nature of its surplus is not known, and an order of the Commission pre-
venting further payment of common dividends would shrink the income of the top
holding company to a point such that it would be unable to neet its fixed o
charges.,

This power of the Commission over the payment of dividends has been
forcibly demonstrated by the Columbia Gas & Electric Corporation case (Holding
Company Act Feleases No. 1055 and 1152), in which the Commission refused to
permit the payment of common dividends pernding a determination of Columbia's
surplus.

18/ Section 11 (d) reads as follows:

"The Commission may apply to a court, in accordance with the provisions

of subsection {f} of section 18, to enforce compliance with any order is-
sued under subsection (b}, In any such proceeding, the court as a court
of equity, may, to such extent as it deems necessary for purposes of en-
forcement of such order, take c¢xclusive jurisdiction and possession of the
company or companies and the assets thereof, wherever located; and the
court shall have jurisdiction, in any such proceeding, to appoint a trus-
tee, and the court may constitute and appoini the Commission as sole trus-~
tee, to hald or administer under the direction of the court the assets so
possessed. In any proceeding for the enforcement of an order of the Com-
mission issued under subsection (b), the trustee with the approval of the
court shall have power to dispose of any or all of such assets and, sub-
ject to such terms and conditions as the court may prescribe, may make
such disposition in accordance with a fair and equitable reorganization
plan which shall have been approved by the Commission after opportunity
for hearing. Such reorganization plan may be proposed in the first in-
stance by the Commission, or, subject to such rules and regulations as the
Commission may deem necessary or appropriate in the public interest or for
the protection of investors, by any person having a bona fide interest (as
defined by the rules and regulations of the Commission) in the reorgani-

zation."

Section 12 {c) of the Act reads as follows:

‘»—-
~

"It shall be unlawful for any registered holding compauy or subsidiary com
pany thereof, by use of the mails or any means or instrumentality of in~
terstate commerce, or otherwise, to declare or pay any dividend on any
security of such company or to acquire, retire, or redeem any security of
such company, in contravention of such rules and regulations or orders as
the Commission deems necessary or approprlate to protect the financial
integrity of companies in holding-company systems, to safeguard the work-
ing capital of public-utility companies, to prevent the payment of divi-
dends out of capital or unearned surplus, or to prevent the circumvention
of the provisions of this title or the rules, regulations, or orders

thereunder.®
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In the case of a company falling within the class of those needing
recapitalizaticn zccording to Chairman Douglas, it would seem to be a
wise course for tle management or the preferred shareholders to prepare
and file a plan for the elimination of these errearages. This plan
presumably would Le filed under Section 11 (e)., Not only would there be
the advantages of voluntary action plus an opportunity for trading during
the ccurse of the proceeding and before final Commission action, but the
parties would have the advantage of making tueir own precedent. They would
avoid the risk of later litigating whether their case came within or with-
out the authority of a precedent made by a different company.

There is another distinct advantage to be gained by filing a plan
under Section 11 (e) 20/ which has perhaps been overlooked by an industry
somewhat intimidated by the task of complying with the provisions of the
Act. The advantage is that of being able to obtein approval by a govern~
mental agency of the proposed plan. It is noted that in the case of a
number of reorganization plans filed with the Commission, the filings have
taken the form of separate applications under Sections 7, 10, 11 (g),
et¢., rather than a composite petvition under Sectiom 11 {e) for specific
approval of the plan as a whole. This procedure mey te due to the applicant's
feeling that the Commission is reluctant vo be faced with the necessity
of placing its stamp cf approval on a plan to comply with the provisions
of Section 11 {(b). As a practical matter it would appear that this mechanism
should be available for use i1n ccnnection with reorpenization plans which
move forward towards compliance with Section 11 (b) evern though the plan
does not provide for complete complisnce with that subsection. For example,
it should be reasonable to assume that the Commission would specifically
approve under Section 11 (e) a plan by a holding company to comply with
Section 11 (b} (2) {or ir part only) even though at the time ro specific
provision was rade for comglisnce with the provisions of Section 11 (b) (1),

The advantage of an impartial report by a governmental agency exists
under Section 11 (g) also. This subsection provides essentially that no
person may solicit proxies in connection with a reorganization plan of a
registered hoiding company or subsidiary unless the plan has been submit—
ted to the Commission and solicitations are accompanied by the Commision's
report on the plan. Eeretofore in rorganjzations it has been difficult
t0 get investors to assent to plans, largely because they were seldom in-
formed as to the course of action proper in their own interest. Now they
can have a reasonably competent and impartial analysis of the plan to guide
them. A report that the proposed plan is fair would greatly facllitate the

reorganization of a company.

The device of a report has been used successfully in connection with
reorganization or recapitaliza*ions in the case of illinois Power & Light
Corp., International Faper & Power Cé., Commonwealth Gas & Electric Com-

panjes, Central Massachusetts Light & Power Company and Massachusetis Light-
ing Companies,
20/ The first part of Section 11 (e) reads in escence as follows:

"(e) - — - any registered holding company or any subsidiary - - -
may - - - submit a plar for the divestimernt of control, securities, or
other assets, or for any other action by such company or any subsidiary
company thereof for the purpose of enabling such company or any subsidiary

*  company thereof to comply with the provisions of subsection (b). If

~ — - the Commissior shall find such plan ~ - - necessary to effectuate
the provisions of subsection (b) and fair and equitable to the persons af-
fected by suck plan, the Commission shall make an order approving such plan;— = ="
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Section 11 (e) also provides a mechanism for the enforcement by courts
of plans approved by the Commission. 21/ To date there has not been any court
action pursuant to this section. However, it offers a means of enforcing the
provisions of a voluntary reorganization heretofore never available. Although
no explicit language is used indicating that dissenting stockholders can be
forced to accept new securities on a basis found fair and equitable by the
Commission and upheld by the court, nevertheless such a power of compulsory
substitution of fair eqguivalents is absolutely essential to the efficacy of
Section 11i.

Section 11 (e) raises a rather novel question of constitutional law, Can
a Congress through a Federal administrative agency and a Federal court compel
a security holder to accept terms different from those provided under the
corporation law of the state in which the company being reorganized is incor-
porated. Fortunately from the viewpoint of time and my reputation as a
prophet, this questlon lies outside the scope of my paper.

These provisions of Section 11 thus offer facilities which companies may
advantageously use to facilitate simplification. However, while these mechan-
isms are undoubtedly of real help to the companies, more than advantageous
machinery is necessary. It is important that the Commission approach its task
with an eagerness to accept the responsibility of the statute in order to
facilitate simplification. It must be willing to approve under Section 11 (e)
plans constituting partial compliance with and looking towards ultimate com-
plete compliance with Section 11 (b), and it must be willing to act boldly in
making reports on plans under Section 11 (g). The Commission must be ready to
seek practical solutions within the framework of ithe Act.

Successful administration of a modern statute is seldom a simple task.
This law presenis a variety of complexities never before faced by any tribunal
of government. An immense amount of talent was required for drafting this
statute, As much if not more talent will be needed to make it work.

In this connection, I should like to make two points. First of all, per-
fection in administration of this law must be regarded as unattailnable. 8o
much of it calls for judgments in areas where many can differ substantially
and yet no one be demonsitrably wrong that a general tolerance for the opinien
of the industry is essential. The perfectionist in this field is bound to
fall because of the size of the job and the limitations on human capacity. The
most we should expect is sincerity and informed practical wisdom. In the
second place, the administrators must not permit their knowledge or feeling
about past malfeasances to obscure their thinking about the task at hand. The

21/ The second part of Section 11 {e) in substance provides:

" - ~ ~ and the Commission, at the request of the company, may apply to a
court, in accordance with the provisions of subsection (f) of Section 18,
to enforce and carry out the terms and provisions of such a plan. If

= - - the court = = = shtall approve such plan as fair and equitable and
as appropriate to effectuate the provisions of Section 11, the court as a
court of equity may - - - take excluslve jurisdiction and possession of
the company - - - and the assets thereof, wherever located; and the court
shall have jurisdiction to appoint a trustee - e - to hold or administer
- - & in accordance with the plan theretofore approved by the court and

the Commission, the assets so possessed.”
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krecord of yesterday may call for wariness but not for vindictiveness, Any
policy of vengeance toward individuals or companies will distort the whole
administration, In fairness it should be observed that nothing in the record
of the Commission indicates that personal justice is supplanting justice ac-
cording to law.

A most reassuring indication of the co-operative attitude of the Commis—~
sion was revealed by the azction of Chairman Douglas in appearing before the
Senate Committee on Finance and sponsoring a provision now found in the Revenue
Act of 1938, If it were not for this tax exemption a serious deterrent to
. voluntary reerganizations would be continued. Under the 1933 Act practically

every reorganization subject to the supervicion of the Securities and Exchange
Commission, whether involving the collapse of an intermediate holding company,
the exchange of securities or property of existing systems, the distribution
of securities by the top holding company in exchange for subsidiaries' securi-
ties, or the like, which may result in capital gains, is to be treated as ex-
~empt from the normal provisions of the revenue law. All praise to the Chair-
man for this effort.  Regardless of -how logical arn argument can be made against
a government that would comﬁel reorganization on the one hand and appear un-
duly to tax the results of it on the other, on the issue of co-operation and
good faith and progressive understanding of the current problems, Chairman
Douglas is deserving of genuine commendation. Without his sponsorship the re-
moval of this important obstacle to reorganization would have been unlikely.

‘Even though we have a combination of intelligent administration and on
the part of the industiry wholekiearted cooperation, the program necessary to
make the 1935 Ac¢t effective may be a failure unless economic conditions soon
improve so as to render eguity financing of utility properties practicable.
Under present conditioms, it is all too obvious that equity financing of uti-
lity properties "has come to a point of near paralysis. This condition is at-—
tributable to a variety of circumstances unconnected with the administration
of the Holding Company Act. However, as an effect it must be recognized. The
present depressed state of utility markets does militate against reorganiza-
tions and refinancing which are essential to the fulfilment of the objectives
of the statute., Without a substantial equity market for utility securities
the possibility of reorganizing and inteératiné utility properties is consid-
erably dimmed. Here again any serious comment leads me apart from the proper
confines of theé subject I have set myself tc discuss. 22/

_ Perhaps there sihould be observed the problem of overlapping jurisdiction
~as between the Securities and Exchange Commission, the state commissions and
- the Federal Power Commission. This, while a minor point, involves a problem

~of effective government action and c¢alls for the oft-repeated argument of co-—
ordination. ) -

Problems df recapitalization have been rendered more difficult by a
recent decision of the Supreme Court of Delaware, Aeller v, Filson 8 Co. To
put it mildly, this case was a shock to the reorganization bar, particularly
of the City of New York, =some members of which regarded Delaware Jurisprudence
as incapable of compliance with the requirements of due process as that term
was generally understcod.

22/ Although American Water Works and Electric Company has completed & plan

_ for simplification as of December 30, 1937, the unfavorable cendition of
the equity market for utilities has prevented effective consummation of
the plan. o, ‘
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In past periods of adjusting capital structures to eliminate large pre-
ferred dividend arrearages, the method most generally used, in the absence of
special statutory or other difficulties, was that of working out what was os-
tensibly an equitable trade between the commen stockholders and the preferred,
obtaining the requisite percentage of favorable votes from each class of stock
and issuing the new shares of preferred and common in exchange for the old
shares in accordance with the plan. This relatively sinple procedure, however,
was voided by the abovementioned decision, wherein the court held that prefer-
red dividend arrearages are in the nature of a vested property right and can-
not be satisfied by the issuance of stock in exchange for them, even if a

najority or larger percentage of preferred stock have voted to accept such an
exchange.

»

As a result of this decision companies have been forced to seek other
neans of satisfyiny preferred dividend arrearages. One mechanism wilch has
been devised is that of dividend arrears certificates, a new type of security
which carries no interest or dividends but which must be retired before the
common stock can receive any dividends. This mechanism zppears to satisfy the
requirements of the Wilson decision, but has the unfortunate effect of tending
to complicate tne capital structure of the company in question.

Perhaps the most notable use of this device was that in 1237 in the
Illinois Power & Light Corp. {now Illinocis Iowz Power Co.) reorganization,
which was accomplished under the Public Utility Act of 19835, In that case
preferred stockholders were given a2 half snare of rnew preferred stock and some
common stock for the principal of their old preferred stock, plus dividend ar-
rears certificates in the amount of the arresars on their old preferred stock.
These dividend arrears certificates eantitle the hclders to recelve in cash the
full amount of the dividend arrears before any dividends may be paid on the
comnmen stock. They are also convertible into common stock.

During the same year, 1837, another recrganization was effected under the
Public Utility Act of 1235, that of International Paper & Power Corp. In this
case, however, the large arrears on the preferred stock were satisfied by the
issuance of common stock to preferred steockholders in settlement of the divi-
dend arrears. This was an unusual situation, however, for International Paper
% Power Corp. was a Massachusetis voluntary trust, which is in some respects
more in the nature of a partnership than a corporation and the rights of its
stockholders are determined wholly by the articles of association and not by
the state corporation law. ‘'The articles of association of International Paper
& Power Corp. are very broad in certain respects, and all preferred stock-
holders were bound by the vote of two-thirds of the stock present at the capi-
tal stockholders' meeting., Two-thirds of the preferred stock present voted to
accept common stock in settlement of preferred dividend arrears, and conse-
quently the minority had to accept the exchange.

It is possible to eliminate preferred dividend arrears without using di-
vidend arrears certificates, however, by effecting a statutory consolidation,
if circumstances permit, that is, if in connection with the proposed plan two
companies are available whick can be consolidated as 2 practical matter. In
suck a case the various stockholders of each company would be given new stock
in the consolidated company in fair and equitable prcportions and preferred
dividend arrears would not have to be satisfied through issuance of dividend

arrears certificates.
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In such a consolidation, of course, in most states any dissenting prefer-
red, or other, stockholder weuld be entitled to an appraisal of his holdings
and to be pald off in cash. If a gsubstantial proportion of the stockholders
dissented, the reorganization by this method probably would be impractical, as
the company might not have sufficient cash to pay off the dissenters.

There are two reasons why managements should not be afraid to proceed
with a reorganization by a statutory consolidation. In the first place, the
consolidation would not be binding until final action by the boards of direc-
tors declaring the consolidation effective. The boards of directors, of
course, could reserve such action until they saw the number of dissenters. In
the second place, such a reorganization of a registered holding company or sup-
sidiary would have to be reviewed by the Commission under the Public Utility
Act of 1935 and solicitations of consents would have to be accompanied by a
report of the Commission. As has been observed, a finding by the Commission
that the plan of reorganization is equitable would, invariably, bring to the
support of the plan the necessary sssents.

In this necessarily short review of the work of the Commission we can
perceive the beginning of a section of our jurisprudence whichk will undoubted-
ly loom large in the legal institutions of tomorrow. One cannct emphasize too
much tre fact that never before has an agency of government attempted such a
sweeping control over such 2 widespread industry. The number of cases which
have passed through the administrative machlnery is still relatively too small
to permit of safe generalization, either in extravagant praise or sherp criti-
cism. However, in all fairness it must be stated ihat the Commission has not
regarded itself as an agency to reform traditional American legal concepts.

It should be acknowledged that the administration has oeen characterized by a
conservative rather than a bold and adventurous policy. In view of the noveliy
and magnitude of the task Congress has imposed upon this important agency of
government, fairness would seem to require that any thorough-going critical
analysis be postponed until suck time as the Commission has had a longer time
and a greater number of cases in its endeavor to apply the Congressional poli-
cies to this far-flung industry.

Because this problem is essentlally dynamic, tecause it deals with an in-
dustry whose future is far from static, because of the sweeping commands of
the statute and the widespread effect of its mandate, all judgments necessarily
shoyld be tentative., Consequently the continuation of a committee which will
keep members of the Association informed of current developments is respect-

fully recommended.
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Apdendix 4

MASSACHUSETTS UTILITIES ASSOCIATES
and
NEVW ENGLAND GAS AND ELECTRIC ASSOCIATION 1/

This case preserts a particularly interesting example of corporate sim-
plification and geographic integration under the Public Utility Holding Company
Act of 1935,

Hassachusetis Utllities sssociates (MUA), a subsidiary of Few England Fower
Association, 2 registered holding company, controls a larie number of small
utility holding and operating companies in Massazcohuseits. Several of these sube
sidiaries, at the tire of the filing of the spplicetions, had outstanding min-
ority interests in thelr cowmon stocks. To simplify its esystem MUA desired to
acquire these minority interests, some of whiclhi were owned by New Easland Gas
and Electric Associgtiony, (REGEA),

NEGEA is a holding éompany owning coruirol of & number of utility operating
companies in New England, and is gemerally regarded as being a prart of tvhe
Associated Gas & Electric System. Imporiant amoui the utility operating com-
panies controlled by NnGEA are lew Bedford Gas # Bdisor Light Company and Cape
& Vineyard Electric Company.

Territory in southeastern hassachusetts adjacent to the service areas of
these two operating conmpanies were served with electricity by Plymcuth County
Electric Company and with gas by P ymouth County Sas i.ight Company, both of
which were sutsidiaries of HUA. ILGEA desired tc acjuire these two companies
to round out its service area in uwnat region,

MUA applied to the SEC pursuant to bection 9 (&) (1) for approval of ac-
quisition by it from NEGEA of the latter's holdings of minority stocks of sub-

sidiaries of NUA.

NEGEA applied pursusnt to Section ¢ (a) {(2), neither 1% nor Associated
Gas ¢ Electric Co., being a registered holding company at that time, for ap-
proval of acquisition from U4 of cecurities representing control of Flymouth
County Electric Company and Flymouth County Gas Light Company.

The SEC approved ithese applicatiorns on iarch 19, 1837, MUA was thereby en-
abled to acquire minority interests in its subsidiaries whizh 'in turn at a
later date permitted it to take steps towards the dissolution of some of its
subsidiary sub-holding companies and the consejuent simplification of ite cor-
Forate structure. MEGEA was able to obtain control of some utility properties
which fitted in closely with its important properties in southeastern
Massachuseuts.

Thus, though these two iransactions were carried out solely through ap-
plications under Section 9 the result was simplificastion and integration as
contenplated by Section 11.

1/ Securities and Exchange Commission - Holding Compzay Acv Release lo. 578 -
March 24, 1937,
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The consideration given to Section 11 by the Cormission in approving
these applications is well evidenced by the following extracts from its f{ind-
ings and opinion. 1in the case of the ¥Ua sprlicavion the Commission stated
in part as follows:

"It arpears to the satisfactiion cof ihis Commigsiorn that such State laws
es may apply in respect to the proposed acjuisition ty 1.UA have veen com-
plied with, and that accordingly, the provisions of Seciion 1C (f) are satis~
fied; that such zcguisition is not unlavwful under S=¢tion 8 and that in tnis
respect Section 10 (e) (1) is satisfied.

"Section 1C (b)) and 1L (e) (1) of sald Act provide, in eflfect, that under
such circumstances the Commission shall approve the wcjuisition unlsess it finds
that it will tend toward interlocking relations or corcentration of control
of a kind or to an extent detrimental to the putlic interast or the interest
of investors or consumers; that such acquisitjon will unduly complicate the
capital structure of the holding company system of the applicant or will be
detrimental to the public¢ interest or the interesi of investors or consumers
or the proper functiornin. of such Lolding company syster, or detrimental to
carrying out thue provisions of Section 11; ihkat the censideration to be palid
is not reasonable or does not bear & fzir relation to the sums invested in or
the earning capacity of the utiliiy assets underlying ihe securities to be ac-
quired. Section 10 {¢) (2) provides that tie Commission shall not approve
the acquisition unless it finds thut it "will serve the public interest by
tending towards the economical and efiicient develorment of an integrated
public utility system.

"As stated abdove, all of the issuers of the securities to be acguired by
MUA are included among its present subsidiary companies. The electric utility
companies of this group are zll interconnected through the network of the New
England FPower Assoclation's system. Ihese companies serve areas in
Massachusetts, which, when considered together with other direct and indirect
subsidiary companies cf iew England Power Association, may te said to be cone-
fined "to a single area or region" and to be generally contiguous. The is-
suers of securities 1o be acguired by MUs also include wwo gas utility com-
panies, the operations of which are wiinin tvhe general area served by other
direct and indirect subsidiury companies of New England Fower Association.

"The proposed acjuisition would increase the interest of KUA in the
voting securities of these companies, bul since they are already controlled
by MUA through the ownersbip of seventy perceni or more of their voting se~
curities, such acguisition would not, in faci, alter the exisving control of
suck. companies. Furthesrore, such acjuisivion will facilitate the ultimate
elimination of four subholding companies of KUA, whicl 1s conterplated 2s a
step in the simplificatlor of the lLew England Fower Assoclation Sysvenm,

"4As stated adbove, the consideration for such acjulsition by MUA consists

principally in the exchange of securities, together with a cash payment of
®25,000. There is evidence tuat the transaction involves arm's length bar-

¢aining between parties who are not affiliates, and that after allowance for
such fees and the cash consideration involved the relation betweern the earning
capacity and sums invested in the assets underlying the securities to be ex~

changed, is potv uareascnable.
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"Under the circumstances we find nc reasons for any adverse findings in
any of the respects set cut in Section 10 (b) of the Act, and find that the
acquisition of sald securities by MUA will serve the rublic inverest by tend.
ing towards the economical and efficient development of an integrated public
utility system,”

With reference to the acjuisition by MEGEA .he Commission said ir part as
follows:

"Inguiry into compliance with the provisions ot 3ecticn 10 (f), Section
10 (c) (1) and Section & (applicable by virtue of Section 10 (e¢) (1)) involves
substantially similar consideration to those discussed above in connection
with the proposed acquisition by iassachusetts Utilities Assoclated. Agaln,
it appears to the satisfaction of tkis Commissior that such state luws as may
arply in respect to the prorosed acjulsitior by applicant NEGEA have been com-
plied with, and that, accordingly, the provisions of Section 10 (f) are
satisfied; that said acguisition is not unlzwful under Section & and that in
this respect Sectien 1C (¢} (1) is savisfied. 4s in that phase of the trans-
action considered with reference to the application of Massachusetts Utili-
ties Assoclates, there is evidence that the itransaction involves arm's length
bargaining between parties who are not affiliates, ard that after due allow-
ance for fees and cash consideration iavolved, vhe earning capacity of, and
sums invested in, the assets underlying the securities to be acjuired by ap-
plicant NEGEA are not disproporticnate to the consideration to be given.
Again, there appears to be no reason for adverse findings in any of the re-
spects set out in Sectien 10 (b) (2).

"The further juestions arising under Sections 1C (b) (1), 1C (b) (3), and
the regquirement of 10 {(¢) (1) for inguiry as to whether the acjulsition is
detrimental to the carrying out of the provisions of Sectlion 11, more speci-
fically relate to the effect of the transaction upon applicant NEGEA and upon
the Associated System.

"Section 10 {¢) (2) provides that the Commission shall not approve the
acquisition unless it finds that "it wlll serve the public interest by tending
toward the economical and =fficieny development of an integrated public
utility system".

"Seetior 2 (z) (28) zives separate definitions of 'integrated public
utility system', as aprlied to eleciric utility companies and as applied to
gas utility companies. however, we are principally concerned with its ap-
plication to electric utility companies. Flymouth vas Light Company, which
distributes ges within part of the territory served by Plymouth County Elec~
tric Company, has gross earnings at the rate of approximately ¥7C,CCO a year,
gross assets of a book value of %R88,00C {as of December 31, 163F) and has
no facilities for the manufacture of gas but purchases its entire reguirements
from Brockton Gas Light Company, 8 company not affiliated with any of the
parties to the proposed exchange agreement. Under the clircumstances, it seems
appropriats to regard the acjuisition of sald securities of Plymouth Jas
Light Company by applicant Au3EA as incidental to the acquisition of securi-
ties of the Flymouth Counuy Electric Compeny, and to consider the proposed ac-
guisition as an entirety without regard to whether the acguisition of said
8a&s utility, as a separate transaction, would meet the reguirements of Sec-
tion 10 (¢} (2)e



"Flymouth County Elecirle Company distributes electricity within an
area that is located between areas served by New Bedford Uas & Edison Light
Company and Cape & Vineyard Electric Compary, existing subsidiaries of ap-
plicant NEGEA., The tranemission linmes and distributing and generating faci-
1ities cof these three electiric utility companies are already physically in-
terconnected. The area served by these three slectric utility companies
may appropriately be described as falling within the deseription "a single
area or reglon", all of which is within the State cof rassachusetis and which
is not so large as to impair the advantage of localized management, effi-
clent operation, and the effectiveness of regulation. Accordingly, the Com-
mission finds that the acquisition by applicant NEGEA of sald securities of
Flymouth County Electric Company and the acquisition, as incident thereto
and part of the same transactior, of said securities of Flymecuth Cournty Gas
Light Comrany will serve the public interest by tending toward the economi-
cal and efficient development of an integrated public utility system.

"There remains for consideration the juestion of whether it is appro-
priate for the Commission tc make adverse findings in the respects set forth
in Section 10 {b) (1) or Section 1C {b) (3), or in respect of finding sald
acquisition detrimental to carrying out the provisiorns of Section 11. We
have not deemed it appropriate to make any such adverse findings. In reach-
ing this conclusion, we have been inflvenced, among other circumstances, by
the fact that the transaction involves no zdditional invesument by applicant
NEGEA or by any of the companies of the Associated System, but is substan-
tially an exchange of minority holdizngs in subsidiaries of another holding
company system for the securities which applicant prcroses to acquire; the
fact that seid minority holdings are now held by lEGEZA through a whollye
owned subsidiary (Eleciric Associates, a Delaware corporztion) while the se-~
curities of said FPlymouth companies will be directly held by NEGEA; the
fact that 81l of the public utility companies within the Associated System
which operate in zreas adjacert to that served by the two Flymouth companles
are subsidieries of applicant HESEA, and that, therefore, no question arises
as to the relative advantages, with reference to complying with Sectiorn 11,
of grouping either of said Flymouth companies with any other companies of
the Associated System. Including in a single holding company system sald
Flymouth companies and the electrig utility subslidiaries of applicant MEGEA
which serve adjacent areas, is an appropriate preliminary step toward ul-
timate compliance with the provisions of Section 1! by any companies of the
Associated System (including applicant NEGEA) to which such provisions may
become applicable, whether or not the ultimate result of such compliance will
involve separation of either or both of said Flymouth companies from other

companies of the Associated System.”

from this case, as well as from some similar cases, anr important obser-
vation may be drawn. The Commission, in considering the application by a
member of a far-flung holding company system for approval of the acjyuisition
by it of additional adjacent properties, hus not focund such acquislition to
be detrimental to the carrying out cf the provisions of Section 11. Rather
this Commission has found that such acguisition of adjacent properties zare
appropriate preliminary steps toward ultimate compliance with the provisions
of Section 11,
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Appendix B

MASSACHUSETTS UTILITIES ASSOCIATES 1/

This case presents an example of substantial corporate simplification
sccomplished through the filing and approval of a voluntary plan under
Section 11 {e).

Massachusetts Utllities Associates {MUA), a holding company subsidiary
of New England Power Association, a registered holding company, joined with
three of its own subsidiary holding companies, in the filing of three sets
of applications and declarations pursuant to Sections 7, 11, 12 and 15 of
the Act, the uliimate purpose of which was to effect ligquidation of the
three sub-holding companies under MUA, thereby substantially sinmplifylng the
corperate structure of MUA and New England Fower Associztion. (During 1987
MUA had successfully taken 2 preliminary step looking towards this consoli-
dation when it transferred its control of Plymouth County Electric Company
and Plymouth County Jas Light Company to New England Gas and Electric Asso-
ciation in exchange for substantial wminority interestis in subsidiaries of
MUA. )

The Commission found that the voluntary plan was necesgary and was fair
and equitable, 2as ig required vy Section 17 fe), and also approved the nec-
essary declarations under Section 7 as well as the payment of liguidating
dividends and the retirement of stocks under Sectioa 12 and the necessary
accounting entries under Section 15. In addition, it issued, pursuant to
Section 11 {g), reports on the plan for liguidating eaeh sub-nolding company,
which reperts were issued by MUA in making solicilaticns in connection with

the plan.

1/ Securities and Exchange Commission - FEolding Company Act helease
Ko, ©61 -~ January 11, 1838.
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dptendix C.

UNION ELECTRIC LIGHT AND POWER COUMPANY OF ILLINOIS 1/
EAST ST. LOUIS LIGHT & POWER CO. 1/ 2/

This case is a relatively simple one, but illustrates well the progress
that is belng made by holding companies in simplifying their systems.

Union Electric Light and Power Company of Illinois and East St. Louis
Light & Power Company, both subsidiaries of the North American Company, a
registered holding company, filed applicaticns under Section & {(b) and Section
7, respectively, with reference to the issuince of securities in connection
with a proposed merger of Union and three other operating subsidiaries in the
same system into Fast Ste Louis Light & Power Company. All of these companies
were operating utilities serving East St. Louis and vicinity in southern
Illinois, as well as supplying a large amount of power to the affiliated
Union Electric Light and Power Company of isscuri. As a result of this mer-
ger the corporate structure of The North American Company system was simpli-
fied by one company taking the place of five.

The only applications filed with the SEC were those having to do with the
issuance of securities (apprliications under Sections & (L) and 7), the acqui-
sition of assets in ccrnection with the merger being exompi under Section 9
{b) (1) of the act.

That this case cf simplification is typical of the progress that is being
made is evidert from the following guotation from the Annual EReport for 1937
of The Forth American Company:

"Since the beginning of 1937 fourteen companies in the Missouri-Illinois-—
Iowa group have been eliminated. These were all sutsidiaries of Union Electric
Light and Power Company, the principal operating company in that group, the
name of which was changed to Union Plectric Company of Missouri. PFive of its
Illinois subsidiaries-~Unicn Zlectric Light and Power Company of Illinols,
Power Operating Cempany, Alton Light & Power Company, Alton Gas Company and
East St. Louis Light & Power Company-- were merged under the name of Union
Electric Company of Illineis. The consolidation of three subsidiaries operat-
ing principally in Iowa was accomplished through the acquisition by Keokuk Electric
Company (now Iowz Union Electric Company) of the property and assets of Fort
Madison Electric Company and Dallas City Light Company both of which were dis-~
solved, Central Fississippi Valley Electric Properties, =z subsidiary which
has previously held the stocks of the three companies, was liguidating and all
of the outsianding common stock of Iowa Union Electric Company is now held di-~
rectly by Union Electric Company of Missouri. In addition, seven other sub-
sidiaries largely inactive or whose operations had been curtziled were dis-
solved. In the Ohio group en inactive subsidiary of The Cleveland Electric
Illuminating Company was dissolved during 1037."

1/ The present neme of these coapanies, since merged, is Union Electric Company
of Illinois.

2/ Securities and Exchange Commission Holding Company Act Release No, 875 -
May 28, 1937,
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Appendix D.

THE ASSOCIATED CORPORATION 1/

This case illustrates particularly well the consideration given by the
Commission to the purposes of Section 11 in passing on a declaration under
Section 7,

The Associated Corporation, a direct subsidiary of Associated Gas &
Electric Corporation, and an indirect subsidiary ¢f Associated Gas & Electric
Company, both registered holding companies, filed a declaration pursuant to
Section 7 of the Act regarding the issue of its $1,000,000 note to a bank, to
refund a similar note dated February 11, 1938 and due July 11, 1938.

The Commission approved the issuance of this note, limiting it to three
months, however, and commenting as follows with reference to its {The Com-
mission's) consideration of Section 11:

"A much more serious guestion arises, however, as to whether the renewal
of this note is consistent with the interest of the public investors in se-
curities of the declarant's parent compenies. If, as the record indicates,
the continued existence of the declarant unduly and unnecessarily complicates
the structure of the Associated Gas and Electric Company System, the pro-
visions of Section 11 reguire its ultimate elimination. A brief survey of
the history and activities of the declarant ahundantly demonstrates the
desirabiiity of its liquidation.”

1/ Securities and Exchange Commission - Holding Company Act Release No. 1159 -
July 11, 1938.
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Appendix E.

GULF STATES UTILITIES COMPANY, ET AL 1/

This case presents a good illustration of simplification of corporate
structure through the consolidation of three operating companies tco form one
large operating company, as well as a good illustration of the consideration
given by the Commission to Section 11 in passing upon applications under
other sectiomns,

Gulf States Utilities Company is an important operating subsidiary of
Engineers Public Service Company, & registered holding company. It provides
chiefly electric light and power service to southeagstern Texas and sputh-
western Loulsiana. Two smaller subsidiaries of Engineers, Baton Rouge
Electric Company and Louisiana Steam Generating Corporation, operate in ad-
Jacent territory. The combiration of these three companies into a single,
large operating company would appear to be almost obviously desirable.

Gulf EZtates, Baton Romge, Louisiana Steam and Engiueers filed a number
of applications under Section 7, 10 and 11 {¢g) and Rules 12C-2 and 12D-1,
all of which were considered together by the Commission. Why these were not
filed as a voluntary plan under Section 11 (e) is not apparent, particularly
as the Commission in its Findings and Opinion referred to the applications as
"The Plan o¢f Consolidation™.

Essentially the "plan" provided for the donations by Engineers to Gulf
States of the common stocks of Batorn Rouge and Louisiana Steam and the sub-
sequent ligquidation of the latter two into Gulf States. With certain modifi-
cations the Commission approved the applications and it is to be expected
that in due course the consolidation will be eifected.

With reference to the application of Gulf States under Section 10 to
acquire the securities of Baton Rouge and Louisiana Steam the Commission made
the following statements indicative of its consideration of Section 1ll.

"Section 10 {c) of the 4ct provides in effect that the Commission shall
not approve an acguisition of securities of utility assets or any other busi-
ness which is unlawful under the provisions of Section B or is detrimental
to the carrying out of the provisions of Section 11, or other acguisition of
securities or utility assets of a public utility company unless the Commission
finds that such acquisiticn will serve the public interest by tending towards
the economic and efficient development of ar integrated public-utility system.
Counsel for the applicants and declarants have advised the Commission that
there is no State law prohititing the common ownership of gas and electric
facilities in the same territory. It therefore appears that the provisions
of Section B are inapplicable. With respect to the provisions of Section 1l
it would appear that the merger of these three operating companies will not
be detrimental to the carrying out ol this section; im fact the Commission is
of the opinion that the acquisition by Gul? States Utiliiies Company of the
utility assets of Iouisiana Steam Generating Corperation and Baton Rouge

1/ Securities and Exchange Commission - Holding Company Act Release No, 1160 -
July 11, 1938.
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Electric Company will serve the public interest by tending towards the
economic and efficient developnent of an integrated public utility system.

It has already been stated that these three companies operate primarily as a
unit. The testimony of applicants' and declarants' witnesses indicates that
the merger of the three companies will aid future financing, save certain
legal, managerial and overhead expenses, and eliminate certain complications
arising by virtue of intercompany contracts. There was further testimony to
the effect that upon the consummation of the merger a rate reduction would be
rut in effect resuliing in an annual saving to consumers of approximately
$100, 000.

"The Commission has given serlous consideration to the possibility that
consummation of the proposed merger may make it more difficult to separate
from the Engineers Public Service Company's holding company system any proper-
ties the retention of which will be found inconsistent with the requirements
of Section 11, However, the record does not indicate that there is a sub-
stantial risk of such embarrassment resulting from the merger. The mortgage
of Gulf States Utilities Company contains a partial release clause. On the
other hand, if it becemes necessary or desirable to add to such properties
by purchase of adjacent properties, such additions will not be made more
difficult by the fact of this merder.

"Purther question arises as to whether the acquisition by Engineers
Public Service Company of stock in the new bus company will be detrimental to
the carrying out of the provisiens of Section 11l which permits the retention
of interests in non-utility businesses only upon a showing that such reten-
tion is reasonably incidental or economically necessary to the system's public.
utility operations. Applicant has urged that the retention in the system of
its bus business may be justified because this business represents a continua-
tion of the electric railway services formerly rendered by Baton Rouge Flec-
tric Company and that it might prove harmful from a public relations stand-
point to abandon all transportation services in this community. Applicant
also urges that the segregation of the bus properties in a new company tends
to make more salable applicent's investment therein, should at some future
time the Commission or the applicant determine that applicant should divest
itself of this business. In any event, it does net appear that such segrega-
tion will interpose any great difficulties to the divestment of the appli-
cant’'s investment in this business. However, it is not necessary to pass upon
this argument at this time since the proposed acquisition of stock in the new
bus company by Engineers Public Service Company will omnly result in a change
in the form of ownership of this existing interest in the bus business,

*The ruling of the Commission, in approving these acquisitions, should
not be construed as an approval of the permaneni retention of this business or
of the other minor non-utility enterprises conducted by Gulf States Utilities

Company or Baton Rouge Electric Company.

"However, Louisiana Steam Generating Corporation does engage in one major
non-utility enterprise, that of the sale of steam, which is interrelated to
its generation of electric energy and can be saild t0 be reasonably incidental
to the economic operation of a public utility system. Taking the record as a
whole, there is nothing in the acquisition and present retention by Gulf States
Utilities Company of these non-utility businesses which will be detrimental to
the carrying out of the terms of Section 11,7
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It seems appropriate to point out in connection with this case the ob-
stacle to rapid simplification and integration of holding company systems that
exists because of overlapping jurisdictions, in this case between the Securi-
ties and Exchange Commission and the Federal Power Commission. Because with
reference to certain transactions it seems clear that the FPC has jurisdiction
and with reference to others, may have jurisdictlion, these companies have found
it necessary in effect to submit their plan to the FPC as well as the SEC.
While in the end it is reasonable io expect that they will obtain FPC approval
as well as that of the SEC, the task of presenting and handling the case
practically in duplicate results in substantial delay and expemse. In this
particular case the duplication might have been eliminated through the pas-
sage of rules by the SEC under Section 12 (f), which would have had the effect
of confining federal jurisdicticn to the SEC, in accordance with the provisions
of Section 318 of Title II of the Public Utility Act of 1985,
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Appendix F

SOUTHERN NATURAL GAS COMPANY 1/

This case illustrates consideration given by the Commission to Section
11 in passing on an application under Section 9. Furthermore, it gives an
interesting sidelight on the attitude of the Commission towards the applica-
tion of Section 11 with respect to utility companies not part of the system of
a registered holding company.

Southern Natural Gas Company is primarily = pipe line company which trans-
ports natural gas from Louisiana to sell at wholesale to customers in
Mississippi, Alabama and Georgia. At the time of filing this application it
also owned fand still owns) the securities of Alabama Natural Gas Corporation,
a gas distribution company {a "utility" under the Act) in Alabama.

Southern Natural Gas Company desired to acquire all the securities of
two small gas companies in Alabama from Consolidated Electric & Gas Company,
and to sell to the latter certaln securities of Georgie Natural Gas Company,
other securities of which Consolidated already owned.

Southern Natural Gas Company at the time of filing this application was
not a registered hclding conpany nor a subsidiary of a registered holding
company. 2/ However, since it already was an affiliate of Alabama Natural
Gas Corporation, its acquisition of 8% or more of the voting securities of
either of the small gas companies in Alabame it proposad to acquire would
bring into operation the provisions of Section 9 {a) (2). Accordingly, it
made application under Section 9 la) (2} to acquire the securities of the
two small gas companies in Alabama.

The Commission approved the application, and in its findings and opinion
stated in part as follows:

"Section 10 {(c) provides, in effect, that notwithstanding the provisions
of Section 10 (1), the Commission shall rot azpprove (1) any acguisition of
securities which is unlawful under the provisions of Section 8 or detrimental
to the carrying out of 'the provisions of Section 11, or (2} the acquisition of
securities of a public utility or holding company unless the Commission finds
that such acquisition will serve the public interest by tending toward the
economical and efficient development of an integrated public utility system."

The Commission further observed that!

*It also appears that the contemplated acquisition should not be disap-
proved under Section I (c¢). The underlying properties are gas properties
solely. Neither the applicant nor any compary in its holding company system
owns or operates any electric utiliiy assets. Hence the acquisitions are not
unlawful under Section B. There seems no reason to suppose that the azcquisi-
tions will be detrimental to the carrylng out of the provisions ¢f Section 11,
and, in view of the circunstances hereinbefore stated, particularly the loca-~
tion of the properties and the expected reduction in expenses of the applicant
and of the conpanies whese securities are to be acguired, the Commigssion finds
that the proposed acquisitions will tend towards the economical and efficient
development of an integrated public utility system,"

1/ Securities and Exchange Commission ~ Holding Company Act Release No. 882 -

June 4, 1937
2/ Federal Water Service Company, parent of Southern Naturzl Gas Company,

has since become a registered holding company.
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It may be observed that Southern Natural Gas Company was nrot at the
time a registered holding company rvor part cof the system of a registered
holding company. (The fact that it has since become registerad is not
material.) Section 11 applies only to rejistered holding companies and their
subsidiaries. Hence, it could not apply tc Southern Natural Cas Company at
that time except indirectly, that is, by comsiderztion of whetiher the pro-
posed acguisition was of properties which might more prorerly fit in with
those of some registered holding company system. In this case, the Commis-
sion considered the location of the properiies to be acyuired in relation
to the properties of the acguirer, and then made the finding that the pro-
posed acguisitions would tend towards the econromical and efficient develop-
ment of an integrated public utllity system and would not be detrimental to
the carrying out of the provisions of Section 11. In the case of Common-
wealth Adison Company (Release ho. 808) as well as that of Utility Service
Company (Release No. SC7}, the Commission likewise gave consideration to the
location of the properties and made similer findings.
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Aptendix G
ILLINGIS POWER & LIGHT CORPORATION 1/ 2/

Here we see an excellent example of the use of a report by the SEC on a
reorganization plan under Section 11 (3).

Il1lincis Power & Light Corporation (IP&L) is a large holding and oper-
ating utility company, providing electric, gas and otuer services directly
to a substantial part of Illincis and controlling subsidiaries supplying
eleciric and gas service t¢ Des Moines and vicinity in Iowa. In addition,
it owns the securities of the important Illinois Terminal Railroad Company.
It is 2 subsidiary of Lortih American Light & Fower Company which is controlled
by the North American Company, both of which are reiistered holiding
companies.,

Because of adverse business conditlons, early bond mzturities and otbher
factors dividends on IF#L's preferred stock were discontinued in 1932, and
by 1637 the accumulations on the approaimately ©50,C00,00C of preferred
stock amounted to nearly 212,000,C00. £arly in 19237 IF&L filed with the
SEC applications in connection with a plan of recaplitalization under which
it proposed to eliminate vhese large prererred dividena arrearages and
place itself in a positlion to refund its bonds, a larjge proportion of whieh
bore higk coupon rates. Ip accordance with Cection 11 (@) the Commission
issued jits report on the plan, which was used by the company in its solici-
tation to obtain the rejuired two-thirds consent of stockholders to make
ef{fective the necessary chariter amendment under Illinois law. Under the
plan the preferred stockholders received new 5% stock ejual in amount to
one half of their original holdings, dividend arrears certificates in the
amount of the unpaid zccumulated dividenis and approximately 82% of the
common stock of the company zs recapitalized. After the reguired consents
by stockholders had been obtained, the Commission issued its order making
effective the declaration with reference to the issuance of the nev securi-
ties and zlso issued an order under Section 12 {c¢) of the Act authorizing
the company to charge against pald-in surplus any payments it might make on
the dividend arrears certificates.

This report under bection 11 {g) was the first of its kind, and it is
pertinent to note that in this recapitalization involving some 25,000 stock-
holders, the necessary two~thirds consent was obtained in 2 little over one
month, which was & substantially shorter period thapn usual.

-

1/ Securities and Exchange Commisslon - Holding Company Act Release lo. 582,
mMarch 25, 1987, and ho. 833, kay 3, 1937.

2/ The name of this company has since bLeen changed to Illinois Iowa Power
Company.





