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PROCEEDI NGS
(1:09 p.m)

CHAI RVMAN KENNARD:  Good afternoon and wel conme to
this en banc hearing on the proposed merger between AOL and
Time Warner. |'mvery pleased to see you all here this
afternoon, and we're very nuch | ooking forward to hearing
the presentations of all of our distinguished panelists
today. | want to thank all of themfor taking the tinme to
appear before us today on this very inportant matter.

| think nore than any other potential acquisition
or consolidation in recent nmenory, the proposed nerger of
t hese two conpanies, ACL and Tinme Warner, has really
captured national attention. And there's good reason for
this, because ultimately, this merger could ordain the
essential nature of America's broadband services. There are
a lot of inportant questions that we're seeking answers for
here today.

WI1l the nmerger deliver on prom ses, including
accel erated broadband depl oynent, nore innovative services
and continued commitment to nmultiple broadband platforns?

O will it, instead, inpair the conpetitive, consuner-driven
evol ution of these technol ogies and styme growh in new

mar ket s such as interactive tel evision and instant
messagi ng? | very nuch ook forward to listening to all of
t he panelists today and hearing the answers to these
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i mportant questions.

Before we do that, 1'd like to take just a nonent
to di scuss ny perspective on review ng nergers of this kind.
We are here today because Congress has nandated that this
Comm ssi on investigate whether approval of transactions |ike
this one are in the public interest. As in all such cases,
we have a statutory duty to verify whether this nerger would

violate either the inplenentation or enforcenent of the
Communi cations Act in our rules and, nost inportantly,
whether it mght interfere with the progress towards any of
our statutory objectives as we try to bring nore conpetition
and nore services to the American public.

It is the burden of the nerging parties to
persuade us that the nmerger is in the public interest and
will yield clear public interest benefits. | wanted to say
a brief word about the issue of cable access. Sone people
call it open access, other people call it forced access. |
will just call it cable access. | believe that the prom se
of the Internet is in its remarkabl e openness, and | hope
that this nerger would only expand on this openness.

| " mvery concerned about this issue of access to
t he cabl e broadband platform so nmuch so that | will ask ny
col | eagues shortly to open a separate proceeding on this
particular issue. But | very nmuch want to hear about that
issue in the context of this particular transaction today.
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6
But | want to enphasize that this discussion on cable access

shoul d be a debate about neans and not ends.

| think everybody agrees that the broadband
pl atf orm shoul d be an open platform So this is a question
of how we get there. Wether we get there through
regul ati on and governnent intervention or whether there are
mar ket forces that will drive to an open platform Finally,
| want to note that this is a public proceeding, and since
nmy tenure here at the Comm ssion, | have worked very, very
hard to make sure that the debate over transactions like
this is open and transparent and in full public view |
believe it's inperative that the public get this chance to
vi ew our deci si onnmaki ng process, the kind of questions that
we ask and to get all the details and inplications of this
particular transaction and to voice their own hopes and
concerns about it.

Well, | look forward to today's proceedi ngs, and |
trust that all of the parties involved will do their best to
assist us at the FCC in doing our job to nmake sure that the
American consunmer is well served. Comm ssioner Ness?

COWM SSI ONER NESS: Thank you very much. W're on
the threshold of an extraordinary era. Today's hearing
provi des the Comm ssion with an inval uable opportunity to
better conprehend the rapidly convergi ng comruni cations
mar ket pl ace and the effect of these changes on the Anmerican
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7
public. Mergers such as the one we will discuss today have

the potential of fundanmentally reshapi ng the comuni cations
| andscape.

Public attention has been brought to this nerger
due to a couple of factors. First, it's the |argest nerger
before this Comm ssion. Indeed, one of the |argest nergers
in history. This conbination is significant in its scale.
But the size of the transaction, while historic, need not
itself lead to any intervention by the Comm ssion. Big is
not necessarily bad, unless it leads to anticonpetitive
behavi or harnful to industry or consuners.

Al so, commenters have raised a plethora of
intriguing topics related to the dynam c technol ogi es and
services provided by the nerging parties. These range from
nore traditional comunications policy issues, such as cable
carriage of broadcast signals and access to vertically
i ntegrated video programm ng providers, to relatively new
i ssues such as interactive television and the
inter-operability of instant nessaging. | believe our
bi ggest challenge today is to maintain a disciplined focus
as we digest the issues before us. Gven a nmarketplace in
fundamental transition, we mnmust exercise our jurisdiction
and authority with great caution.

To that end, just as in any other transaction
before us, we nust ask the follow ng questions: WII the
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proposed transaction violate the Communi cations | aw and
regul ations, inpair the Commssion's ability to inplenent
the Act or interfere with the objections -- objectives,

rat her, of statutes, over which Congress gave us
stewardshi p? Also, will the proposed transaction yield
tangi bl e and specific pubic interest benefits and will such
benefits outweigh harnms, if any, that are posed by the
transacti on?

A nunber of commenters have alleged that there are
potential harms fromthe nerger that will frustrate the
Comm ssion's ability to fulfil its statutory obligations.
Among ot her things, sone have identified potential harns
relating to control of conduits, control of content and
applications, and the web of interrel ationshi ps between
provi ders or these infrastructures and services.

Each of these potential harns nmust be exam ned
t hrough the prismof our core conmunications policies, such
as fostering conpetition anmong multiple broadband pl atforns
and video providers, deploynent of advanced services to al
Ameri cans, diversity of content, and product and service
i nnovation. And in each instance, we mnmust ask ourselves
whet her the potential harnms are caused by or exacerbated by
the nerger of these parties. An issue does not inplicate
t he fundanmental concerns of the Conm ssion, no matter how
timely or interesting it mght be, or is not nmerger-specific
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9
shoul d not affect our decision whether to grant, condition

or deny the nerger application.

So the purpose of this hearing, |ike the other en
banc hearings we have held in the past several years, is to
hear directly fromthe parties and to provide an i medi ate
opportunity for others to respond. The decisions we render
shoul d be informed by the broadest possible understandi ng of
the markets and the consunmer interests at stake. So | | ook
forward to a very vigorous debate today, responsive to the
i ssues by the parties and responsive to the issues of the
American public. And finally, whatever we decide to do in
this proceeding, we should do so expeditiously. W do not
serve the public interest by prolonging the nmerger review
process unnecessarily, thereby casting a pallor of
uncertainty over an entire industry. Thus, |I'd urge us to
conpl ete our deliberations in a thoughtful but punctual
manner. Thank you very much

CHAI RVAN KENNARD:  Thank you, Comm ssioner Ness.
Comm ssi oner Furchtgott - Rot h.

COW SSI ONER FURCHTGOTT- ROTH: Thank you, M.
Chairman. The parties before us today have subm tted
license transfer applications to the Comm ssion. Unlike
tens of thousands of other license transfer applications
that this agency reviews each year, this one has been
singl ed out for heightened scrutiny and now, for the first
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10
time ever, a public en banc hearing. | cannot support the

Comm ssion's review of the nerging parties beyond their
license transfers, for three reasons.

First, although the Conm ssion purports to review
the nerger of AOL and Tinme Warner, it is in fact -- it in
fact does not have the statutory authority to do so.

Second, despite the unprecedented public hearing, the

Comm ssion's process |acks transparency. And third, today's
heari ng serves no purpose other than to provide a forumfor
criticismof the nmerger and for the parties in turn to plead
for this Comm ssion's approval.

As | have stated before, the FCC does not possess
statutory authority under the Commrunications Act to review
the nergers or acquisitions of comunicati ons conpani es.

Rat her, the licensing provisions of the Act require the
Comm ssion to review applications for |icense transfers.
Specifically, the Act nmerely directs the FCC to determ ne
whet her the transfer of |icenses serves the public interest,
conveni ence and necessity.

For tens of thousands of l|icense transfers
annual ly, that review is perfunctory. Nothing in the Act
grants the Commi ssion jurisdiction to approve or di sapprove
nmergers that consequently involve the transfer of |icenses.

To be sure, the transfer of licenses is an inportant part
of any merger, but it is sinply not the same thing.
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11
A nerger is a nuch larger and nore conplicated set

of events than the transfer of FCC permits. It includes, to
name but a few, the passage of legal title for many assets,
corporate restructuring, stock swaps and the consolidation
of corporate headquarters and personnel. Cdearly, then,
aski ng whether a particular license transfer would serve the
public interest, convenience and necessity entails a
significantly nore limted focus than contenpl ating the

i ndustrywi de effects of a merger between the transferee and
the transferor.

Qur inquiry should be limted to whether the
proposed transferee has and will conply with applicable
Comm ssion regulations. Qur inquiry should not consider,
for exanple, how the conbination of the two conpani es m ght
af fect other conpetitors in the industry. That is the
responsibility of the federal antitrust agencies, the
Department of Justice and the Federal Trade Conm ssion.

Yet, as with past prom nent conpani es who have
filed for license transfers as a consequence of a nerger,
this Comm ssion has used the highly visible nature of the
parties here today as an excuse to expand the agency's
jurisdiction to include nerger review. The Conm ssion seens
to believe that any matter or practice that occurs as a
result of the nerger is within its jurisdiction. Wile many
seemto accept this theory w thout nmuch question, its logic
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12
| eads to absurd results.

Surely not even the staunchest advocate of the
Comm ssion's authority would claimpower to review ACL Ti ne
Warner's plans for new corporate headquarters at Col unbus
Circle, but this event is as inportant -- is an inportant
part of the nmerger and is no nore related to the use of the
radio licenses at issue as the other issues that the
Comm ssion seens intent on reviewing. At least | have not
heard anyone draw a principled distinction anong aspects of
the nerger if this is the subject of review, not the |license
transfers. That would avoid this sort of ridicul ous
out cone.

The Conmi ssion's review of |icense transfers and,
in conjunction, its unauthorized review of nergers, |acks
transparency and consi stency. The Conmm ssion annual ly
approves thousands of license transfers w thout any scrutiny
or comment while others receive minimal review, and a sel ect
few are subjected to intense regulatory scrutiny. Today,
unfortunately for ACL and Tinme Warner, they are the first
applicants required to expend tine and noney preparing for a
public hearing before the full Conm ssion.

This hearing illustrates the highly disparate
| evel of review given to applicants that arise under
identical statutory provisions. This is problemtic,
because nerging parties have no way of anticipating the
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13
scale of FCC review that will apply to them Regul ated

entities have little basis for knowi ng ex ante, how their
applications will be treated, either procedurally or
substantively. The Commission's review of |icense transfers
shoul d not be arbitrary and discrimnatory but, rather,

uni form and predictably -- predictable.

Finally, I would Iike to enphasize that today's
hearing is an entirely novel and unprecedented approach to
the review of license transfers. As far as | can tell,
there is no justification for this event other than the fact
that AOL and Tine Warner are large and highly visible
conpani es in the comruni cations industry. In al
proceedi ngs, the Comm ssion notifies the public and receives
witten comments. This proceeding has been no different.

We have recei ved abundant conments fromthe public,
i ncluding fromnost of the wi tness' today.

And this proceedi ng has dragged on for six nonths,
far too long. M. Chairman, you could end this at our next
public neeting next week. You can invoke Section 5.D of the
Communi cations Act, with the objective of rendering the
final decision within three nonths -- it would only be three
nmonths late -- fromthe date of filing in all original
application renewal and transfer cases. This hearing does
not add to our knowl edge. It is a public spectacle. | hope
that the witnesses and their coments today will answer the
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14
foll ow ng four questions:

What specific authority does this Commi ssion have
to consider the issues you raise? Second, if the answer is
the public interest standard under Title Ill, how can this
Comm ssion apply a different public interest standard for
ACL and Time Warner than it applies for any of the tens of
t housands of other identical |icense transfer cases?

Third, if your issue is not the public interest
standard, such as cabl e access, as the Chairman nentioned,
why shoul d the issue not be addressed through general
rul emaki ng that would apply to the entire industry, rather
than to just one firmwi thin the industry? And fourth, are
the issues raised, such as anticonpetitive behavior, being
revi ewed by another federal agency with clear statutory
authority? Thank you, M. Chairman. | |look forward to the
testimony of the wi tnesses.

CHAI RVAN KENNARD:  Thank you, Comm ssi oner.
Conmi ssi oner Powel | .

COWM SSI ONER POVELL: Thank you, M. Chairnman, and
let nme be the first also to welcome M. Case and M. Levin
and all our other distinguished visitors and panelists from
whom we wi Il hear today, as well as nenbers of the public a
di scussi on and a debate about a matter of clear pubic
i nport ance.

Since its announcenents, the proposed nerger of
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America Online and Time Warner has assuned al nost nyt hi cal

proportions anong regul atory, |legislative and business
circles, particularly here in Washi ngton, and as a policy
and anal ytical exercise, this transaction has proven to be
irresistible both to those who applaud its prom se and to

t hose who fear the nerged entity's potential power. By
seeking to conbi ne sone of the nobst unique and val uabl e
assets in both the comunications and content worlds, the
parti es have spread before policynmakers, advocates,
conpetitors and pundits a snorgasbord of tasty issues for us
to sanpl e or devour as we choose.

This merger is particularly challenging to review,
not so nuch because of its form dable size but because of
its novelty. Normally, when the governnment reviews a
merger, it focuses principally on existing products,
services and markets. It takes a snapshot, if you will.

But here, we are faced with a nmerger that is born froma
revolution that is in its infancy, and the nerger's great
prom se and possi bl e dangers rest principally in the future,
a future that changes rapidly and often unpredictably.

It is very difficult to grasp the effect of this
conmbi nati on on consumers in markets that have barely energed
or have yet to be created at all. Thus, the Conm ssion wll
struggle mghtily with howto deal with necessarily abstract
i ssues and will face tough questions, as when to yield to
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the market's judgnent and when to enbark on a

government -crafted solution. In this vein, I would caution
that identifying possible problens that result fromthis
nmerger is not the sane thing as having a workabl e regul atory
sol uti on.

We shoul d keep squarely in mnd that regul ation
i nposes significant costs on producers and consunmers. Valid
rules require valid and stabl e econom zed and technol ogi cal
assunptions that may be difficult to come by in this
i nnovati ng space. The hurdles of enforcenent are
substantial. Additionally, we should recognize that
regul atory intervention necessarily directs the course of a
mar ket and may distort it by diverting capital away from
certain enterprises and towards others. Wether this is
Wi se in a burgeoning, rapidly changing, innovation-driven
mar ket is subject to debate and sonme questions.

Finally, | think it's inportant to say a word
about who we are and what we do. It is inportant to
enphasi ze that many of the interesting chall enges, questions
and concerns that mght arise fromthis conbi nation are not
wi thin the scope of our review, nor are we necessarily
enpowered to address any and all such questions. Al ong
these lines, | would repeat the caution of the Chairnman and
many of mny coll eagues in public statenments that we do not
regul ate the Internet.
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Wil e our authority does extend to nuch of the

infrastructure that affects Internet service, we nust react
cautiously and perhaps even skeptically to invitations to
intervene in matters that involve Internet content, products
and services. It is extrenely inportant, then, that we
focus on the matters that will inform our decision and not
dawdl e too long with issues that do not | end thenselves to
an FCC regul atory solution. Wth that, | look forward to
hearing fromthe panelists, and thank you for convening the
heari ng, M. Chairnan.

CHAI RVAN KENNARD:  Thank you, Comm ssi oner.

Conmi ssi oner Tri stani.

COWM SSI ONER TRI STANI : Before | go to the brunt
of ny remarks, | would |ike to thank you for holding this
hearing. |, for one, was an advocate of having an en banc

heari ng, because this nmerger has not only caught the
attention of Washington, it has caught the attention of
many, many citizens across this country. 1t's sonething
that I know we're all getting an unprecedented anount of e-
mail on, letters on, questions on, and this is one small way
that Anericans, that the public can have a sense of what
happens in the halls of the FCC in Washi ngt on when t hese
i ssues are concer ned.

|"mdelighted that the press is here, because |
know this is getting good coverage, and |'m hoping that, in
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a future hearing, we'll have some kind of an interactive

di al ogue with the public. W should have thought of that
before. Having said all of that, there is a procedural
concern that | have, and that's that yesterday, this

Comm ssi on announced over our Wb page that in order to get
into this roomor to view this hearing at Conm ssion
citizens would have to cone at 8:00 in the norning, starting
at 8:00 to get a ticket.

Now | know that was well-intentioned, because
there were security concerns, there were concerns about we'd
have overflow, but | think in the future, M. Chairnman, that
if we're going tolimt or have different procedures in
pl ace, we need to let the public know with sufficient notice
-- at |east a week's advance -- because | have no clue if
there are people that m ght have wanted to attend this
hearing -- and |I'mtal king about American people, not our
usual crowd of friends and | obbyists and attorneys -- that
weren't able to come here because they had no clue that you
had to use these special procedures that, frankly, M.
Chairman, | didn't learn about till soneone fromthe public
called me and then brought themto ny attention.

Wth that, today we will be hearing fromthe
proponents and opponents of the AOL Ti ne Warner nmerger.

This proposed nmerger is not only one of the largest in
United States history but conbines the control of conduit
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and content in an unprecedented fashion, inplicating issues

that are at the core of our denbcracy. It raises the
specter of barriers to the free flow of information and the
mar ket pl ace of i deas.

I f the shelves in the marketplace of ideas are
stocked by too few hands, a kind of digital inperialismnmy
replace a well-inforned citizenry. 1In the face of this, the
Comm ssion's statutory authority and obligation is
abundantly clear. The public's interest nust be advanced if
this merger is to be approved. Wen the proposal before us
is viewed through the public interest |ens, several
significant concerns and questions arise. | wll highlight
only a few here.

| am particularly concerned about the inpact of
this proposal on the diversity of voices and ideas. | am
al so concerned that this nerger may limt a consunmer's
choi ce regarding Internet service providers and/or cable
delivery services. One question is repeatedly raised. Does
t he dom nance over instant messagi ng by one corporation
create inperm ssible barriers to conpetition and to the free
exchange of ideas. |If the extent to which instant nmessagi ng
has penetrated the online world is as great as the record
i ndi cates, can Anerica afford to | eave its ownership in the
hands of a single entity whose fiduciary duty is to its
shar ehol ders and not to the public?
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Anot her persistent question is whether the

Comm ssi on shoul d address the issue of open access or wait
for an industryw de proceeding. These and ot her pressing
guestions will not be answered today, but we nust answer

t hem before we conplete this nmerger review

In closing, I amrem nded of Wnston Churchill's
remarks during the battle of Britain. Wen asked if
Britain's goose was cooked, he remarked, "This isn't the
end, this isn't even the beginning of the end. It is
perhaps the end of the beginning.” |If parties are right, we
are entering the digital century. Maybe so.

Specious limtations on this Conm ssion's
authority to protect and advance the public interest bel ong
in the last century. Today marks a new begi nning in our
duty to protect the public interest through a review of
nmergers such as this one.

CHAI RVAN KENNARD:  Thank you, Comm ssi oner
Tristani. Comm ssioner Tristani is right. W have a | egal
obligation to nake a public interest determ nation as to
whet her this particular transaction will serve the public
interest, and that is why we're holding a public hearing --
so that the public can be involved in that determ nation
And | just wanted to note for the record that this hearing
is not unprecedented. Every nmjor nmerger that's cone before
this agency, at |east during nmy tenure, we've had an en
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banc, Conmm ssion |level hearing like this, including Bel

Atlantic, GIE, SBC Aneritech and AT&T TC .

Wth that, | wanted to outline just a few of the
housekeeping matters that we'll be addressing today --

COW SSI ONER FURCHTG&OTT- ROTH: M. Chairman, | --

CHAI RVAN KENNARD:  Certai nly.

COW SSI ONER FURCHTGEOTT-ROTH: | just, | can't let
that remark go without some clarification. 1'd be very
grateful if you could submt for the record the dates and
the m nutes of those hearings that were held at the
Comm ssion level. | don't recall being present at them
Per haps ot hers were.

CHAI RVAN KENNARD:  Well, | do recall you being
present at them and asking sone questions. In fact, |
remenber your opening statenent was very nuch |ike the
openi ng statenent that you just nade, so, but |I'd be happy
to give you a tape of that neeting, in fact.

COW SSI ONER FURCHTGOTT- ROTH: Meeting? Was it
singular? O were there one for each of these other major
mergers, M. Chairnman?

CHAI RVMAN KENNARD:  As | recall, there was an en
banc hearing that considered each of those nergers. | don't
think we need to bel abor this point, but I would be happy to
submt the record, not, the tape to you, not for the record
in this proceeding but just for the record of, for the
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pur pose of clarifying the point.

Are there any other remarks fromthe bench before
we nove on? Hearing none, | just wanted to clarify sone
housekeeping matters before we go on so that everyone wll
know what to expect this afternoon. W wll have opening
statenents fromrepresentatives of the two applicants, who
are seated here at the table now

Then, we will have three other panels. One wll
be a panel that will broadly put the merger in context, with
two panelists. And then, we will have two | arger panels.
One will address consumer perspectives, and the other wll
address industry perspectives on the transaction. 1'Il ask
all of our panelists to confine their remarks to five
m nutes, and we want to reserve sonme tinme for questioning
fromthe bench after the panelists have had an opportunity
to speak.

We have a very crowded agenda today, so we're
going to have to be very, very disciplined about keeping
this moving. W have a tinekeeper. ['Il ask all of our
panelists to keep an eye on our tinmekeeper, who is our
secretary, Magolly Sollis here at the Conm ssion. And
pl ease work with us here to that we can get through this,
and everyone will have an opportunity to state their case.

Wth that, let's begin with our first panel. It
is the opening statenents of the applicants before us,
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begi nning with Steve Case, the chairman and CEO of Anmerica

Onl i ne.

MR. CASE: Good afternoon, M. Chairman and
Comm ssioners and thank you for this opportunity to talk
about the proposed nerger of ACL and Tinme Warner. As you
all know, there has been a fair anmount of discussion about
what this merger will nean and a fair anmount of
m sinformation. So both Gerry and | have been | ook forward
to com ng here today to explain what we believe the nerger
will mean, not only for our conpanies but also for
CONSUNers.

We t hink, when you | ook at all the facts, you wll
conclude that the merger of AOL and Tinme Warner will benefit
consuners and serve the public interest. W are confident
that together AOL and Tinme Warner will build a conpany that
hel ps to take the Internet to the next |evel, connecting,
inform ng and entertaining people around the world as never
bef ore and benefiting consuners in val uabl e new ways.

Just as inportant, we want to nake clear that our
commtnments to consumer choice and conpetition will help
| ead our industries into the Internet century in a way we
can all be proud of. That's what the nerger of AOL and Ti ne
Warner is really all about. Helping to |ead a second
I nternet revolution that reaches as many peopl e as possible
as quickly as possible and serves the public interest.
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There are three key reasons why we believe this.

One, we are confident that the proposed mnerger of
AOL and Tinme Warner will drive the Internet's devel opnent,
hel ping to spur a new era of innovation and robust
conpetition. Two, we are confident that our nerger wll
hel p consunmers make the nost of that innovation, increasing
their choices and enriching their lives. And three, we are
confident that our nerger will help to build a truly gl obal
medi um | eaving no community behind. So let nme go through
each of these points and the principles that underlie them

First, our nerger would help to drive the
devel opnment of the Internet. | don't think I have to tel
anybody in this roomthat the Internet is transform ng the
| andscape of communi cations and nedia. This transformation
is evident in everything fromthe tine people now spend
online, the way it's really enbedded nowin their lives, to
the way it's shapi ng our expectations of what nedia can and
shoul d be able to do.

And this is just the beginning. Broadband and
Wi rel ess connections, an ever-increasing array of devices to
conveniently access the Internet anytime and anywhere, and
the intersection of traditional and digital nmediuns are
fueling a powerful new era of innovation. |It's consuners,
not technol ogy, that are driving these devel opnents, and
that's the way it should be, indeed, it has to be. 1In this
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new envi ronnent, conpani es of every size will conpete to

bri ng consuners what they want when they want it at prices
they can afford, and in ever nore useful, conveni ent ways.

This cycle of competition and innovation has
brought the Internet and both of our conpanies to where they
are today. And it's always benefitted consunmers. The next
HBO, the next CNN, the next AOL, these are the kind of
remar kabl e breakt hrough i nnovations AOL Ti ne Warner coul d
create for consuners across a whole variety of platfornmns.
And we have no doubt that our comm tnment to innovation would
pronpt our conpetitors to devel op new and better offerings
of their own.

One of our nobst recent innovations, AOL TV, is a
good case in point. By using open standards, this new
interactive tel evision service actually enabl es
interactivity provided by any broadcaster. AOL TV will be
an enabling platformfor broadcasters and programers. W
have approached it in a way neant to benefit consuners,
benefit content producers and benefit broadcasters.

As many of the people in this room know,
interactive TV has not yet begun a w dely used product.
Broadcasters and programmers have little incentive to
devel op interactive content, because there's not an
audi ence, and service providers have difficulty creating an
audi ence without conpelling interactive content. The nerger
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of ACL and Tinme Warner would go a | ong way towards endi ng

this chicken and egg problem Built on open platforns, ACL
TV can help to junp start an entirely new i ndustry, with
many conpetitors. There are nmany ot her areas where we hope
to spur innovation, such as finance, healthcare,

t el econmuni cati ons and online nusic.

Wth nusic, for exanple, we believe that AOL's
experience in nmaking interactive services easy and secure,
conbined with Time Warner's skill at providing nusic attuned
to consuner tastes, wll speed the advent of digital
downl oadi ng that both protects artists and service providers
for the benefit of consuners. So let ne be clear. A
conbined ACL Tinme Warner will be able to stinulate even nore
i nnovation and conpetition, and consumers will be the
Wi nners.

The second point. Qur nmerger will further benefit
consuners by increasing their choices. 1In today's
conpetitive environnent, consuners know t hey have choices --
over 7,000 ISPs, mllions of Web pages, and new ways of
connecting to the Internet -- and consuners exercise that
power every day. That's what our AOL anywhere strategy is
all about. Making AOL avail abl e whenever and however
consuners want it.

Beyond the Tine Warner cable systens, AOL has
already fornmed alliances with DSL, wireless, and satellite
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providers fromBell Atlantic and SBC to Sprint and Hughes.

A conbined ACL Tinme Warner could carry on these agreenents
and seek new opportunities to distribute our content and
comuni cations services on nultiple platfornms nationw de.
And you can be assured that if and when other platfornms are
devel oped, AOL will want to be on those as well.

At AOL, we are also deeply comritted to delivering
access to a broad array of the best content avail abl e,
regardl ess of who produces it. This will be true in a post-
merger world, just as it is true today. It has been
suggested that a conbined AOL Ti ne Warner m ght sonmehow
favor our content over that of our conpetitors through
caching or sonme other technical neans. So again, let ne be
very cl ear.

ACL has never done anything |ike that and we never
under, because it would dimnish our nenbers' online
experience. For those sane reasons, a conbined AOL Tine
Warner woul d build on our conpani es' denonstrated comm tnent
to open access. Real progress has been made on this issue
in the past couple years. | have always been a believer in
open access, and |I'mproud of the role AOL has played in
getting us, and increasingly the marketplace at large, to
where we are today.

It is gratifying to see that nost of the country's
| ar gest cabl e conpani es, including Tinme Warner and AT&T, are
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nmoving forward with open access policies and inplenentation

plans. On the day we announced our nerger, we conmmtted to
open Tinme Warner's cable network for conpetition with
multiple ISPs. A nonth later, we took the next step,
jointly releasing a nenorandum of understanding that is the
framework for delivering AOL and other | SPs over Tinme \Warner
cabl e.

As CGerry will talk about in a mnute, we are
i ncreasingly optimstic about how soon we will have a
mul tiple | SP environnent on the Tinme Warner cabl e systens.
We understand that the Conmm ssion will be taking an
i ndustrywi de | ook at the open access issue, and we want to
assure you that we will be continuing our own efforts to
ensure that there really is real choice anong | SPs as
qui ckly as possi bl e.

So again, let ne be clear. The cable systens in a
conmbined AOL Tinme Warner will not discrimnate agai nst other
| SP"s on the basis of affiliation with us. W are serious
about our conmtnent to open access, because we know it is
good for our business and good for consumers. The sane pro
consuner attitude has gui ded our business practice on other
products, like instant nmessaging. This is probably the area
where the nost misinformati on has been circulating, so I'd
like to take a nonent to set the record straight.

Let nme start at the beginning. W devel oped
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i nstant nmessagi ng technol ogy and introduced it as a feature

over a decade ago. As our nenbers realized the val ue of
realtime online conmunication, they began asking to reach
beyond the community of AOL nenbers, so three years ago we
made i nstant nmessaging freely available to all Internet
users. Today, we can clearly see the innovation that our
deci sion helped to spur. There are now nore than 40
conpani es, including Mcrosoft, Yahoo and AT&T that are
providing their custonmers with simlar features.

CHAI RVAN KENNARD: M. Case, could you pl ease wap
it up.

MR CASE: | don't have to tell anyone in this
roomthat the challenge we all face nowis to create server-
to-server interoperability that allows users of all these
different services to talk to each other seam essly. To
that end, ACL has taken several steps forward. |[|ndeed,
we've recently submitted to the IETF the only architectural
plan for true interoperability, and we are conmmtted to
nmoving forward with interoperability.

It's a problemthe industry has faced together
bef ore when standards for e-mail interoperability were
devi sed, and we weren't even dealing then with the chall enge
of realtime conmunications, but we |learned fromthat process
that interoperability alone isn't enough. W nust al so take
steps to protect people's privacy and security. This is
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especially true for AOL, where so nmany of our users are

famlies and young people and, therefore, where the risk of
privacy breaches and inappropriate spam are the greatest.

Let ne again be very clear. W are fully
commtted to working within our industry to create true
server-to-server interoperability, but we are equally
commtted to protecting consunmer privacy and security. W
have an opportunity to get it right this tinme, and we intend
to make the nost of that opportunity.

Finally -- and I'll wap up --

CHAI RVAN KENNARD: | hope so.

MR. CASE: Because this is an inportant one. |
think it's particularly inportant to you, Chairman. W
bel i eve our nmerger gives us the opportunity and the
responsibility to help extend the benefits of the Internet
to every community around the world. W all know that the
future is about nore than bytes or bandwidth. It is about
how we use new technology to inprove people's lives.

In fact, nothing has been nore crucial to this
effort in ternms of integrating our conpani es than our shared
commtrment to be a catal yst for neani ngful change, not only
i n our conpanies and our industries but also in our
communities locally and globally. And there's no nore
urgent task before us than bridging the digital divide. One
of the things Gerry and | are nost |ooking forward to do is
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j oi ni ng our resources and sharing our ideas to expand

digital opportunity to all comunities.

We take this challenge seriously, not only as a
conpany but also as individuals with a shared personal
conviction that we nust use our |eadership to build a better
worl d. These are commtnents that will drive and the
principle that will guide a conbined AOL Tinme Warner. Qur
goal is to be able to I ook back on this tinme and say we
hel ped create a nediumthat had a positive inpact on
people's lives, and that, we think, will nost assuredly
serve the public interest we are all commtted to uphol di ng.

Thank you.

CHAI RVAN KENNARD: Thank you, M. Case. M.
Levi n?

MR. LEVIN.  Chai rman Kennard, Conm ssioners, |ast
January when Steve and | announced this nmerger, it was with
the vision of creating the first Internet-powered nedia and
comuni cations conpany. In the short tinme since then, the
vel ocity of technol ogi cal change has continued to accel erate
and only reinforces our confidence in the pronmi se of this
new venture. From Tinme Warner's perspective, this nerger
represents a very logical step in our efforts to increase
consumner choice in comunication services and content, which
we understand is the Conm ssion's bedrock policy.

Expandi ng consuner choice is a part of who we are.
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It's as basic to our corporate DNA as editorial

i ndependence and integrity has been to Henry Luce's Tine,
Inc., and Ted Turner's CNN. Since HBO s debut 28 years ago,
Ti me Warner has been a | eader in overthrow ng the paradi gm
that limted the public's progranm ng choices to those
selected by a triopoly of broadcast networks. Qur

| eadershi p in expandi ng consuner choice in the tel evision
mar ket pl ace has proven quite successful. The new networks
we' ve devel oped fromCNN to TNT to the Cartoon Network have
enriched people's options for nore programm ng.

And the billions we've invested in our cable
systens have dramatically enlarged the nunber of channels,
not just from Tine Warner but froma w de variety of
sources. This includes MSNBC and FOX, public affairs from
CSPAN, innovative kids' television from N ckel odeon and
Di sney, ethnic and gender-focused programrng from BET and
Lifetinme. It also extends to Tinme Warner Cable's successful
i ntroduction of 24-hour |ocal news services in a nunber of
our systens.

And while we're proud of our role in breaking open
the tel evision universe, we also recogni ze that we' ve been
one of the first to take advantage of digital technology to
present revol utionary new options |ike high-speed
interactive services, video on denmand, tel ephony and data
delivery. Qur early experinents going all the way back to
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Cube, in Colunbus, GChio, Quantum in Queens, New York,

presage our effort to establish the first fully interactive
digital network in Olando, Florida. And over the past five
years, we've invested nore than $6 billion in the

devel opnment and depl oynent of broadband architecture.

So whatever the delivery nechanism whether wred
or wireless, cable or satellite, it's obvious that the
digital revolution has put the global econony in general and
the gl obal nedia industry, in particular, on fast forward.
We now see that, while we began with Anerica' s | eadership,
that | eadership is already being challenged in Europe, Asia
and Latin America. And it was that shared understandi ng of
the intense global conpetition that the Internet is spawni ng
whi ch hel ped give our initial conversations the sense of
real urgency.

We al so recogni ze the opportunity to create a
conpany specially adapted to the uncharted terrain. One
that can offer consunmers an astounding array of quality
content fromthe w dest selection of sources, along with Wb
features, services and communities that provide ease,
conveni ence and personalization. Let ne be very particul ar
to the Commi ssion about the three things that we think you
shoul d focus on, which are the public benefits which flow
fromthis conbi nation

First, as well as making traditional nedia nore
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accessible for online and interactive applications, our

conpany will be a | eader in devel opi ng new servi ces,

i ncluding news and lifestyle information on demand and
interactive television, and this will help accel erate our
conpetitors' efforts to innovate.

Second, by actively pursuing our
mar ket pl ace-driven nmultiple ISP initiative, we'll ensure
real consumer choice on our cable systens, but inportantly
provi de a catal yst for other cable conpanies to follow suit.

And third, as we speed up depl oynment of broadband capacity,
we will increase the consuners' appetite for broadband
services and clearly hasten depl oynent across conpeting
pl atforns, whether that's cable, DSL, wireless or satellite,
which we believe is a critical FCC goal, pursuant to Section
706 of the '96 Tel econmuni cations Act.

The nmerger of Time Warner will be especially
beneficial to bring the public real diversity of Internet
service providers, and we are comritted to maki ng our
services avail abl e on a nonexcl usive basis over a
multiplicity of platforms. Qur conpany will pronote a
conpetitive environnent, which encourages all broadband
platforns. W wll also carry out the initiative
articulated in our nmenorandum of understandi ng.

This is what we've already done. W' ve already
nmoved to restructure our Road Runner partnership, thus
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enabling us to introduce nultiple | SPs substantially in

advance of the 18 nonths renaining on the Road Runner
exclusivity. In addition, we are negotiating with AOL and,
importantly, with other |SPs, about providing high-speed
Internet service. And finally, in our Colunbus, Chio
system we have begun technical trials providing nmultiple

| SP service. And we've, therefore, taken our comm tnent
fromthe ideal to the practi cal

And by doing this, we've pronpted other cable
operators to nodify their business plans to provide for
mul tiple | SPs, and you can see already that in DSL,
satellite and wireless, all these providers are accel erating
their own deploynment. So, fromthe consuners' point of
view, we're providing and stinulating nore choice, better
val ue and | ower prices.

Finally, no mediumin history has surpassed the
wildly denocratic potential of the Internet to break down
the barriers to human comruni cation or to overturn the
[imts on cross-cul tural understandi ng and expand the
educati onal and econom c prerogatives of people everywhere,
because the Internet, which cannot be controlled by any
conpany or any governnent agency, is the technol ogy of human
freedom So it is our hope that we can bring about and
stinmulate this revolution, a hope | believe we hold in
common with the Comm ssion. Thank you.
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CHAI RVAN KENNARD: Thank you, M. Levin. W'l

now have a period for questioning fromthe Comr ssioners.
had a couple of questions | want to begin with. M first
guestion is about the cable access issue. |It's one that we
have been grappling with here at the Conmm ssion for about
two years, and we have -- as | said in ny opening renarKks,
we all believe in openness. Cbviously, it's been good for
the Internet and it's inportant for the future of the
I nternet as we nove to broadband, but thus far, we've heard
a |l ot of good intentions.

W' ve seen sone industry agreenents, nonbi nding
i ndustry agreenents, | mght add. W' ve seen sone technical
trials. But it's ny belief that until we actually see an
open access platformin cabl e broadband inpl enented where
peopl e can actually see it and touch it and feel it and the
| SP conmunity can actually get confidence that they' || have
access to it, that there will continue to be a | ot of
skepticismon this issue, for good reason

| would |ike to ask you, when can we expect to see
this? Wen can we expect to see an open access platformin
cabl e broadband that will give us sone confidence that this
is really going to happen? That the market is driving
toward this.

MR LEVIN.  Well, first of all, M. Chairman, we
are trying to roll back the exclusivity bar to beginning
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multiple ISPs that was intrinsic in the Road Runner

partnership, and we have begun that restructuring, and | am
confident, although it requires the consent of all the
parties, that we will achieve that so that we don't have to
wait 18 nonths before we can actually begin. And I would
hope by the end of the year we will be able to do that.

Secondly, we are entering into
mul tiple-affiliation agreenments with third-party |ISPs, and |
expect shortly we will nake the announcenment about the first
third-party affiliation agreement which, again, will confirm
t hat mar ket pl ace tenplate for the arrangenent. And finally,
the trials that 1've referred to are actually very inportant
because up until now the ability to install and service
hi gh-speed I nternet access has had to be proven in the
mar ket pl ace. And that activity, | think, has proceeded
sufficiently so that we now have confi dence.

And we have installed the first, what |'d cal
mul tiple-1SP router in Colunbus, Chio. The trials have
begun, and I'moptimstic that by the end of the year, we
will also have in place the sufficient software to enable
the multiple billing of 1SPs. The other thing | would say,
M. Chairman, is that | do think the understanding that was
si gned between Tinme Warner and AOL is binding on us and, in
fact, it made several breakthroughs that | think are quite
significant. And that's where our activity, | think, wll
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| ead the industry in several respects. And we are now

enbeddi ng those provisions into our affiliation agreenents.

MR CASE: If | could just add, | think, you know,
fromsome of our previous discussions, that | share your
passi on about the inportance of open access in terns of
preserving the open character of the Internet, and al so
woul d share your skepticismthat until it's actually
happening, it sounds like a |ot of promses. But | would
note that a year ago, when the Conm ssion | ooked at this,
t he Conmi ssion concluded at that tinme that there was a
reasonabl e probability of conpetition in broadband. It
wasn't just about cable. DSL, satellite, wireless would
energe as alternatives. And there was a reasonabl e
probability that the marketpl ace woul d i ndeed wor K.

In the past year, | think there's a | ot of
evi dence to suggest both prem ses were correct. There is
far nore conpetition now in each of these other broadband
technol ogies, billions of dollars now being invested to
depl oy DSL, experiments now being put in place to actually
deliver video over DSL. Just |ast week, Bl ockbuster
announced an initiative to do just that with DSL and phone
conpanies. Satellite conpani es have done quite a bit,
announci ng ventures with other 1SPs just in the |ast few
weeks.

And venture capital is pouring into wireless
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technologies. And also in the past year, the cable industry

overall has gone froma position where they really weren't
focused on open access to a position where, now, the
maj ority of the conpanies are recognizing that it is
sonething that's going to happen and it's better to happen
sooner rather than later and it's in their business interest
to get 1SPs working on their platform as opposed to a
conpeting platform

So in the past year, | think there's a |ot of
evi dence to suggest that there are conpeting broadband
technol ogi es and the cable industry is noving towards open
access. And we recognize that people really are eager to
see sonme definitive agreenents and see sone systens in
pl ace, and we're confident we'll be able to denonstrate that
very shortly.

MR LEVIN. It really is the marketplace at work.

| just want to underscore. This is not to satisfy a

regul atory requirenent. The intense activity, particularly
in DSL, both from marketing and the provision of services,
is really extraordinary, and for a cable operator not to
energetically nove to provide consuner choice, the cable
systemw || |ose out in the marketplace. That's very clear.

CHAI RVAN KENNARD: Well, | think that everyone in
this roomwoul d hope that we have an environnment sooner
rather than | ater where we have multiple broadband platforns
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conpeting in the marketplace. Cable, DSL, satellite,

terrestrial wireless. But what if our hopes aren't
realized? What if there are communities in America where
their only choice for broadband will be the cabl e nodem
product? WII people in those communities have confidence
that the market will drive to an open access environnent
when there are no broadband conpetitors?

MR LEVIN. Well, | don't think factually that can
occur because, first of all, with respect to the tel ephone
system which is universally available, DSL is being
activated broadly. And you can just see it in the marketing
activity, so that in alnbst every conmunity that certainly,
we operate in, there is an intense DSL activity. Secondly,
satellite, which is universal, covers the entire geography
of the United States, is now offering high-speed service and
in fact is using either a tel ephone return path or, shortly,

a satellite return path.

And finally, | would not underestimate the growth
of wireless, because in fact, the ability to have -- and we
see this happening already in Europe and in Asia -- the

ability to have Internet access, including with inpending
3-G to have broadband access on a portable device, is
probably -- all you have to do is test the marketplace. The
hi ghest infrastructure val uations today happen to be in the
Wi rel ess area because of the opportunity for broadband
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W rel ess.

MR CASE: If | could just add that the -- we nade
a big investnent in satellite, partly because it is the only
way to ensure ubiquity in ternms of the national footprint.
We're working with Hughes on that project, and even with
this merger will continue to work with them and others to
develop all these different technologies, so | don't think
t he concern you have is likely to play out. But if it does,
if down the road you find that there really is only one
br oadband technol ogy and the industry isn't noving
forcefully enough to open it up, it would be appropriate for
t he Comm ssioner or others to | ook at that issue and put a
national policy in place.

As it relates to this nerger, these are the
conpani es that are actually doing things about open access.

| think the steps we've taken should be appl auded, and we
really are commtted to going fromthe concept stage to the
reality stage, not just around cabl e broadband technol ogy
but al so depl oyi ng ot her broadband technol ogi es.

CHAI RVAN KENNARD: Ckay. Well, it's, just so |
under stand what you're both saying. Absent a conpetitive
dynam c, absent pressure, conpetitive pressure from other
br oadband providers, | understand you to say that there may
not be pressure for a market-driven incentive for the cable
operator to open their, their broadband platform |Is that
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right?

MR LEVIN. No, no, no. | wouldn't, | wouldn't
articulate it that way. First of all, it is clear that
there are going to be multiple broadband providers. But as
a matter of business devel opnment for the cable system the
i nportance of devel opi ng these new revenue streans, given
the fact that the nore traditional anal og delivery of
television signals, or indeed digital delivery of nust-carry
signals, has a certain ceiling onit internms of its
expansi on.

The grow h opportunities for the cabl e conpany
really cone about in, in the deploynent of broadband, so |
can say to you that our business plan, with or without the
obvi ous conpetition, is to nake the investnment and actually
to accel erate the investnent in broadband depl oynent, and
then the costs that are the variable costs that are
necessary to deliver cable nodens. Again, | can't
underscore enough that this is a business proposition that
grows out of the next devel opnent, in this case, the
devel opment of the cable industry, both because of the
conpetition and it makes intrinsic sense.

MR. CASE: One other point to enphasize is that
Time Warner has a significant cable presence, but only 12
percent of households in the United States have Tinme \Warner
cabl e access, so 88 percent we need to reach, the national
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brand with the AOL service through other neans. So it is in

our interest nore than probably any conpany's interest to
make sure all broadband technol ogi es are open and
conpetitive, easy to deploy and affordable. It would be
silly for us to focus just on the 12 percent when we have a
nati onal business and need to focus on 100 percent.

So it's in our interest as nuch as yours, maybe
nore in our interest, to wrk as forcefully as we can to
establish arrangenments with all the cable conpanies to
depl oy cabl e broadband, as well as all the DSL conpani es,
satellite conpanies, wreless conpanies, so we really have a
national footprint, with a tapestry of broadband sol uti ons.

MR. LEVIN.  You know, history is instructive,
because on the one hand, having cabl e has been very hel pful
in the creation of all of these services. On the other
hand, the history of our conpany, whether it's HBO, CNN or
pay- per-view novies, is to wrk through cable, satellite and
DSL -- any delivery system-- because that's in the nature
of content, which should be delivered on every platform

So there's nothing new about this concept of
stinmulating all of the delivery nechanisns, including the
one that Steve Case referred to in an announcenent of
Bl ockbuster to use the Enron systemand then, ultinmately,
DSL, to deliver, in effect, video on demand novies into the
home. And you don't see any cable nmentioned in that
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rel ease.

CHAI RVAN KENNARD: Thank you both. O her
guestions fromthe Bench. Yes? Certainly.

COM SSI ONER TRI STANI:  So what |'mhearing is it
makes wonderful, em nent business sense to have open access.
|"m hearing that. Can you tell me what your tinetable is

again? Is it --

MR LEVIN. Well, let me characterize it. W have
at our cable conpany -- just speaking on behalf of our cable
conpany -- what's known as a multiple-1SP initiative. And
we have been -- and this has been true in the industry --
contractually precluded from beginning to have nore than one
| SP, because of an exclusivity provision in a partnership
agreenent as a result of a Justice Departnment mandate. W
are trying nowto reformthat so that we can renove the
exclusivity bar. Once we do that, we then turn to the
t echnol ogi cal capability.

So we have now installed the kind of router that's
necessary and the software that's needed to distinguish
anong several |SPs for the consuner. W are now doing that.

And finally, you need affiliation agreenents and, as a

matter of fact -- you know, maybe | should give ny e-nai
address -- any ISP that would like to conme and negoti ate
with Time Warner Cable, we're open and ready, wlling and
abl e.
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COW SS|I ONER TRI STAN : But what's the tinetabl e?

MR LEVIN. Well, as | just said, our -- well --

CHAI RVAN KENNARD: \What's the e-mai|l address?

MR LEVIN. GW --

COWM SSI ONER TRI STANI: 1" m not being flippant
about the tinetable. | just want to have a sense of --
because |'ve heard maybe the end of the year, but could that
nmean - -

MR LEVIN. Well, but as I've indicated, there is
a contractual bar right now | nean if you ook at -- there
is an exclusivity provision.

COWMM SSI ONER TRI STANI:  But you said those
contracts coul d be reforned.

MR. LEVIN. Yes, but it requires other parties to
agree to do that.

COWMM SSI ONER TRI STANI : So you can't tell ne what
a tinmetable is.

MR LEVIN. No, I, I remain quite confident that
we can make that happen faster than anyone else in the
i ndustry, because there's another exclusivity provision that
runs | onger for Excite@one. |'mconfident, but | can't
warrant it today, but I"'mconfident in ny ability to make
this happen. W' ve obviously already begun the process of
restructuring. And so that the first thing that wll
happen.
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Secondly, there will be affiliation agreenents.

You need an agreenent with an ISP that sets the terns and
conditions. It's very simlar to the terns we had in our
MU, And | think | said earlier that there will be an
announcenent of an affiliation agreenent shortly. Finally,
this is a, not a trivial technological activity and,
frankly, that's the reason why the industry went slowy to
see whet her the nodens woul d work, they could be installed,
whet her the service would be high speed, whether you could
bill. W now have confidence in that managenent capacity.

Now you need software, which hasn't existed
before, with a router that enables you to address separate
| SPs going into separate honmes. |'mconfident that we wll
build that software. Qur conpany has a history of doing
this. W've done it. W've done it before.

And that's why I'"'mhighly optimstic. But nost of
all, it is a business inperative. It's built into our
busi ness plan. Miltiple | SPs are necessary for the revenue
growh. And besides, in every market that we're in, DSL is
bei ng marketed conpetitively to this concept.

MR CASE: If | could just add. W, as | said in
t he openi ng remarks, we understand, probably better than
anybody, the inportance of open access and al so understand
the importance of denonstrating a real conmtnment to open
access by having real deals with real unaffiliated |ISPs that
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can be inplenented in a real way, quickly. And we recognize

that that's an inportant issue to you. It's also an
i mportant issue to us, because our credibility is on the
l'ine.

| have been arguing for open access for years, and
| continue to believe open access is critically inportant.
We just now have the wherewithal, we believe, to achieve
that within Time Warner systens sooner than m ght have been
t hought, because of this restructuring of Road Runner. And
we al so are optimstic that we can get other cable conpanies
to enbrace it.

So we need to denonstrate this quickly, and we
will denonstrate this quickly. Not just because we think
open access is a good policy decision or that open access is
a good busi ness decision, but al so because we recogni ze we
have nade a commtnent and we're going to live up to that
conmmi t ment .

COWM SSI ONER NESS: Followi ng up on that, to what
extent will you be limting the nunber of ISPs that will be
able to partake of your systenf

MR. LEVIN. Again, I'll repeat ny invitation. As
we said in our agreenent, we're not providing any limtation
on either the nunber of |1SPs or whether they are national,
regi onal or |ocal.

COM SSI ONER NESS: And to what extent will you be
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maki ng the technol ogy avail able to other cable systens so

that others will be able to al so open up their systens?

MR LEVIN. Well, we're -- we are not a technol ogy
conpany, in the sense that we make and sell technol ogy, but
anyt hing that we've devel oped -- for exanple, the paradi gm
the hybrid fiber coax architecture that is currently the
i ndustry standard was devel oped by the engineers at Tine
Warner Cable. W actually won an Emry for it. And that
tenpl ate, that architecture has been made freely avail abl e.
If -- the software that we'll be created -- what's necessary
here is not the router, because the routers do exist.

What's necessary is software that hasn't been
witten, to distinguish that the traffic going through
bel ongs to one ISP and not another and nmake sure that the
bill goes to the proper place. That software we wl|l
acquire from sonebody, who will then be able to sell that
software. See, that's ny point, that this innovation, it
hasn't existed before, so we're the first ones to do it.

By making it happen, it then travels to other
systens and, again, if it doesn't happen, you have, you
know, the tel ephone conpani es constantly spendi ng much nore
noney on marketing in the marketplace. So |I think the short
answer to your question is if it's developed for Tinme Warner
Cabl e, then others would be able to use it.

COWM SSI ONER POVELL: Let nme just ask nore
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pointedly. By the terns of the Road Runner contract, does

it have a natural expiration date and, if so, what is it?

MR LEVIN. It's the end of 2001. Decenber 31st,
2001.

COWM SSI ONER POVELL: kay. So at the |latest,
pursuant to the Justice Departnment decree, is there a
ti metabl e that shortens that?

MR LEVIN. No. I'mtrying to be hel pful and
opportunistic. No. But what the Justice Departnent has
said is that AT&T nust divest its interest in Road Runner so
that it isn't in both Excite@one and Road Runner. And
frankly, what I'msaying to you is that I'mtrying to take
t hat mandate and turn it around so that that event becones
an event to restructure the ownership of the partnership,
and while we are doing that, also renpbve exclusivity.

You know, it's sonething that is another
i ndi cation of, you know, our conmtnment to want to nake this
happen. Because the exclusivity on Excite@one, | think,
extends until the end of 2002. So that's why, maybe, people
have not been rushing to enter into affiliation agreenents.

So that's why I"'mtrying to do that and, as | say, once we
get an announcenent out of a third-party affiliation
agreenent, | think that will encourage others al so.

MR. CASE: One other point in terns of the timng.

The Road Runner and @Hone exclusivities also would inpact
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AOL. So, unless the Road Runner date is noved up, AOL will

not be able to provide access over Tinme Warner Cable systens
or any other systens, so clearly we have an interest in
trying to restructure this, to accelerate the date that al

| SPs -- ACL and other 1SPs -- would have access.

MR LEVIN. | should -- it's fortunate that I'm
acconpani ed by those who know better than I do -- the
Justice Departnment decree does push for an earlier
restructuring if that's possible, so there is an incentive
t here.

COWM SSI ONER FURCHTGOTT- ROTH:  Wbul d it place Tine
Warner systens at a conpetitive di sadvantage is this
Conmi ssion were to condition the license transfers in such a
way that Tinme Warner systens had a different federal nmandate
for open access than other cable operators had?

MR. LEVIN. Yes. Certainly the answer to that is
yes.

CHAI RVAN KENNARD:  Commi ssi oner Powel |, did you
have sonet hi ng?

COWM SSI ONER POVELL : It was going to be a
guestion, but I'"'mgoing to nake a conment, in the interest
of time. [|'ve read through many, nmany of your testinonies
and your presentations, and on many of these issues that are
of sone concern by other conmentators -- commtnents to
mul tiple platforns, open access to |ISPs, the comm tnent not
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to | everage content distribution systens, not to favor your

own content through caching and primary screens, no attenpt
to | everage the AOL- AT&T |inkage -- often conclude wth,
"Trust nme, we won't."

And one of the central criticisms of the opponents
is that, why should you? And | would concede that in a
mar ket in which we don't necessarily know how things wll
evol ve, there may be roomfor "trusting you," but | thought
| woul d represent sonme things that concern ne. One of the
best indicators of that is historical perfornance.

And it seenms to nme that -- | look at things |like
the high-profile case in which tinme Warner was stripping the
vertical blinking interval for an EPG | | ook at the fact
that sonme fairly heavy-handed tactics by |ocal franchising
authorities of Time Warner's and SBC s region on DSL. |
| ook at over a year ago sonme of AQOL's public prom ses on
open I nternet nessaging services that have still yet to be
fulfilled. 1'mnot personally criticizing those choices.
There may be rationales for them and they both all nay be
t hi ngs not even within the scope of our authority but,
nonet hel ess, they are historical backgrounds of credibility
on the trust point.

And what | would |ike to enphasize is that | think
it's very, very inportant that the conpanies, in proving
their case, show why there are very powerful econom c
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reasons, not just behavioral reasons, to pursue open nodels

and not | everage content. And M. Case, | think you nmade a
good poi nt about, you have to get on systens el sewhere, and
| think that's the kind of argunment we need to hear. But |
woul d add one refinenent. The key is, at what terns and
conditions and prices?

And | think one of the concerns, or the anxieties
raised are that the extrene ability you will have as a
content provider may be able to allow you to trade of f and
dictate terns and conditions that are nore favorable to you
than others. And | don't need a vol um nous response to
that. But | just wanted to guide responses to the idea of
denonstrating why, as a business matter and econonmic natter,
these are the things we can expect to happen, as opposed to
trust.

MR LEVIN. Well, the short answer is really that
the, it's the consunmer who nakes these choices, and if we
were ever to exclude, you know, whether it relates to EPG
which is a subject that the Comm ssion has under advi senent,
and we will carry -- whatever |line the Comm ssion draws,
that's exactly what we will do. But we'll carry anything
and everything, because it's the consuner that is making the
choi ce for navigation.

And the same thing applies to programmi ng. And
that's really the history. |If you' re not providing the
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programmi ng or the material or the convenience that the

consuner wants, it's very clear that the consunmer can go
el sewhere and, in fact, now that we're tal king about the
opportunity to go el sewhere on the Internet, there are al
these distribution systenms. So the econom c conpul sion is
really overwhelmng to service the consuner.

Having said that, | have to al so conment that |
think that this conpany, these two conpanies and this new
conpany is distinctive, not only because of its history, but
the desire to want to serve the consuner, the public
interest with a set of values that really count. | think
that's very inportant to us. So that, yes, we are
responsi ve to sharehol ders, but we're also responsive to the
public interest. |Indeed, it's built into our charter. That
was the charter at Tinme, Inc., and it is at AOL, and it wll
be at the new conpany.

So, we have the best of all possible worlds. W
have the recognition that the consunmer is nmaking a choice,
and you have a conpany that values its social commtnent.

MR. CASE: Let ne just add that as | said in ny
opening remarks, there's a ot of msinformation flying
around, and | think some of it was enbedded in one of your
prem ses regardi ng instant nessaging in particular. And |
certainly take issue with that characterization. | actually
t hi nk our conpany has been a nodel for how to take a
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t echnol ogy and open it up.

But as | said in my opening remarks, we invented
this, actually 15 years ago. Three years ago, we nmade it
free so anybody coul d downl oad the software for free or use
it for free. And then in the past year we've licensed it to
nore than a dozen conpanies on a royalty-free basis. That's
not something that Mcrosoft, for exanple, has done with
W ndows.

| f the Justice Departnent, as their remedy in
this, suggested that Wndows should be put on the Wb so
anybody coul d downl oad and use for free and license on a
royalty-free basis to a dozen ot her conpanies, they would
have been | aughed out of Washington as a nmuch too stringent
remedy. We did both of those things voluntarily and,
additionally, have indicated our commtnent to
interoperability proposed to the IETF in architecture for
server-to-server interoperability.

So | think we've done a |ot to nake sure that
anybody can tal k to anybody, nobody has to subscribe to AQ,
you can use it for free if they want, if conpanies want to
create their own interface, they're free to do that. And if
we can get agreenment with these conpani es about server-to-
server interoperability, we're ready, willing and able to do
t hat .

CHAI RVAN KENNARD:  Conmi ssi oner Ness and then
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Conmi ssi oner Tri stani.

COWM SSI ONER NESS: A nunber of commenters have
been very concerned about your ability, not just to
discrimnate in favor of your own product but, rather,
potentially, to discrimnate in favor of the product of
ot her major players in exchange for benefits that you m ght
receive fromsuch relationships. And it's been described as
a colony of two 800-pound gorillas dancing, and thereby
stonpi ng a nunber of other smaller players who m ght want to
be able to play in the marketplace. Can you comrent a
l[ittle bit about these concerns that have been raised? And
|"msure we'll be hearing them as the panels proceed.

MR. CASE: Want ne to start on that one? | think
peopl e who nake that clai mdo not understand what's happened
on the Internet. Wat's happened on the Internet is the
bl owi ng up of traditional barriers to entry, which is
resulting in an unprecedented fl ood of conpetition and
choice. Wien | was growing up, the only thing I could watch
on television and ABC, CBC, NBC and PBS. Now, you've got
dozens of stations in sonme markets, hundreds of stations in
ot her markets, and mllions of Wb sites to choose from

So this notion that people are constrained in
choice is alittle silly. Wat's happening is unprecedented
choice, and we're trying to stimulate nore choice on
television. W, you know, sone say, well, you should worry
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about these guys because they're potential nonopolists.

Actually, if those conpanies are worried about us,
it's because we're populists, trying to take the Internet
nodel to television, and instead of consuners goi ng honme and
turning on the tel evision and wat chi ng what the networks
want when they want, they want to work |i ke the Internet
where they choose to go where they want, do what they want,
when they want. So we want to take that Internet nodel,
which is a nodel of conpetition and choice, and bring it to
television. [It's not surprising to me that some conpanies
woul d rat her protect the status quo. Consunmers want the
| nternet nodel on top of television.

COWMM SSI ONER NESS: The expectation, however, is,
for exanple, you'd have major cable conmpani es exchangi ng
benefits with each other to the detrinent of others who do
not have cable facilities. Cable still remains, in nost
areas of the country, as a mmjor bottleneck provider. Can
you conment further on that?

MR. LEVIN. | don't think that the cabl e conpanies
are working together with other cable conmpanies in any way.

As a matter of fact, | think the history of the cable
industry is in fact what Steve Case has just indicated is
now being carried out on the Internet. And that's
deconstructing the establishment. That's really always been
the history, providing nore services that were not otherw se
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avai | abl e.

We used to have this very narrow aperture through
whi ch programm ng can pass. And in fact, each, as each day
goes by, there are nore services that are being created.

And frankly, when we, when | | ook at the conventions com ng
up, the political conventions, |I think it's time to
recogni ze that the public interest, conveni ence and
necessity has now shifted from broadcast |icensees to the
cable industry and the Internet industry, because who's
going to carry, on a 24-hour basis, everything that's
happeni ng in, you know, two of the nost inportant political
events so it's available on an interactive basis to al
Americans? It's comng fromall the cable networks, it's
comng from CSPAN, it's comng fromlocal cable news
services, it's comng fromall the Internet services. |It's
the nost exciting thing to happen. It's not comng fromthe
broadcast |icensees.

So in fact, | think it's tine to recognize that in
fact the net effect of creating nore capacity, which is what
cabl e has done and what the Internet now expl odes on an
infinite basis, is providing nore choice and nore
opportunity for independent programers. The last thing |
would say is a lot of the conments we're hearing seemto
belie the other proceeding that we're involved in, which is
at the FTC, examining the antitrust issues. The issue here
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is not to protect conpetitors but to stinulate conpetition.

And | think that's what all this technology is designed to
do.

MR CASE: | also wuld add that there's a big
di stinction between television of the past and how you think
about it and limted channel capacity and whose gets
carriage, essentially, and the Internet nodel, which,
essentially, everybody gets access, everybody gets carri age.

And certainly on ACL, people can go wherever they want
whenever they want, and this notion that we woul d sonehow
bl ock the Yahoo domai n or sonehow slow it down is
ridiculous. W, we've never done that, we never would do
t hat .

The reason is if we did that, our nmenbers would
quit, because they don't want a constrained Internet. They
want an open Internet, and that's what they get from ACL.

If we tried to do sonme of the things that sone of the people
are suggesting, it would be harnful to our business.

MR LEVIN. If | could just go back to, again, the
di fference between the nmarketplace and a regul atory
requi renent. The concept of high-definition television,
whi ch we' ve been working on for many, many years. There's
nore activity taking place by Home Box O fice, which is not
a regulated |licensee in that sense, than by any broadcaster.

And the reason for that is the picture quality is
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exquisite, and it makes a lot of sense froma kind of a

conpetitive advant age.

So that's a marketplace desire. It's part of the
hi story of innovation, and | think that needs to be
acknow edged, because that's what's driving so nuch of al
of these new services.

CHAI RVMAN KENNARD:  Conmi ssi oner Tristani, and then
we're going to have to wap up this first panel

COWM SSI ONER TRI STANI: | have here a four-page e-
mail that | received froma Joel Payne from Massachusetts.
And | told you I got lots of e-mails about this nerger, and
nost of themare, |ike, two paragraphs, garden variety, deny
the nerger, they're too big, danger to denocracy. M. Payne
goes into a bit nore detail, but his main concern is instant
nmessagi ng, and you nust | ove the service, and I comend you.

If you invented it, it sounds marvel ous, and |I'mgoing to
check it out.

But his concern -- well, first of all, he wants,
wants us to deny the merger, but he said, if you do allow
it, make sure instant nessaging is interoperable and that
everybody can have it. | hear you saying that you're
already taking a lot of steps to do that but, aside from M.
Payne's e-mail, a lot of our comrenters have said that for
about 18 nonths, AOL has said a |ot but done too little in
this area.
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And | hear that you're commtted to doing this,

but how strong can your commitnent be? | nean, can you say

this is sonething that absolutely nust be done? And |']

tell you what drives his concern. | didn't know nmuch about
i nstant nmessaging until | got this e-mail and started

t hi nki ng about it, but if it's as good as it sounds, | can
see a |lot of people who are going to say, |I'mnot going to

get any other systemthat can't use it, and we nmay end with
the one systemthat has it, and --

MR. CASE: Well, | understand the concern. Again,
"1l just try to reiterate sone of the facts, that we did
open it up and rmake it freely available, that issue three
years ago.

COWM SSI ONER TRI STANI: Wl |, but let ne ask you,
does that nean that everybody that's on the Internet can
have it?

MR. CASE: Yes. Yes. For free. That three years
-- up until three years ago --

COW SSIONER TRISTANI:  So | can have it?

MR. CASE: The only way to get instant messagi ng
was to pay us a nonthly fee, because it was part of our
service. And we said, well, that's a benefit and, indeed,
may attract and keep nmenbers. Wuldn't it be better for us
to open it up for anybody --

COWMM SSI ONER TRI STANI:  So how woul d | go about

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R PR R R R R R R R
O N W N B O © O N o 00 »h W N R O

61
getting it for mny provider?

MR. CASE: Go to AOL.com and you can downl oad ACL
i nstant nmessenger for free, whether you' re using M ndspring
or Earthlink or the Mcrosoft Network or any provider. It
doesn't cost you anything to download. It doesn't cost you
anything to use it.

COM SSIONER TRISTANI:  And | can, | can put it in
nmy systenf

MR. CASE: Yeah, absolutely. O you can downl oad
it frommany other conpanies |ike Lycos and Apple and Novel
and Lotus, their own custom zed versions using the sane
t echnol ogy.

COW SSI ONER TRI STANI:  So how cone there's been
so much e-mail |ike this?

MR. CASE: Because there's a nerger pending and

there's an opportunity, and people like to focus on issues.

COM SSI ONER TRISTANI: It is as easy and sinple
as doing that? You know, | don't really know --

MR CASE: Well, I welcone you to download it
tonight and see it for yourself. | would also add, | would

al so add that what's happened in instant nessaging is
conpetition. There are sone pretty big conmpanies, including
M crosoft, who have entered the market. M crosoft |aunched
their nessenger services |less than a year ago. Last week,
announced they 18 mllion users of it. So this is a market
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that we're hardly nonopolizing. There are nmany, nany,

conpani es - -

COWM SSI ONER TRI STANI:  But let nme ask you
sonething. |If, let me get back, because you' ve gone into
another issue. But if I don't want to go through the
trouble -- and you say it's real easy, but |I'm not
t echnol ogy-savvy, and |'d suspect a | ot of Anmericans ny age
are not either -- if I don't want to go through the trouble
of having to do that, what's wong with there being an open
system where | don't have to do that?

MR. CASE: There is nothing wong with it. That's
what we're working toward.

COWMWM SSI ONER TRI STANI:  Particularly when there
are 23 mllion subscribers who, you know, who are probably
nmy buddi es.

MR. CASE: The issue right now is anybody can use
our instant nessaging systemfor free. Nobody has to pay us
anyt hi ng.

COWM SSI ONER TRI STANI:  But you're not answering
my question. Wiy couldn't there be an --

MR. CASE: No. |[|'mabout to answer your question.

Anybody can use any of the nessagi ng systens of any of the
dozens of conpanies, pretty significant conmpani es, Lotus and
Appl e and Lycos, and so forth, that have their own
custom zed versions of this. Wat we're trying to now do is
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server-to-server interoperability so you can downl oad sone

ot her system and the servers talk to each other in a way
that protects the privacy and security and prevents spam and
por nography and things |ike that.

COW SSI ONER TRI STANI:  Which is back to --

MR. CASE: That requires a technical architecture,
whi ch we have subnitted to the | ETF, which conpani es are now
able to comment on.

COWM SSI ONER TRI STANI:  When did you submit that?

MR. CASE: About a nonth ago.

COWMM SSI ONER TRI STANI:  About a nonth ago?

Because | think we got into another issue. Yeah, you can do
it eventually, but the idea is since this is such a
wonder ful - -

MR CASE: Well, to be honest, this is an issue
whi ch troubles ne, because | think if today we were sitting
here with a huge market share in instant nmessagi ng and the
only way to get instant nessaging was to pay ACL a nonthly
fee, and people said, you know, naybe, because instant
nmessagi ng is becom ng nore inportant, maybe this conpany
shoul d actually nake it available to other conpanies on sone
kind of license basis, | think nobody woul d have
hypot hesi zed that an appropriate, fair thing to do would be
require us to give it away free to consuners and |license it
on a royalty-free basis to conpanies. | think that would be
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vi ewed as overreaching, just as | think that woul d be vi ewed

as overreaching if the governnent thought that, you know,
the way to deal with the Mcrosoft issue was to basically
put the Wndows on the Wb -- anybody could download it for
free and any conpany could nodify it and use it for free.

But we did both of those things voluntarily, and
now we're going an extra step and trying to work with the
| nt ernet standards body, |ETF, to pronote server-to-server
interoperability that will allow anybody to talk to anybody
using any systemin a way that protects privacy and avoi ds
spam and a | ot of other problens that could energe. | think
we shoul d be appl auded for what we've done.

CHAI RVAN KENNARD: We' Il have sone nore di scussion
on instant messages. Commi ssioner Powell, you'll have to
have the | ast conmment, because we --

COWM SSI ONER POWELL: | just want to, again, try
to make sure we sharpen these concerns. | applaud and am
nore i npressed by the second half of your answer, but | want
to say sonething about the first. It is classic information
i ndustry network effect to give product away in order to
build and install base to substantial |evels, and only then,
when you have substantial custonmer bases, to then
potentially try to devel op new and nore val ue-added services
fromwhi ch the revenue cones.

|"msure | wouldn't ask you nor would you want to
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commt that any and all services that would be generally

categorized as instant nessaging will stay free forever.
For exanple --

MR CASE: | think it's highly likely they wll
stay free forever. It hasn't in industry, but we have no
pl ans to change that. W believe instant nessaging is a
feature, not a business, and we want to nmake that feature
broadl y avail abl e.

COWM SSI ONER POWNELL: Well, it would be one thing
if it's, if you're going to make some representation it wll
stay free forever, but we expect, and |I think that we would
appl aud, that there'll be devel opnent of innovations using
t hat technol ogy, for exanple, net-to-phone functionality for
voi ce services will then offer, | think as it is on AOL, for
a cent a mnute or two cents a mnute, there are service
rel ati onships and fees associated with those services. And
| think those are good things, but those are not free
things, and a free thing can be a | everage to things that
ultimately produce revenue.

And | just want to enphasize that that's part of
the concern, and | don't, again, | don't think that it nmeans
it's wong, but it, but it neans that | think it's inportant
in the responses to be focused on to what degree --

MR CASE: Well, if I could just quickly respond.
| understand the network dynamic, and I would just add that,
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as | said before, Mcrosoft |aunched a nessagi ng service 10

nmont hs ago and now has 18 mllion users, so it hardly
suggests that sonehow the network effects in this particular
feature are such that it's sonmehow i npedi ng conpetition. |
think conpetition is robust. | think Mcrosoft is going to
integrate, unless the governnment doesn't allow themto, that
nmessagi ng service in the operating systemand will have far
nore than 18 mllion custonmers a year fromnow So it's a
vi brant, conpetitive market.

CHAI RVAN KENNARD:  Thank you very much for your
testinmony, and we'll invite the next panel to come up, which
is Esther Dyson and Barry Nal ebuff. Thank you. Wile
peopl e are comng up for this next panel, 1'd like to ask
everyone here to please turn their cell phones off. This is
the FCC. W love cell phones but not in our open neetings,
so please turn themoff. W're very pleased to have our
next two panelists, Esther Dyson and Barry Nal ebuff, and
"1l remind you to please confine your presentation to five
m nutes so we can have sone tinme for a free interchange with
you. Esther?

V5. DYSON: Thank you very much, Chairman and
Comm ssioners. |I'mglad to be here. [|I'mneither an
econonmi st nor a lawer, so | amgenerally going to try and
set sonme perspective fromthe viewoint of a |ongtine
i ndustry observer, a venture capitalist and sonmeone who's
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intimately involved with sone of the policy issues for the

Internet's infrastructure.

|"d like to start out by saying that | think these
heari ngs are trenendously inportant and useful. The Federal
Communi cat i ons Conmi ssi on nmay have sone very specific things
it can and cannot do, but the role of government is not
sinply to either interfere or let things nove forward
wi thout interfering. It is to educate the citizenry
broadly, to educate the press, the consuners. | think what
we want here is neither federal regulation nor is it
self-regulation. It is regulation by the marketpl ace.

And in order for that to happen, the marketpl ace
has to be informed. Consunmers nay have a | ot of choice, but
if they don't know what those choices are, if they aren't
aware of them they won't be able to exercise them So |
want to say fromthe start, even though | do believe this
nmer ger should go forward, | think these hearings are an
i nportant part of the process of what the governnent should
be doing. And with that, 1'd like to talk in my renaining
three m nutes about the marketplace and a little bit about
t he governnent's role.

This market is changing incredibly rapidly, and I
don't think the Federal Communi cations Conm ssion or Tine
Warner or AOL or | or anybody here could really figure out
what is going to happen, but it's clear to nme that the way
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peopl e are | ooking at this nmarket now seens to be mssing a

nunber of very interesting phenonmena. Nobody here today has
menti oned Napster or Giutell a.

This whole -- we're tal king about the content
business as if the business of eating were entirely Lutess
and perhaps McDonald's. But there's a huge anount of hone
cooking going on. And ACL built its business by providing

its users access to each other nore than it did by providing

content. It is now heavily reliant on comerce. Content is
alnost -- it's like the beer you serve in a bar, but what
you're really selling is the anbience -- the bartender, the

ot her people in the bar. And to look only at content is to
m ss the point.

We're | ooking today al so at access. W're, again
there's going to be huge anobunts of conpetition from various
ot her players. This has been gone into at |ength. But
anot her part to nention is the whole billing relationship
with the custoner. That's, that's what AOL has now, to sone
extent. It sells access to these consuners for purposes of
e-commerce. And in that way, it's going to be conpeting
wi th banks, with utilities, with Amazon.com

The real key is to have that custoner
relationship, and here | would |ike to disagree or at |east
poi nt out sonething that | think was m ssed. Through AQL
you can indeed get to all these other Internet sites, and
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they would be incredibly stupid to try and bl ock access.

But they do provide links. They have favored nmarketing
partners, for which they are paid. And that's part of what
the issue is here today.

How nuch choi ce does the consumer have and know
about? How easy is it? At what point does making things
i ncredi bly convenient for the consunmer limt the consuner's
choi ce because he doesn't know about what else is out there?

And that's why | think consuner education is trenendously

inmportant. In that context, then, the role of the
government, | think, should be to let this go forward but to
rai se concerns -- to say this is what we're going to be

wat chi ng for.

Sonme people will say, well, that's unpredictable
and arbitrary and the governnment should stick to its
knitting and sinply inplenent the laws, but this is a
fast-changi ng market. There are concerns. There are
concerns about things |like instant nmessagi ng and, yes, ACL
is starting to do the right thing, but I would hardly say
it's voluntary. | would say it's in response to consumner
and political pressure. And God bless it. | like to see
that happen. And | see hearings like this as part of that
whol e process.

Finally, there is indeed all the issues of open
access, and Barry's going to talk about this, but let ne
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just end by saying open access is not just a matter of

principle, it's a matter of pricing. And so, watching those
contracts and the terns of those contracts is indeed an
i mportant function. Thank you very nuch.
CHAI RVAN KENNARD:  Thank you very nuch. Dr.
Nal ebuf f .

MR. NALEBUFF: Chairman, Comm ssioners, many
peopl e here, myself included, are trying to understand the
future of the Internet, its inmpact on our lives and the
econony and how this proposed nerger will change the course
of history. Yes, actually |I think the stakes are that big.

And at the sane tinme, | think that predicting the future of
the digital econony is actually hopeless. 1In fact, given
the flux of the environnent today, | would be nore than
content to predict where we are today.

So that |leaves us in a predicanment. The stakes
are high and our know edge is low. In this type of an
envi ronnent, how do we best set policy? M answer here is
sinple. Keep a level playing field so that the best nan,
wonman, technol ogy conpany may win. This one single rule
shoul d be what gui des any policy prescription.

Now, of course that's easier said than done. Wat
is the field? Is it home? Wrk? Mbile? What is |evel?
Do we want to enphasi ze | evel ness within a technol ogy, and
t hereby pronote intersystem conpetition? O enphasize
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| evel ness across technol ogi es, and thereby pronote

i ntersystem conpetition? W certainly don't want to create
equality by bringing everyone to the lowest level. And the
current environnment is decidedly unlevel.

Wi | e phone and cabl e technol ogi es are convergi ng,
the regul atory environnments have not. There are open access
requi renents on DSL that do not exist for cable. Do we
relax requirements on DSL? Create requirenents for cable?
Try to find some mddle ground? O sinply rely on
conpetition to sort things out?

| think that creating a |l evel playing field for
open access wi |l be your nost chall engi ng problem and that
is where | will focus ny remarks. | believe that it is in
the self-interest of Tine Warner AOL to provide access to
their systemand that this is in line with their public
statenents. The question is at what price and with what
ternms?

The bundling of a cable nodem pipe and an ISP is
not all that different than bundling an operating system and
a network browser. The ability to sell a package of
conpl emrent ary goods and services as a bundle offers the
bundl er a trenmendous advantage in the marketplace. By
"“conpl enentary,” | nmean goods that enhance each other's
val ues, as in hardware and software, hanburgers and french
fries or, in this case, broadband cabl e pipes, |ISPs and
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content.

What's interesting here is that the advantage of
t he bundl er conmes frombeing able to offer a | ower -- not
hi gher, but lower price. And this is now where you see ny
role as a theorist cone into play. Wen two separate firns
get together to coordinate their pricing of conplenentary
products, such as A and B, the nonopoly price is |ower than
the result with uncoordinated pricing. The intuition is
that when the price of A falls, that hel ps expand the narket
and part of those gains go to B. Unless the sellers of A
and B work together, they won't fully recognize those gains,
and thus the price will be too high.

This is in direct contrast to when firns
coordinate the price of substitutes or conpeting products,
and thereby raise the price. Wen firns coordinate the
price of conplenents, the price goes down. Thus, at first
gl ance both the firms and the consuners are better off. The
only reason that you may be wi sh to be concerned is that
t hose who don't or who can't bundle are left at a big
di sadvant age and over tine that may change the nature of
conpetition.

Bundling is neither wwin-win nor win-lose. It's
win-win-lose. Awn for the bundler, a win for consuners
today, and a | ose for those who are excluded fromthe
bundl e. This brings us back to the issue of a | evel playing
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field. Do you want to help keep the level field -- the

playing field |l evel for players who are |eft out of the
bundl e? What does the FCC want to do for players who, |ike
ACL just a few nonths ago, are worried they'll have no one
to dance wth?

If all consumers could choose between conpeting
bundl es for broadband, this wouldn't be a concern. In many
pl aces, conpetition does exist, fromDSL bundles, from RCN
second cable line, fromwreless, cable and satellites.
expect that third generation nobile wireless technology wll
really solve this issue, but we are not there yet.
Therefore, the question is whether or not to |evel the
playing field by giving other ISP and content providers
access to the Tinme Warner ACL bundl e.

| don't wish to regulate how the elenents of a
bundl e shoul d be prices when broken up into its conmponents.

The resulting argunents over setting those prices would be
a |l ose-lose gane. But we do have the advantage of ACL
selling dial-up service and content as an add-on to those
with Internet access.

That | eads nme to ask whether the price they set
for those two services, whatever they choose, mght be a
useful proxy for how much to discount the cable bundl e when
offering their cable pipeline services to other players. 1In
particular, | think the discount should be at |east the
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bri ng-your-own-access price, currently $9.95, plus sone

fraction of the extra price for dial-up service, currently
$12.00 -- to get to the $21.95 price -- reflecting the basic
| SP servi ces.

My final point is that there's another subtle
exanpl e where the playing field today seens tilted. And
it's a problem1 think you should be concerned about, and
it's sonething, actually, we heard again and again in M.
Levin's testinony. This proposed nerger is what has caught
your eye, but practically every single issue that you wll
tal k about today could also arise as a result of contracts,
typically exclusive contracts. And you' ve heard about the
probl ens that have been created by the Road Runner contracts
and the @donme contracts, nmany of which are trying to be
undone today. | believe that the FCC and ot her governnment
agenci es shoul d be paying as close attention to these
contracts as they do to nerger agreenents. Thank you.

CHAI RVAN KENNARD: Thank you. Thank you both for
that testinony. It was wonderful testinony. Let ne follow
up with a couple of questions, first for Dr. Nalebuff. Is
there a role in this future of telecomruni cations as you see
it for anyone who doesn't or can't bundle? WIIl we |ose the
unbundlers, if you will? O the unbundl ed conpani es.

MR. NALEBUFF: 1f, in the end, there is enough
conpetition in different types of platforns, the advantages
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of opening up those platforns to, if you' d like, single

providers, | think will allowthemto exist. On the other
hand, whether or not venture capitalists and the market will
fund those conpanies in a world where they're not sure to
get access is a question. The fact that they do have access
now on dial-up or in the case of DSL certainly is hel pful
|"mless worried, | guess, in a world in which you
coul d have bundl e agai nst bundl e conpetition. But | think
it is inevitable that people who are -- who don't have a
bundle to offer will be at a disadvantage in the
mar ket pl ace.

CHAI RVAN KENNARD: Ckay. And let ne -- | don't
mean to characterize your testinony. I'mreally just trying
to understand here. Are you saying that in order to create
t hat envi ronment where sonmeone who is not able to bundle its
access to the platform if you will, are you suggesting that
requi res sonme governnent intervention to make that happen?

MR. NALEBUFF:. | believe that they will certainly
have access. The question is at what ternms and what price.

And noreover, | believe that if you required everything to
be unbundl ed, actually prices would be higher, and adoption
woul d be sl owed down and consuners woul d be worse off. And
so there is this tradeoff, if you'd |ike, between success

t oday, penetration today and serving consuners today, and
the ability of people to play going forward. | don't have
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nore of an answer, | guess, than that.

CHAI RVAN KENNARD: Ckay. Fair enough. O her
guestions?

COW SSI ONER PONELL: Yes. Ms. Dyson, | was
really quite intrigued by your, your observation that by the
nature of this mediumand this phenonenon itself, there's a
certain really high value to being able to go where you
want, when you want in the way that you want, and that there
is an econom c incentive to do that, and | think it's an
i mportant point. And you pointed out that the nore critical
issue is favored status potentially, or |inks, or what
consuners may not know about sonet hi ng.

|, too, used to be sort of nore persuaded by that
argunment, but | wanted to probe with you sonething that at
| east nodified nmy thinking about it. |I'mstruck by the
fact, in Internet space, that one's brand is, in fact,
directions to their house. That is, if |I'm Conm ssioner
M ke.com that's not only who | am that's where | |ive.

And in advertising or raising the prom nence of ny brand,
|"mal so raising the prom nence of how to find ne.

And we could all go outside and sit on | ndependent
Avenue and watch Metro buses go by with extraordinary
anounts of dot com advertising. Television revenues and ads
| ast year increased dramatically by virtue of the increased
advertising by dot com conpanies. W tend to forget, |
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t hi nk, that reaching consuners about the possibility of

sites or Wb sites and access is not linmted to whatever
portal or medium accesses on the instrunment itself.

And | have a hard tinme seeing the day when | see
an ad for Gaps.Jeans.comthat | want to go to and AOL won't
let me get there and forces ne to go to Levis. W're going
to have a very nasty conversation very quickly. And could
you sort of comment on that phenonenon and whet her that
mtigates that concern to sone degree.

M5. DYSON: Well, I'mnot sure whether | agree
with you or disagree with you. 1, the point | was trying to
make is, though, even though you can type in GapJeans.com
and people will, and you can also go to a search engine, you
are, when you get to, for exanple, the AOL site, there's
going to be a link that says conme to such and such a pl ace.

There are going to be ads, and you can follow those |inks.
That happens a | ot as opposed to people typing stuff in.

And at the sane tinme, there is a new generation
whi ch unfortunately is not testifying, at |east not so far
as | know, which is 22-year-olds, who are much nore
confortable with the nedium are used to using search
engi nes and floating around and so forth, but there is,
there is a challenge to have you get onto that piece of
prime real estate, which is whatever the consunmer sees when
he first logs on, whether it's the AOL hone page or -- a
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depressingly small nunber of people pick their own hone

page, which is not that of their primry provider.

So the issue is naking sure that at |east those
contracts are disclosed. |If | get linked to soneplace, |
shoul d know t hat sonebody paid sonmething to have ne go
there. That it wasn't that sonebody thought it was sinply
the best place to buy jeans, but that they get 29 cents for
every, every tinme | buy a jeans there.

It's becoming, for better or worse, a very
nmercenary world. That's probably better than a world where
peopl e control things for political reasons, but it is very,
very comercially driven

COWM SSI ONER PONELL: | guess the point | was
making is |'mconcerned about the overstatenent of the
sophi stication required for a user to get to sonething other
than the favored link that the provider, by virtue of the
bonmbar dnent and, by the way, often rich experiences of
tel evi sion advertisenent, which people will say is the
singly greatest nass marketization tool, adverti sing,
newspapers, magazi nes, | nean everything is dot com M
five-year-old thinks everything is dot com

And | know that there's this youth conponent, but
|"mnot so sure that -- | guess |'m questioning that one's
knowl edge about what's available is really as sophisticated
a function when there is this mass marketization of dot com
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addr esses anyway.

M5. DYSON: Again, | think there is this
incredi bly | arge comercial conponent, but people are al so
very much driven by their friends, and they -- the whole
Napster, Gautella phenonenon. They go where it's not
commercial. And they understand that difference in a way
that maybe the adults don't. They know what's conmerci al
and what's not and, of course, they understand people are
going to be trying to advertise to them They, they' re nuch
nore cynical than we are.

But those things exist. And that was all | was
trying to say. | have a fair anmount of faith in the
consuner, but | also believe in the role of the press and
government and everybody el se in educating them about what's
goi ng on.

CHAI RVAN KENNARD: M. Furchtgott-Roth?

COWM SSI ONER FURCHTGOTT- ROTH: | woul d
particularly like to wel come our witnesses, and particularly
Prof essor Nal ebuff. He and | were undergraduates together
and sat through Professor Houseman's public finance course
together. | think I had the seat right behind him and if
|"d been nore clever | would have perhaps copied from
Prof essor Nal ebuff's notes, because he was the star of the
class. And | think I may be one of the few people in the
audi ence today who actual |y understood everything professor
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Nal ebuff had to say.

| particularly want to ask you, Professor

Nal ebuff, about the followi ng situation, and this gets to a
| evel playing field. Most of the issues that have been

rai sed today potentially cone under the rubric of potential
anticonpetitive behavior. The merger, at |arge, as opposed
to license transfers -- the nerger, at large, is being
reviewed by the Federal Trade Comm ssion. |If the
ci rcunst ances had been slightly altered, if perhaps the

mar ket val uation of the conpanies at the tinme of the
acqui sition had been slightly different, it mght well have
been the case that Tinme Warner had acquired ACL, in which
case this hearing would not take place, because this agency
woul d have no license transfers to review, there would have
been no application for license transfers to cone to the
FCC.
There are two situations. You mght even describe

them as an econom st, as two ganes that m ght be foll owed.
One, in which -- and two entities conme before one antitrust
authority. And | wonder if you could comment first on
whet her any and all the issues that have been rai sed today
will in fact be reviewed by the Federal Trade Conmm ssion in
their antitrust review. And second, whether the outcone of
a single -- the review by a single antitrust agency is
likely to be different froma review by nultiple antitrust
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agenci es.

MR. NALEBUFF: | have to say that you have
obvi ously picked up on the -- quite rightly that nmany of the
i ssues here are as nmuch conpetition policy and antitrust as
they are comrunication policy. | amalso in Esther's canp
in the sense of getting conmpanies to tal k about what their
policies will be, establishing track records, getting this
out in the open, | think will actually solve nmany of the
concerns that people are, people have.

Take one specific case. | think it is possible
for cable operators to control and limt possibly access
through their pipes. That if they decided that they didn't
want Napster, no matter who your ISP is, it's possible they
could block that. | think, in the end, they're not going to
doit. | think that there will be a public discussion about
this point and, as a result, if people thought that this was
one of the things that they would go ahead and do, the
cl anor agai nst that would actually prevent it from
happeni ng.

So ny viewis that, like Esther's, that the
process of getting people to talk about their plans for the
future and the kind of commtnents that they intend to make,
the type contracts, is actually a good substitute in this
case for regulation. And if they do that once or if they do
that twice, | don't think it hurts. And that's ny take.
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CHAI RVAN KENNARD: Sounds |i ke a good endor senent

for this hearing. Any other questions fromthe bench?
Conmi ssi oner Tristani.

COWM SSI ONER TRISTANI: | wanted to fol |l ow up,
prof essor, on your comrent about contracts, which you made
in your statement and you' ve just made now when you said the
FCC and ot her governnent agenci es should pay nore close
attention to these contracts. Can you enlighten me as to
what paying close attention m ght nmean?

MR. NALEBUFF: Well, we see today how nmuch effort
Time Warner is going through to get out of the contracts
that it was so happy to enter into two years ago. W see
the problens that are possibly caused by the @one
contracts. So to the extent that you are all concerned with
i ssues of open access, to the extent that this is in the
conpani es' own interests, you know, how do we get ourselves
to this position today?

And the answer is that these conpani es signed
contracts which do not ook to be in either the public
interest or their owm interest, where we sit today. And
yet, part of the problemwas there was no di scussi on about
those at the tine. They sort of went under the radar. And
| suspect that having the sane type of public attention,
press attention to the contracts that would literally keep
ot her players out of the nmarket and shape the game -- well,
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|l et me go back one step -- as a gane theorist, | think the

way you win, the way you succeed is not necessarily just by
pl ayi ng the gane wel |, but by changi ng the gane.

And ways you can change the gane include changing
the players, as we see through this nerger, and sonetines by
changing the rules. And that's a way of doing it --
contracts are a way to do that. And so when we see cases
where the ganme is being fundanental |y changed, either
through the playing field, the rules, the players is a tine
when we shoul d be thinking about the consequences of that.

CHAI RVAN KENNARD:  Conmi ssi oner Powel | ?

COWM SSI ONER POVWELL: | had a pretty
br oad- reachi ng questi on about -- people seemto accept quite
sinply that vertical integration or bundling is, A
necessarily going to prove advantageous as a producer or
provi der and, B, will automatically be accepted by
consuners, when there are sonme fairly nontrivial exanples,
historically, of incredibly failed attenpts to do that.
Particularly, oddly enough, in information industries.

Many people wi dely believe that Apple Conputer
Corporation's refusal to |license other producers of its
systens limted its network in a way that put it under water
for a very long time. Simlar, vertical integrations by |BM
in hardware and/or software. The lists go on. Ford Mot or
Conmpany doesn't produce steel anynore, as opposed to doing
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this. And there are sone interesting exanples of even

bundl ed services being rejected by consuners. Sone things
as sinple as they don't want a $350 communications bill, but
they seemto be nore confortable when they' re on six

di fferent ones.

Coul d you opine a little bit about how safe an
assunption it is that these vertical integrated conpanies
and/or this bundled services will actually prove superior or
is detrinmental as suggest ed.

MR. NALEBUFF: | think you're spot on there, and
conpani es have gotten better and nore sophisticated in their
use of bundling. |If you' d like, you don't just have a happy
meal choice. You can also buy a hanmburger or fries or a
drink too, but you're given incentives to do all three.
think the notion that you would bundl e and not give people
any incentive to buy the individual conponents would be
foolish both froma business perspective, as well as froma
policy perspective.

And so now the question is how much of an
incentive will you have to buy what bundl e? What are the
conbi nati on of bundles that will be available? And who wll
be invited to play in those ganes? And so, yes, you can try
to carry it too far, but I think we've seen, especially in
the software industry, just the dramatic success of software
bundl es. And here, | actually don't mean Explorer and
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Wndows. | really nean Ofice.

M5. DYSON: 1'd just like to add that another
phenonenon that's going on is outsourcing, and ACL itself
got rid of its own ISP operations and found it nore
effective to operate that way. | think you re going to see
a | ot of banks and other people offering | SP services not
because they thensel ves own anything but because they're
reselling them And again, they have that consumner
oper ati on.

So what | ooks |ike bundling fromthe point of view
of the consuner nmay well be an assenbly of different
services fromdifferent providers. And that often is nore
ef fective, because nobody's very good at doing everything.
And it's controlling that access, again, that is the issue.

CHAI RVAN KENNARD:  Conmi ssi oner Ness?

COW SSI ONER NESS:  You nentioned earlier that
what we need to see is nore disclosure of the provisions of
the contract, and if consumers know what woul d be in these
contracts, then they would be able, presumably, to nake
better choices as to where they want to go and what they
want to see, and public pressure on the conpanies to provide
nore opportunities. How do we achieve such disclosure? 1Is
this something that will happen within the marketpl ace
itself? Either one of you.

M5. DYSON: ldeally, you do it by getting the
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press to wite about it, by holding hearings such as these,

by getting consuners to ask, by creating conpetitive
pressure. |If that doesn't work, you probably, as the FCC,
call up your friends at the FTC. There are -- and it's not
sinply what contracts sone provider nay have with anot her
provider. It is what -- how nuch is being paid for this

l'i nk.

And you know, there's a question. How nuch do

consuners want to know? How nmuch do they take for granted?

But | would like to see sinply a broad education system
where peopl e understand this stuff. And if they don't, then
maybe it's the governnment's job to educate rather than to
regulate. But | hope the press pays nore attention to this
stuff, makes consuners nore economcally literate.

CHAI RVAN KENNARD: Any ot her questions fromthe
bench? Hearing none, we'll nove to the next panel. Thank
you both very nmuch. W really appreciate your taking the
time to do this. And | wanted to publicly acknow edge and
t hank Esther Dyson's work with 1CANN. That is a trenendous
public service, not only for the country, for the world, and
we're very appreciative of your work.

(There was a brief recess.)

CHAI RVAN KENNARD: COkay, we're prepared to begin
our next panel. W have a very distinguished set of
panelists here. | also want to note that there are
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representatives fromAOL and Tine Warner at the table here.

They will not be nmaki ng opening statenents, but they wll
be available to respond to argunents and critiques fromthe
ot her paneli sts.

It's ny view that we have a nore robust discussion
if we can get a little bit of a debate going. It usually
fl eshes out the issues a little bit nore and it nmakes for
nore interesting dialogue. So that's why M. Parsons and
M. Schuler are sitting at the table. And with that, 1'd
like to begin with our first panelist, Professor Orton from
the University of Wsconsin. And I'lIl ask that you give
your name and affiliation for the record when you begin your
statenment. Professor.

MR ORTON:. |I'mDr. Barry Oton, professor of
t el ecomruni cations at the University of Wsconsin, Madison,
and I'ma consultant to | ocal governnents who are
franchising authorities in cable television. |'man
original founder of the National Association of
Tel ecommuni cations O ficers and Advisors and president of
its Wsconsin chapter. | advised the city of MIwaukee and
28 M | waukee area suburbs on the Tinme Warner ACL nerger and,
in fact, one of those suburbs was Brown Deere, W sconsin,
t he honet own of Deborah Lathamis famly. So |I've been
representing local nunicipalities for about 20 years on
cable matters.
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After reviewi ng the technical, |egal and financial

qgqualifications of AOL Time Warner and receiVving assurances
that existing franchi se obligations would remain intact, ny
M | waukee area franchising authorities all approved the
transfer of control last nonth on ny reconmendation. They
di d not consider open access platformissues as part of
their transfer process, and they are convinced that this is
a national issue rather than an | ocal issue.

However, they are concerned about the | ocal
i npacts of broadband convergence as reflected in this
merger. Historically, they have had good experiences with
Time Warner and its predecessors, going back to original
Warner Anmex back in the early '80s that got the original
franchise in the MI|waukee area. From nobst comunities
perspective, Warner has been a relatively good cable
operator and a responsi ble corporate citizen. They have
been, as you heard, at the forefront of experinmentation with
two-way cable and in devel opnent of quality programm ng.

They were one of the original social contract
cabl e operators, as you know, and they've been | ong
supportive of public educational and governnental access on
the local level. The willingness of the M| waukee area
muni ci palities | represent to approve this nmerger |largely
stens fromthe fact that the Tinme Warner entities hol ding
their franchises remain in place, and Tinme Warner has agreed
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to continue to abide by the provisions of those franchi ses.

There is a level of trust that's been built up from
| ong-term service and fromrel ationships with Time Warner's
peopl e. Wen probl ens have occurred, there has been good
faith efforts to find solutions and nake corrections.

Anerica Online has a far different history and
does not enjoy the sane |level of trust on the part of |ocal
governments. Their repeated failure to provi de adequate
service capacity to neet the demand their marketing
generates has a track record that nakes | ocal officials very
nervous, quite frankly. ACL -- to nost professional users
and long-termusers of the Internet, AOL has been | ooked at
as the sandbox where people learn to use the Internet and
per haps graduate to nore sophisticated services.

My col | eagues in education, particularly in
di stance education, have told me fromvarious parts of the
country that they have had problens with students who tried
to take di stance educati on courses who were on AOL, because
they don't have all the full features that others do, for
exanple, the ability to take full attachnments from anywhere.
And that's been a real detrinment to sonme individuals trying
to take di stance education while on AQL.

In some periods between 1996 and 1998, ACQL's
performance quality and | evel of custoner service rivaled
t he worst cabl e operators before cable re-regulation in the
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'92 Act. If AOL hadn't been in the virtual narketpl ace but

in the real marketplace and they sold hundreds of thousands
of tickets to Bruce Springsteen concerts with only 50, 000
seats available for the public, they probably woul d have
been i ndi ct ed.

The three successive assurances of voluntary
conpliance with nultiple state attorney generals, where they
were explicitly forced to correct every part of their
operation fromthe size of their nodem pool to their refund
policy to their tel ephone support system their marketing
mat eri al s and service capacity really bear |ooking at very
carefully. In 1996, 20 states required ACL to refund
custonmers who tried and failed to cancel their service and
ACL abruptly switched to a 1995 flat nonthly rate.

In 1997, 36 attorneys general required themto
stop advertising until they could provide sufficient nodem
access. In 1998, a 44-state attorney generals voluntary
conpliance act forced AOL to clarify its free trial offers,
disclose its mnimum-- its prem umsurcharges, its
cancel l ati on procedures and reformits other business
practices. As Ohio Attorney General Betty Montgonery said
in 1998, "The problemwe're experiencing with AOL is simlar
to a parking attendant that sells too many nonthly passes.
When drivers show up at the garage, it's already full of
cars."
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You shoul d | ook at these voluntary conpliance

assurances and their subsequent reports to the attorney
generals that they were actually neeting the ternms of those
and, in case you have problens getting them which we did,
|"ve finally gotten themand |I've passed themon to the
cable bureau staff. So | would reconmend your | ooking at

t hat .

Finally, | reconmend that you consider your
regul ati ons established under Section 76 through .309 that
all ow | ocal governnents to enforce m ninmum standards for
tel ephone availability, installation and service calls and
out ages for cable television, and expand those to include
hi gh- speed cabl e nodem service so that | ocal governnents
could have the tools to answer the inevitable conplaints
they will get when providers of all sorts on cable nodem
service, whether it's @one, Road Runner or others have
out ages, have service call problens, have tel ephone
pr obl ens.

G ve |l ocal governnments the tools they need to
enforce those kinds of customer service standards, and |
t hi nk sone of -- at |east the custoners that do have
problens will have soneplace to go. Thank you

CHAI RVAN KENNARD:  Thank you, professor. M.
Cooper ?

MR. COOPER: Thank you, M. Chairman. M nane is
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Dr. Mark Cooper. |I'mdirector of research at the Consuner

Federation of America. The Consuner Federation and its
menber groups have testified on this issue from Canbridge to
Los Angeles to Broward County, Florida.

We believe that the principle of nondiscrimnatory
access is not technol ogy-specific. It has governed the
comuni cati on and commerce hi ghways of this nation since its
founding, fromroads to canals to railroads to hi ghways to
t el ecommuni cati ons network, open access, nondiscrim nation
is a standard that stands above technol ogy and acconmodat es
changes in technol ogi es.

Open access i s above economic interests. Econonic
interests nmust be subservient to the principle of
nondi scrimnation. W firmy believe that if we had not
taken up that fight at the | ocal |level, there would be no
national policy debate, there would be no concessions. It
is the cities across this country who voted for open access
and went and got sued by AT&T that have created this debate
and turned all of the major newspapers in this country
around on the issue.

For whil e consuners have enjoyed the benefit of
hundreds of conpetitors on the narrowband Internet, things
are noving in a very different direction on the broadband
internet, which of course the Departnent of Justice has
defined as a separate market. W have a dramatic increase
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in the concentration fromrecent nergers. W have the

refusal of vertically integrated facilities owners to
provi de open access. W have the failure of proprietary
platformowners to inter-operate for comunications.

The chokepoints on the broadband Internet are
cl ear, backbone, bit rates and bootstream The sticky
features that | ock consuners into the Internet platforns
have been identified, instant nessagi ng, keywords, e-nai
addresses and el ectroni c programm ng i nformation. A handful
of domnant firnms are | everagi ng those chokepoints to
extract econom c rents and forecl ose choices to consuners.

The cabl e industry has succeeded for several years
now to prevent conpetition by banning stream ng video.

M1 lions of consuners have been denied a choice of ISPs on
their cable nodem systens. The dispute over ACOL's instant
nmessagi ng practices has simmered for a year with no end in
sight. AQL's woul d-be cabl e subsidiary has given the public
and policy makers a brutal lesson in what it |looks like to
negoti ate with someone who can pull the plug.

If wire owners can give their own programming an
edge, we will not have fair conpetition for eyeballs. Wat
is quite clear is that as the comercial val ue of the
I nternet increases, these conpanies are nore than willing to
destroy its openness in pursuit of their proprietary
econonmi c interests. These powerful interests will frustrate
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commerci al negotiations for nondiscrimnation.

Two years after we first asked for open access,

t he exclusionary contracts are still in place. Virtually no
deal -- details of nondiscrimnation have been provided.

And there is no way for any individual ISP to assert a right
to that nondiscrimnation if they are frustrated. The
frailty of the voluntary access prom ses was denonstrated in
Los Angel es when AOL was asked to sinply put its MU at the
back of the franchising agreenent. And it objected

vi gorousl y.

How can it be that it is in the economc interests
to provi de open access but when you ask, would it hurt them
if they were required to do so, it suddenly becones a
di saster? The two cannot both be true, unless they want
commercial |everage in negotiation, which is exactly what
they're exercising. W do not have to tolerate the refusal
to interconnect and to provi de open access.

The U. S. Appeals Court in the Ninth circuit
clearly concluded that the "provision of conduit services of
under |l yi ng tel ecommuni cation services are, in fact, subject
to a common carriage obligation,” that 200-year-old
principle | nentioned at the beginning of nmy remarks. Open
access is the law of the land. Open protocols and fair
conpetition for eyeballs nust be the policy of this
Conmi ssi on.
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We have outlined four specific steps that this

Comm ssi on shoul d take before they allow this nmerger to go
forward. And one of themm ght well be until they deliver
t hose prom ses, don't approve this nmerger. Wit till the
end of the year or the m ddle of next year until you see
what open access | ooks |ike before you | et the merger go
forward. And that nay be a fifth one.

First, in order to maxim ze rivalry between
conpani es, you should prevent them from owni ng any interest
in each other's operations. There's a handful of themleft
conpeting for consunmers in this industry. Second of all,
al t hough cross-technol ogy has never disciplined market
forces in this industry, we nust maxim ze that policy by not
allowing any entity to own nore than one platform
t echnol ogy.

Third, to prevent the |everagi ng of market power
in conduit in facilities into the content market, we nust
have open access. And fourth, proprietary --

CHAI RVAN KENNARD:  Thank you, Dr. Cooper. M.

M r abal .

MR. M RABAL: Thank you. M/ nane is Manuel
Mrabal. I'mchair of the board of directors of the
Hi spani ¢ Associ ati on on Corporate Responsibility, better
known as HACR. HACR is a coalition of 10 of the | argest
Hi spani ¢ national organizations working on public policy in
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the US. W represent the interests of 36 mllion Hi spanic

Anmer i cans.

HACR has a vital interest in the proposed nerger.

W believe it is essential that the potential econom c and

soci al benefits of the Internet and tel ecomunications
revol uti on nust be available to all segnments of the
popul ation. W further believe that the proposed regul atory
process, which we're seeing today, is necessary. These
hearings afford citizens the right to be heard, and through
this process, we nust ensure that the interest of the public
i s protected.

HACR has serious concerns about the clains AOL and
Ti me Warner have nmade. | have concerns that the nmerger wll
not foster a nore conpetitive environment, offer nore
choi ces nor create social benefits. W believe that the
nmerger will create a dom nant entity, which has the
potential to limt conpetition, restrict content and
nmonopol i ze services in an industry that continues to evolve
rapidly and that will penetrate nore and nore into our
everyday |ives.

The conbi ned record of both applicants in
respondi ng to the needs of the Hi spanic community consists
of mnimal efforts to address progranm ng, cable service and
I nternet access. Furthernore, neither conpany has responded
to our request for information concerning the inpact of the
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merger on the Hi spanic community. Consequently, we are

deeply concerned that this nmerger will nmake matters worse
than they are now for the Hi spanic community, because of the
limted ability of this community to afford costly Internet
services, the existing disparity in access to Internet and

t el ecommuni cati ons services and the |imted geographi cal
cabl e service areas, which exclude | arge segnments of our
comunity.

We, therefore, are urging the Conm ssion to deny
the application for transfer of control by ACL and Tine
Warner. Conbi ned, the new conpany woul d becone a cabl e
| nternet nedia congl onerate, dom nating three inportant and
distinct elenents of this industry -- cable and tel evision
content, Internet content, and cable assets. The potency of
this vertical integration in one conpany, we believe, could
serve to danpen conpetition and harmall consuners.

Di m ni shed conpetition would di sproportionately
affect the Hi spanic community due to soci oecononi c reasons.

ACL brings with it 23 mllion narrowband custoners. Tine
Warner brings a dom nant position in the delivery of

entertai nment news and educational programr ng in geographic
markets it serves. Wth this inpressive collection of
assets and dom nance in the related markets, the conbined
ACL Tine Warner will be able to behave in ways that could
[imt consunmer choice and harm conpetition.
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This merger, which brings these el enents together

under the control of one conpany may prove a threat to the
conpetition in conduits and content if left unchecked. ACL
Time Warner will have conplete control of content and
distribution in markets served by Tine Warner Cable and may
engage in controlling content by denying or conplicating
access to their cable delivery system

It's not enough that M. Levin and M. Case have
si gned a nonbi ndi ng menor andum of under st andi ng pl edging to
open their cable lines to multiple Internet services. W
have to see that in place. The new conpany will also have
greater incentives to control or discrimnate with regard to
content as we nmove into the uncharted territories of
Internet interactive television. Cable has a virtual
nmonopoly in the delivery of this television service, and
that doesn't appear to change in the near future.

Absent conditions prohibiting ACL Tinme Warner from
di scrim nati ng agai nst content it does not own or control,
it is conceivable that the new conpany coul d danpen
conpetition. O equal concern to the potential risk of
content discrimnation, should the nmerger be approved
wi t hout safeguards to protect the consuner, is the threat to
conpetition in the market of delivery of broadband and
content services.

The potential for consuners to be harned by the
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di m ni shed conpetition in content and its delivery is far

greater if AOL Time Warner is allowed to engage in
preferential dealings with other cable providers. Together,
ACL Tine Warner will reach 80 percent of American
househol ds, and together their content ownership will cover
the majority of the nost appealing content in cable and on
the Internet. |If allowed to engage in business dealings

whi ch favor each other, undoubtedly, conpetition and
consumers, we believe, will be harned.

The record of AOL and Tinme Warner in addressing
the concerns of the Hispanic comunity is poor. Although
Ti me Warner has done nore than AOL to respond to issues,
whi ch we have raised in the past, we cannot state today that
t hey have acted responsibly in addressing our concerns about
progranmm ng, diversity and conmunity-buil ding investnent.

We are reminded how little commitnent there is to
address these issues when we continue to see novies like
Fort Apache regularly shown on their stations and production
conpani es |i ke Castle Rock produce shows that use the
burni ng of Hi spanic flags as jokes and typecast Hi spanics as
gang nenbers fromthe West Side Story decades ago. Tine
Warner has done little to rectify this situation to date.
One docunentary, Anmericanos, does not resolve the problem
that we have with their progranm ng.

AOL's Steve Case has stated to investors that the
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proposed nerger would create sonething new and powerful and

woul d beconme even nore central to people's lives. Wth a
record as bare as ACL's in addressing Hi spanic-American
concerns and with no apparent interest in |earning about our
needs, this nmerger is a recipe for disaster for the Hispanic
comunity.

The two conpani es have i ndependently operated
wi thout regard for the H spanic community in areas of their
busi nesses from enpl oyees to custonmers to businesses at the
very top of both organi zations. The Hi spanic conmunity has
been systematically ignored or denied equitable service and
opportunity. For these reasons and others, which are stated
in our subm ssion to you, we urge you to deny the
application. Thank you.

CHAI RVAN KENNARD:  Thank you, M. Mrabal. M.
Love.

MR. LOVE: Thank you. M nane is Jam e Love. |
work in Washington, D.C. for a consumer group, a group that
was started by Ral ph Nader in 1995. | work a lot on issues
relating to Internet, intellectual property rights. 1| used
to do a lot of work in tel ecommunications, but | haven't
done it for a while, and people |ike Mark Cooper, Jeff
Shester, other people kind of got nad at me and told nme to
get involved in this issue, so |I'mhere today.

A |l ot of people have said a |lot of, | think,
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important things. |'mnot going to repeat everything. 1[I'd

like to thank the Conm ssion for the excellent panels.
t hought that Esther and professor Nal ebuff -- I"msaying it
wong |'msure. Barry and Esther, | thought did a very nice
job of setting the stage for the debate.

| appreciate the discussion a | ot about the
bundling issues and the contract issues. | thought that was
quite inportant. And | think that the other wtnesses
before ne on this panel have done a nice job of rem nding us
that it's not always a good idea to sit around and have a
charm ng CEO of a company or two conme up and -- these guys
are good sal esnen, that's what they do.

| mean how el se could Mcro -- how el se could
America Online persuade people to pay a premumprice for a
service that force-feeds you ads and makes it al nost
impossible to find the real Internet beneath, at the sane
time telling people they're too dunb to figure out how to do
it the regular way. | nean that's what | call sal esmanshi p.
So, you know, we have a tough job here to conpete with them

Now in ternms of the architecture, the thing that
strikes nme about |ooking at this issue is not the Internet
we know t oday, which is nondiscrimnatory access where
anybody coul d connect to an Internet server and anybody can
get their product out there and connected to people at the
same time, but it's the next generation Internet that we're
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reachi ng.

And really, the issue that | think the Conm ssion
has been derelict at |ooking at and what people have tried
to raise to the Conm ssion, in our case back in the
m d- 1990s before we just stopped beating our head agai nst
the wall, is where that's going to be in ternms of the
broadband platform Now I'd |ike to skip in ny testinony to
the top of page 3 and read sone excerpts from a docunent
that Ci sco prepared that you may have seen before. It deals
with the way they' re designing services for cable operators
to control data that's going to go into broadband networks.

It starts out at the top of the page. It says,
"The ability to prioritize and control traffic levels is a
di stinguishing factor and critical difference between new
wor |l d networks enploying Internet technol ogies and "t he
Internet.”" So the first thing they do is they say, the
Internet that we know today is going to be the past and
what's going to replace it is going to be sonething that's a
network that enploys Internet technologies but it's not the
sane as the Internet. That's sonething to think about.

The next paragraph, they point out the kind of
things that technol ogy they're providing for cable operators
to track content, and I'"'mgoing to read it, because | think
you should think about this. It says, "Traffic type
identification allows you to isolate different traffic types
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in your |IP network. Through Ci sco quality of service, you

can identify each traffic type. Wb, e-mail, voice, video.
Tool s such as type of service bits identification allow you
to isolate network traffic by the type of application, even
down to the specific brands, by the interface used, by the
user type and individual user identification or by the site
address."

So that's really what the cabl e conpanies are
asking the conpany to build for themin ternms of the
technology to track data. Now skipping dowmn a bit in the
par agr aph that begins with, "Anmong other things,"” G sco
points out that quality of service can al so propel you
forward by giving you the information you need to offer
advanced differentiated service at a profit. For exanpl e,
ti me and usage-based billing. Now that's sonething that
people on the Internet have always -- |'msure the
Commi ssion's heard about these kind of ideas about netered
I nternet use, but this is sort of one of the features of the
new technique is the ability to nore efficiently do this
fromthe cabl e operator.

Next paragraph. "Cabl e conpanies can optim ze
service profits by marketing express services to prem um
custoners ready to pay for superior network assets.” So
it's really a fast pipe, a slow pipe, a go-fast button,
things like that. And what people are concerned about is

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

104
the highly differentiated | evel of service and who' s going

to get and at what ternms and at what |evel of discrimnation
to access.

And t he next paragraph on the next page, the ful
par agraph, it says -- thisis -- and | think quite a key
par agraph. They're tal king about conpetitors' service here.
And they say, "If a push information service that delivers
frequent broadcasts to its subscribers is seen as causing a
hi gh anmount of undesirable network traffic, you can direct

CAR' -- which is, you know, one of the Ci sco services -- "to
[imt subscriber access speed to the service. You could
restrict the incom ng push broadcast, as well as the

subscri ber's outgoing access to the push information site to
di scourage its use. At the sane tinme, you could pronote and
of fer your own or a partner's services with full-speed
features to encourage the adoption of your services."

Now, what in the history of the cable industry, of
all the years of discrimnation nmakes you think that these
conpanies won't want to do this to benefit their own
integrated services? And what, in the history of litigation
and broken promi ses and things like that and failure to nmake
real specific conmtnents make you feel that you can | eave
the public in the lurch on an issue like this? M tine is
up. Thank you very nuch for the opportunity to be here.

CHAI RVAN KENNARD: Thank you, M. Love. M.
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Cunni ngham

M5. CUNNI NGHAM  Thank you. [|'m Cat hy Cunni ngham
|"mhere fromthe city of Irving, Texas, and | al so am here

on behalf of the National Association of Tel ecommunications
O ficers and Advi sors, which has 432 | ocal governnent
menbers representing over 20 mllion cable subscribers.

| would |ike to deviate or supplenment the comrents
that | filed with -- first of all, by addressing sone of the
things that 1've heard brought up in the initial coments of
t he Conmm ssioners and subsequently. First of all, in regard
to whether -- why it's inportant that we neet -- and |
wanted to say |'mvery grateful, as a representative of a
| ocal governnment to be here and that the FCCis showing this
kind of interest in the role |ocal government plays in
response to the consunmer advocacy on behal f of our citizens.

But | think it's inportant to have these kind of
hearings as just a person who |lives out alnobst in, naybe not
quite in the mddle of nowhere -- I'mnear Dallas -- but
still, in the mddle of Anerica. |It's, this is an issue
that's very interesting to people, and I think that if you
had just passed over this like a standard type of license
transfer, it would be seen as not gaining the public trust.
The public wants to hear these things tal ked about. |
don't think it would benefit the public, the Conm ssion or
t he conpani es involved not to have this kind of hearing.
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| think that the public wants a hearing like this,

and | think that it's -- it would really be actually
detrinental even to the conpanies to not have this. It
woul d just be seen as wrong by the public, by those people
who aren't living in this city but who |ive outside this
city. 1 think they want this sort of thing and they want to
be able to see it and know that -- and hear these

expl anations that are being produced by the conpany
representatives, by the panel before us, this panel and the
next panel. This is the sort of thing the public wants to
hear about.

And | think the answer to all four of those
guestions that were posed is really that it's inportant for
public trust, as much as public interest or anything else.
And as the professor, whose last nane | won't even attenpt,
said before, two hearings doesn't hurt. People, hearing it
nore than once sonetinmes hel ps some of us what sone of the
issues are and to either get a confort |evel or know where
we' re not confortable.

Secondly, a conment | heard several tines
menti oned was there were di scussion about nmarketplace. And
| know that this Conm ssion struggles with and is sincerely
interested in doing the right thing as far as market pl ace
versus governnental regulation or even intrusion into
certain areas. In ny city, inthe city of Irving, Texas, we
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have been bl essed or cursed, depending on how you want to

| ook at it, but the location. W have nore than 20
t el ecomruni cati on conpani es that have build-out facilities
in our rights of way.

And in all that 20 new conpani es, none of them
have cone to the residents to offer conpetition. They're
going to the big businesses or they're just passing through
town. So taxpayers are helping to, in sone ways acquire
that property they benefit from but the individual resident
has not seen the conpetition, they' re not seeing additional
choices. And in the area of town I live in, which is
consi dered a m ddl e-cl ass nei ghborhood with a | ot of
I nternet users, there's not DSL

| nmean it's not -- it would be very nice, | would
like to hear all these things and say yes, a marketpl ace
exists, but sonetinmes it doesn't. It doesn't in all parts
of the country. It doesn't in my neighborhood. And that's
despite the remarkable facilities built out that | struggle
with at work trying to find roomfor all of these conpanies.

So once -- right now, our cable conpany, which is
a partnership between Tinme Warner and AT&T, hasn't yet to
rul e out the broadband services -- | think that's com ng
soon -- but right now, there's no high-speed broadband
access, and when the cabl e conpany does roll it out in the
next couple of nonths they said, they'll be the first ones
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and for a while they'll be the only ones. | suspect that

DSL is comng, but it's not there yet.

And so right now, without, w thout governnental
intrusion, the marketplace isn't working, because there is
no mar ket pl ace for some of us right now Wat | think the
cities want -- | don't think the cities are -- speaking on
behal f of all of them which is pretty presunptuous for ne
to do, but at |east on behalf of nyself, | don't think we're
here to give answers, because you're struggling with sone
very difficult questions, but we're here to encourage you in
that struggle. W want to encourage you to hel p us nake
sure that our citizens have a quality, universal, tinely
servi ce.

W want to work in partnership with the Federa
Governnent, as Professor Orton nmentioned as far as consumer
standards or sonething like that. |If you were to set those
types of standards, we would certainly be -- the | evel of
government that consuners are going to turn to when they
have problens, they're probably not going to dial a |ong
di stance nunber. They're going to dial us, and they're
goi ng to expect sonething gets answered.

Second, this goal goes along with it. | thank you
for including us in this. | hope you will continue to
i ncl ude your | ocal governnents as these sort of things
develop, and | would like to nmention that our city -- and in
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closing, I would just like to nmention our city did approve

the transfer agreenment. And in our city, Tinme Warner agreed

and actually provided | anguage concerning an open access

provision in the transfer agreenent. | think that if it was
okay for us, | don't know why it woul dn't be okay across the
country.

And if the feeling is that the agreenent, as |
heard in the testinony, the first panel, that the agreenent
is binding, | don't see what it would hurt for this
Comm ssion to put a stanp on it or for sonebody to put a
stanp on it and help nake that so for the Anerican public.
Thank you.

CHAI RVAN KENNARD: Thank you very much, Ms.

Cunni ngham And thank you all, all the panelists for your
testimony. | want to direct my initial questions to M.
Mrabal. M. Mrabal, you made sone what | consider to be
fairly serious allegations against the nerging parties here
and, in particular, you allege that Tinme Warner has not been
provi ding service to the Hi spanic conmunity.

| believe that that is one of the npbst serious
al | egati ons you can make before this Comm ssion, and that's
not a personal whim | think that that's strongly grounded
in Section 1 of the Communi cations Act, which charges this
Comm ssion with ensuring that we have a truly nati onw de
conmuni cation service that serves all of our comunities,
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including the rich diversity of our country.

Sol'dlike to find out a little bit nmore fromyou
what's behind these allegations. You nentioned progranmm ng,
but I want to, in particular, find out whether you have
concerns about the depl oynent of services by Tine Warner in
the Hi spanic communities, if you have allegations in that
regard. You touched on it briefly, but you didn't really
el abor at e.

MR. M RABAL: Certainly, M. Kennard. W do have
addi tional data and reports that we can give to the
Comm ssi on concerni ng those issues, but let nme just say that
we, we have been attenpting to work with Time Warner over
the | ast several years -- about three, to be exact -- yet
upon their commtnent to us to conduct a self-evaluation on
t hose i ssues, which we nentioned -- they include governance,
enpl oynment, diversity issues in the conpany, the issue of
procurenent for mnority suppliers, the issue of service of
their cable and other facilities to our community -- we have
yet to receive a report from Time Warner on those very
i Ssues.

They have nade repeated requests to us to del ay
reporting on these matters to us, although we have raised
concerns that go all the way from south Florida through
Atl anta up through New Haven and all of the Northeast states
and many ot her areas of the country about concerns about
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being able to access certain cable services where those

services do not go into certain communities for various
reasons. That information has not been made available to
us.

CHAI RVAN KENNARD: When did you request this
i nformation?

MR. M RABAL: This started al nost three years ago,
sir. And shortly afterward, Time Warner joined a corporate
board of one of our nenber organizations and nade to
commitnents to conduct, as | said before, a self-evaluation
of these issues. And that has yet to be presented to us.
More recently, when the nerger was announced by AOL Tine
Warner, we sent a letter to the chief executive officers of
bot h conpanies, and M. Levin was one of them and requested
a neeting, because we wanted to address our concerns
regarding this nmerger as far as it affected the
Hi spani c- Ameri can conmunity.

And we have yet to be able to hold a neeting where
we get any details or any answers as to when those details
will followto us. So we --

CHAI RVAN KENNARD: M. Parsons, would you like to
address this issue?

MR. PARSONS: | think I would, M. Chairman. |
want always to be careful not to seemto engage in a food
fight on these kind of panels but I, |like you, think the
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al | egations that have been nade are serious. And first, |

woul d hope that whatever followp data M. Mrabal is going
to share with the Conm ssion he would al so share with us.
To my know edge, which is while not exhaustive, at |east
extensive on this subject, since it is an area that reports
to me and our corporation, | think we have an exenpl ary
record in ternms of not only serving the Hi spanic conmunity
but serving the full breadth of, as you call it, the
diversity and the richness of the conmmunities in which we
oper at e.

To start, with our cable conpany, we serve al
areas of the franchises in which we are in. W're the
first, I think, cable conpany to enter into a soci al
contract with the FCC where we made comm tnments within
comunities to not only serve all areas within the
conmuni ties but to nmake sure that we drove broadband
depl oynment of our, of our plant into all areas of the
communities. That comm tnent, which we nmade in 1994, was to
have, in terms of the 20 mllion honmes passed that the Tine
Warner Cabl e franchises serve, all of those plans upgraded
to full 750 negahertz capacity by the end of this year. And
as | think the chairman knows, we're on schedule to do that.

We also conmtted to wire all the schools in those
communities and so that the schools would have access to the
br oadband capacity beyond the cable service. And so | would
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be nore than amazed, | woul d be shocked if there were, if

there was actual data to support the allegation that we
sonmehow are underserving the H spanic conmunity within the
franchi ses where we operate.

Secondly, from a progranm ng perspective, | think
that you can look at Tine Warner's progranm ng across its
many progranm ng platfornms, which includes broadcast with
the WB, HBOin terns of prem umcable, all of the Turner
services, and they have been nore than even-handed. W have
reached out to the mnority comunities, including the
Hi spani ¢ conmunity because, frankly, they over-index in
terms of television watching. 1In fact, HBOw IIl launch in
Septenber the first of what will be called HBO Latino. It
will be one of the nmultiplex services on our HBO offering,
because we understand there is a need in that community and
there is an appetite in that community.

The Americanos, which M. Mrabal spoke about, was
a novie project and book project we did in conjunction with
James Edward O nos that was precisely to celebrate, and give
visibility to, the inpact and contribution that the Hi spanic
community is making to America today. And that has travel ed
around the country. | could go on and on.

VWEA Latina. W are, as you know, a major record
conpany. About 20 percent of the Latin nusic that's
available in this country is fromartists that we've gone
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out and found and devel oped and nurtured and then brought to

the public's attention. So | would be very interested to
see the docunentation that M. Mrabal has agreed to share
with you. W have probably -- in fact we just won an award
for having one of the best mnority and wonmen in business
devel opnent initiatives in corporate Anerica. So | can't
say that our track record is entirely spotless or that we
are the exenplar. W sure try. W' ve sure been recognized.

There's lot of tangible data to point to that
suggests we're maki ng sone progress and, while |I |istened
very carefully to M. Mrabal's response to your very direct
guestion, | didn't hear any actual evidence of, or factual
al l egation that suggests that we aren't doing our job in
this area. The fact that he has not had the neeting that he
has asked for with M. Levin is sonething I'll have to | ook
into in terns of whether he's nmet with any of the other
peopl e in our conpany. But on the record and on the facts,
| think we're hard to fault.

CHAI RVAN KENNARD: Wl |, there seens to be an
i nteresting disconnect here, and | | ook forward to the
information that you plan to submt, M. Mrabal. O her
guestions? Yes.

COWM SSI ONER TRI STANI: 1 just have a question,
and | don't know if you keep these statistics, but do you
know what proportion of your subscribers are Hi spanics?
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MR. PARSONS: | don't as | sit here today. |
could get that information for you, | suspect.
COW SSIONER TRISTANI:  1'd be interested. 1'd be

interested. Thank you.

CHAI RVAN KENNARD:  Any questions. Comm ssioner
Fur cht gott - Rot h.

COWM SSI ONER FURCHTGOTT-ROTH:  1'd i ke to thank
the witnesses for comng today. |'d particularly like to
t hank Ms. Cunni ngham for addressing the questions that |
asked and for her comments about the value of this hearing.

|, too, listened very carefully to Professor Nal ebuff's
comments and to Ms. Dyson's comrents as well, which
interpret as meaning that there's value in having public
di scussion of nmatters that are of great public interest. |
still wonder about whether this agency has been -- does this
in a discrimnatory manner or not in choosing which issues
to raise and which not, and al so whether there aren't other
federal agencies that address these nore directly.

And so I'd Iike to hear fromeach of the w tnesses
whether, in fact, the information that you are providing to
the FTC -- FCC today is simlar to information that you may
have provided to the Federal Trade Conm ssion as well.

MR COOPER. Let me -- | didn't want to directly
use the initial tinme. | expected you would conme back around
to your questions. And let ne make a coupl e points about
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why there is nultiple review of mergers between agenci es.

Second of all, why sone nergers attract nore attention than
ot hers.

It seems to ne that the Communications Act, for at
| east six and a half decades, has recogni zed that
comuni cati on and broadcast are special and different. And
that's why we have a Conmuni cations Act in addition to a
Sherman Act. And it holds these industries, because they're
so vital to denocracy, to a higher standard. And you have a
statute that exposes to a public interest test, which is
different than a market conpetition test.

And we have, we have a variety of rules on
[imtations on ownership that go way beyond the Sherman Act,
sonme of which have been involved in recent nergers and one
merger that is nore or less still pending. So that the
Conmmuni cations Act is different, it establishes different
authorities, it establishes different standards, and so |
think there's a legitimte reason to ask both simlar
guestions and different questions. That's why we have

mul ti ple review across the agenci es.

Second of all, why does a nerger like this attract
nore attention than other mergers? WlIl, one, in sone
license transfers there's a de mninms issue. If it's a

smal | transfer between two conpanies, it may not nmatter.

Second of all, this merger involves cross-ownership between
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content and conduit, which have been the subject of a great

deal of concern in public policy. So that raises different
ki nds of questions than other nergers.

Third, 1 would suggest that, given that we have a
pendi ng petition for reconsideration on the AT&T Media One
merger, you literally have before you al nbost two-thirds of
the wires in the cable industry to be considered. So, in
point of fact, if you were to treat those two nergers -- |
understand you have ruled initially on the AT&T Medi a One,
but we do have a petition on reconsideration and clearly
t hese nergers were before you at the sane tinme -- you could
have the effect of establishing what is virtually an
i ndustrywi de policy in a framework that is nmuch qui cker than
t he normal rul emaki ng.

So those, | think, are good reasons. The whol e
i ndustry was here, a cross-ownership i ssue was here.

Communi cations Act is very different than the Sherman Act.
Those are good reasons that this Comm ssion gives a very,
very hard | ook at these kinds of nergers and, in fact,
passes through a single Iicense by a small operator that
doesn't own any content. | don't think the differential
scrutiny is inappropriate when you have so nmany inportant
i ssues and so nuch of the industry structure at stake.

COWM SSI ONER FURCHTGOTT- ROTH:  Dr. Cooper, by your
own testinony, the Sherman Act and the Commruni cations Act
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are quite different, and | come back to my question, which

is, is the information that you testified about today
simlar to the information that you've presented to the
Federal Trade Commi ssion, which enforces the Sherman and the
Cl ayton Acts.

MR. COOPER: Well, sone of it is and sonme of it
isn't. W don't necessarily raise, and | personally haven't
rai sed, all of the issues | raise here under the
Communi cations Act down at the FTC or the Departnent of
Justice under the Sherman Act. But there is an overl ap.
The Congress passed the Communi cations Act 30-plus years
after the Sherman Act -- I'll do the math -- and they
understood that there was an overlap. And in fact, because
comuni cati on and broadcast is so inportant, it is not
unreasonabl e to have two agencies |ook at the issue. So,
certainly a certain anount of the information is the sane.

COW SSI ONER FURCHTGOTT- ROTH:  But Dr. Cooper,
isn't it the exact same public interest standard under the
Communi cations Act that applies to broadcast, to al
wireless licenses, to the tens of thousands of |icense
transfers that this agency reviews every year, and to which
this agency does not apply anticonpetitive tests, does not
hol d public hearings?

MR. COOPER: Well, again, the difference in this
merger -- and | think I have testified in alnmost all of the
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en banc hearings the chairman referred to -- these are very

| arge nergers affecting substantial portions of the country,
frequently involving, in this case, cross-ownership of
content and conduit, so they raise different issues. They
clearly raise different issues when |I'm | ooking at AOL Tine
Warner versus a small license transfer, SBC Aneritech, which
definitely was a simlar context.

So |l think it is, it is reasonable for the
Commi ssion to give different |evels of scrutiny to nergers
that are -- the magnitude is dramatically different. So |
do not see anything unfair in giving high scrutiny to a
merger that raises so nmany issues.

CHAI RVAN KENNARD: M. Love.

MR LOVE: Well, we've talked to the Federal Trade
Comm ssion about this nmerger. W' ve tal ked, you know,
today, to this one. W've actually had different
conversations. One of the reasons why the conversations
were different is that the Federal Trade Conm ssion has a,
has a particular expertise in conpetition policy where it's
nmore fruitful to explore certain types of issues.

For exanpl e, the Federal Trade Conmi ssion, along
with the Departnent of Justice, admnisters the nerger
gui delines. And we have concerns -- and this has been a
case that's brought up -- that the treatnent of
col | aborative ventures, the so-called joint venture
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guidelines -- are too much of a safe harbor for nergers and

not enough of a, don't do enough to capture the degree to
whi ch the conpanies are not really independent. The fact
that -- people have talked as if AT&T and Tinme Warner are
sonehow t hese i ndependent conpani es, but they have an

i ncredi ble web of joint ventures and col |l aborative
agreenents, which nakes them sonething different than just
i ndependent entities.

And so this nmerger, in a sense, fromthat point of
view, we think is, would be cast a bit different. And then
anot her issue that has cone up with the Federal Trade
Comm ssion and the Justice Departnment is whether or not
nmergers in these cases renove players fromregul atory
proceedi ngs. The case would be -- in a case in the regional
Bel | operating conpani es, the problemwas conpanies |ike
Conmpaq Conputer and Intel would only intervene in certain
mar ket s, dependi ng on the ARBAK (phonetic) and --
proceedings | was involved in -- and Intel told nme this and
so did Conmpaq, that they had board-1evel decisions not to
intervene in Bell Atlantic's territory for both Intel and
Conmpaq, because of corporate rel ations.

So when Bell Atlantic nmerged with Nynex, that was
just a half, you know, half a country. They couldn't really
intervene init. And so we raise that issue, because we
bel i eve that having nore players nmakes the regul atory
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envi ronment work better because you hear nore voices. Now

that's sonething that's sort of different. Now --

COWM SSI ONER POVNELL: Wy is that remarkabl e?

MR LOVE: Wat's that?

COWM SSI ONER POVWELL: Wiy is that remarkabl e that
corporate interests mght elect not to intervene in a public
proceeding. | mean you couldn't possibly suggest that the
gover nment shoul d conpel --

MR LOVE: No, no, but |I nean Intel --

COWM SSI ONER POVELL: O encourage parties to file
in the proceedings if they choose not to for their own
sel f-interest.

MR LOVE: No. Well, Intel, Intel was very active

in this particular set of proceedings | was involved in --
Pac Bell Territory, U S. Wst territory -- and we worked
closely with Intel and in sone cases with, and some SBC
tours, and also with Conpaq in sonme of these proceedings.
But then they would in sonme areas and they wouldn't in other
areas. And we had issues with 3COM whether 3COM woul d
intervene in sone and not in others. And it's, | didn't
find it remarkable at all, but I found it a consequence of
nmer gi ng a bunch of ARBAKs (phonetic) together is that nobody
wants to intervene because there's just too nmuch at stake.
There's too many.

At one point, to give you an exanple, Pac Bel
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t ook a vi deoconferencing product that Intel sold, they threw

it across the table at the salesnmen and they said, why are
you intervening inthis ISDin re case we have in -- this
was back about five years ago in California -- and go talk
to your, you know, go talk to your governnent rel ations
peopl e and come back, and then we can tal k about, you know,
whet her we're going to buy your product or not. Wll, Pac
Bell's a pretty big custonmer for that kind of thing.

So, you know, those kind of discussions take
pl ace. So when there's a merger of conpanies, after a
while, it's nore and nore difficult to -- |ike, consumner
groups have, you know, mniscule resources, we kind of
depend upon maybe some gi ant conpany will see things our
way. Like, we're glad Disney's on the next panel, for
CNI PES sakes. That's pretty weird. But, you know, that's
the way it is.

Now, that's what we have to kind of depend on in
this world. Now, you put everybody together, it's harder to
get sonebody to take on the 12, 000-pound gorilla, you know,
so | nean that's kind of an issue. W tried to raise that
with Justice and we're trying to raise it with FTC, because
these are kind of generic issues for themthat go way beyond
what you do. And you may not, you know, necessarily have as
much interest as they have.

On the other hand, the reason to bring things up
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in this proceeding is because you have nore of a permanent

relationship with the cable industry than the FTC does. FTC
| ooks at these things fromtine to time. You |ook at them
on an ongoi ng basis, and so in a way you're nore of a,
you're nore related to themthan the Justice Departnent or
the FTCis. And so | think you have nore of an oversi ght
role. But | also think you have nore of a responsibility.
Sonme of the solutions are nore regulatory than

antitrust in nature, by their, because of the, just you
can't conme up with, you know, a little consent order today
that woul d solve all the problens tonorrow, because you
don't even know what they're going to be yet. And so you're
trying to sort of, I think as sone people inplied in the

| ast panel, develop a bit of a, what is the body | anguage,
you know, what, you know, you tell themkind of where you
want themto go and then, you know, you're going to see them
again. So that sort of makes nore sense to have that
investnment. |f Robert Petowsky has that discussion, it's
not really that neaningful

CHAl RVAN KENNARD: M. Love, |I'd like to take the

di scussion away fromjurisdiction and process and back to
sort of the substance of the issues that are before us in
this particular transaction. W've had sone discussion from
this panel on the access question, the open access questi on.
And one of the frustrations | have with this debate is that
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there is not a baseline definition.

Wen the cabl e industry tal ks about open access,
they have a very different -- which they call forced access
-- they have a very different definition of what acceptable
access is for the consunmer than the discussion | hear from
sonme conpetitors to the cable industry, particularly the
t el ephone conpani es and the consuner groups. M. Cooper, |
know you to be a veteran of the tel ephone wars where we have
debated this issue of access to a platformad nauseam al
across the country. | would Iike to ask you how you defi ne
open access.

Is it nore than interconnection? Does it get into
i ssues of caching and speed and pricing? So that we can
have a better understandi ng of what we're tal king about when
-- at least when we hear fromyou -- on this open access
guestion. You nentioned that open access is one of your
four recommendations as to how we deal with this merger, but
you didn't really tell us what that neans.

MR. COOPER: Well, the Commission certainly has a
very lengthy description of open access that | filched from
AOL and AT&T. You will recall that ACL, in San Francisco
and AT&T, in Canada, defined in great detail to regulatory
bodi es what they meant by open access. And frankly, what
they said, and certainly what AT&T said in Canada, | ooked an
awful lot like 251, 271 under the Tel ecom Act.
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And as | read the 9th circuit, that is one path

you may have to go down, depending on how that plays out,
the nature and structure of common or open access, because
it my or may not be full common carriage under the Tel ecom
Act now applies to the cable industry, at least in the 9th
circuit, although obviously, we may yet litigate that
guestion with you. But, so at one level, that is the |evel
of detail into which this Comm ssion may have to go under

t he | aw

The interesting thing is that for the al nost two
years that we have been arguing for this around the country,
we had not advocated that. W had advocated al nost a sinple
sentence that said, essentially, unaffiliated Internet
service providers shall be allowed to gain access to cable
nodem systens on "rates, terns and conditions that are no
| ess favorable than" affiliated | SPs, the identical |anguage
that we have for cellular providers interconnecting with
ARBAKS.

So you have that history. And in that case, there
is not this huge structure of regulation that we have had to
live through in the last four years in 271. Those are two
nodel s of access that this Conm ssion has and has applied in
a nondi scrimnatory franework. W don't have to do an awf ul
ot of work, as | pointed out to this Conmi ssion in the case
of Texas and New YorKk.
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You have operating irreversibly open markets. In

t hose states, the Conmissions in those states have worked
out with the dom nant incunbent carriers open access rules.
One can argue that under the Ninth circuit, you should
apply those rules to the cable system W have been asking
for alot less than that for the |last couple years. W nmay
have a legal right to all that.

So ny answer to you is either use the
nondi scrim nation | anguage fromthe cellular providers or
t he nondi scrim nation structure from New York and Texas.
Of the shelf. They exist. No |ong proceedings. W know
how to do it.

Alternatively, I'll give you anot her exanpl e.
Recently, Montgonmery county adopted a policy in which they
defi ned open access, which was interconnection, at the head
end, with no other nodification to the system | also read
that as no other intervention between the custoner and the
| SP fromthe host cable operator. Very sinple definition.
One paragraph. 1'Il nake sure you have it.

And | anguage |like that put it into this merger
agreenent, put into the AT&T nerger agreenment under
reconsi deration will have the effect of establishing the
| evel playing field we heard about. It will balance the
bar gai ni ng power of the unaffiliated ISP and the affiliated
|SP. That's a |level of detail | think answers your
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guesti on.

CHAI RVAN KENNARD: Not exactly. You outlined a
coupl e of options.

MR. COOPER  Yes.

CHAI RVAN KENNARD: But ny question very
specifically, are you recomendi ng under your formnulation of
open access, that we consider the issue of pricing and
speed?

MR. COOPER |, the best |anguage is, "rates,
terms and conditions that are no | ess favorable than
affiliated entities get."

CHAI RVAN KENNARD: But that just begs the
guestion, because rates, ternms and conditions usually
i nclude the issue of pricing.

MR. LOVE: What that does, if you, if AOL had
agreed in San Francisco to what they had advocated or if San
Franci sco had agreed to what AOL had advocat ed, what woul d
happen then is that the ISP wuld have the right to ask for
i nterconnecti on, access to the systemon rates, terns and
conditions no | ess favorable. |If that entity felt that they
were being discrimnated against, that entity would have a
legal right to litigate or perhaps arbitrate, which is the
framewor k of the Tel ecom Act in 251, 251.

So that may be the better way to go. G ve them
the right. Tell themto arbitrate disputes so that you
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don't have to try and wite rules. W tried to get through

this without witing rules by letting private parties have
the private right of action. That is what ACL asked for in
San Franci sco.

CHAI RVAN KENNARD: Thank you, M. Cooper. Any
ot her questions of this panel? Conmm ssioner Ness, you
haven't gone yet.

COWM SSI ONER NESS: Disney clains that the nerged
entity would be able to discrimnate in routing and caching
of data, anong other things. Dr. Cooper, since you have
addressed this in previous discussions, do you agree with
t hat statenent?

MR. COOPER: Well, they clearly have the technica
ability. That was the great service that the G sco
docunents gave to us. The answer is that a policy to allow
nondi scrim nati on would prevent that. And | thought
Mont gonery county did a good job of pinning that down. That
is, a provider like Disney ought to be allowed to deploy its
own caching or obtain caching that -- on rates, terns and
conditions that are no | ess favorable than the cable
operator provides to its affiliated service provider.

COM SSI ONER NESS: M. Parsons, would you care to
respond to this question?

MR. PARSONS: Well, | think that both ny coll eague
fromAQOL, who's nore technically proficient, and I would
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care to respond. I'mgoing to let Barry start, but | have a

point that | want to make in sunmary.

MR SCHULER: Yes. 1've listened to this issue
bei ng di scussed of limting choice, this notion that sonehow
the nerged entity is going to limt choice to consuners,
wi | | sonmehow di sadvant age conpetitors. | just wanted to
point out that that idea is an old nedia idea. It's not an
idea that really applies to our nedia world.

What's happening today is, if you think about, if
you think about old nedia, you think about choice is
i nportant because there's finite choice. There's so nany
hours of prinme time at night. Therefore, if you're in the
medi a busi ness, your job is to try and get as many people
doi ng exactly the same thing. That's how you nmake nobney.
That's how you get ratings.

In the Internet world, because it's infinite
because it's on denmand, because you can get what you want
when you want it. Qur notivation is different. W' ve
| earned that the good thing and what consuners want are lots
of choice. It doesn't matter to us whether or not people
are all doing the sane thing.

In fact, if you asked 100 different peopl e what
ACL is to them you would hear them say they' re conpletely
different things. It's where | get news, it's where | talk
tomy friends, it's where | get sports, it's where | get,
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talk to ny friends, where | go to the quilting forum So

fromour point of view, we can't discrimnate content. |If
we were to enploy sone kind of caching that sonehow

di scri m nates agai nst content, what that neans is, to sone
segnent of our nenbers, they all of a sudden have a bad
experience. And so it nakes absol utely no busi ness sense.
In fact, if we did it, what it would do is they would
conpl ai n.

COWMM SSI ONER NESS: M. Oton has agreed that
t hat happens. Have you not?

MR. SCHULER. They woul d conplain to us.

MR. COOPER Let me respond.

COWM SSI ONER NESS: Go ahead, Dr. Cooper.

MR. COOPER: Technically, he's admtted, well, the
guestion was a technical question. Can he? And the answer
is yes. And so his point is that, look, if | discrimnated
agai nst CNBC, then ny viewer experience is degraded and |'m
going to |l ose a custoner. However, if, yeah, | discrimnate
agai nst CNBC, but they go over to CNN, which really isn't as
good on content but nowis just, is faster and prettier and
qui cker, the answer is that | don't know how far they've
degraded, and of course they've captured all the economc
rents fromthe fact they're saving the custoner.

MR. SCHULER: That, that is not how, unfortunately
-- and | think our friends at Disney would be the first to
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say -- consuners buy brands. Brands are not fungible. The

fact of the matter is sonebody wants to watch the Yankees,
it's not as good to go watch the Mets. Soneone wants to

wat ch, you know, Disney, it's not as good to go watch M ckey
Mouse. |If soneone wants to go --

CHAI RVAN KENNARD: But M. Schuler, what if the
Mets are in black and white as opposed to color. Isn't that
t he question?

MR. SCHULER  But understand, but understand that
because of the fact that the experience of the Internet is
so diverse and it's so different and it's so nonreal -tine
based, neani ng anybody can go on at anytinme, our job, and
what consunmers are buying fromus, is providing the best
guality of service to what they want when they want it. And
we never know what that is. [It's inpossible to know what it
iS.

In fact, history has shown to ACL, who six years
ago when the Internet came along, was a proprietary service,
there was no Internet. The Internet cane along. Everyone
said it was going to kill us, it was going to put us out of
busi ness. Instead, what we did was we enbraced the
Internet. W incorporated it into our service.

In fact, we set out to be the best Internet
service provider out there. And we discovered that by doing
that, by providing unrestricted access to content, that
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peopl e cane. Today, 23 mllion househol ds have decided to

buy that.

COWM SSI ONER NESS: Gkay. Thank you. M. Levin,
you wanted to respond al so.

MR PARSONS: | would like to make a conment.

COWM SSI ONER NESS: Gkay. One nonent. M.
Parsons, and then M. Levin.

MR. PARSONS: Commi ssioner Ness, you know, you
fol ks have a tough job because you've got to, you have to
make a fine balance. Virtually everything that we' ve heard
on this panel today is about stuff that could happen. In
fact, as | was sitting here doing a mld slow burn on M.

M rabal's comments and thinking about things |ike CNN en
Espanol and People en Espanol and all the things we do in
that area, | remenbered one of his comments. He said, it's
conceivable -- this is a quote, | think -- "it's conceivabl e
that this could have an anticonpetitive effect.”

Now t hat's unarguable. It is conceivable. |
mean, technically, you could degrade the stream on the
Internet. Technically, you could degrade the streamthat a
cabl e conpany puts across, but what Barry is saying is not
only why would they do it -- they don't do it. They don't
do it because, because of the marketplace, because of the
conpetitive dynam c

And | think too many of the commenters on these
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proceedi ngs have conme fromthe point of view of, not, are we

trying to protect conpetition, but are we trying to protect
a conpetitor? Conpetition won't let them do, or us
ultimately if this Comm ssion and FTC sees its way to clear
our nmerger, do or enter into the kinds of behavior that are
concei vabl e, because there'll be lots of other |SPs out
there that are carrying these brands, and we've conmtted to
open access in the way we've defined it in our MOU, M.
Chai rman, so that you can see it.

So that | think, you know, the Comm ssion has the
j ob of understanding -- yes, the dinension of the playing
field, what is the art of the possible -- but the Comm ssion
al so has the very difficult job of trying to find the
bal ance so as not to, to borrow a phrase from constitutiona
| aw and the first anmendnent, not to put a "chilling effect”
on innovation and on conpetition by trying to conceive of
everything that could go wong and anticipatorily block it.

| think that the genius of our econony and the
strength of our econony over the last 15 or 20 years has
been, frankly, a cutting back of regulatory inpositions that
has al | owed i nnovation and conpetition to go forward. And
it's enabled to sort of put ourselves in the front rank. So
t hat --

COWM SSI ONER NESS: Gkay, thank you. M. Levin,
you wanted to respond. | know we're running out of tinmne.
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CHAI RVAN KENNARD:  You're on the next panel too,

so you' Il have a chance to continue your nonol ogue. But --

MR. PARSONS: Appreciate it.

MR. LEVIN. AQL right now discrimnates in
content. You get the front page of ACL and it's not a
random sel ection of little content that you see on the page.
There are people that pay mllions of dollars to AOL to
have di scrimnatory placenent on the thing. That's what
they do. That's the difference between AOL and a generic
| SP is you have strategically placed content.

The reason that they've been fighting with
M crosoft is Mcrosoft gave a nunber of discrimnatory
events that have affected AOL in certain ways that ACL has
conplained to the Justice Departnent, and they've seen it
happen in the very marketplace that M. -- that was
descri bed by AOL as sonething that woul d be inpossible.
mean this is really a load of crap. This idea that the
cabl e conpanies don't discrimnate is ridiculous. That's
what they do. They're the gatekeeper of the platform They
deci de whet her you get the golf channel or the food channel,
and, you know, if they're part owner of you, your odds of
getting on tend to be a little higher, but | nean that's
exactly precisely what they do.

Now, what's going on with the architecture at the
next thing is different than what AOL deals with right now.
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It's going to be qualitatively, characteristically

different. The people at -- Steve WIf, the guy that used
to run NSF' s operation on the Internet that went over to
Cisco used to debate this, you know, about eight years ago
on the Compriv list (phonetic), and he used to tal k about
woul dn't people pay for a go-fast button? Now, what's
driving it is nultinedia. |If you're talking about sinple
frames of Web pages and e-mail nessage, you don't really
have to have this high-tech, go-fast stuff |ike you do now,
but with stream ng nedia, the kinds of things they want to
convert the Internet into, these things resurface.

The fact that the technology is where it is right
now is part of a cycle. It's like this now. Five years
fromnow, it's going to be different. And nmaybe five years
later it will be like it is again now. It goes through
cycles. Thank you.

CHAI RVAN KENNARD: Excuse nme, |'mgoing to have to
cut you off. We are running very far behind. Conm ssioner
Powel | has an engagenent, so he has to | eave soon
Comm ssioner Tristani, you'll have the |last question on this
panel. Then, we're going to have to break for the final
panel .

COWM SSI ONER TRI STANI: | had a question for M.
Mrabal and a bit of a coment, but first of all, you nmade
sone statenents that Tinme Warner was running a -- and
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think it was a Seinfeld episode? -- is that a fact? And

| " mtal ki ng about the Seinfeld episode which ridiculed
Puerto Ricans, burned the Puerto Rican flag and nade al
Puerto Ricans | ook |ike rioters.

MR. M RABAL: That's correct.

COWM SSI ONER TRI STANI:  They are running it on
syndi cati on?

MR. M RABAL: They, they produced it through one
of their production conpanies, Castle Rock. And prior to
the airing of that episode, a coalition of Hispanic
organi zati ons requested well in advance that we be all owed
to screen that episode because of the denigrating manner in
which it presented --

COW SSI ONER TRI STANI: | know about that, and
that's kind of, that happened, but ny concern is now, is
that still being run? Do you know that as a fact?

MR. M RABAL: The, the piece that is continuing to
be run is Fort Apache, which is worse than the Seinfeld
epi sode, because the Seinfeld episode, to the extent that it
is a conedy, treated that with sonme hunor, which we were not
happy about. But Fort Apache does not treat it with any
humor. And that continues to be run on the station.

COWM SSI ONER TRI STANI: Have you asked themnot to
run it?

MR. M RABAL: Yes, we have. They have, they
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probably in their records continuously dating back from when

t hey began running that, that particular novie. | sawit
once only three nonths ago when I was in Boston doing a
speech, and | was appalled that it was running again on the
station.

COWM SSI ONER TRI STANI:  And let nme ask you
another, and this will be ny final question, but you, I
t hi nk, rai sed some concerns about there not being
progranmm ng about Hispanics. |Is this sonething that's just
a problemwith Time Warner or is it a problemw th other --

MR MRABAL: No, it is not. |'ma nenber of the
Nat i onal Hi spanic Media Coalition, and we've been very
publ i ¢ about our concerns on all stations, |ack of
progranmm ng addressing the Latino community. And as | said
before, there is limted progranming in all stations, but
we're, we're citing Tinme Warner, because that is the basis
of this discussion today.

COWM SSI ONER TRI STANI:  Thank you, M. Mrabal.

CHAI RVAN KENNARD:  Fi ni shed? GCkay. Thank you al
very much for this panel. W wll take a 10-m nute break
and then reconvene. W need to nove through the next panel
qui ckly, because I'd very nmuch like to reserve sone tine for
statenents fromthe general public. Thank you.

(There was a brief recess.)

CHAI RVAN KENNARD: Before we begin our next panel,
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| wanted to make an announcenent. W very much view this

process as an ongoi ng process of collecting information for
the record that we're developing in connection with this
proposed transaction. And in that regard, we have
established a Wb site and an e-nail address where people
who are interested in contacting us about this transaction
and providing additional conment, which will be included in
the record, can do so by sending their coments to AOCLTWPS
at FCC. gov. That's AOLTWPS at FCC. gov.

We'll now go to our next panel, which will be
i ndustry perspectives on this transaction. And the first
witness will be M. WIIliam Reddersen, executive vice
presi dent of Bell South Corp. M. Reddersen.

MR. REDDERSEN. M. Chairman, | suspect that |
don't have to introduce nyself now. | amBill Reddersen
and good afternoon to all, Conmm ssioners and to the staff.
Let me start by thanking you for this opportunity to share
wi th you Bell South's concerns surroundi ng the nerger of
these two great conpanies. Before | get into the specific
issues, | would |ike to make a couple of brief conments up
front.

Today's industry convergence is a very natural
out cone of both broadband and Internet technology, and this
trend will likely result in alimted nunber of vertically
integrated players like this conbination and AT&T. G ven
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this consolidation, we at Bell South do not object to this

merger, per se. However, we do believe that this nerger
nmust be conditioned to ensure that the consuner val ue
created by it is not outweighed by the potenti al
anticonpetitive choice-limting inpacts of it.

Finally, these issues are purely about conditions
on a voluntary nmerger. They have nothing to do with
regulating the larger Internet, per se. Gven the
consol i dat ed mar ket power and concentration of key resources
created by this nerger, there are three deal -specific areas
with which this Comm ssion, the FTC and the Justice
Depart ment nust be concerned.

First, if alimted nunber of negaplayers is a
natural industry progression, then real conpetition wll
result only if these new negapl ayers are required to conpete
rather than allowed to cooperate and share markets.

Secondly, the scarce and required resources
individually controlled by AOL and Time Warner, each with
their own substantive market power, nust be made avail abl e
on market-based ternms and conditions, or conpetition will be
reduced.

Third, all of these players, including ACL, are in
t he network business. This Comm ssion has understood for
decades that independent or unconnected networks restrict
conpetition. @ ven these points, we believe this nerger

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © O N o o0 »h W N R O

140
nmust be conditioned it the follow ng three ways.

First, a very bright line nust be drawn between
the new ACL Time Warner and the nerged ATT/ TCl/ Medi a One.
The DQJ has already identified this concern but clearly did
not have this additional nerger in its scope. These two
gi gantic conpani es nust be required to conpete and not
allowed to share markets in any way. All current and joint
owner shi p between AOL and AT&T shoul d be elimnated and
prohi bited going forward. The sinple test which nust be
applied to all future AOL AT&T relationships is to require
that they be based solely on generally avail abl e market
terms and conditi ons.

Second, as both ACL and Tinme Warner stated in
their May 11th filing, open access to content is their
policy. The public interest will be best served if this
voluntary policy is clearly codified. The dom nance of
AOL's distribution control is unrival ed by any ot her network
t oday, broadcast, cable or satellite. This Comm ssion
clearly knows that w thholding content will have serious
i npact on conpetition.

You lived it with satellite and cable
overbuil ders, and you will relive it in the broadband
Internet world if we are not vigilant. The relationship
bet ween Ti me Warner content and AOL- packaged distribution
nmust be based on generally avail able market terns and
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conditions. Again, a sinple principal sinply applied to

this merger.

Finally, AOL is a network in and of itself. In
fact, it is one of the highest volunme comuni cations
networks in the world. It is the largest by an order of
magni tude of any ot her consuner Internet network. Conbi ned
with Timer Warner Cable, it will grow even larger inits
mar ket power. The issue here is sinple, as well. Like any
ot her network, AOL nust be required to openly interconnect
wi t h ot her networKks.

This issue is best seen in the instant nessagi ng
debate. If | reduce this conplex debate to a sinple
t el ephone anal ogy, what it would nean is that customers on a
conpeting SELEX (phonetic) network would not be allowed to
talk to custonmers on Bell South's network equally. Wthout
such standards-based interconnection, no |ong distance or
| ocal tel ephone conpetition could ever or would ever
devel op. Certainly, such a standard should be applied to
this merger, as well.

In closing, let me summarize quickly. First, ACL
Time Warner and ATT's TCl Media One nmust be fully separate
and nust conpete with each other and not allowed to join
together. Second, Tine Warner content that is packaged and
di stributed through AOL's dom nant |nternet environnment nust
be made avail able on market terns and conditions. Finally,
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ACQL's network nust openly interconnect to others.

It is no accident that these nmerging parties
clearly recognize these critical issues going into this
merger. That is why they voluntarily offered up their MOU
and their May 11th letter to this body. Now, all that
remains is for these stated prom ses and policies to be
refined and codified as conditions to deal approval.

|"ve listened to all of the discussion today very
carefully. There's been a consistent theme com ng out of a
ot of different points made. That is that we're dealing
with a past history of closed environnents. W' re dealing
with the technical capability and potential self-interest to
continue sonme of that behavior. W're dealing with a thene
of "trust ne," going forward that doesn't nake sense
anynore.

And all of the panelists, to a nenber, have said,
don't take the "trust nme" theme. Codify the prom ses.

Thank you, M. Chairnman.

CHAI RVAN KENNARD: Thank you. M. Padden?

MR. PADDEN: Thank you, M. Chairman. 1'd like to
focus ny remarks today on interactive television, which, at
| east to our way of thinking, represents the convergence of
traditional television, Internet content, conmmunications and
commerce. And our conpany is investing mllions of dollars
i n devel opi ng wonderful new interactive tel evision content
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for consuners. For exanple, on election night this year

we're going to have interactive election coverage, the |ikes
of which the Anerican people have never seen before. They
won't have to wait for the race, the information about the
races they're interested in to be selected by the director
in the studio to conme up on the screen.

You'll be able to pull up and call the el ection
results you want. We'Ill be able to do instant polls. W're
al so doing, although not quite on the sane |evel of civic
responsibility, a play-along gane with Regis Philbin on Wo
Wants to be a MIlionaire, and interactive content to go
al ong wi th Sunday ni ght and Monday ni ght football. And even
on Saturday nornings, we have interactive content for
children. W call it Zoog D sney. The Zoog's are creatures
that live in the Zether, which is the space between the
conput er and your television. And we've had wonderful
success with all of this.

And M. Love renmarked that he thought it was a
little strange that a big conpany |ike Disney was taking the
position we are. But it's really very easy to explain. Al
we want is a world where, as we deploy this interactive
tel evi sion content, consunmers have the right to choose or to
not choose our content based on how good a job we do
creating it and pronmoting it. And what we're trying to
avoid is a world where that choice is skewed or limted by

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N N NN NN R R R R R R R R R
O D W N B O © O N o 00 »h W N R O

144
t he business interests of the conpany that owns the pipe to

t he consuner's hone.

And we are very focused on the cable plant,
because all the analyst reports that we read say the hybrid
fi ber coax network will have great advantages over every
ot her technology in delivering this interactive tel evision
product. Certainly, DSL, which may be conpetitive with
cabl e nodens for high-speed Internet access, at least as it
exi sts today and for the foreseeable future, consuners are
not going to have the option of getting interactive
tel evi sion over DSL, because the technol ogy just doesn't
support it.

Satellite is great, but a |lot of consuners don't
have access to satellite, and even those that do, the return
path is not conparable to the return path available on ful
interactive two-way cable. Now our conpany stayed out of
ot her mergers that have cone before this agency, despite
significant concerns. W've also stayed out of the open
access debate. W' ve not been anbng those who have been
critical of this agency for not noving nore quickly,
frankly, because we heard the rationale that you didn't want
to stifle the devel opnent of broadband, slow its depl oynent,
and that nade sone sense to us.

There's two things that pushed us over the |ine
with respect to this transaction. First, you heard M.
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Levin say that they are now starting to install routers that

are capabl e of open access. And | think in that statenent
there's a very inportant fact. And that is the architecture
for interactive television systens is being set now

Deci sions are bei ng nade now about what kind of routers are
in fact going to be installed in these networks. Wat
capabilities will be in the box and in the operating system

And we think it's inportant that the concept of
openness get built in now Also, we believe this nmerger is
different than any other nerger that has cone before you. A
different collection of assets. It's a nmerger of the ACL
wal | ed- garden marketing environnent with the narrow,
bottl eneck cabl e pipeline and the Ti ne Warner content
library. Several of the witnesses have referred to all the
pi eces of the puzzle that conme together in this conpany --
cable past 20 mllion honmes, half of the narrow band
I nternet market place, and on and on -- we don't think you
can rely on prom ses of good behavi or.

We think there's a history here with both
conpani es, the common thread bei ng abusing bottl enecked
facilities to limt consumer choice. 1'll give you just a
few exanples. AQL, if you want, if you' re a conpany that
wants to put your content inside their walled garden, their
contract will require you to disable navigation |links
ot herwi se available to the consuner. There is no way to
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characterize that requirenent as pro consumer choice. It's

anti-consuner choice. |It's taking choice and options away
fromthe consuner.

W' ve provided those contracts to the Federal
Trade Conmission. |If we can work out the appropriate
protective order, we'd be happy to provide themto you.

Wth respect to Time Warner, they refuse to carry the | ocal
and regional news channels they don't own. That's not the
consuner meking the choice, that's Time Warner naking it for
them They refuse to carry Disney channel on basic. They
own a children's channel called Cartoon Network. W believe
they have a conflict of interest and that's why they did

t hat .

| see ny time is up. W're very concerned about
what they're going to do in this interactive marketpl ace,
particularly discrimnation on the return path. And | just
wanted to read you the one sentence from our
j ust-negotiated, hard fought retransm ssion consent
agreenent with Time Warner with regard to the return path so
you' || know, despite all the focus on this issue, what we
were able to achieve.

The contract says, "Nothing contained herein shal
obl i gate operator to provide broadcaster with access to any
return path provided to subscribers by operator for any
purpose.” So we got nothing. Thank you, M. Chairnan.
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CHAI RVAN KENNARD: Thank you, M. Padden. M.

Weed?
MR. WEED: Good afternoon, thanks for being here.

|"m Steven Weed. My real job is | run a group of cable
systens in the Northwest, but |I'mhere today as vice
chairman of the American Cabl e Association. The ACA
represents about 300 independent cabl e conpani es,
representing about three mllion subscribers, primarily in
smal l er and rural markets. ACA nust transact with nmedia
congl onerates |i ke Disney/ ABC, Viacom Fox and Tinme Warner
for progranm ng essential to its video business.

Those conpani es have overwhel m ng mar ket power
over independent cable conpanies. |In nany cases, they use
this market power to determne -- to the detrinent, excuse
me, of independent cable and its custoners. That's why
we're here today. On behalf of our nenbers, | thank the
Conmi ssion for the invitation to voice our concerns. ACA
has participated in this proceedings to raise one inportant
public interest issue.

Post nerger Tine Warner AOL will control essenti al
Ti me Warner programm ng, AOL services, including AOL TV, and
substantial investnment in the largest direct TV broadcast
conpany, Direct TV. These factors give AOL Tinme Warner the
mar ket power to threaten the public interest and a viable
i ndependent cabl e industry and its progress in closing the
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di gi tal divide.

| want to about the digital divide. The
Comm ssi on has voi ced repeated concerns over the digital
divide. That is, the concern that consumers in certain
mar kets, including smaller markets in rural areas, will not
have access to broadband services. |In fact, recently,

Chai rman Kennard observed that the | ack of high-speed access
inrural regions stens primarily fromthe high cost of
provi di ng such services. Chairnman Kennard st at ed,
"Providing custoners with sophisticated services in areas of
| ow density is an expensive undertaking."

ACA nenbers know this economc very well. But one
i mportant point is overlooked in the digital divide.
| ndependent cable is making great progress in smaller
mar kets. I ncreasi ng nunbers of ACA nenbers are delivering
hi gh- speed broadband services, including high-speed |Internet
access, to smaller communities in rural areas throughout the
United States. [It's an expensive undertaking, but
i ndependent cable is figuring out how to serve these narkets
and is taking the risk and naking it happen.

But the business nodel in smaller markets is far
from proven. |Independent cable's progress could be stalled
by the inposition of costly local, federal regulation or by
abuse of market power by conpanies that control essenti al
programm ng and Internet services. This brings us to the
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ACA's primary question to the applicants. WIIl ACL Tine

War ner require independent cable operators to carry ACL
services as a condition of access to essential Tinme Warner
pr ogr amm ng?

If they answer in the affirmative, the question
woul d pose a serious threat to independent cable's progress
in providing advanced service to smaller markets. It could
ultimately force many small er systens out of the business
altogether. Here's how it could happen: To advance AQL's
anywhere strategy, AOL Tine Warner could require carriage of
ACL service on independent cable systens as a condition of
access to essential Time Warner progranm ng. They could
make i ndependent cable pay for these services |ike
Di sney/ ABC and ot hers nake i ndependent cable pay for
undesired services as a condition of access to its essenti al
broadcast and satellite programi ng now.

| ndependent cabl e systens woul d have no choi ce but
to accept Tine Warner's terns or |ose custoners to satellite
di shes. This would di srupt existing |ISP partnerships, raise
costs for small cable operators, cut margins, deter
i nvestment and stall network upgrades. ACL and Tinme \Warner
have responded to ACA's question but in inconsistent ways.

First, the applicants argue that they would not
require carriage of ACL services as a condition of access to
Ti me Warner programmi ng, because it was not in their
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econonm c interest to do so. Independent cable operators

woul d just find an alternative progranm ng, Tine Warner
said. This econom c argunent does not work. O course it
isin the applicant's economc interest to | everage key
progranmm ng assets to force carriage of other services.

As a prinme exanple, Disney/ABC. To gain access to
ABC programm ng and essential services |ike D sney and ESPN
i ndependent cabl e nust agree to a varying array of
burdensone and costly conditions. AOL Tinme Warner would
have the sanme incentives to tie progranm ng and AOL services
unl ess they valued the public interest and a viable
i ndependent cabl e industry. The applicants have suggested
t hey m ght.

In their July 12th filing, AOL and Ti ne Warner
made an unequi vocal statenent that they would not require
carriage of ACL services as a condition of access to Tine
War ner progranm ng. ACA cheered. Tine Warner and AQL, it
seened, to be the first media congl onerate acknow edging its
obligation to tenper its economc interest with the public
interest and fair treatnent of independent cabl e conpani es.

But then, in the applicant's July 17th filing,
they appeared to retreat fromthis statenment. Wth this
apparent inconsistency on the record, ACA asks today for
clarification. The nost appropriate clarification for these
applicants is to affirmthat they will not condition access
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to any Tinme Warner programm ng on carriage of any ACL

services. Wth that clarification on record and included in
this Commi ssion's order in the docket, ACA can support the
ner ger .

Mor eover, ACA can conmend AOL and Ti nme Warner for
their willingness to step up to the inportant public
i nterest obligations of supporting independent cable and its
efforts to close the digital divide in smaller markets.

CHAI RVAN KENNARD:  Thank you, M. Wed. M.
Bagul | y?

MR. BAGULLY: Good afternoon, M. Chairman,

Comm ssioners. |'m Ross Bagully, CEO of Tribal Voice.

W' re an independent provider of instant messagi ng services.
| want to first thank you for the opportunity to be here

today and to participate in this hearing. | would also |ike

to depart fromthe printed text that | have previously

provi ded, to take the opportunity to address sone of the

comments nmade here today.

But initially, I want to comrent that there are 28
mllion deaf and hearing inpaired Arerican citizens who rely
on instant messaging services, much |ike nost of us use the
t el ephone, and | woul d ask, do any of us believe that those
28 mllion citizens should have |l ess functionality in their
comuni cations nedia than those of us who use the tel ephone
have today. Certainly, none of us would tolerate the
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exanpl e that we heard from Bel | Sout h, where you had to have

a different service to conmunicate with sonebody who had
AT&T or Sprint or MClI. Certainly, that should be -- that
shoul d carry over in the world of instant messaging to the
deaf and hearing inpaired community.

Earlier today, M. Case discussed the availability
of the AOL instant nessenger and his commtnent to
interoperability. However, one year ago, M. Schul er
prom sed to fast-track interoperability within the | ETF.
During that one-year cycle, there has been very limted if
any participation by ACL in the I ETF process. Two to three
nmont hs ago, M. Case again addressed the issue of IM
interoperability, and at that tinme, his suggestion was you
coul d achieve interoperability by licensing AOL's software.

Shortly thereafter, AOL has again changed its position,
again promsing to fast track interoperability with the I ETF
but using as an excuse, security and privacy concerns of its
menbers.

| guess ny question, Barry, would be why didn't
you tell us that a year ago? And the next question would be
were you m sl eading us then or are you m sl eadi ng us now?

On the question of interoperability and its effect on
security for the nmenbers and privacy concerns, there's not
been one indication that anybody has denonstrated that
security and privacy is in any way nore threatened or
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further at risk with interoperability than it is without it.

And in fact, maybe M. Schuler can address that later this
aft ernoon.

One of the comrents was -- that M. Case nmade was
that AlM can be downl oaded for free fromthe Internet and
can be used. This is absolutely correct. However, the
answer to that is, what happens to the conpetitive
mar ket pl ace and where is the incentive for new features, new
functionality, new choice for the consuner if everybody in
fact is using a single delivery product?

The other point on that, by the way, was while it
is free, there is a licensing agreenment. The |icensing
agreenent gives AOL the unilateral right to change the terns
and conditions of your use of that product at any tine in
the future. Now, that's not unusual in a licensing
agreenent. \What's unusual is that this is an excuse why
there doesn't need to be any conpetition and it's okay for
themto conpletely own the market.

Comm ssioner Tristani, | would urge you to take up
Steve Case's offer to download AIMand to try that product.

And | would ask you at the sanme tinme, try Mcrosoft's, try
Yahoo's, try Tribal Voice's, try Qtogo's et cetera. And
after you do that, | would ask you to think about when you
want to make your choi ce about which product to use, do you
want to have the option of making the choice because one
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product had features and functionality that you preferred,

or because one product gave you access to 92 percent of the
world to comruni cate with and the other products limted you
to eight or 10 percent?

We all know that interoperability is essential for
networks to grow and expand. That's been true for a | ong
tinme. M. Parsons discussed a |lot of issues earlier, and he
was saying that we were anticipating bad behavior, but what
|"mtal ki ng about today isn't anticipatory at all. |I'm
tal ki ng about bad behavi or that has been occurring for the
past 12 to 18 nonths. AQL consciously, intentionally and
knowi ngly bl ocks ours, lcast's, AT&T's, Mcrosoft's access
to inter-operating with their system all conpanies using
protocol s, which AOL published thensel ves and which they use
for their own system

In closing, | ask the Commi ssion to join us in
telling M. Case, break down this wall. Thank you

CHAI RVAN KENNARD:  Thank you. M. Mel cher?

MR. MELCHER: Thank you, M. Chairman. |'m|ast.

| hope I'"mnot |east. Good afternoon, ny nane is
Chri stopher Melcher and I'mvice president and general
counsel for RM.NET. | would like to thank the Conm ssion
for providing me the opportunity to comment on the proposed
merger of AOL Tine Warner and its inpact on the issue of
open access for residential and busi ness consuners to
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| nternet access over the cable technol ogy.

RM . NET is a national Internet conmerce sol utions
provider with a strong regional focus in the M dwest,
Sout hwest and Western United States. W wll have
approximately $50 million in revenue for year 2000.
Significant in our m nds, but obviously pales in conparison
to the other folks at this -- some of the other fol ks at
this table and who have spoken previously. W believe
ourselves to be a provider of the broadest possible range of
| nt ernet access services to business and residential
custoners and a prem er one-stop provider of Internet access
and web services to small- and nmedi um si zed busi ness
custonmers. We are one of the small to midsize | SPs that
have been tal ked about here today.

We provide Internet access to nore than 100, 000
custoners nati onwi de, and we offer the full spectrum of
I nternet access from standard dialup to DSL to hi gh-vol une
Tls and DS3s all the way up to whol esal e Internet access as
a backbone provider for other smaller ISPs. W are a
primary I nternet access provider for thousands upon
t housands of residential Internet users across our nation,
especially those located in rural Anerica and isol ated
comunities throughout the Mdwest and Western United
St at es.

We are a nenber of the United States I|nternet
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| ndustry Associ ation, a nonprofit association that

represents the interests of smaller to mdsize Internet
service providers. RM.NET and the U S. Internet Industry
Associ ation both strongly support the opening up of the
nation's cable systens to true conpetition at the whol esal e
and retail level. W believe this should be an express
condition of any FCC approval of the proposed nerger between
AOL and Ti ne \Arner.

As Chai rman Kennard correctly raised earlier
today, the real issues is not whether high-speed cable as a
br oadband access technology will conpete with DSL or other
forms of high-speed Internet access. The issue is whether
we shoul d cl ose one form of high-speed access to the
Internet to conmpetition. G ven that cable nay prove to be
t he superior form of broadband Internet access, your
decision will affect the entire Internet industry and wll
af fect how our nation and the world comuni cat e.

Wth the change in AOL's position on open access
fromprior to their proposed nmerger with Tine Warner to now
their position follow ng that announced nerger, it becones
i nperative that the FCC take up the cause of open access for
consunmers on the nation's 8,000 smaller Internet service
provi ders. The FCC shoul d nake open access a cl ear and
enforceabl e condition of its approval of the ACL Tinme Warner
merger. Let me explain briefly why we support open access

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o o0 »h W N R O

157
and di scuss the four nost comon myths perpetuated by

opponents of open access.

First, we believe the correct anal ogy shoul d be
the anal ogy to DSL. Open access shoul d nmean that Internet
service providers have access to the cable plant and to the
cabl e head end, and that should be that we have direct
access to the consuner, with no interference. The first
myth the cable industry will tell you is that open access is
not fair. They will tell you that they have built or
purchased their systenms and have the right to control
access.

In fact, we believe those systens were built with
t he support and participation of the public, not only
t hrough franchi se awards but through guaranteed consuner
revenue for the cable conmpanies in the formof predictable
cable rates and increases a |ocal regul ated nonopoly, if you
will. | would argue that the public, therefore, has sone
portion of equity or ownership in these cable systens, which
entitles the public to have conpetitive open access and
choi ce on that system which they hel ped to build.

In reality, we believe AOL and Time Warner would
prefer to create a tilted and skewed playing field by
creating a closed systemfor Internet access and
t el ecommuni cati ons services over that system This would
force the consuner to make difficult, nonconpetitive
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choi ces.

Myt h nunber two is that open access cannot be
acconplished quickly. Until recently, the argunent was that
open access could not be acconplished at all. It was
technically inpossible. 1 assunme AOL and Tinme Warner would
agree that today there are no technol ogical barriers to open
| nternet access over the cable plant. As we all know, AT&T
adm tted as nuch several nonths ago in a letter to the FCC
wi th Earthlink.

The question of open access for all Internet
service providers over the cable systemis no |onger a
guestion of whether there should be access, but the question
is sinply is only when and under what ternms. AOQL and AT&T
have now publicly admtted that the critical issue will be
how open access will be inplenented, and both have started
to devel op and i npl enment open access cable trials to explore
how mul tiple Internet service providers would operate over
that cable system AT&T began a trial in Boul der, Col orado.

We've just learned recently that ACL is starting a trial in
Col unbus, Oni o.

W are pleased to be a participant in the AT&T
open access cable trial, and we are begi nning that process
now. W also would hope to be a participant in AOL's open
access cable trial, and | would like to take M. Levin up on
his offer that any ISP that requests will be asked to
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participate. W so request. But those trials are

proceeding very slowy and with very limted focus.

We have seen absolutely nothing yet that would
support any decision by the FCC to delay or elimnate the
i mredi ate intervention and regulation to ensure true open
access over the cable system These trial are going through
several phases. W do not expect those, even the
prelimnary phase to be conpleted until well into later this
year or into next year, 2001. W don't expect there to be
any significant results on a nunber of issues until well
into 2001, perhaps 2002.

Hi story has taught us that you cannot allow the
owner of a nonopoly or nonopsony technology to control the
terms of the access to that technology. This is what we
| earned fromthe breakup of Ma Bell in the 1980s and the
Tel econmuni cati ons Act of 1996.

The third nyth is that requiring open access would
hurt conpetition and the marketplace. What wll hurt
conpetition in the marketplace is to allow ACL in concert
with AT&T to divide and control nearly 75 percent of the
br oadband access market. |If AOL Tinme Warner are allowed to
control and close off a significant percentage of the
br oadband access market, the remai ning snmall Internet
service providers like RM w Il quickly be extinguished.

Conpetition, as one Conm ssioner nentioned
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earlier, is not allowing two 800-pound gorillas to fight

over a technol ogy superior product. It's allowi ng for al
of the Internet service providers to conpete over that
product. That's the nodel that has resulted in the
phenonenal growth and success of the Internet. Cable may be
t he superior product.

DSL and ot her hi gh-speed broadband access pass
only roughly 30 percent of the honmes in Anerica today.
Cabl e and cabl e broadband currently pass nearly 90 percent
of the homes in America. |It's a significant issue.

The final nyth is that open access will hurt the
consuner. Again, dead wrong.

CHAI RVAN KENNARD: M. Melcher, I'lIl ask you to
sum up, pl ease.

MR. MELCHER: Thank you, M. Comm ssioner, M.
Chairman. In sum we would say that the final nyth is that
open access will benefit the consuner by allow ng the
consuner to retain the service that they have now fromtheir
| ocal Internet access provider. W ask the FCC to nandate
open access as a condition of this nmerger. Thank you very
much.

CHAI RVAN KENNARD:  Thank you. And thank you al
for your presentations. | think, in fairness to M.
Schul er, we should give himan opportunity to respond to the
guestions of M. Bagully that were offered in his
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present ati on.

MR. SCHULER: Thank you. Let me just provide a
| ot of perspective, or at |east put sone context around this
i nstant nessagi ng i ssue, which | know is very confusing to
people. And it's inportant to know, when we tal k about
i nstant nessagi ng being free, which was a surprise to sone
people, that we nade it free voluntarily. W actually
stinmulated -- | think the reason why Tribal Voice is in
busi ness today is because we created that category.

The way consuners are using instant messagi ng
today is, while the services don't talk to each other, every
consuner can talk to each other. |If your friend happens to
use Yahoo Messenger and you know it, you downl oad Yahoo
Messenger. And it's not like the tel ephone netaphor, where
you have to have six phones. It's really all on your
conputer. W' re tal king about the difference between how
many buddy |ist wi ndows m ght you have up. One, two or
t hr ee.

But for consuners today, they essentially have
interoperability. Now, that does not nean that we think
interoperability is a bad idea. W think it is a good idea,
for a lot of the reasons that are, have been suggested. And
it's al so been suggested we've slowrolled interoperability
for sone om nous reason, but I'd like to talk about that as
well. And | want to use e-mail as the point of history.
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| f you go back 15 years, e-nmail also was not

i nt eroperable. Corporations, who nostly used e-mail all had
their own systens, and you could only mail people inside of
a corporation. Then, the industry decided to create
protocols to allow e-mail servers to talk to each other. W
believe that that's exactly the way you need to enable

i nstant nmessaging interoperability.

However, while e-mail interoperability was done
successfully, unfortunately, when it was done, no one knew
about spam No one thought about the idea that when servers
had open protocols and that they could talk to each other,
that harnful people out there would all of a sudden start
figuring out howto send lots of mails, which were, are
either marketing materials or, worse yet, pornographic
materials that end up in people's mail boxes. You' ve heard
about things like the Love Bug virus that caused damagi ng
effects on networks. Those are all distributed via e-mail.

And | can tell you we have 8,000 people in our
call centers. W take two mllions calls a week from our
custoners. The single biggest conplaint we get fromthemis
spam They think we let it get through. W get -- | read
these things, | see it, |I've seen things, why did you |let ny
daught er see a pornographic picture?

So in thinking about this interoperability issue,
our biggest concern is, so now, when we go to do this again,
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how do we make sure we build in the controls that are going

to A, give consuners the ability to filter out what they
don't want, B, to ensure that the hackers and spanmers out
there who seemto be nmuch smarter than all of us who run the
net wor ks and manage to get their way in, will be prevented?
And how can we, who each want to run independent services,
can mai ntain the standards of our service?

And this is the nost inportant thing of all. On
ACOL, instant nessaging is a feature. And one of the reasons
peopl e buy ACOL today is because we have standards. W have
comunity standards, and we nonitor and police them |If
peopl e do bad things, we throw them off.

On our instant nessaging service, we have a little
button, and it says "Notify AOL." And what it does is if
soneone' s harassing you, if sonmeone is -- and understand
that spam or harassnent in instant nessaging is real tine.
It's someone who's talking to you and may be sayi ng bad
things to you -- if that happens, we have a button that you
press. It says, "Notify ACL." When you press it, it goes
to areal live human being in our call center who
i medi ately intervenes. That's the standard of service we
offer, and that's what we pay for -- that's what people pay
us for.

If you go to Tribal Voice -- and they al so have
standards, but let nme tell you how, on their owmn Wb site,
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they tell you to deal with a person who harasses you. |

Will just read this. It won't take too long. "If you've
been abused or harassed on Powww, find the |IP address of
the perpetrator by clicking on the nane field in the
person's powww W nhdow. The wi ndow cycl es between the
person's powww I D and his or her IP address.” It goes on
and on for a couple of nore paragraphs.
"Once you have the | P address, you can | ook up the

person's Internet service provider using any WHO S program
The Internet provides a Wb page fromwhich you can run a
WHO S inquiry directly. Such an inquiry usually returns the
name, address and phone nunber where you can file a
conplaint. Be sure that you can provide the |IP address,

of fender and the time of the occurrence. If you are

unsuccessful at identifying abusers, e-mail Abuse at

Tribal.comand we will track them down. Please include the
person's powww nhane, powwow | D, powwow address.” It goes
on and on.

And then it cones to the end. "In addition, if

crimnal actions are involved, we urge you to contact your
| ocal police. Tribal Voice will cooperate fully with the
authorities.” Now, the point I'"mnmaking here is that he is
free in his business to set the standards for his conmunity
he wants.

There are two ways to do interoperability.
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There's a right way and a wong way. |In the wong way, the

client-to-client or peer-to-peer way, we would be forced to
t he | owest comon denom nator of providing service to our
menbers. In the right way, server-to-server, the proposa
which we put forth to the I ETF, the | ETF has been struggling
with this issue --

COWMM SSI ONER TRI STANI: | think one other point
you maybe m sunderstood M. Bagully nmade was that a year
ago, he was told one thing, and then a few nonths ago, he
was told it's the privacy issue --

MR. SCHULER  Well, no --

COWMM SSI ONER TRI STANI:  And the security issue.
Let nme finish.

MR SCHULER: Um hum

COW SSI ONER TRI STANI:  And he al so indicates that
there had been flip-flops.

MR. SCHULER. COkay, so let ne clarify --

COW SSI ONER TRI STANI:  So there were different,
so, and, and it would surprise nme that you weren't thinking
about these issues a year ago or 18 nonths ago if you were
really seriously thinking about doing interoperability.

MR. SCHULER. Ckay. M turn? W have been
absol utely consistent all the way through - and we can go
show you nmy quotes -- that privacy and security and the
difficulty, the technical difficulty of getting these
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systens, which nust communicate in real time to be able to

allow us to do what we're tal king about doing. And that is
us to offer a |l evel of service, other conpanies to offer a

| evel of service. It is very hard. W run another service.
We have anot her instant nessagi ng service --

COMM SSI ONER TRI STANI: Do you think this is
sonet hing you can do?

MR. SCHULER. W do. W do, and we put forth the
way we believe it can be done. Just so you know, the
i ndustry standards body, who has been working on this issue
for nore than a year gave up. The people, the work group
who has been trying to figure out how you put forth the
protocol s absolutely gave up, and finally --

COWM SSI ONER TRI STANI:  Were you, were you working
with then?

MR. SCHULER. W were working with them And
finally, they just basically said, |ook, we'll take
proposals fromthe industry on howto do that. W were the
only ones who did it. W cane forward --

COWMM SSI ONER TRI STANI:  But you were working with
t hem t hr oughout from t he begi nni ng?

MR. SCHULER. Yes. And we put forward a proposal
that outlines howto do this server to server
interoperability. Nobody else did. Mcrosoft didn't.
Yahoo didn't. Tribal Voice didn't. No one else cane
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forward with a proposal. W did.

CHAI RMAN KENNARD: M. Schul er.

MR. SCHULER: And the inportant thing to add is
that interoperability has to be true interoperability.

There are nmany services out there --

CHAI RVMAN KENNARD: M. Schul er.

MR SCHULER: Let nme finish. Let nme finish. The
fact of the matter is -- Oh, I'msorry, |I'msorry.

CHAI RVAN KENNARD: | understand your getting
carried away with the excitenent, but we really do need to
get back to a couple fundanental questions. | just want to
know what the tine frame is. You' ve said that you want this
to happen and that you can do it. Could you tell us for the
record when it will get done?

MR. SCHULER. Well, we can tell you for the record
that there are two pieces to the puzzle. One piece of the
puzzle is building the technology that will allow our
servers to interoperate with other services and incorporate
all the controls that allow us to protect our consuners. W
think that's about a 12-nmonth job. Then, there's another --

CHAI RVAN KENNARD: Twel ve nont hs from t oday.

MR. SCHULER. W are working at it right now  But
t here's another issue --

CHAI RVAN KENNARD: |s that a yes?

MR. SCHULER. Well, yes. Twelve nonths from
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t oday.

CHAI RVAN KENNARD:  Twel ve nont hs from t oday.

MR. SCHULER: But let ne clarify. That's 12
nmonths to do the technology. There is another issue that's
inmportant, and that is the issue -- understand that as we
are publishing what we are doing, as these protocols are
public, that at the same tine that we are devel opi ng and
ot her people are devel oping their systens to interoperate
with ours, the hackers and spammers are out there figuring
out how to break it.

This is an issue we deal with every single day.
Qur systemis under attack every single day. And so al ong
with the devel opnment of the system there has to be a period
of quality assurance, a period of us testing the system and
assuring that when we put it up -- because understand, and
this is an inportant issue, this is a Pandora's box. It's
like mail. \When the door is open, you can't take it back.

The reason that spamis such a horrible issue
today is that, with the door open, you can't ever close it
up again. So the inportant thing is to do it properly.
There's a technol ogy conponent and there's a conponent of
ensuring that you' ve built the nost unbreakabl e system
possi bl e.

And | don't think there's anyone here -- because
today instant messaging on all services are run relatively
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spam and intrusion-free -- but | don't think there's anyone

here who wants to one day say that, you know, we pushed this
i ssue and in the process we got interoperability, but we
took a service that people | ove and enjoy and introduced a
factor they hate, and that's spam and intrusion forever.

CHAI RVAN KENNARD: Ckay. Thank you, M. Schul er.

| want to return to sonething that M. Padden said in his
testinmony. He testified that his conpany had not junped
into this debate earlier but felt conpelled to for a nunber
of reasons, and one of which was that his viewis that the
architecture is being built out now, investnents are being
made and if this Comm ssion does not act now, we nay have
| ost an opportunity.

And I'd Iike to get a reaction on that argunent
fromeither AOL or Tinme Warner, because | think it's an
i mportant issue that needs to be fleshed out. Do you want
to go first? Maybe you should have a rest, M. Schul er.

MR. SCHULER. Ckay. Well, | just want to comrent
on the issue that Preston brings up, which is focused on
return path. You don't need a broadband cable systemto
have a return path. |In fact, our AOL TV product, which
we' ve just introduced, doesn't use cable at all. It uses
standard tel ephony as a return path.

So the fact of the matter is that the architecture
for interactive television -- and this is a whol e new area.
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Who knows how it's going to turn out? Starting out today,

you can do interactive TV with a tel ephone, and we're doi ng
it. I'"'malittle confused about his argunent, because we've
approached every broadcaster and cabl e network about working
with us on ACL TV and told themthat they all can program
their interactivity and have a return path and work with us
to make this platform happen, and they have, ABC is one of

t he networks that has turned us down for sone reason.

So I"'mcurious as to, if they' re so concerned
about having return path, and by the way, there is none
today. There are very few set top boxes | know that offer a
true interactive return path. 1'd be curious why, when give
the opportunity -- and by the way, no cash required, we're
not asking themfor any noney. W just want to work with
everybody to kick start this whol e new category. They
turned us down for the opportunity to have return path for
all the progranmng we'd | ove to have t hem devel op

CHAI RVAN KENNARD: M. Padden, would you like to
respond to that?

MR. PADDEN:. Sure. You know, | described what
we're going to do on election night this year and consuners
doing interactive television with a separate TV and a PC
with the PC connected to the public switch tel ephone
network, which is still open, will be able to interact. But
if that same consuner was trying to interact in a single
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screen experience using a Tinme Warner Cabl e box, the new

cabl e boxes that | saw at the cable show in March had no
phone nodemin themat all. It was the cable in and the
cabl e out.

And |'ve read you the provision fromour contract,
whi ch gives us no access whatsoever to the cable return
path. That consumer, when mgrating fromthe dual screen
relying on the tel ephone network to the single screen in the
cable infrastructure would | ose the opportunity to interact.

CHAI RVAN KENNARD: But M. Padden, what about the
br oadband platforn? You know, the U S. Congress |oaned the
broadcasters a | ot of spectrumworth a |ot of noney for them
to develop their owm digital platfornms. And why not devel op
your own as opposed to requiring sone divestiture of the
Ti me Warner systen?

MR. PADDEN: Well, so far, our conpany has
i nvested about $65 million in trying to build out that
digital spectrum including -- I think you know we did
Monday ni ght football in high definition throughout the
entire football season |ast year -- but there's no return
path. Certainly nothing conparable to the broadband two-way
path of the cable infrastructure that has any renpote chance
of being an effective substitute for consunmers to what the
cable plant is going to offer. And what we're focused on is
what, what the consuner's effective choices are going to be

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

N RN NN NN R R R R R R R R R
O N W N B O © 0 N o o0 »h W N R O

172
in the world of interactive television. And all the

anal ysts that we have read to date indicate that the two-way
br oadband hybrid fiber coax network will enjoy advantages
over every other architecture.

CHAI RVAN KENNARD: M. Parsons.

MR. PARSONS: M. Chairman, with respect, | have a
slightly different perspective on this subject matter,
havi ng been deeply involved init. | think, I think the
reason that Disney is here today is a sinple one. And that
reason was because they basically said to us at one point in
time in the negotiation, if you don't agree to these
demands, we're going to go down and throw, splash cold water
all over your nerger before the FCC and the FTC. And it's
i mportant --

CHAI RVAN KENNARD: What demands were today, M.
Parsons? In retransm ssion context?

MR PARSONS: The demands in terns of what ||
call open access and nondiscrimnation. |It's inportant to
note that we in fact offered a nondiscrimnation on the
basis of affiliation place and that's not what they want ed.

What they wanted was essentially, something goes, that in
effect would require us to discrimnate in favor of Disney,
because if thin about what real nondiscrimnation is, they
basically wanted us to carry all of their stuff, or whatever
we carried of ours to carry of theirs, and to heck with the
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rest of the worl d.

And the remedy that they now conme before this
Comm ssion with, which is to break apart, or suggest that
you require the breaking apart of the distribution platform
fromthe content platformis, in ny judgnment, al nost
| aughable in the face of the |ast 50 or 60 years of history
of this country and, in particular, in the face of the
beneficiaries of the relaxing of the regulatory provisions.

The notion that we would go back to sort of 1948 and
separate content fromdistribution or as, or go back to the
1970s with the thin-thin rules. Precisely the beneficiaries
of the relaxation of those rules, and allow ng the industry
to come together in a vertically integrated way, as Gerry
was saying earlier, not only has resulted in the
proliferation of content, but choice for consuners.

And, you know, | think the Comm ssion should think
long and hard as it seeks to consider howto really
encourage -- |I'Il put it that way -- a proliferation of both
choi ce and content in this new medium Do you let the
market do it, where consuner will will drive what is
ultimately presented to then? O do you try and regul ate
that from you know, from behind the parade, if you wll,
because of sonme fear of a host of horribles that a
conpetitor has said |I could be hurt? Not conpetition could
be hurt. | could be hurt, because |'ve invested a | ot of
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nmoney in a business nodel that relies -- that requires

access to this return path and if | don't get it, | mght be
hurt in the way in which |I'm approachi ng the market pl ace.

But what about the consumers? | would submt that
the trend has been clearly in a direction away from what the
Di sney fol ks are suggesting and proposing. And the result
of that trend has been nore choice, nore consuner
enpower ment, greater diversity in content. And why would
this Comm ssion want to reverse that?

CHAI RVMAN KENNARD:  Conmi ssi oner Ness.

COWM SSI ONER NESS: Thank you. Can you tell ne if
you provide a return path for any other progranmng that's
on your cable systen? |Is there two-way interactive
programm ng for any other programmers that are on the
service?

MR. PARSONS: W do, we do on a, on a conventi onal
and negotiated basis. For exanple, there's a service called
Wnk. Alittle eye will pop up on your screen. You can pop
the eye. It takes you into an Internet-based service. And
that's right, Gerry reminds ne that it's unaffiliated with
us -- that is a comrercial service that's out there that
cones to the cable operator and cones to the progranmer and
makes a deal to have their service ride along board. W're
totally confortable with that.

That's a negotiated arrangenment with unaffiliated
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services. W'd be totally confortable with our friends at

Di sney, which they know. But that's not what they want.

COM SSIONER NESS: Did you want to respond?

MR. PADDEN: A couple specific exanples. W know
that advertisenment are being nmade today with interactive
triggers. For exanple, an ad for a car. dick here if you
would like to test drive this jeep. Wat we asked -- and we
put these letters in the record -- what we asked our friends
at Tinme Warner was, we're pretty sure if that interactive ad
runs on a channel Tine Warner owns, that the system
functionality will enable that interaction and the custoner
wi |l have a chance to register for a test drive. Al we
asked them was assure us that if Chrysler buys that schedul e
on ABC instead of on TNT that the systemw | function the
sanme for the consumer when they're trying to interact.

Anot her exanple. In the letter that's in the
record, we said, in this newinteractive world, we're sure
consuners will have the opportunity to drill down while
watching CNN if there's a news story they would |ike nore
detail about, they'll be able to click and get transported
to a broadband Wb site that CNN will have devel oped with
nore detail on that news story. W're all working on these
same opportunities for consunmers. W said, just tell us
that the systemw || function the sanme if this consuner's
wat chi ng ABC News and they'd like to drill down.
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We have not asked for any kind of preferenti al

anything. 1In fact, we're having a hard time trying to think
of all the questions we asked. And the bottomline -- and
you'll see this in the letters -- we asked of Tine Warner,
just assure us that the systemw || function for consuners

when they' re seeking to interact with our content the sane

way it does when they're seeking to interact with your

cont ent .
COWM SSI ONER NESS: Response from Ti ne Warner or
ACL.
MR. PARSONS: There'll be one fromboth actually.
First of all, one of the differences between us and D sney,

| think, is they seemto think they know how the world of
interactivity is going to roll out in the future and,
therefore, can answer all the questions today. Qur concern
was and is -- and it should be a concern of this Comm ssion
as well -- that no one really knows how these interactive
services and how interactivity, once introduced into
television, will roll out and that it should be determ ned
by the players in the marketplace and by custoner and
consuner demand, as opposed to trying to lay the tracks now
that will keep the train from going where it needs to go but
put it on a path that someone thought nay happen.

Secondly, | have to disagree respectfully with M.
Padden' s characterization of what they asked for.
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Essentially, they asked for parity with all of our services

and it's, so that, you know, instead of nondiscrimnation on
the basis of affiliation. And when | responded -- well, |
won't get into all of the discussions, but they were
essentially saying, protect us, and we're fine. Promse to
do for us everything that you do for your own services, and
we're fine.

The fact that that might, and would in fact,
precl ude other services that consuners m ght want -- we
don't even, we don't even, as the Commi ssion well knows,
carry all of our services, because we're guided by the
consunmer demand. So | think the ask was a | ot nore
substantial, and | think that the concern was -- what Di sney
was trying to do, and what we hope this Commr ssion wll
refrain fromdoing, is to lay sonme tracks across the
wi | derness when we don't know where the watering holes are,
when we don't know where the customer demands are, where we
don't know how this is going to roll out, because the
mar ket pl ace needs to determne that. But | know that Barry
want ed to add sonet hi ng.

MR. SCHULER. | just wanted to add that |aying the
tracks means even though there are digital set top boxes out
there, in order to enable the kinds of applications that M.
Padden is tal king about, interactive, nore information on
news, playing along with ganes, you need software, you need

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 »h W N R O

178

services, you need technology to be able to run on those
platforns. It may be that the current platformtoday can't
necessarily support that, but we did introduce, just
introduced a platformthat does do it and, again, | wll
repeat, gave ABC the opportunity to do exactly what they're
asking to do without charging any noney, and they said no.
So | don't know exactly what their issue and
concern i s, because AOL TV does enabl e exactly the kind of
technol ogi es they' re tal king about, to do single screen
work, to read those triggers he's tal king about and enabl e
them And so, given the opportunity, the answer was no.
CHAI RVAN KENNARD:  Conmi ssi oner Tri stani.
COWM SSI ONER TRISTANI: | wanted to go into
anot her area. M. Woed asked a question that | would |ike
you to address. And by the way, M. Wed, | really
appreciate the work that a | ot of your nmenbers do in the
rural communities, in hard-to-serve conmunities, in
comunities where no other players will go so -- he said
that he's received inconsistency responses fromACL Ti ne
Warner on the question whether you will require carriage of
AQL services as a condition of access to Tine \Warner
programm ng. Wiich is the answer? Unequivocally?
MR. PARSONS: Unequivocally. W will not. W
will not tie themtogether in that way. W had thought, we
had t hought we were clear in our previous subm ssions.
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Qoviously, we weren't. M. Wed has raised the point. But

we' re being unequivocal now. W will not tie them

CHAI RVAN KENNARD:  Commi ssi oner Powel | and then
Comm ssi oner Furchtgott - Rot h.

COWM SSI ONER POVNELL: | want to briefly go back to
this interactive television issue, because there's a |ack of
clarity here that | think has a lot to do with nerger
specificity that's inmportant to distinguish. W have being
di scussed what is essentially two different products or
platforns with two different potential problens or not
probl ens, and they're not necessarily interchangeabl e.

There is AOL TV, a product, as | understand, sold at retail.
A product, as | understand has a relatively open
opportunity for programm ng interoperability.

And then there is the potential for Tinme Wrner
digital set top box problems. And | want to get clear from
ABC whet her they're concerned about both of those, or
principally about the cable set top box as a gateway with
Ti me Warner, which does not capture or bring in the ACL TV
product. You have tended to answer M. Schuler's question
about progranm ng by going back to the cable box, which is
not his product. And I'mnot so sure your concern, if its
exclusive to one of those, is necessarily specific to the
conbi nati on

MR. PADDEN: Well, you're right. They're two
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separate products. | would, we certainly have a concern

that I hope we've articul ated about the, what we believe is
going to be a cable bottleneck for the delivery of broadband
two-way interactive television. But with respect to the
stand-al one ACL TV box, mny understanding, M. Schuler, is we
have not said "no."

Various parts of our conmpany were approached by
AQL, and the offer was we -- AOL will nake avail abl e or
proprietary offering tools to enable you to create content
for this AOL TV stand-al one box that is for now, anyway,
unconnected to their cable distribution. W had an internal
neeti ng, and each of our divisions either has or will be
getting back to ACL TV to seek nore information about
exactly what they're talking about. | will say that the
m nute we heard proprietary offering tools, a bunch of
caution flags went up around our conpany, because today the
beauty of the narrowband Internet is you don't need any, you
don't need to rent anybody's -- or have themloan initially
before they have any market penetration |oan themfor free
-- you don't need anybody's proprietary offering tools.

The, you have end-to-end connectivity, anybody can
play. Wat, we're going to explore the ACL TV stand-al one
box offer nore specifically, but we have concerns about the
standards issue.

COWMM SSI ONER POVWELL: Just one thing quickly about
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that. 1'mnot so sure, when you have a stand-al one

technol ogi cal product, | assunme with sone form of operating
system that there are often proprietary tools for witing
to that system | nean certainly the case is true of

M crosoft operating systenms or any other operating systens,
that you have to have the APIs and protocol in order to
wite effectively. |I'mnot so sure that that's --

MR. PADDEN: Well, that's why | said caution flags
went up and we will be getting each of the operating
di visions, | nmean they cane separately to ESPN, to D sney
channel, to ABC, and they're each going to be getting back
to them

COWM SSI ONER POWELL: Time's short, so | don't --

CHAI RVAN KENNARD: Go ahead, M. Mel cher, quickly.

MR MELCHER: 1'd like to just raise a point that
| think this is obviously an inportant discussion for D sney
and Time Warner on open access with regards to open access
with regards to content. | think up until very, very
recently, open access has al ways focused on open access to,
via, or for Internet access via a new technol ogy.

And so | woul d hope we nmake sure the distinction
is kept separate, that whether or not you agree D sney
shoul d have open access in ternms of content, what is, |
think, nore of immediate interest to the American public is
that they have access to this cable technology for Internet
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access, and not necessarily to watch interactive TV but to

surf the Internet, to use it for work, to use it in all the
ways that we use the Internet.

And that's what | think we'd like to focus on as a
service provider. W want access to this technology on a
whol esal e basis, equal access, to use it in whatever way we
see fit to serve the American public as they use the
Internet, not interactive TV. Thank you.

CHAI RVAN KENNARD:  Thank you.

COW SSI ONER PONELL: M. Chairman, | had one nore
poi nt .

CHAI RVAN KENNARD: Ch did you? I|I'msorry. Go
ahead, Conmi ssioner Powel | .

COW SSI ONER PONELL: We've heard a lot of talk
about instant nessaging and AOL's interoperability. |
assume you're going to tell me Tribal Voice has no probl em
inter-operating with any and all other | M providers?

MR. BAGULLY: W are, actually two points,

Comm ssioner. One, we are conpletely free and agreeable to
inter-operate with anybody that wants to, and we openly
exchange protocols. But we are part of a new group called
I M Unified, which, in fact, consists today of about eight,
and it's a rapidly grow ng nunber of Internet, or instant
messagi ng conpani es that have commtted to publishing
standard for interoperability anmong our conpanies in the
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next six to eight weeks, and to have conpl ete

i nteroperability anong our conpanies by the end of the year.
We think the long-termsolution is, in fact, the |IETF
publ i shing standards, but rather than wait, we've decided to
go ahead and do this on our own.

COWM SSI ONER POVNELL: Gkay. | want to junmp in,

because | want to be clear. That's an announcenent j ust

t hi s week.

MR BAGULLY: Yes sir.

COWM SSI ONER POVWELL: But for the last year, if |
downl oaded any of these other |IMproducts -- Mcrosoft's,
Yahoo's, yours -- would | have inter-operating functionality

that we're insisting that AOL have? |[|s the answer to that
yes or no?

MR. BAGULLY: It's yes with Mcrosoft. [It's yes
with AT&T. It's no with Yahoo, though we are working with
them They're part of this organization too.

COWMM SSI ONER POVWELL: So M crosoft's | M product
can talk to anybody's | M products except AQL.

MR BAGULLY: Can talk to ours. | don't know --
and it cannot talk to AOL's. Beyond that, | don't know.

COW SSI ONER PONELL: So all these other IM
products are not necessarily yet reached this same | evel of
interoperability that's so inportant.

MR. BAGULLY: No. The difference, Conm ssioner,
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is that everybody else, or all the other |IMconpanies, are

striving, working together to try to make this happen as
qui ckly as possible, as opposed to what we believe is a
stalling tactic.

COWM SSI ONER PONELL:  Ckay.

CHAI RVAN KENNARD: (Ckay. Comm ssi oner
Fur cht gott - Rot h.

COWM SSI ONER FURCHTGOTT- ROTH:  Thank you, M.
Chairman. | do have a question for the panel, but before I
get to that, |I think I nmay owe you a bit of an apol ogy, M.
Chairman. W did hold a hearing on Decenber 14th, 1998,
that | ooked at nergers generally, and there were single
panel s on each of three license transfer applications before
t he Commi ssion -- AT&T, TCl, Bell Atlantic GIE, SBC
Ameritech -- although those |icense applications for Bel
Atl antic GIE, SBC Aneritech were subsequently w thdrawn and
resubmtted in radically different forns. There were no
CECs at those hearings.

COW SSI ONER TRI STANI:  Yes there were.

COWM SSI ONER FURCHTGOTT- ROTH:  Not all of them
Who was there?

CHAI RVAN KENNARD: Actually, you were doing pretty
well. Let himfinish, okay?

COWM SSI ONER FURCHTGOTT- ROTH:  There was a gener al
review of nmergers. It was not particularized to one nerger.
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Not abart (phonetic) was in Illinois on that Mnday.

COWM SSI ONER TRI STANI: Wl |, sonebody, sonebody

CHAI RVAN KENNARD: All the CEGCs were there, as |
recall, but no need to bel abor the point here.

COWMM SSI ONER FURCHTGOTT- ROTH:  Not according to
Com Dai | y.

COWM SSI ONER TRI STANI:  Onh, don't trust everything
you read in Com Daily.

COW SSI ONER FURCHTGOTT- ROTH: Oh, | do. Anyway,
if one |looks at all of the major |icense transfer
applications we've had before the Conm ssion while we've
been here as a Conmi ssion, even if one counted all three --
and I"mnot sure | would -- that's just a small mnority of
the maj or applications that have been before this
Comm ssion. But | do accept there has been a hearing in the
past .

The issue that the gentlenen here raise are al
very inportant issues. | don't mean to suggest otherw se.
What | woul d suggest is, in sonme instances, these are issues
that may well be being reviewed by the Federal Trade
Comm ssion. In other instances, they're not being revi ewed
by the Federal Trade Comm ssion because, frankly, it's not
clear they are narromy related to the |license transfer or
the nerger but rather to general problens between the cable
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i ndustry generally and the broadcast industry, or electronic

nmessagi ng general ly.

The question | have is, for instance, M. Padden,
are these issues that are narromy related to just AOL Tine
Warner, or are these problens that are nore generic that
need to be reviewed by the Conm ssion industrywide. Do you
have the sane problens as a broadcaster in dealing with
ot her cabl e operators? And the sane for the fol ks invol ved
in electronic nessaging. 1Is this narrowmy involve just AOL?

O are these issues that, frankly, may be nore anenable to
generalized rul emaking rather than rules that would apply to
just one player in the industry and not to anyone el se?

MR. PADDEN: | can certainly say for our part, we
are here because of the specific collection of assets in
this merger and our specific history of problens with these
conpani es. W've not had other Internet service providers
ask us, insist that we renove consunmer |inks that would
al l ow consuners to navigate nore freely in order to do
business with them Disney channel was being carried on the
basic tier in 60 mllion Arerican homes while Tine \Warner
refused to carry it.

So we certainly are here because of this specific
nmerger, the marriage of the AOL cl osed, proprietary,
wal | ed-garden marketing environnent with the Tinme Warner
content assets and cable bottleneck distribution. That is,
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we believe, a deadly conbination for consunmer choice, and

that's why we're here.

MR. PARSONS: May |, Commi ssioner, because |
think, first of all, you ve put your finger on sonething
that I think is very fundanental. Let's take IMfor one
second. There's nothing about this nerger that inplicates
the IMissue. Tine Warner isn't in the business. It's,
there is no question as to sonmehow by the joining up of
t hese conpanies, will the IMsituation get better or worse?

It will be stay the course.

So one question is, is this, a license application
like this, an opportunity to sort of open up the entire
busi ness practices of both conpanies and | ook around and see
what you would do differently if you ran the conpany? |
mean, there is no jurisdictional relationship, for exanple,
between the IMissue and the nerger. So | think that's one
set of questions.

But the second is, are these, is this a spillover
of business di sputes now dressed up to | ook Iike inportant
public policy issues. And | submt it, that's exactly what
it is. There is no question. 1t's well-docunented.
Everybody sort of had an opportunity to have their, their
fling at the nmedia about the well-publicized disputes
bet ween Ti me Warner and Di sney.

But to then, to then dress it up as a public
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policy issue, as Preston said earlier that, well, there are

conflict of interest, Tine Warner has the Cartoon Network
and everybody el se put Disney down on basic. It's npney.
That's all it is.

CHAI RVAN KENNARD: | need to follow up on that. |
need to followup if you'll permt me. |I'mnot sure if you
finished. But in the interchange we saw a few m nutes ago,
it did sound Iike what was fundanentally at stake here was a
contractual dispute between ABC/ Di sney and Ti ne Warner.

And | have to ask you very bluntly, M. Padden
because |'ve seen this happen before -- in fact, you were
i nvol ved -- when NBC brought allegations agai nst News
Cor porati on when you were at News Corporation. Serious
public policy issues were addressed. W devel oped a record.

Then there was a deal that was nmade between NBC
and the Fox network. Suddenly, their allegations
di sappeared. And we don't |ike to have our processes here
used as leverage in a contractual dispute. And you alluded
to some neetings conmng up, and is this the kind of
al l egations that suddenly we're going to see ABC/ D sney
di sappear fromthis proceedi ng, because their issues are
resolved at the negotiating table?

MR. PARSONS: No, M. Chairman. And | appreciate
the opportunity to answer the question, because | think what
you have here is sort of the reverse of the situation you
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described with NBC and News Corp a few years ago. Here, the

commerci al deal got done, and the public policy dispute
follows. So we can't possibly be here trying to gain

| everage in the commercial transaction, because we did that
transacti on.

What happened is we raised in our comerci al
negotiation with Time Warner -- and again, the letters are
in the record -- we raised a host of what we believe are
public policy issues involving nondiscrimnation, one of the
core principle of the enabling statute of this agency. And
runni ng through a whol e host of operating paraneters,
knowi ng that we were doing a contract that was going to run
seven years into the future, and w thout being able to know,
even, all the right questions to ask, our core ask in a
public policy sense was, just tell us that you're not going
to discrimnate in the functionality of this systemfor
consuners dependi ng on whether they're trying to interact
with your content or with ours. And it runs through all the
i ssues. Caching, return path, data rates, all of it.

But what happened in the negotiation is they said,
we wi Il conclude the financial negotiation and you take
t hose public policy issues to Washi ngton, because we're not
going to deal with just you on them because if we give
this, if we agree to be nondiscrimnatory to you, we have to
be agree to be nondiscrimnatory to everybody, to which we
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said, well, of course.

So we ended up doing what they asked. W closed
the commercial deal. That's over. And we are here
advancing the public policy issues to this agency.

CHAI RVAN KENNARD: M. Melcher, M. Schul er and
t hen Conmmi ssioner Ness has sone questions.

MR. MELCHER:. Two qui ck points, M. Chairnman.
Thank you. | have, while | welconme the participation of M.
Padden at Disney, | have questions, as well. Recently, it
was announced that AT&T secured an agreenent with Quest and
U S. West that they would not participate in the AT&T cable
license transfer. Specifically, it was a deal so that if
U S. West Quest did not cone in and say that the cable
shoul d be open for open Internet access, that AT&T woul d not
oppose the U. S. West Quest nerger. And that deal was just
publicized through the efforts of a comm ssion in
Washi ngton, | believe. So |I have suspicions.

Secondly though, nore inportantly, | think this
i ssue may be drawi ng sone attention away fromwhat |, again,
believe to be the nost significant issue, which is open
| nt ernet access, not whether the Disney content gets on Tine
War ner but whether the Anerican public gets the superior
I nternet access product, which is cable. | believe it wll
be. And I think, following up on M. Reddersen's coment
earlier, I think FCC could do well to codify the agreenent
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t hat AT&T, that AOL and Ti ne Warner have all stepped up and

said that they will honor open access, make themcodify it
and enforce it.

| think a rulemaking really is appropriate, but
time is running out. And | would agree with M. Padden on
that point. Tinme is running out. There is no tinme to wait.
We need to nake conditions now on this nmerger and get into
a rul emaki ng, because if we don't, | think we'll have an
architecture that's built out in the next six to eight, 12
nmont hs, which will prevent open Internet access.

And that is nmy fear. That AT&T and AOL and Ti ne
Warner right now are building out an architecture with
billions of dollars that will prevent open access. |If you
do not act quickly, you will |ose the opportunity.

CHAI RVAN KENNARD: Thank you. M. Schuler, very
briefly, and then Conm ssioner Ness.

MR. SCHULER: Very briefly. To your point about
Di sney's notivations in using these proceedings. |If you go
to page 47 of their own filing, they say right here in black
and white, "ACL Tinme Warner can prove Disney wong. Al it
has to do is cone to the negotiating table and agree to
arrangenents with Disney.” Blah, blah, blah, blah, blah.

MR. PADDEN: No. Don't do blah, blah, blah.
Finish. It says to provide nondiscrimnatory access.
That's all we're | ooking for.
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MR. PARSONS: No, no, no. You have it exactly

right, M. Chairman. |It's the sane dance, it's just a
di fferent order of the steps.

COWM SSI ONER TRI STANI: | just want to comment
that | think ACL shouldn't talk about the same dance or not
usi ng proceedi ngs and then changing course. It used the 9th
circuit very effectively till it got a reason not to do it.

That's the Anerican way.

COWM SSI ONER NESS: M. Mel cher, you nentioned M.
Redder sen, who was commenting al so on nondi scri m natory
access to progranm ng and his concern about multiple cable
provi des not effectively, not enabling conpanies that are
provi ding DSL service, for exanple, fromgetting access to
the progranmng, be it ACL or Tine Warner. |s that, that
was the essence of your testinony. |Is that right?

MR. MELCHER: One of the three points, yes,
Conmmi ssi oner .

COWM SSI ONER NESS: Gkay. Can Tine Warner and AQL
pl ease conment about whether they will be naking, on a
nondi scrim natory basis, progranm ng avail able to DSL
provi ders.

MR. SCHULER: | can say that on AOL's part, we
have gone to every DSL provider in the country to cut deals
to offer our services over DSL. W have cut deals with
everybody except Bell South, who has not wanted to do a deal
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with us. So our intent is to offer ubiquity of broadband

servi ces everywhere, whether it's cable or satellite or
br oadband w rel ess or DSL, because that's what nakes our
busi ness wor k.

COWM SSI ONER NESS: M. Reddersen, would you like
to respond?

MR. REDDERSEN. Yeah, | was about to say earlier
that I didn't think | was in a contract dispute with these
people, so | couldn't comment, simlar to M. Padden, but
obviously I am Since M. Schul er has brought it up, | wll
tell you he is right. W do not have an agreenent where
they will provide AOL service over Bell South's DSL servi ce.

The reason we don't is because they want substantially
better terms and conditions than anyone in the marketpl ace
and they won't do a deal w thout them

We have avail abl e whol esal e tariff and we have
vol une di scounts on that whol esale tariff, and there are
many | arge ISP's out there participating on it and they can
participate in that tariff anytinme they want to do that.

Let me finish now, M. Schuler, please. The issue, | think,
that was brought up earlier is really inportant. And that
is, the real issue, while there's an issue of cable access
here and it's very, very inportant, the real bottl eneck here
going forward is the AOL environnent. | think that's what
Ms. Dyson was descri bi ng.
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And when we tal k about and when Disney tal ks about

that control environnent and the content flow in and out of
it, what we're really describing is whether other content
pl ayers will have open access to that environnent and
whet her content that flows from Ti me Warner through that
cl osed ACL environnent will be available to other Internet
service providers.

Let nme give you a sinple and easy exanple. |If the
Braves ganes are avail able on stream ng nedia but only
avai |l abl e on the AOL environment in Atlanta, then all other
| SPs providing broadband stream ng nedia m ght as well close
shop in Atlanta. So this is a two-way issue here for
content providers having reasonabl e narket terns and
conditions into that environment and for the Tinme Warner
content to be nade avail able openly to other ISPs. So if
both parties are concerned about that control point, there
nmust be some reason for that. And it's not a contract
di spute on our part. | wll guarantee you that.

COWM SSI ONER NESS: Tine Warner, go ahead.

MR. PARSONS: Well, | submt though, that the
begi nning of M. Reddersen response puts this all in
context. He says AOL wants too nuch noney. They say he
won't pay themthe fair anmount. Business dispute, you know.
And I, and | do think that, when | say it's the same dance
that, with our friends at Disney, it isn't just a question
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of nondi scri m nation because, as | said, we put that on the

table. Wat they wanted was -- and if you | ook at their
letters and read themcarefully -- they wanted to be treated
exactly the sane way in all instances that we treat our own
cont ent.

So does that nean, for exanple, if you put a CNN
box on sone web site, that you have to put an ABC News box
on the web site. Those things have to be negotiated in the
mar ket pl ace. You can't, this Comm ssion, | don't think, can
deal with the subtleties and the nuances and the
conplexities of trying to arrange busi ness arrangenents that
are going to enable a business to grow and be dynam c and
i nnovation to occur. You' ve just got to leave that to the
mar ket pl ace.

Now, what we have done is we've commtted to open
access on the broadband platform | will tell you, we've
heard Gerry Levin say it, I wll say it. Tinme Warner, we
make stuff. And the way you naxi m ze the val ue of naking
stuff is you sell it to as many distribution channels and
across as many, as nmany outlets as you can.

And if you |l ook at the way we manage our business
now, that's what we do. That's what we've said we're going
to do in the new environnent.

COWM SSI ONER NESS: M. Reddersen response,
pl ease.
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MR. REDDERSEN. Very sinply, and please don't |et

this whol e debate and the issues get narrowed down to any
di spute between Disney and Tinme Warner AOL. The whol e
message being brought to you by Tinme Warner AOL, both

excel l ent conpanies -- | marvel at the products and services
that they bring to the nmarketplace -- is twofold. First,
it's "Trust nme, | will be open, in a world where | nay not
have been in the past, but trust me in the future. | wll
be." | would urge you, having tried that argunment over the
| ast 15 years in the telecomindustry -- it probably didn't
work -- not to take that argunent here.

The second issue and nore inportant issue may be
let the market work. Well, the only other player out there
that has the potential to provide the | everage agai nst AQL
Time Warner to nake the market work is AT&T TCl Media One,
and there are so many interlocking relationshi ps between
those two entities, that it's unlikely that they wll
establish market terns and conditions between the two
parties that are at all reasonable to the rest of the
industry. So | urge you, if you can establish that
separation, you nay at |east have a | arge player out there
that can establish nmarket prices and terns and conditions
that are reasonable. Thank you.

CHAI RVAN KENNARD: |'m sorry, but that'll have to
be the last word for this panel. [I'msorry, we're running
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way over, and | want to hold at least 15 m nutes so that we

can have sone statenents from people in the audi ence who
have been waiting throughout this entire panel. So thank
you all very nmuch. | thought we had a really good, robust
debate there, and | appreciate your participation.

We'll take 15 minutes and 15 mnutes only for
anyone in the audience who would like to nake a statenent
for the record in this proceeding. 1'Il ask that you speak
for no nore than two mnutes, and I'Il ask our tinmekeeper
here to make sure that we keep everybody on the cl ock.
kay, please begin here on ny right. Nancy? Wl cone.

M5. BLOCK: Hello, my nane is Nancy Bl ock, and |'m
t he executive director of the National Association of the
Deaf, an independent consuner-based nonprofit association
representing 28 mllion deaf and hard-of-hearing Americans.

As advocates for conmuni cations accessibility, we are, of
course, deeply interested in all technol ogies that can sol ve
particul ar chall enges for people who are deaf, |ate
deaf ened, hard of hearing and deaf-blind.

In its current incarnation, instant messagi ng
enabl es deaf-to-deaf and deaf-to-hearing seanl ess
comuni cation for people with conputers and | nternet
connections, but only as long as they share the sane
provider. Therefore, we have a strong interest in nmaking
sure that open and interoperable comunication functions
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t hat have hel ped fuel the explosive growth of the Internet

continue as the nmedi um makes new fornms of conmuni cation
possi bl e.

As instant nessagi ng technol ogy devel ops and
i nstant nmessagi ng noves on to wrel ess devices such as
pagers and cell phones, the possibilities for enhanced
comuni cati on becone even nore exciting. A fundanenta
princi pal of accessibility is that users of critical
conmuni cations functions should be able to communicate with
all others, even those who have different service providers.

Ease of communi cation, regardl ess of the provider, is

inmportant to all consuners, and especially so to deaf and
hard of hearing people, for whominstant nessagi ng
represents an inportant new advance.

Recently, at our biannual convention -- sorry --
our biannual national conference earlier this nonth,
del egates passed a resolution calling for FCC and FTC
attention to the issue of instant nessagi ng, open access and
interoperability. It is of particular inportance that
peopl e who are deaf, |ate deafened hard of hearing and deaf -
blind be able to take advantage of the many advant ages t hat
i nstant nmessaging has to offer for seanl ess, instantaneous
and barrier-free comunication. Attention nust al so be
given to the universal design and the inportance of planning
for access right fromthe start. Thank you.
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CHAI RVAN KENNARD:  Thank you, Nancy. W

appreci ate you being here. Yes sir.

MR. STEINHORN. M nane's Barry Steinhorn. [|I'm
the associate director at the American Civil Liberties
Union. | hadn't actually originally planned to speak during
this session, but the |ast panel gave me the inpression that
perhaps | should. | don't think the Conmm ssion should be
diverted fromsone of the main issues here by a concern
about whet her or not sonme of the comments at the
presentations of the |ast panel were based on business
di sputes rather than inportant public policy issues.

Per haps they were, perhaps they weren't.
But there are inportant public policy issues here.

In particular, there's the issue of open access. And |
want to endorse the proposal that was made by Mark Cooper
and others -- and I won't repeat that -- but | want to put
it inaslightly different context. ACLU, for exanple, has
on a nunber of occasions represented a small Wb site,
operates in the city of Philadel phia, called the Criti cal
Path AIDS project. Critical Path AIDS project, as the nane
suggests, provides information about sexually transmtted
di sease, partly sexually transmtted di sease. They are
somewhat controversial. They have been threatened on a
nunber of venues with various kinds of punitive actions.

We are very concerned that if this walled garden
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that ot hers have descri bed does in fact occur, it's not so

much that Disney may have difficulty getting into the walled
garden, because we assune that there, the marketplace

per haps woul d be able to solve these problens, but the
Critical Path AIDS Project and other small providers, who
the Internet has given an opportunity to speak to audi ences
large and small will, in fact, be walled off. That they
will not, for exanple, have the sanme access as, perhaps, Wb
MD, or sone other |arge nedical Wb site, which nmay not be
affiliated wwth Time Warner AOL or with AT&T, but may have
an arrangenent or even a credibility with Time Warner ACL or
AT&T that may lead themto get preferential treatnment in al
the ways that you' ve discussed here -- caching and access
stream ng video, et cetera.

So we urge you to enact an open access requirenment
rather than sinply trusting the marketplace to sol ve that
problem and to keep in mnd the small content providers,
not sinply the |l arge comrercial providers. Thank you.

CHAI RVAN KENNARD: Thank you for that statenent.
Jeff Shester.

MR. SHESTER. Thanks. And Barry has stated sone
of ny concern, that what was in part mssing fromtoday is
the role that the Internet plays in our denocracy and that
the m ssion that we have, | think, that you have, historic
m ssion that you have at this point is to nake sure that
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this end-to-end architecture principal that has allowed all

of this diversity, content diversity, including
nonconmmer ci al and i ndependent voices to exist and flourish,
as well as conpetition, to help them make the transition to
t he broadband environnent, which will be dom nated by the

| TV space.

M. Parsons, | have to say |I foll ow what you're
doi ng, and you're running the tracks, you're creating the
railroad, you're creating the engines and a closed systemis
nmoving into place, and we have to ensure that an open access
policy ensures that those nonconmercial diverse comunity
voi ces are as powerful in sone way as the Di sneys and the
NBCs. Thank you.

CHAI RVAN KENNARD: Thank you, M. Shester. Are
there any other statenents fromthe public. | don't see
anyone else lined up. Wll, thank you all. [It's been a
long day, but | think it's been a very worthwhile and
productive day, and |I think that you' ve certainly
enl i ghtened us, and | appreciate your patience and all the
preparation that went into these presentations.

| also want to thank the Conmm ssion staff who
wor ked so hard to make this event happen today. Deborah
Lat han, chief of our cable services bureau and her great
team including Royce Di ckens and John Norton in the cable
bureau and Ruth Dancey, who we're happy to have back at the
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Conmmi ssion. Also Mchelle Ellison and M chell e Rouseau and

Darrell Cooper were very instrunental in meking this happen
today. So thank you all very nmuch and this hearing is
adj our ned.
(Whereupon, at 6:04 p.m, the hearing in the
above-entitled matter was adjourned.)
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