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We have compiled information which complied with the original DMCA statutory license in good faith
that we were signing oo a platform which would benefit arfists, labels and broadcasters alike. We
dispute the current ruling-specifically the rate scheduling-and contest that it complies with our
understanding of DMCA's initial purpese. Moreover, it is difficult to understand exadly how the
tollected rate fees will benefit arfists and labels, specifically artists and labels who are independent
and/or unsigned and/or nof registered through ASCAP BMI or SESAC. The distribulion of royalfies
under these performing rights organizations is aiready suspect when considering the realm of the
/. ﬂ/ V / independents, and there is no clear evidence from the CARP proposal that fees collected by Sound
L{?_ﬂ Exchange will better benefit independent or unsigned artists and labels. These fypes of unsigned
o arlists constitute a significant portion of RadioValve's programming. It seems logical 1o conclude that
before a new rafes scheduling is considered for odditional fees above and beyond what hos been
radio industry standard for decodes that an amendment should be propased to be more inclusive of
independent arlists - who do not appear fo be adequalely represented under the current CARP ruling.
Essentially we are charged for streaming a program io o listener which may nof contain moferials by
artists fo whom those fees can effectively be distributed. Mare on the Rate Schedule follows below.

oo 246 The New Reporting Requirements
paiade Considering our resources, il would be burdensome for us to compile the newly requested information
o moving backward. In fac, because we are a hobbyist organization running on volunieer man-power,

it would be nearly impossible.
307442 4584

m@ - - We would like to comply with the reporiing standards to the best of our abilities and can modify our
— ' recording procedures moving forward.
1877 e

With that said, some of the information is either unknown or would be prohibitively burdensome to
collect and report:

Sec. 201.36(ed2)(ii})} International Standard Recording code {{SRC). Not available.

Sec. 201.36{e)(2)(ii}(K) On many compilations in this genre the release year is not included, and -
would be exiremely burdensome or impossible fo frack down.
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Sec. 201.36{e)( 2){ii) 0) UPC code. In many instances small independent labels issue vinyl records in small runs
without UPC codes.

Sec. 201.36(e)2)(3i)(P) Again many small labels issue shori runs on vinyl which do not supply a catalog number,

Sec. 201.36(e)(2)(it}Q) On many compilations in this genre the copyright information for the original release is not
included, and would be extremely burdensome or impossible fo irack down,

Sec. 201.36(e}(3)(v) To the best of our knowledge we do not currently collect this information, ' B [

Sec. 201.36(e)(3){vi) To the besi of our knowledge we do not currently collect this information, and may consider it |
viclation of a listeners rights to privacy to supply his information if we did collect it |

Sec. 201.36(e)(3)vii} To the best of our knowledge we do nof currently collect this information.

Sec. 201.36(e)(4){v} International Standurd Recording code (ISRC). Not availoble.

Sec. 201.36(e)(4}(vi) On many compilations in this genre the release year is not included, and would be exiremely
burdensome or impossible to track down.

Sec. 201.36(e}4)(x) Again many small labels issue short runs on vinyl which do not supply a catulog number.

Sec. 201.36(e)(4)(xi) UPC code. In many instances small independent labels issue vinyl records in smalf runs without
UPC codes.

Sec. 201.34(e)(4){xii) On many compilations in this genre the copyright information for the original release is not
included, and would be exiremely burdensome or impossible 1o frack down.

The Proposed Rote Schedule

Cleurly the timing is wrong for the imposition of o flat Fee aeross the webcosling industry. During aftendance of digital
music conferences, our team has talked with (EOs and other “industry leaders” in the orea of webeasting, and the
answess have been universal: while there’s some revenue being generated, it's small, and no one is even dlose fo
reaching profitability. IF the RIAA is not sensiive o this issue, then it's clear that their infentions are something other
than protecting lubels and recording arfists. Give the industry time to thrive, and everyone wins.
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A this critical junciure in the development of this new medium, it would be foolish to siiffe the fledgling companies

who are largely responsible for its popularity; companies who have over the last 4 years shown some of the potentials
of this new medium. Let us quickly re-cap:

Webcasting is superior to radio in iwo ways.

First, since webcasiers can cater to hundreds of marke? niches, they get closer to the RIAAs target audiences than
broadcast counterparts who targe! the lowest common denominator,

Second, if one hears a sang one truly enjoys, one can act on it. Impulsively. Instantly. While the song is still in ones

head.

It would be stupid and short sighted to kill off Internet radio, which this propesal is likely to do in @ significant way. I
will stop the growing momentum of the fisten/purchase habits of millions of potefial music buyers worldwide.

We would suggest a rate schedule bused on revenues.

There is on atmosphere of paranoia emerging from the RIAA through this proposal. This feor is o reaction to the file
sharing communifies which pay for nothing as content aggregators and whose user's bases swap Freely without com-
pensation. However, this doesn't address small independent webcaslers who pay licensing fees to performing rights
organizalions already; who keep track of ploylist and performance information; whase streams are not downloadable;
who respect the rights of artists because in many instances the webcasters themselves ARE artists; who, in good faith,
signed the DMCA staluatory license believing that its effort was o engender monageable, fuir standards for partici-
panis irt an emerging broadeast medium. Most importantly: whe, as music enthusiasts have dedicated blood, sweat
and teors as pioneers in this medium fo bring quality content 1o u growing wired audience and who have paid heavily
while profiting nothing simply to break unconventional and diverse formats worldwide. 1t leaves those of us in the lat-
ter cotegory feefing like we're being held at gunpaint by irrafional extortionists...

The scheduling of rates fails 1o address the besic question of WhyA When terrestrial radio does not pay for the same
privilege of broadeasting industry music, why is it necessary 1o implement new charges for more diversified formats of
broodcastA It's an odd conundrum: the RIAA wants 1o piggy-back on the hard work of (in many cases) struggling
visionary arfisls who have no opportunity of reaching profitability without increasing their ability fo be heard.

Further, the scheduling of rates appears to be on unreasonable ottempt to suffocate o burgeaning webcast indusiry
which has yet to prove its profitability. It appears almost os if the RIAA wanis compensation up frant from an emerg-
ing field of media which dearly has an enormous developing audience and yel no established path to profitability
from virtually a single player in the field. What seems to odd insult to injury is that the RIAA has obviously seen how
the ree promotion of terrestriol radio drives its sales, yet somehow, they seek o penalize broadcasters who make
marginal revenues, if any, seemingly before the webcasting industry even has a chonce to get out of the gates.
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I adopted, the current propasal will likely efiminate the vast availobility of diversified formats of internet radio
through imposing rales which are restrictive fo most small independent webcosting businesses which have yet to show
profitability in this young medium. Further, the RIAA seems commitied o leveling the field in favor enly of towering
torporate gianis who have already homogenized music broadeasting through mainsiream channels; o disempowering
u sea of voices who had no delivery medium (other than cable-access TV and community radio) priot o the advent of
webcosiing. To disproportionately affecting the avenues available to artists, producers and record lobels—- a toiol
disservice fo the community that the organization claiims to protect.

The ambilion, seemingly, is to eliminate small niche webcasters and leave only room for content produters who can
afford the fees only to repurpase their conten o the largest oggregaiors; and that just doesn't make sense for niche
formats or special interest channels who currently provide acfive services to enthusiastic communities whe don’t find
graiification through most mainsiream outlets. Why not leave it up 1o individual labels to determine if and when they
are being damaged by a webcesters adfivities, instead of building a fop-heavy system which cripples o webcaster in
advance! Better yet, why nol siructure the fees similarly to the Performing Rights Organizations, and base it on
REVENUE insteod of o flat fee. As o webcoster is nble 1o become profitable, those artisis and labels who supply the
content to that station share those profits. Unfil o station reaches that peint, “no harm, no foul”. Perhaps a small
“minimum fee” could be established (just like the Performing Rights Organizations, which amounis fo befween $200-
$500 annually each) and in the meantime labels and artists continue to benefit from the exposure provided for their
work, free of charge.

Wehcasters have been accused of “webtasting royalty-free” which ignores the thousands of dollars we pay each yeor
1o organizations like ASCAP, BMI and SESAC. These Performing Rights Organizations were established to help protect
the rights of artists and make sure they get poid. Their fees are based on a perceniage of u station’s REVENUES. The
RIAA proposes a flat fee regardless of a station's revenues. Our station PROMOTES new arlists and music. 1f is more of
a service fo thase artists and labels, as an operating station, thon it would be as a slation forced fo stop ifs operations
due fo fees imposed by some third-party, who moy have litile o no inferest in the arfists that our station promotes.

In 1998, the RIAA annual report said {ond | paraphrase) that labels didn’t have to worry about digital delivery of
music uniil o least 2003 because the fechnology was not in place for widespread user odivity, nor was bandwidth
wide enough to carry WAVs in a timely fashion. So the indusiry needn't worry—aby the fime digitol delivery was in
the public mind, the RIAA would've figured out o compensation schedule. Doh! Obviously, these people are not very
techy, nor was it responsible of them to make such sweeping statements during a period in which we've seen
technology accelerate phenomenally. They were fooling themselves and misleading the industry.

Our team comes from 13 years of professional broadeast radio experience, working in Public, Commercial, Community
and [nfernet Radio. Reading over the provisians of CARP is fuirly reasonable in terms of the proposed reporting rules
{except where the rules seem overly burdensome, impossible to comply with, or, at times, in violation of Privacy laws),
and completely laughable when it comes o the payment schedule. Further, how is it fair that iRadio must pay addi-
tional fees ot ouirageous prices which terrestrial radio stations who do not wehcast their signals are exempt froml This
seems parficularly unfair, especially when webcasters can repord EXACTLY HOW MANY LISTENERS ARE ACTUALLY
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TUNING IN; terrestrial radia cannot do this. Even worse—the RIAA is doing o disservice to the very artists and labels
they claim to protect and serve, by potentially eliminating thousands of legitimate channels which help fo freely
promote thelr music and sell their records. This is unbelievable greed and fear, and all of it oo little 100 late,

Lastly, are we fo understand that the thousands of albums sold through our website because of user click-throughs on
our playlists based on real-time impulse purchasing is domaging the indusiryT [ELIMINATED THIS LINE] This is
completely irrational, bite-the-hand-that-feeds-you mentality on the part of the RIAA. Stations fike RadioValve play
music which serves niche interests ond is simply not played on terrestrial radio virtually anywhere in this country. And,
in fact, many of the arfists we feature are ol even licensad through ASCAP. BMI or SESAC and even if they were,

hased on the way artists are currently compensated by those organizations, they probably still would not receive any
funds—which webcasiers like ourselves puy every year specifically fo compensate our featured arfists,

In dlosing, we at RadioValve would like to reiterate our infent to comply with the reporting rules os set forth in the
current preposal, save for the issues mentioned above, and to again communicate aur utter inability to pay the fees as
proposed. If implemented, we will be forced 1o stop our webcasting service, or to remain “on-air” in defiance of the
ruling and confinue to provide the kind of promotional service fo artists and labels in the genre of music we have
served for over 4 years, thus effectively uriminalizing our station, Either way the RIAA loses, collects no fees, and most
likely spends money pursuing litigation against an opponent “hiding in digitel caves”. If however the Copyright Office
sees fil 10 impose a rate schedule based on tevenues, we will gladly comply, pay our small minimum fee until we
reach profitability and send everyone home a winner.

Additional Supporting Quotes from RIAA, NAB and Webcasters:

The Recording Industry Association of America (REAA) “Ariists and labels, who have supparted these new businesses
from the start with their music are one step claser fo gefting paid,

*We would have preferred o higher rate. Bui in seffing a rate that is about 10 fimes that proposed by the webcasters,
the panel clearly concluded that the webcasters’ proposal was unreasonably law and not credible,

“It is apparent o us, os it was 1o the Panel. that webcaslers and broadeasters of every size will be able to afford these
rates and build businesses on the Internet.” — Hilary Rosen, President and CEQ of the RiA4

Nutional Asseciafion of Broadcasters (NAB) “The ruling from the Copyright Arbitration Royalty Panel may have the
effect of unintended consequences, in thai many radio broadcasters may reevaluate their streaming sirategies. If the
powerful record company inferests' goal was to strangle o fledgling new service to radio listeners, it may have suc-
ceeded beyond ils own expectations.” —Edward 0. Fritts, president and CEQ of the NAB

Beethoven.com “As one of the first major Internel Radio stations o incorporate advertising insertion info our webast,
Beethoven.com has been in the forefront of making our indusiry a profilable medium. To date, however, we have yel
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to see any significant revenue of any kind end have yet to turn any profit. The recent rulings by CARP which we feel
equate lo no less than a complete capilulation to the demands of the egregiously powerful RIAA, wil eradicate any
possibility of a profitable future for us and the vasi majority of other webcasters, By dismissing the vastly more squi-
toble solution of basing royalties on a reasonable percentage of revenue in fine with other iradilional medin, the CARP
ruling stams the doar on the possibility of opening new markels to ot only webiasters, but to the RIAA itself. It has

wreated an impermeable und unsurpassable barrier fo entry for only but the lorgest corporations to enter or operafe
in the webcasting domain.

“We feel very strongly that this ruling, in tandem with the Copyright office’s ruling on reporting requiretments, fly nof
only in the face of the needs of webcasters fo survive, but are in direct conflict with the public’s best interest and even
thase of the RIAA itself. By forcing these issues, the RIAA has made ihe grave error of focusing ifs energies on control-
ling the flow of its copyrighted information and the collection of enormous royolties instead of what its primary focus
should be: selling its recordings to the public. In fact, the RIAA has already made millions more from Internef radio
than anyone in our industry! We alone have created the sale tens of thousands of dollars of CD's fo our listeners for
the RIAA without making enough money from advertising to make ourselves profitable. And this comes ot @ fime
where ane would think the RIAA should take every sale it can get! The fruth of the matier is fhat they will NEVER be
uble fo promole and disseminate their recordings anywhere near as well as o free-market driven Internet radio indus-
try can. “in short, these rulings, if fully instituted and enforced [which, in itself, may even prove fo be prohibitively
complex and expensive) wil drive almost every Internei radio station out of business, OF this there can be no doubt or
debate.” — Kevin Shively, Director of Interactive Media, Marlin Broadcasting/Beethaven.com

MeasureCast “It is clear that the RIAA and the 1S, Copyright office don’t understand the traditional radic business, or
the streaming media business. The proposed rulemaking clearly seeks o impose cumbersome, unreasonable, and
impractical tracking and recard keeping on the port of sireaming broadaslers. And, it requires them fo take steps
that, in some cases, are impossible. For instance, as a veteran broadcast station owner and operator, | see no way for
broudeasters to track the UPC Code for every song streamed. Other requirements may even put streaming broadcast-
ers in violation of Privacy Act rules. In addition, it s near impossible fo uscertain the geographic location of every
Internet radio fistener,

“I's fime for the RIAA and the U.S. Copyright Office to get real, and fo understand that putting streaming broadcusters
out of business will put zero dollars in their royalty coffers. But then maybe that's their end gome; making certain that
only major record labels control every piece of music streamed on the Internet. Perhaps it's time for the Depariment
of Justice to look info this issue.” — Ed Hardy, CEO, MeasureCast e

iM Networks “If adopted, the CARP recommendations play right into the hands of the torporale giants. Instead of
encouraging the spirit of the Internet's level playing field, these fees will squelch innovation by preventing indepen-
dent Internet broadeasters from growing to a point of profitabiity,
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“Broadcasters need fo reach a witical mass audience before they are able to profitably sell advertising or other sar-
vices on their station. With these fees, the out of pocket expenses required lo grow to that crifical mass become pro-
hibitive. As a result, only major networks and corporate giants who already have an aggregated oudience will be able
to sustain these rates. Had similar rates been imposed in the early days of radio, we wouid not have the $20 billion
dolar marketplace that we hove today.

“These rates hamper the Internet broadcasting markefplace, and this kind of near sighted opproach is just going fo
drive people back into the loving arms of illegal alternatives, similar 1o what happened in the P2P market.”
— David Frerichs, Founder, President and Chief Tachnology Officer of iM Netwarks

02 YoigrKomif Med Systems, ol rghs msarved. FodoVoh & o sgistarad rodkesnink of Voighamplf Macio Systams, Yoy of the infomiotion cninined harsin iy Do s or disclosed withou the axprass wiiltan tonseat of fhe eopynight oame.




	1
	2
	3
	4
	5
	6
	7

