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INTRODUCTION

Bonneville International Corporation, Clear Channel Communications, Inc., Cox Radio,
Inc., the National Association of Broadcasters, the National Religious Broadcasters Music
License Committee (“NRBMLC™), Salem Communications Corp., and Susquehanna Radio
Corp. (collectively, “Broadcasters™) hereby provide their comuments on the Copyright Office’s
proposed rule for giving copyright owners reasonable notice of the use of their sound recordings
under the statutory licenses set forth in 17 U.S.C. §§ 112 and 114 and for how records of such
use shall be kept and made available to copynight owners (the “Proposed Rule”). See Notice and
Recordkeeping for Use of Sound Recordings Under Statutory License: Notice of Proposed
Rulemaking, Docket No. RM 2002-1, 67 Fed. Reg, 5761 (Feb. 7, 2002) (the “NPRM”).’

In enacting Section 114, Congress made clear that its goal, in significant part, was to
facilitate the development of new transmission services. Among other things, Congress
repeatedly emphasized that it intended to do nothing to alter the long-standing, mutually
beneficial relationship between radio Broadcasters and the record mdustry. When it amended

Section 114 and adopted Section 112(e) in the Digital Millennivim Copyright Act in 1998,

I ; ol - : :
Broadcasters’ submission of these comments should not be construed as a waiver of their

position that that they are exempt from the digital scund recording performance right for their
simultaneous transmission over the Internet of their over-the-air broadcast programming (and by
extrapolation from the associated recordkeeping requirements), an issue that 1s currently on
appeal to the Third Circuit Court of Appeals. See Bonueville Int T Corp. v. Peters, No. 01-CV-
408 (E.D. Pa. Aug. 1, 2001), appeal docketed, No. 01-3720 (3d Cir. Oct. 1, 2001). Indeed, the
sharp conflicts between the Copyright Office’s propesed requirements and the longstanding
business practices between the recording mdustry and the radio broadcast industry confirm that
Congress simply did not have radio Broadcasters in mind when it created the Sectien 114
statutory license.




Congress reiterated that it did not believe it was taking any action to affect the relationship
between Broadcasters and record companies.

At the outset, we are compelled to observe that the procedure emploved by the Copyright
Office in the NPRM is fundamentally flawed and inconsistent with the requirements of
administrative procedure. The NPRM improperly adopts in haec verha the grossly excessive
wish list put forth by the Recording Industry Association of America (“RIAA™) in its rulemaking
petition, despite the absence of any showing by RIAA that its proposal is reasonable. The
NPRM compounds this error by wrongfully imposing the burden of proof upon transmiﬁing
services to demonstrate that RIAA’s proposal 1s unreasonable.

RIAA should be required, in the first instance, to demonstrate why each element of data it
secks is necessary for the collection and distribution of statutory license royaities and is
reasonably available to all services without undue burden. Thereafter, the services should have
an opportunity to reply to RIAA’s efforts to make this demonstration. Under the procedure
outlined by the Copyright Office, Broadcasters and other services are Jikely to be deprived of any
meaningful opportunity to reply to RIAA’s efforts to support its proposed rule—which we
anticipate will first be attempted by RIAA m its own reply comments. Broadcasters urge that the
Copyright Office withdraw the Proposed Rule and publish a new Proposed Rule for comment
after a de novo consideration of the evidence and comments presented here.

As presently formulated, the Copyright Office’s Proposed Rule totally ignores the
realities of the radio industry and would impose on Broadeasters an unrealistic and impossibly

burdensome reporting and recordkeeping regime, modeled on the demands of the record




compémies and, to a lesser externt, .the current business practices of a few entities in'a wholly
different business. The burden that would Ee imposed by the Proposed Rule 1s so out of keeping
witl the ancillary nature of Internet streaming, that most Broadcasters would simply stop
streaming were it to be adopted. That is not what Congress meant 10 accomplish when it asked
{he Copyright Office to adopt reasonable notice and record keeping rules.

Rroadcasters’ businesses and their business systems have been developed over decades
and are geared towards the effectii'e pursﬁit of their primary business and the mandates of their
FCC licenses — serving the needs and the interests of the commumity they are licensed to serve.
The advent of the Intemet has not changed that reality. While Broadcasters have attempted to
embrace the Internet, it is an ancillary means of serving their broadcast audience. Audiences for
the simultancous streaming of broadcast prograniming are tiny compared to over-the-air
audiences and, in all but a few very rare cases, generate virtually no revenue. No broadcaster is
operating its Internet streaming at a profit; each is online to provide their audiences with a
service they believe the audiences want.

This over the air business model has served the record industry well. Record compahies _
and artists use radio broadcasting as free advertisiﬁ g and promotion for their products and
personae. All agree that radio is the primary means by which audiences come to know sound
recordings and artists and develop the desire to purchase their products, attend their concerts. etc.
Indeed, the recording industry spends hundreds of millions of dollars each year to encourage

radio stations to play their recordmngs.

o
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Most of the sound recordings played by radio stations are provided to those
stations by the record companies themselves, Typically, these sound recordings are provided on
special promotional disks, not the retajl album sold to consumers. The precise nature of these
promotional recordings varies. In some cases, they are in slickly produced special promotional
singles. At other times, the recordings are on “homemade” CD-Recordables, or “CD-Rs,” not
anlike the discs consumers would burn using their home computers, that contain one or more
songs and are identified by nothing more than a handwritten or typed label. Some stations get
their music by direct electronic downlead into the broadcast group’s servers, or are sent MP3
files. Smaller labels provide music with even less formality. There is only one constant—z/e
music provided by the record labels to radio Broadcasters rarely, if ever, contains most of th¢
information sought by RIA4 in the Proposed Rule.

Further, the radio industry is exceptionally diverse. Among the music format
stations, most use music scheduling software to create the desired balance of tempo, mood, and -
variety. Some radio stations use digital automation systems to manage their over-the-air
broadcasts, but many smaller radio stations and some of the largest, still run their broadcasts the
old-fashioned way — production staff place 2 CD manually into the player, hit the play button, . .
and turn dials to fade out one song and start the next. Even within one commonly owned group
of radio stations, digital automation systems and scheduling programs can vary widely, and the
systems at one station often capture different information and cannot communicate or share data
with the systems of anothén Between digital automation systems and music scheduling

programs, there are literally more than a dozen different software packages that radio stations
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today use to produce their daily broadceasts, and some of the packages still in use are so old that
they are no longer supported by their manufacturers. Of course, many radio stations—such as
news, talk and sports format stations — play very little f eatured niusic in their over-the-air
broadeasts and thus in their simulcast transmissions. None of these business realities is reﬂécted
in the Proposed Rule,

As discussed below, copyright owners can receive “reascnable notice of the use of their
sound recordings” through reports that include significantly fewer items of data and through
employing sampling methods similar to those that other copyright owner collectives such as
'ASCAP and BMT already use to implement their licensing and distribution functions.

In the comments that follow, we discuss first the nature of this rulemaking proceeding
and the appropriate procedure going forward. We next provide a description of how radio
Broadcasters obtain the sound recordings they perform, the information they receive, and how
they manage that information, We then demonstrate why the Office should reject RIAA’s
proposed regulations with respect to radio Broadcasters. In particular, Broadcasters:

s should not be required to report duplicative data; title and artist are sufficient to
provide reasonable identification of a sound recording that 1s performed;

¢ should be required only to report data that are provided to Broadcasters by the
record labels themselves when Broadeasters perform sound recordings provided
by a record label;

o should be allowed to report on a sample, rather than a census basis;

e should be allowed to report aggregate listener data, not detailed records of every
single listener session;

r
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» should not be required to design and implement entirely new svstems to track
ephemeral phonerecord usage when the ephemeral rovalty 1s simply a percentage
add-on to the performance royalty.”

I. THE NATURE OF THIS PROCEEDING AND RELEVANT EVIDENCE

Al Congress Has Mandated “Reasonable” Reporting Requirements That Do
Not Place an Undue Burden on Digital Transmission Services.

Congress has made clear that, in establishing the sound recording performance statutory
license, it attempted “to strike a balance among all of the interests affected thereby.” S. Rep. No.
104-128, at 15-16 (Aug. 4, 1993); see also HR. Rep. No. 104-272, at 14-15 (asserting that
“]egislat.ion reflects a careful balancing of intere.sts, reflectin g the statutory and regulatory
requirements imposed on U.S. Broadcasters, recording interests, composers, and publishers™)
(Oct. 11, 1995). As the Senate Judiciary Commitice stated mn its report accompanying the 1993
Digital Performance Rights in Sound Recordings Act (“DPRA™):

It is the Committee’s intent to provide copyright holders of sound recordings with

the ability to control the distribution of their preduct by digital transmissions,
without hampering the arrival of new technologies.

S. Rep. No. 104-128, at 15 (emphasis added). The House similarly stated that the new right
being conferred uﬁon sound recording copyright holders was provided “without imposing new
and unreasonable burdens on radio and televisions Broadcasters, which often promote, and
appear to pose no threat to, the distnibution of sound recordings.” H.R. Rep. No. 104-272 at 14,
Indeed, Congress made clear that it wanted to do nothing te upset “the longstanding

business and contractual relationships among record producers and performers, music composers

2 “ . . N . “ N
[n order to take into account the views of other commenting parties, Broadcasters intend

to submit a proposed regulaticn along with their reply comments.
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and publishers and Broadcasters that have served all of these industries well for decades.” H.R.
Rep. No. 104-274, at 12, Noting that the “sale of many sound recordings and the careers of
many perforiners have benefited considei'ab]y from airplay and other promotionai activities
provided by both noncommercial and advertiser-supported, free over-the-air broadeasting,”
Congress explicitly expressed its intent that the legislation “not change or jeopardize the
mutually beneficial economic relationships between the recording and traditional broadcasting
industries.” 1d. at 13. Congress did not waiver from this stated intention when it enacted the
clarifying provisions of the Digital Millenmium Copyright Act in 1998. See H.R. Rep. 105-551
at 67 (July 22, 1998).

Previously, .the Copyright Office has expressly recognized the importance of balancing
the interests of sound recording copyright owners éud {ransmission services in establishing
notice and recordkeeping requirements. In its recordkeeping rulemaking for the preexisting
subscription services, the Office directed the conimenting parties to focus on “both the adequacy
of the notice to the copyright owners of the socund recordings and the administrative burdens
placed on the digital transmission services in providing notice and maintaining records of use.”

Notice and Recordkeeping for Subscription Digital Transmissions: Notice of Proposed
Rulemaking, 61 Fed. Reg. 22004, 22004 (May 13, 1996) {emphasis added). Indeed, those rules
| were adopted based on an inguiry into the data collection systems and capabilities of the few,

- unique preexisting subscription services. See Interim Regulations on Notice and Recordkeeping
for Digital Subscription Transmissiens, Docket No. RM 96-3B, at 3-4. 7, 12, 21-22 (July 1,

1998) (observing that only “three digital music subscription services operating in the United
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States” submitted comments and describing extensive negotiations between RIAA and those
services concerning yeporting fields and format requirements). The capabilities and systems of
the hundreds of eligible non-subscription services — including, most particularly, the radio
Rroadcasters — were not considered. See Docket No. 2000-9, CARP DTRA 1 & 2, Tr. 11799,
11850-51 (Kessler). They must be considered now.

The operative statutory provision grants the Office authority to “establish requirements
by which copyright owners may receive reasonable notice of the use of their sound recordings
under this section.” 17 U.S.C. § 114(D)(4)(A) (emphasis added); see also id. § I]Q(e}(#).- By the
express terms of Section 114, the records need only give reasonable notice - perfection is not
required. See 17 U.S.C. §§ L12(e)(4), 114(£)(4)(A)}.

Moreover, the Copyright Office’s interpretation of the statutory term “reasonable™ must
itself be reasonable and consistent with the goals of the underlying statute described above.. As
the United States Court of Appeals for the D.C. Circuit has observed, an administrative rule must
be “reasonable and consistent with the statutory purpose.” Troy Corp. v. Browner, 120 F.3d 277,
285 (D.C. Cir. 1997); see also City of Cleveland v. U.S. Nuclear Regulatory Comm'n, 68 F.3d
1361 (D.C. Cir. 1995) {an agency’s interpretation must be “reasonable and consistent with the
statutory scheme™). A court will not uphold a rule “‘that diverges from any realistic meaning of
the statute.” Massachusetts v. Department of Transp., 93 F.3d 890, §93 (D.C. Cir. 1996).

To accomplish the statutory purpose of fostering the development of new di gital
transmission services in a manner consistent with the express statutory requirement of

*reasonable” notice, a notice and recordkeeping rule must strike the balance described above



between being sufficient to provide notice of use, on one hand, and not unduly burdensome to
collect, provide, and maintain on the other. The Propesed Rule fails to meet this statutory
requirement. The Proposed Rule secks to achieve perfect accuracy to the point of redundancy,
but imposes an umeasonéb]y (and, in many respects, impossibly) high compliance burden upon
Broadcasters.
B. By Adopting the Reporting Obligations Sought by RIAA and Asking
Services To Disprove the Reasonableness of Those Obligations, the

Copyright Office Has Improperly Allocated the Burden of Proof and
Prejudiced Broadcasters.

The Proposed Rule does not begin to achieve the required balance between mformation
and burden mandated by the Act. Although RIAA s petition made no showing of the
reasonableness of 1ts requested requirenients, the NPRM speculated that the requested
requirements “seem[] reasonabl[e]” and preliminarily appears to agree with RIAA’s conclusory,
unsupported assertions that the requirements are “easily provided, [] not burdensonze, and in fact,
lare] currently provided by a number of licensees who have obtained licenses through
negotiations with the RIAA and/or Sound Exchange.” 67 Fed. Reg. at 5763. The Office then
" placed the burden on transmission services who “may find the requirements too stringent and
burdensome” to disprove the reasonableness of these requirements. Specifically, the Office
required transmission services to “identify any problems they perceive with the proposed
regulations and explain with specificity the reasons why the regulations are unworkabie or
unduly burdensome, or exceed the needs of the copyright owners,” 67 Fed. Reg. at 5763.

© This approach 1s inapprepriate in several important respects. First, it wrongfully allocates

the burden of persuasion to the ransmission services. Second, it preliminarily adopts RIAA’s
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request without any explanation or showing of why any of the data elements are necessary to
give copyright owners reasonab.le notice of the use of their sound recordings under the statutory
license and why they will not be burdensome. Third. it prejudices the services, which likely will
- haveno opportunity to respond to any showing that RIAA attemipts to make in reply to these
comments. Fourth, it is based on the erroneous premise that the notice and racordkéeping
requirements of sections 114 and 1.12 include a duty on licensees to demonstrate compliance
with the qonditions of the Section 114 and 112 statutory license, a duty nowhere found in the
statute or its legislative history. Fifth, it fails to consider the severe burden that the requirenients
would place on small broadcast simulcasters pursuant to the Regulatory Flexibility Act. See §
U.S.C.§§601-612,

In proceeding with this rulemaking, the Copyright Office should reconsider its. Baseline
and not simply presume th.at RIAA’s wish list 1s appropriate. Rather, the Office should evaluate
each potential reporting element in light of the evidence 1n this rulemaking to détermine
objectively which requirements are both necessary for copyright owners to receive reasonable
notice of the use of their sound recordings and reasonable to impose upon the Broadcasters and .
other services to provide. This analysis should form the basis for a new PrOp.osed Rule
developed by the Copyright Office itself, which can then be published for comment by interested
parties beforé it is adopted as a final rule. In fashioning a new Proposed Rule, the Copyright
Office also must take account of whatever action the Librarian takes on the pending appeals of

the CARP’s Report,
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1. The Burden of Persuasion Should Rest Equally on All Parties to this
Rulemaking.

The Copyright Office’s suggestion that services who oppose RIAA’s wish list are under a
burden to disprove the reasonableness of RIAA’s proposal, when RIAA has offered no evidence
Qf its need for, or the reasonableness of, that proposal, violates fundamental principles of
administrative law. In notice-and-comment ralemakings, neither the proponent nor the opponent
of a rule should bear the burden of proof; rather, that concept is simply inapplicable. See I acob
A. Stein et al., 3 Administrative Law § 13.02[2], at 13-25 (2001) (citing American Trucking
Ass 'ns v. United States, 344 U.S. 298, 318-20 (1953)). The Office should examine both RIAA’s
and the services’ comments, without favoring one over the other, to detenﬁine on the basis of the
submitted evidence what is reasonable and necessary and what is not.

If any party logically should bear a burden, that burden here should rest on RIAA, the
petitioner, who has proposed an extensive list of reporting obligations. In those cases where a
burden of proof is allocated in a rulemaking proceeding, it falls on the proponent of the proposed
role. Seeid.; 5 U.S.C. § 556(d) (allocating burden of proof to proponent in formal rulemaking
involving hearing). Although this proceeding 1is not a formal, on the record, rulemaking where
the proponent of a rule would have the burden of proof, it nevertheless makes sense for RIAA to
demonstrate why it needs the extensive information it seeks before putting others to the task of

demonstrating why that information is burdensome to provide.
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2. Neither RIAA’s Petition, the Secret Agreements Referenced by RIAA,
Nor the Interim Regulations, Support RIAA’s Proposed Reporting
Regquirements.

RIAA’s Petition is devoid of any support for the data it seeks. RIAA stated only that it
wag proposing reporting requirements that allegedly “evolved” from its negotialing experience
with the handful of statutory licensees under Sections 112 and 114, RIAA Petition at 6. RIAA |
asserted that its proposed reguirements were “based on the existing recordkeeping regulations of
37 C.F.R. § 201.36 but adapted to the statutory license conditions added by the DMCA and to
the other differences between cable music services and new types of services.” Id. Yet neither
the referenced RIAA agreements, nor the Interim Regulations, nor RIAA’s Petition itself, for that
matter, supports the requirements requested by RIAA here.

RIAA asserts that it has entered into agreements with Section 112 and Section 114
statutory licensees, which it ¢laims have “achieved a level of consistency” over “two vears” of
negotiating these licenses. RIAA Petition at 6. However, RIAA did not identify the specific
agreements, did not attach copies of those agreements, and presented no evidence related to the |
negotiatioﬁ of those agreements, or their speciiic terms. Broadcasters can only assume that
RIAA is referriﬁg to the same 26 agreements that it proffered as evidence of a supposedly
apprapriate royalty in the recently concluded eligible nonsubcription services Copyright
Arbitration Royalty Panel (“CARP”) proceeding. Although counsel to some of the Broadcasters
participating in these comments have obtained access to those agreements under the CARP
protective order, other participants in this rulemaking are left to speculate about the content of |

those agreements. See In re Digiial Performance Right in Sound Recordings and Ephemeral
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Reco.rdz‘n s, Dock.et No. 2000~9,l CARP DTRA 1 & 2. Report of the.Copyri cht Arbitration
Royalty Panel at 2 (Feb. 20, 2002) (“"CARP Report™. For a number of reasons, the Copyright
Office should reject RIAAs reliance on these agreements as evidence that RIAA’s proposed
recordkeeping requirements are reasonable.

First, none of the handful of companies that entered iﬁto agreements with RIAA were
Rroadcasters or faced the reparting difficulties or other factual circumstances faced by
Broadcaste;s. According to RIAA, fully 1557 Broadcasters have filed notices of transmission
saving they intended to rely upon the Section |14 statutory license, not one of which accepted
RIAA’s proposed reporting 1‘equire‘ments. See In ve Digital Performance Right in Sound
Rcz@%dings and Ephemeral Recordings, Docket No. 2000-9, CARP DTRA 1 & 2, Written Direct
Testimony of Ste§e11 Marks af 4 & n.2 (Apr. 11, 2001)

Second, these agreements are confidential, and their confidentiality has been guarded
jealously by RIAA. See In re DigitalPerformance Right in Sound Recordings and Ephemeral
Recordings, Docket No. 2000-9, CARP DTRA 1 & 2, Written Direct Testimony of Steven
M arks Att B & Exh. List (Apr. 11, 2001) (redacting information concermng substance of
agreements and identifying licenses as restn cted). Significantly, RIAA did not seek to support -

its Petition with copies of these supposed “consistent” licenses. Further, the circumstances

3 1y addition, the 26 agreements that RIAA relies upon represent only a small fraction of the
webcasting entities intending to transmit sound recordngs pursuant to the statutory licenses. As
RIAA itself conceded, notices of transmission have been filed on behalf of fully 736 web sites
and 1557 Broadeasters — a total of 2293, in all. See Jrn re Digital Performance Right in Sound
Recordings and Ephemeral Recordings, Docket No. 2000-9, CARP DTRA 1 & 2, Written Direct
Testimony of Steven Marks at 4 & n.2 (Apr. 11, 2001). Moreover, RIAA itself admits that the
data reporting requirements in even this tiny universe of 26 unreliable benchmarks are not
uniform but “have vared somewhat over time and among agreements.” RIAA Petition at 6.

tay
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surrounding those license agreements are relevant to determining whether the reporting
requirements are “reasonable.” Tt is plainly untenable for RIAA to be permitted to characterize
the agreements under circumstances where the proceeding is not structured to permit a showing
that RIAA’s characterizations are false.

Third, the CARP specifically found that 25 of the 26 agreements it reviewed were
“unrelizble benchmarks.” CARP Report at 60. The CARP reviewed extensive evidence not
available in this ru]emal%ing proceeding and concluded that the agreements were the result of
RIAA’s scheme to manipulate the evidence before the CARP by picking off the potentié]
licensees most “willing to pay higher rates for {sound recordings] than most other buyers pay”
and inducing them to enter into agreements at RIAA’s supra-competitive rate, on terms favorable
to RIAA. CARP Report at 48-50 & 48 n.27. In particular, RIAA negetiated contracts using “a
take-it-or-leave-1t approach” with those potential licensees that, for unique reasons, needed the
RIAA license. See CARP R.eport atS1.

Moreover, “[a]ll but a handful of the 26 licensees either (1) paid zero royalties; (2) paid
no royalties beyond the preseribed minimum {(due to low revenues or because they streamed so
few transnﬁésions); or (3) guickly went cut of business.” CARP Report at 52, As the CARP
found, such webcasters would care little, when negotiating their agreements, about details of
their agreements other than the minimum fee. CARP Report at 53. The CARP also noted that
“services that quickly terminated their businesses tend to exlubit little business acumen or
experience.” CARP Report at 54. In short, for these same reasons that caused the CARP to

reject these licenses as evidence of a reasonable market rate upon which willing buvers and
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willing sellers would agree, the licenses cannot be considered as evidence that the data reporting
- requirements contained therein are reasonable.

Fourth, RIAA has made no showing whether even these 26 licensees actually submitted
use reports at all or, if they did, the nature, scope and accuracy of their submissions. Did each
and every licensee file the reports on time for each and every reporting period set forth in the
license, and did the reports include each of the required data elements? Rather than supporting
RIAA’s position, the fact that many of these licensces paid no fees or went out of business
suggests that RIAA’s proposed reporting requirements were not followed even by many of these
‘26 licensees. Or perbaps the reporting requirements themselves were one of the factors driving
webcasters out of business.

Under these circumstances, the Copyright Office should not accord any wéight to
RIAA’s allegations that it has entered into agreements that support its proposed recordkeeping
requirements.

Nor do the existing interim rules, developed for the pre-existing subscription.services,'
provide any support for a determination of “reasonableness™ of the proposed reporting

- requirements for Broadcasters. Indeed, while the interim rules do not require many of the

reporting clements that the Copyright Office now proposes for Broadcasters,” many of the

For example, the interim rules do not require preexisting subscription services i the

same mediwm to report program type, time zone, numeric designation of the place of the sound
recording in an archuved program, duration, release year, P-Line information, genre, or any of the
listener log requirements proposed in the NPRM. See 37 C.F.R. § 201.36. Nor does the
Copyright Office propose that these services report these elements in the NPRM. See 67 Fed.
Reg. at §765-66.



requirements in the interim rules are uxmecéssar‘y, impossible, or impractical for Broadcasters to
provide, as explained in Part III below.

As the Copyright Office knows, the interim rules resulted from intense discussions (often
facilitated by the Copyright Office) between the handful of affected partics and were strongly
mfluenced by the amount of information that the preexisting subscription services could provide
from their existing records. No Broadcasters were party to those negotiations. The capabilities
of and potential burden on Broadcasters were not at issue and were not considered. It would be

fundamentally unfair to base reporting requirements for Broadcasters on an extensive

public/private process to which they were not invited to participate.® Rather than assume that the

interim rules are reasonable, the Copyright Office must freshly examine those requirements as
well to determine if those rules are necessary for copyright owners to obtain reasonable notice of
the use of their sound recordings, without undue burden upon the full range of services intended
to be covered by the instant rule making proceeding.

3. The Process Adopted by the Office Is Prejudicial; RTAA Should

Demonstrate The Need for Each of the Reporting Element It Seeks,
and the Services Should Have an Opportunity To Respond.

The process adopted by the Copyright Office in this rulemaking is skewed and has the
potential to deny due process to the participant services. In light of the wholesale adoption of
RIAA’s proposal, the unsubstantiated declaration that the proposal “seems” reasonable, and the

imiposition of a burden upon the services to demonstrate why that proposal is burdensome, there

>

Further, the Copyright Office issued interin, rather than final, rules because the Office
recognized that this was a new and evolving area that required further examination before 1ssuing
a final rule. See Interim Regulations on Notice and Recordkeeping for Digital Subscription
Transmissions, Docket No. RM 96-3B, at 1 (Tuly 1, 1998).
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1s hittle reason to suppose that RIAA will provide much evidence in support of its proposal in its

-initial comments. RIAA can be expected to take advantage of the opportunity to "sandbag" the

services by saving its arguments and evidence for the reply conmments. As a result, the services
will not have an opportunity to respond to those arcuments and that evidence. That is
fundamentally unfair. Broadcasters and other services should have an opportunity to respond
fully to RIAA’s showing that its request is reasonable, not burdensome, and necessary for the
receiving and designated agents to perform their collection and distribution functions.

4. The Reporting Requirements Should Not Be Based on the
Demonstration of Compliance with Statutory License Conditions.

The Proposed Rule appears to be based. in part, on the erroneous premise that copyright
owners are entitied to receive not only “reasonable notice of use of their sound recordings” as set
forth by statute, but also detailed records affirmatively demonstrating users’ cé1np1iance with the
terms of the licenses — such as the sound recording performance complement. See NPRM, 67
Fed. Reg. at 5763 (observing that proposed recordkeeping requirements “seem[] reasonably

based on the premise the copyright owners need certain specific information to monitor

“compliance and use by the Services™).” Many of the more burdensome aspects of the Proposed

¢ The Office also reached this result in promulgating the interim rules governing reporting

by the preexisting subscription services, but offered no basis in Section 114 substantiating its
deternuination. Rather, the Office simply stated that the DPRA “contemplates that di gital
subscription services keep and make available ... records of use to enable sound recording
copyright owners to generally monitor Services® compliance with the sound recording
performance complement” and “that establishing such a reporting requirement is within its
rulemaking authority under 17 17.S.C. 114 ()(2).” Interim Regulations on Notice and :
Recordkeeping for Digital Subscription Transmissions, Docket No. RM 96-3B, at 8 (July 1,
1998) (internal citations omitted).
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Rule stem directly from this premise. Notice of use sufficient to permit collection and
distribution would require substantially less information.

There is nothing in the Copyright Act or its history to suggest that Congress intended
services to be required to provide reports demonstrating compliance with the sound recording
performance complement or, for that matter, any of the other statutory license requirements. The
plain language of the operative statutory provisions suggests that Congress did not intend to
impose affirmative reporting requirements demonstrating compliance with the statutory license.
Rather, the provision merely entitles copyright owners to records “of the use of their sound
recordings” under the statutory license — not records of compitance with the statutory conditions
and not records of the use of all copyrighted sound recordings. Indeed, most of the license
conditions imposed under the DMCA are not even amenable to evaluation from use reports. It is
1ot possible, for example, for use reports to demonstrate whether a webcaster’s site is providing
an advance program schedule or is accompanying a performance with & misleading image. A
report of use cannot disclose that a service is making advance oral announcements of programs
or is induciﬁg co.pying. Simply put, these are not within the ambit of “notice of use” of a sound
recording. Moréover, just as it is impossible to evaluate compliance with the other statutory
conditions from use reports, it is difficult, if not impossible, reliably to evaluate compliance with
the complement even using census reports of use. Different owners may own the rights in
different tracks from the same CD. It is not uncommon for recording artists to switch labels
during their career. If four tracks with different owners from the same CD were played within a

three-hour period, no single owner would be entitled to informatien from which it could identify
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a violation of the complement, as owners are only entitled to notice of use of their own sound
recordings. If five sound recordin gé by the same artist that were recorded while under contract
to different labels were played within a three-hour period. no single owner would be entitled to
information from which it could identify a violation of the complement,

The fact that copyright owners have designated distribution agents to process records of
use does not grant them more rights to moniter compliance than those accorded to copyright

owners individually. Use of such an agent serves to ease the administrative burden on both

owners and users of submitting and reviewing such records — but does not convert the agent into

a “big brother” figure with authority to monitor compliance with the license terms. The
existence of an agent should not engender extensive additional recordkeeping and reporting

burdens for the services that copyright owners would not otherwise possess if collection and

distribution occurred on an owner-by-owner basis.

Indeed, the provision in the Copyright Act that specifically permits copyright owners 1o

designate common agents to perform certain functions relating to the statutory license without

running afoul of the antitrust laws supports the view that compliance monitoring is not part of the

joint agent function (or the reporting requirements). That section expressly states that those

3

agents may only “negotiate, agree to, pay, or receive pavments” {ree from antitrust concems.
See 17 U.S.C. § 114(e)(1). Where a CARP has set the statutory rates and terms, the only
pernussible fimetion of a common agent for copyright owners is to “receive payments.”

Nowhere does this provision permit common agents also to “meonitor compliance with the

statutory license.” Indeed, in the House Tudiciary Cominittee Report accompanying the DPRA,
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the copyright holders o take actions which are necessary to effectuate Congress’s intent to
enable the statutory goals to be met. It is imporiant to emphasize that it encompasses only
certamn actions that are taken . ...” HR. Rep. No. 104-274, at 22 (Oct. 11, 1995). The report
also makes clear that where there is no such antitrust exemption, copvright owners must act “on
- their own” rather than through common agents. /d. at 23. Enforcement of the statutory
conditions is a major function that is wholly independent from paying or receiving payinents.
Basing the requirements for reports of use on a perceived need to demonstrate
compliance dramatically increases the volume and burden of those reports. For example, the
following aspects of the Proposed Rule applicable to "intended playlists” appear to be based at
kaminﬁgﬁﬁcmﬂpmwondanmwﬁmmnofcmnpﬁmwathewpeofmbgandMBof
wmwmmﬁmyﬁnwof&mmmﬁﬁmgﬁmezmmgmdﬂmnmnamdeﬁgmﬁmnaﬁhemmmofﬂm
sound recording within the order of the program.,
FunhenzequhingreponsofuseujdmnonHTMe]kfnsecmnpﬁanceleadsk)pmfknﬂaﬂy
absurd results in connection with ephemeral recordings. The ephemeral license metric proposed
by the CARP for Broadcasters is a percentage of the performance fee that does not depend m any
way upon the number of copies made or when those copies were made. There is no justification
at all to require services to establish a complete reporting svstem that is unrelated to fees paid.
&meTHLEﬁWu.h&myiﬁmtMLofmepmpmmqummnmmswﬁhmawdﬁomeSmﬁm1
112 license could be eliminated if the requirements were limited to those necessary to verify

payments and distribute them to copyright owners. At a minimum, the following proposed
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requirements would no longer be necessary: whether ephemeral copies were made or destroyed,

- the date on which ephemeral copies were created or destroyved, and the number of ephemeral
phonorecords that were created or destroyed. The question of what constitutes an ephemeral
recording.in the streaming context 1s a thorny 1ssue that has never been resolved. Including ény
such requirements, none of which are relevant to the fee calenlation, 1s an invitation to a host of
new disputes.

In short, nothing in the Act entitles copyright owmners to reports that provide an
affirmative demonstration of compliance with each of the statutory license conditions.

5. The Copyright Office Did.Not Analyze the Crushing Impact of the
Proposed Requirements on Small Broadcast Streamers Struggling To
Survive.

In the NPRM, the Copyright Office did not discuss the impact of its proposed
recordkeepihg requirements on small businesses and non-profit organizations pursuant to the
Regulatory Flexibility Act (“RFA™). See 5 U.S.C. §§ 601-612. The RFA requires notices of
proposed rulemaking promuigated under 5 U.S.C. § 533 either to (a) include “for public
comment an initial regulatory flexibility analysis . . . [that] describe[s] the impact of the proposed
rule” on those entities or (b) certify “that the rule will not, if promulgated, have a significant
econonﬁc impact on a substantial number of small entities.” See 5 U.S.C. §§ 603, 605. The
regulatory analysis must consider various factors set forth in the statute, including a description
of the steps “taken to nunimize the significant economic impact [of the rule] on small entities.”

See id. § 603 (b), {c).




Although the Copyright Office issued a proposed rule pursuant to 5 U.S.C. § 553 and is

-otherwise subject to the provisions bfthe Administrative Procedure Act (see 17 U.S.C. § 701(e)),
it did not address the potentially devastating impact that its proposed recordkecping requirements
would have on the numerous small and non-profit radio stations who are struggling to keep their-
streaming operations alive. As a result, the very parties that the RFA was designed to protect
may instead be harmed by the Office’s failure to consider their special circunistances in issuing
the proposed rule. In light of the devastating impact that unreasonable reporting requirements
would have on small businesses, both the lefter and the underlying policies of the RFA require
the Copyright Office to publish a new proposal that would (1) be formulated with an eye toward
minimizing the impact on small business, and (2) would explain the efforts undertaken to that
end, This would allow a response to the Copyright Office analvsis, as the RFA contemplates.

I1. RADIO BROADCASTERS AND THEIR USE AND HANDLING OF SOUND

RECORDINGS AND INFORMATION RELATING TO THOSE SOUND
RECORDINGS.

A. The Broadcasters Providing These Comments
I Today, about 13,000 FCC-licensed commercial and non-commercial radio stations
opera.te n hundreds of formats across the United States. See Broadcast Station Totals As of
September 30, 2001 (visited April 5, 2002)
<http:/fwww fece.gov/Bureaus/Mass_Media™News_Releases/2001/mrmm0112.txt>, These radio
stations and the groups that own them come in a diverse mix of sizes and other characteristics.
The largest radio group in the Uniké States is Clear Channel Communications, Inc. Clear

Channel operates 1,225 stations in virtually all formats in all 50 states and the District of
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Columbia, including 47 of the top 5¢ U.S. markets. Statement of Brian Parsons, Clear Channel
Communications, Ine. 4 2, 3 (Tab B) (“Parsons™). Cox Radio Inc., the third largest
broadcasting group based upon sales, owns and operates 81 radio stations nationwide, in a
variety of formats from Gospel to Urban Adult Contemporary, from Oldies to Conimnpoi‘ary Hit
Radio, and from Classic Rock te Country. Statement of Gregg Lindahl, Cox Radio, Inc. § 2 (Tab
C) (“Lindahl”). Salem Communications Corp. also owns more than 80 radio stations, and shares
its message through its FISH™ contemporary Christian music format, as well as through dozens
of Christian Talk/Teaching stations scattered throughout the Umited States in more than 30
different markets. Statement of Rick Killingsworth, Salem Communications Corp. ¥ 2 (Tab H)
(“Killingsworth™); Statement of Jim Tinker, Salem, KKLA Communications Group ¥4 1-2 (Tab
I) (“Tinker™).

Bomneville International owns a number of stations in each of 5 markets, including
Washington DC’s award-winning news radio station, WTOP-AM, 2104 (WWZZ), and classical -
station 103.5 WGMS. Statement of Jaime Kartak, Bonneville Chicago Radio Group § 2 (Tab A)
(“Kartak™). Susquehanna Radio Corp. operates 32 stations with varving formats, including
oldies stations in Kansas Citv and Indianapolis, sports talk in San Francisco, Indianapolis, and
Dallas, news talk in Kansas City, New York, and Dallas, and music-intensive hard and soft rock
formats in Atlanta, Cincinnati, and Houston. Statement of Dan Halvburton, Susquehanna Radio
Corp. Halyburton Statement § 2 (Tab I) {“Halyburton™). Crawford owns and operates 30
nationwide, most of which broadeast in religious talk, Christian music, or mixed religious talk

and music formats, Statement of Mike Cary, Crawford Communications § 2 (Tab D) (“Cary™.




Aside from these and a few other larger groups, there are many radio stations in the U.S.
today that operate as single units, or in small clusters of stations. For example, the WAY-FM
radio group operates, on a totally non-profit basis, three over-the-air broadcast stations that reach
thousands of additional people through the use of low power repeater transniitters scattered |
throughout the Southeast. Statement of Dusty Rhodes, WAY-FM Radio Group 9 4 (Tab K)
{"Rhodes”). Radio Nueva Vida reaches Spanish-speaking audiences in California through one
main station, KMRO-FM, and a handful of sister stations that for the most part re-transmit the
KMRO-FM signal. Statement of Mary Guthrie, Radio Nueva Vida Network § 2 (Tab Q)
{(“Guthrie”). Northwestern College Radio operates a small group of 3 non-profit radio stations. |
Statement of Harv Hendrickson, Northwestern College Radio Hendrickson Statement, 12 (Tab
) (“Hendrickson™). |

The radio industry is also represented in this proceeding by two trade associations. The’
National Association of Broadcasters (“NAB"™) is a non-profit incorporated association that
serves and represents America’s radio and television broadcast stations and networks. Its
members include over 6,100 radio stations, The National Religious Broadcasters Music License
Committee (“NRBMLC"), a committee of the National Religious B1'oa.dcasteré, represents both
reli gioué stations and other radio stations that use relatively little copyright music. |

Representatives of many of these Broadcasters have supported these comments with their

- Own statements in order to provide the Copyright Office with more direct and personal

mformation. These statements contain more detailed information than we will hi ghiight in these




comments. They are attached hereto as Attachments A through K. We offer them to the
Copyright Office as comments in their own right in this rulemaking.

B. Streaming and Its Relationship to the Broadcasters’ Business

Despite the wide range of formats and business models followed by radio Broadcasters,
they have a number of things in common: simulcast streaming of their over-the-air broadcast
programming is an activity that is ancillary to their primary broadeasting business and is offered
as a convenience (o their audience. To date, Internet streaming has resulted in audiences that are
tiny compared to stations’ over the air audience. By one estimate, even the most popu]ai‘ radio
station simuleasts garmer only a small fraction of their over-the-air listenership through their
websites. Parsons § 4. Some radio groups, Crawford among them, have refrained from
streaming entirely, in part to observe the outcome of the CARP appeal and this rulemaking
before deciding whether to undertake the significant costs that may be imposed. Cary 2.

Even the largest group, despite having a simulcast operation that nets the second highest
listenership on the Internet, has a relative Internet audience that is a small fraction of its over-the-
air audiencé. Clear Channel’s Director of Technology views his company’s streaming as “only a
small part of Clear Channel’s enterprise to make it more convenient for our listeners to hear our
broadcasts.” Parsons ¥ 5.

In fact, even before the imposition of royalties and recordkeeping costs, simulcasting is,
and has been, a money-losing proposition. Halyburton § 4. The costs of additional equipment,
and paying outside vendors to provide bandwidth and advertisement insertion services, far

outweighs the marginal additional listenership attained through streaming. The additional




burden that would be imposed by the proposed recordkeeping requirements threatens to shut
down the nascent arena of radio station simulcasting before it ever gets the chance to become
viable.

C. Broadcasters Obtain Most of their Sound Recordings from the Record

Companies, Which Typically Provide Very Little of the Information Sought
in the Proposed Rule.

Record companies have spent many tmillions of dollars over many decades to promote air
play of their releases. See Report of the Copyright Arbitration Royalty Panel, Docket No. 2000-
.9 CARP DTRA 1 & 2, at 75 (Feb. 20, 2002) (hereinafter CARP Report). A portion of these
monies 18 spént to provide radio stations with copies of sound recordings that the labels want to
promote. These soﬁgs come to the stations in several forms, but none of therm come with all or
even most of the information RIAA would have radio stations report for each song they
schedule. |

The vast majority of recordings that most radio stations play are provided to them by the
record labels for free in the hope that the stations will decide to add those songs to their playlist.
Parsons 4 6; Statement of Amy Van Hook, Entercom Communications Corp. ¥ 10 (Tab E) (*Van
Hook™); Tinker q 5; Killingsworth 4 8. New songs are distributed mostly in the form of special
promotional cémpact dises (CDs). Parsons 4 8.

Promotional releases can take several forms. In order to catch they. eve of Program
Directors and DlJs, the promo singles are sometimes slickly packaged, with photos of the
performer, color CD sleeve inserts, and basic identifving information about the name of.the song,

the length of the track, and the names of the people in addition to the artists who contributed to

S 6 -



the work. Van Hook 4 11. These promotional singles are often sent to the radio staﬁons in
anticipation of a new album before the retail version is released. so retail information such as
UPC code, catalog number, and sometimes even the album title, is not available to anyone.
Parsons 4 6; Van Hook ¥ 11; Tinker ¥ 3; Killingsworth 49 8-9. The ISRC code is never listed on
the packaging of these promotional disks. Killingsworth § 8. An example of such a promotional
single, Aerosmith’s “Fly Away from Here,” is attached as Exhibit 1 to the Van Hook Statement.

Other times, CD simngles are distributed with very little information or documentation.
Killingsworth 99 8-10. Clear Channel, for example, receives fully half of its music in the form
of CD-Rs, recordable compact disc media. Parsons § 7. These recordable compact discs are
packaged in clear jewel cases or paper sleeves and are labeled with only the most basic
. mformation the station needs to decide to broadcast a particular song — the title, the artist name,
and sometimes the dﬁratioﬁ of the song. Parsons 7. A sample of this type of promo CD is
attached as Exhibit 1 to the testimony of Brian Parsons. The CD-R contains a copy of the song
“Baby Got Back,” performed by “The Grandskeem™ and lasting 2 minutes and 30 seconds.
Parsons § 7. No other information 1s printed on the CD or its packaging — nnot even the name of
the label. Parsons 9 7.

Sometimes, a label provides a promotional compilation disk, which is ixlfended to
highlight the work of a particular artist. Van Hook ¥ 13; Tinker ¢ 6. The Nikka Costa.
“Everybody Got Their Something Sampler,” attached as exhibit 3 to the Van Flook Statement, is
a typical example of such a compilation. Van Hook ¥ 13, The packaging of that disk lists the

title of seven songs drawn from the “Evervbody Got Their Something” album, the name of the



artist, and the title of her forthcoming album. Van Heok 4 13. In small type, it also has a “P
line” of copyright mformation. Van Hook 4 13. The listed catalog number does not appear to
coincide with the catalog number of the retail album, and there is no indication whatsoever of
any UPC or ISRC —rather, the packaging and the disk itself both explicitly indicate that the CD is
“For Promotional Use Only — Not for Sale.” Van Hook § 13. The disk itself is printed with the
artist’s name, the song titles and track lengths, and the name of the sampler. Van Hook ¢ 13.
Although the sleeve msert makes clear that “Everybody Got Their Something™ is both the name
of Costa’s forthcoming album and the name of the Sampler, that fact is unclear from the face of

the disk 1tself. Van Hook § 13. The packaging and the disk both bear the logos of two different

record Jabels, and it 1s unclear which label would be the correct one to report under the rules —on .

the packaging, Cheeba Records is histed first, and Virgin Records is listed second; on the CD the
order 1s reversed. Van Hook Y 13. Very rarely, the Jabels send an entire retail CD as a
promotional tool. When full CDs are sent, they are often stripped of their retail information
(such as the UPC code), to prevent re-sale.

On occasion, the labels will even send radio stations electronic MP3 ﬁ]és. Parsons ¥ 9.
In those cases, the only relevant information the stations receive is title, artist, and duration of the
song. Parsons § 9. And in a preview of things to come for the entire radio industry, Clear
Channel is currently in an experimental project with one record label, Sony, at Sony’s request.
Parsons § 10. This project allows Sony to upload digital music into Clear Channel’s music
Iibrary directly. Parsons § 10. After uploading the song, Sony sends Clear Channel an e-mail

telling it the filename, as well as the title of the song and the artist who performed it. Parsons
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1 10. When electronic copies of the music are sent, radio stations see little or no doéumentation
regarding the song, and are not provided with such inforﬁlation as the name of the retail album,
the name of sound recording copyright owner, the release vear as indicated in the copyright
notice, the album catalog number, the UPC, or the ISRC. Parsons 4 10.
D. Broadeasters Have Diverse Systems for Handling Sound Recording
Information, Ranging from the Entirely Manual to the Automated; Even the

Most Sophisticated Systems Handle Far Less Data than Sought in the
Proposed Rule.

As the broadcast industry has evolved, more and more radio stations have coﬁe to use
automated systems to both schedule and broadcast various program elements: The'differ.ent
combinations of human practices, digital automations systems (DAS), and scheduling software
that are employed by radio stations across the county are almost as diverse as the resulting
broadcasts.

Many radio stations use DAS to manage their broadeasts. Parsons 4 20. The DAS pulls.
songs from the stations’ servers, inserts commercials, managing the transition between songs,
cues Disk Jockeys (DJs) to insert live commentary, and feeds syndicated programming and other
materials. Lindahl § 12.

Other stations use DAS technology in a much meére 1.imited capacity. For example,
several Entercom stations use their DAS solelv to coordinate svndicated programming, non-
niusic elements of their broadcasts, and commercial insertion svstems. Van Hook ¥ 3. Still other
stations, even within the larger radio groups, do not use DAS at all. Rhodes ¥ 23; Halyburton
Y 11; Lindahl 4 13. Instead, they continue to play their music without the aid of a computer, by

slipping the promo CDs they receive from the record Jabels into a CD plaver. Halyburton 9 11.
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Smaller Broadcasters are even less likely to use such systems. Radio Nueva Vida, for example,
produces its broadcasts completely without the aid of digital automation. Guthrie 4 9.

Even within one commonly owned group of radio stations, the digital automation systems
n use can vary widely, and the svstems at one station often can’t communicate or share data with
the systeris of another. Entercom alone uses no fewer than ten different digital automation
systems. Van Hook 3. Between digital antomation svstems and music scheduling programs,
there are Iiterally more than a dozen different software packages that radio stations today can use
to produce their daily broadcasts, and some of the packages still in use are so old that they are no
Jonger supported by their manufacturers.

Digital antomation systems play musie, but they are not designed to store detailed
information about every aspect of that song’s production in their databases. Most DAS track the
title, artist, and timing mformatien for each song. The Enco system. for example, does not allow
the user to create new data fields to frack. Nor do DAS decide the schedule of songs to be
played — that function is fulfilled by more robust music scheduling software. _

~ Music scheduling software programs replace the index card scheduling systems radio
stations used before the advent of personal computers. Tinker 99 12-13. In order to ensure that
songs did not get too much or too little airplay, music directors used to make an index card for
each song in their hibrares, and group these cards into rotation categories. Tinker ¥ 12. The
heavy rotation category might include 10 songs, while the medium rotation category would
contain 30 songs, and so on down the line. Breaking each day into one hour programming

blocks, they would schedule songs based upon an hourlv “clock,” which indicated how many of
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each category of song to play, and in what order. Tinker § 12. Once a song was pléyed, it would
go to the back of the stack of index cards for that category, and would not be played again until it
reached the top of the rotation. Tinker ¥ 12. Music scheduling software operates on the same
basic principle as this index card system, but allows for more sophisticated decision making.
Tinker 4 13. The music director categorizes the songs in the library, and creates rules to
determine what kinds of songs can be played near each other. Tinker 4 12.

‘There are several different music scheduling software programs in use toda&, including
Selector, MusicMaster, and Powergold. These programs allow the user to store dozens 6f
different properties of a single song. However, most do not provide data fields for sound
recording copyright owner or vear, UPC, ISRC, catalog number, or the station—speciﬁc.ﬁelds
such aé call letters or genre that are contemplated by the rules. Although some programs do
provide a field for album and label nanie, most radio stations do not record such information. In
reality, most radio stations do not have the time or ready access to the information necessary to
fill most of the myriad data fields that are available to them in their scheduling software. Most
stations track only title, artist, song length, and several fields such as ending type, intro length,
ete. that facilitate scheduling and on-air announcements.

E. Broadcasters Receive Limited Information from Third-Party Program

Providers (Syndicators), YWhose Primary Business Also Is Over-the-Air
Service.

Almost all radio stations broadcast third-party content at some point during their

broadcast day, see, e.g. Halyburton at ¥ 14; Tinker at § 20; Parsons at % 33, Guthric at “7

Killingsworth ¥ 3, 6. This programming can come in the form of popular national programs



~ provided via direct satellite link, pre-recorded programming sent to subscribers via cassette or
CD in advance, or even small é]mrch g]'ouﬁs that purchase airtime to share their ministries, Cary
at 9 8.

These syndicated and third party programs provide little, if any, detailed information
about the pre-recorded music they play. Killingsworth ¥ 6-7. Some proﬁde playlists with title
and artists information. Guthrie § 7; Halyburton § 14. However, the smaller program providers,
in particular, often fail to provide even that information. Cary § 9.

Even the larger syndicators would have trouble providing all of the detailed information
required by the proposed rulemaking. Their primary interest is in over the air broadcasts, not
webcasts. Halyburton § 14. For the same reasons that it would be extremely burdensome (if not -
impossible) for radio stations to provide the extraordinarily detailed data requested by the
proposed regulations, it also would be extremely burdensome (if not impossible} for the
syndicators who provide music programming. Halyburton § 14. If syndicators u!timéte]y made
the business decision to undertake such reporting, the cost would surely be passed on to radio
stations as higher syndication fees. Halyburton € 14

Moreover, if radio stations were compelled to research the information missing from the
third party program providers reports, the research burden on the stations could, itself, be
crushing. Halyburton § 14. In addition, integrating the syndicator’s data with those of the radio

- station 1o prepare the single report requesied n the Proposed Rule would lead to additiona].

expenses if 1t were feasible at all. Halyburten * 14,



M.  THE NUMEROUS REQUIREMENTS PROPOSED BY RTAA ARE ABSURDLY
BURDENSOME AND REDUNDANT; COPYRIGHT OWNERS CAN OBTAIN
REASONABLE NOTICE OF THE USE OF THEIR SOUND RECORDINGS
FROM A DRAMATICALLY SCALED-DOWN LIST OF REPORTING
ELEMENTS.,

A. Broadcasters Should Provide Information That Is Reasonably Necessary To

Give Copyright Owners Notice of the Use of Their Sound Recordings and Is
Not Unduly Burdensome. '

Broadcasters understand that copyright owners need to receive certain information in
order reasonably to identify sound recordings transmitted pursuant to the Section 114 statutory
license. Broadcasters are wiiling to provide that information to the extent that (a) RIAA can
demonstrate that the receiving and designated agents need the information to make a reasonable
determination of what sound recordings are transmitted for purposes of royalty collection and not
simply to ensure that distributions are as perfect as possible (b) Broadcasters themselves have
that information, (¢) it is not unreasonably burdensome for them to provide that information.

The Copyright Office’s proposed reporting elements would inpose burdens on
Broadcasters that are completely unnecessary to serve the receiving and designated agents’
statutory functions. Indeed, the sheer volume of data that would be generated would render the
notice and recordkeeping process completely unwerkable for receiving and designated agents
and licensees alike, and thus would jeopardize the distribution of rovalties to copyright owners.
(see infra discussion of SoundExchange distribution experience with respect to the preexisting
subscription services and voluntary licensees). Moreover, many of these elenients, if adopted,
would co-opt licensees to bear the adminstrative burden that designated agents have agreed to

undertake in connection with their task of distributing rovalties to copyright owners. Designated
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agents are appointed to determine the proper allocation of rovalties to copyright owners for
which they are entitled to deduct reasonable administrative costs and fi ees.” RIAA cannot be
permitted to transfer the statutory respensibilities of designated agents to licensees. Such a result
would be dramatically at odds with the established practices of performing rights organizations
that license musical works. ASCAP, BMI and SESAC all undertake the burden of collecting
data for distribution purposes and, where they seek data from licensees, often request only a very
small sample (e.g., one week per year). The marketplace experience of the performing rights
organizations demonstrates that efficient and cost-effective methodologies can Be emploved to
determine the reasonable and appropriate allocation of rovalties without imposing unreasanable
burdens on licensees.

Furthermore, there are a number of significant limitations on Broadcasters’ ability to
provide this information that the Coﬁ}fri oht Office should consider in issuing final notice and
recordkeeping regulations. First, while some Broadcasters maintain databases of information
concerning the sound 1'ecordi11gs that they broadcast, those databases typically do not contain
fields for many of the reporting elements currently proposed by the Copyright Office. This is
largely because those systems (where they exist) were built for the Broadeasters” over-the-air
business and because a substantial proportion of the sound recordings that Broadcasters transmit
are provided by the record labels in the form of promoticnal copies devoid of the information

RIAA would have Broadcasters provide.

7

Report of the Copyright Arbitration Rovalty Panel App B: Rates and Terms for Eligible
Nonsubscription Transmissions and the Making of Ephemeral Reproductions, Docket No. 2000-
9 CARP DTRA [ & 2, at 1.(1{Feb. 20, 2002) (defining "Designated Agent™).
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Second, almost all Broadceasters transmit at least some programming provided to them by
third parties. As to that programming, the only information that Broadcasters have is what the
{hird parties provide. Broadcasters are certainly willing to exert a reasonable, good faith effort to
obtain information from these third-party programmers, but they should not be penalized for not
reporting this information where a third party simply does not provide it, or provides incomplete
or inaccurate information,

Third, Internet strealﬁing is a small, ancillary part of Broadcasters” business that is
generating little, if any, revenue. It would literally cdst millions of dollars to re-design éxisting
systems or to create entirely new systems, to reorder those fields that exist, to include additional
fields, and fully populate those added fields. Broadcasters cannot justify these costs for the
limited benefits of streaming. Most would simply puil the plug on this desired public service
rather than incur these costs.

- B. The Copyright Office Should Allow Broadeasters To Submit Records for a

Reasonable Sample of Their Programming Rather Than for Each and Every
Sound Recording They Perform.

Even if the Copyright Office scales back the proposed playlist reporting elements, the
volume of paper necessary just to print those playlists on a 24/7 basis is enormous. For stations
{hat are not automated, each performance that must be reported adds significant work. Census
reporting would impose an unreasonably large burden. Moreover, even for automated stations, if
the Copyright Office includes even one reporting element that stations do not currently track, the
burden in finding this information and recording it for each and every song played Is stag gerng.

Therefore, Broadcasters request that the Office allow them to report music use for a reasonable



sample of their programming — perhaps four or five weeks per year — rather than for each and
every song played, 365 days a year.

Reporting based on a reasonable sample has a mumber of advantages. First, 1t greatly
reduces the amount of data processing invelved in reporting music use, which, in turn simplifies
royalty verification and distribution. In lowering both music reporting and royalty |
administration costs, sampling benefits both owners and users. Indeed, RTAA has expressly
acknowledged in the subscription services proceeding that if it were inundated with music use
data from the entire over-the-air radio industry, “the amount of data generated would be of a
magnitude that would preclude a collective from being able to process actual, comprehensive use
information.” RIAA’s Reply Comments, Docket No. RM 96-3, at 8 (Aug. 12, 1996).

Although not every radio station streams, the number that potentially do, coupled with
the number of Imemet«oﬁ]y webcasters, would submit a volume of reports that would bury
SoundExchange in data if census reporting were required. Even when only three services. were
reporting music use, Sound Exchange took more than three vears to make a single distribution of
any royalty payments they made (and a full vear and a half between the last collection and the
first payment) See Rebuttal Testimony of Barrie Kessler, Docket No. 2000-9 CARP 1&2
DTRA, Tr. 11761-62, 11812 (Oct. 18, 2001). Moreover, these three services pay royalties under
a percentage of revenues model and submit reports of use that are far less detailed than the data

clements RIAA is seeking to obtain from thousands of services streaming under the statutory

licensees here. Jd. at 11763, Tellingly, SoundExchange has not made a single distribution of




rovalties from its 26 voluntary eligible nonsubscription licensees, despite having collected
rovalties under these licensees since 1999. /d. at 11796, 11807-08.

Second, sampling would be particularly well-suited to measure music use for radio
broadeast streams because radio stations focus more on mainstream, hit selections than do
Internet-only services, Indeed, RIAA specifically identified this difference between broadeast
radio programming and the Internet-only services participating in the subscription services
proceeding in injtially opposing sample reporting that “[s]ampling could deny many sound
recording copyright owners of non-mainstream sound recordings.” RIAA’s Reply Com.ments,
Docket No. RM 96-3, at 7 (Aug. 12, 1996). This argument is not applicable to the radio
programming streamed by the Broadcasters.

Third, sampling is a widely used, well-respected, and accurate means of gauging music
use that even RTAA has previously agreed to accept. Although RTAA initially opposed salﬁple
reporting in the subscription services rulemaking, RIAA later agreed to accept sample reporting.
See RIAA Comments, Docket No. RM 96-3A, at 2 (Aug. 25, 1997) (stating that “RIAA
proposed a notice of use that consisted of frequency data, an error log, and a Dne—third. éubsample
of the actual playlist, instead of the detailed notice of use originally proposed”).

Likewise, the music performing rights organizations extensively rely on samples to

calculate their member distributions from over-the-air radio station rovalties.®  ASCAP, for

¥ 1 the Eligible Nonsubscription CARP Proceeding, Mr. Gertz testified that:

ASCAP, BMI and SESAC bave developed varicus metheds for determining the appropriate allocation of
royalties collected under Jicenses to publicly perform their copyrighted musical works, These performing -
rights organizations distribute royalties based, inier alia, on data they have obined from surveys and other
third party sources at their own cost. For example, SESAC and ASCAP regularly purchase radio song

7
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example, has long distributed to its members rovalties collected from over-the-air radio
broadcasts on the basis of sample survevs. Indeed, for over 40 years, the consent decree
governing ASCAP’s operations has permitted ASCAP to distribute royalties 1o its members on
the basis of sanﬁple surveys rather than on census data. United States v. ASCAP, 1960 Trade Cas.
(CCH) 9 69,612, at 76,468 (SD.N.Y. 1960) (allowing ASCAP to conduct a sample survey of
performances of its members’ compositions for royalty distribution purposes in lieu of a census
survey); Second Amended Final Judgment, United States v. ASCAP, Civ. Action No. 41-1395,
slip op. at 18-19 (June 11, 2001} (ordering ASCAP to distribute royalties to members “primarily
on the basis of performances of its members’ works ... as Indicated by objective surveys” and
allowing ASCAP to conduct sample, in lieu of census, surveys). Likewise, BMI also distributes
royalties collected from over-the-air radio performances on the basis of sample surveys. See
http:/Avww. bmi.com/songwriter/about/performance.asp# What%20BMI1%20Does%20For.
Moreover, while both ASCAP and BMI reserve the right to require blanket-licensed radio
stattons to submit reports of music use, presumably in order to assist in calculating member
distributions, ASCAP only requires those reports for a sample of one month pér year, and BMI -
only requires them for one week per year. See ASCAP Local Station Blanket Radio License, at

3: BMI Single station Radio Blanket License Agreement, at 9. In other contexts as well,

detect data frem Broadcast Data Svystems to determine the appropriate allocation of rovalties collected
under the broadcaster blanket and per program licenses. ASCAT supplements its own extensive sample
listening surveys by purchasing BDS data segments ranging from six hours 1o four contimious days of song
detects,

Written Rebuttal Testimony of Ronald Gertz, €12, n. 9 (Oct. 4, 2001},

(W)
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statisticians and pollsters such as Gallup or The Harris Poll routinely use sample sufveys to reach
determinations about the universe from which the sample 1s drawn,

In light of the weli-established reliability of sampling, it makes no sense not to allow
Broadcasters to submit reports of music use on a sample basis. As previously explained, Section
114 explicitly states that copyright owners are only entitled to “reasonable notice of the use of
their sound recordings.” Sample reports fulfill this requirement. Indeed, to require census
reporting would cause the administrative burden in reporting under the statutory license to
outweigh by far any benefits that it might otherwise convey. This is particularly true for
Broadcasters that do not use automation software but rather create p]ajlo gs by hand.

Moreover, 1f stations were to submit reports for five weeks per year, or approximately
10% of their programming, RIAA would have more than ample data upon which to base its
member distribution. As Brian Parsons of Clear Channel states, submission of a 10% sample
would translate into reports of use for fully 10,000 songs per vear for just a single music-
imntensive station. Parsons 4 43. When one remembers that data will be submitted not just for
one station but on an industrywide basis, it is easy to see that the amount of data provided to
receiving and designated agents, even on a sampling basis, will be enormous.

In any event, services should not be required to provide monthly reports in the rigid
formats outlined in the proposed rule. Allowing services to report on a staggered quarterly basis,
for example, would greatly lessen the administrative burden on the services, without appreciably
affecting the flow of data to the collective agent. Moreover, there must be alternative reporting

formats besides the claborate electronic files requested by RIAA. Particularly for smaller

-39.



Broadcasters with limited staffing and computer power, and for those stations that do not use
automated systems, the burden of ereating the reports requested would be substantial. The PROs
accept handwritten logs and are able to administer their rovalties just the same; there is no reason
to foreclose this option in the sound recording royalty context.

In short, submiission of sampling reporting represents a reasonable balance between
administrative burden and accuracy. Incorporation of a sampling provision in the final
regulations will allow Broadcasters to focus on their primary business activity — over-the-air
broadcasting — instead of allowing their streaming tail to wag the over-the-air dog in so
'disproportioﬁate a manner.

C. The Intended Playlist Reporting Elements Should Be Narrowed to a List of

- Truly Necessary Elements That Excludes Information That Is Redundant,
- Impossible, or Highly Burdensome for Broadcasters To Provide.

The Copyright Office’s propbsed reporting elements for intended plaviists would impose
burdens on Broadcasters that are completely unnecessary to serve the designated agents’
statutory function. Some of the elements would be impossible to provide; others would be so
burdensome as to nullify the statutory licenses; many are duplicative elements that receiving and
designat’ed.agents simply do not need in order reasonably to identify the transmitted sound

recordings and their copyright owners.




1. - Elements That Broadcasters Propose To Provide: Service Name,
Sound Recording Title, Artist, Call Letters, and Date of Transmission

The following information wouid allow receiving and designated agents to determine
Broadcasters’ sound recording usage and accurately to distribute royalties: (1) name of the

Service or entity; (11) sound recording title; and (1i1) artist.

In the vast majority of cases, provision of title and artist information will be sufficient to

identify a sound recording. Indeed, Barrie Kessler, the Chief Operating Officer of Sound
Exchange, RIAA’s licensing and distribution arm, testified during the nonsubscription services
proceeding that for all sound recordings except possibly some included on compilations, title,
artist, and album name were sufficient to identifv the track. See Docket No. 2000-9, CARP
DTRA 1 &2, Tr. 11828-30 (Ki—:ss]er).ZO Moreover, even when a particular song performed by a
particular artist appears on more fhan one album — 7 e., on the artist’s ariginal release and on
compitation albums — it will be a rare case, indeed, where the copyright owner would change
based on the album on which the song appears. Certamnly, provision of title and artist
information is well within the ambit of providing copyright owners with reasonable notice of the
use of their sound recordings.

Actual marketplace experience confirms that title and artist information constitutes

sufficient identifying information. First, RIAA’s members have demonstrated by their actual

Further, to the extent that 1t is not available to Broadcasters, RIAA, as the representative
of approximately 90% of the sound recordings legitimately distnibuted in the United States, 15 in
a far better position accurately to ascertain this information than Broadcasters, who would be
forced to deduce or guess at the album title based on commercially available information.

I_O. Before becoming Chief Operating Officer, Ms. Kessler was the Director of Data
Administration for Sound Exchange.
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business practices that title and artist information alone suffices to identify a sound recording and
its copyright owners in the vast majority of cases. Record labels routinely send radio stations
songs with only title and artist information provided, along with the song’s length, in their
constant quest to obtain free airplay, Parsons 7 6. The whole point in sending this music to radio
stations is to get it played so that consumers will purchase the recording. The record labels must
believe that title and artist information alone is enough fo allow the consumer to identify the song
in order to buy it; otherwise, they would regularly provide radie stations with additional
identifying information.

Second, industry publications to which record labels subscribe in order to obtam radio
station playlist information — e.g., Radio & Records — identify songs by title and artist alone.- -
Again, if the labels were unable to identify songs based on these two bits of infonmation alone,
they would insist that these publications include additional identifying data for the songs listed in
the playlists.

Third, both ASCAP and BMI have issued per program licenses to radio stations that

“allow radio stations to identify songs by title and artist alone, among other options. ASCAP, for

example, allows sound recording identification based on “the title thereof and the name of one of
the composer, or publisher or performing artist.” See ASCAP Local Station Per Program radio
License (South Florida), at 4 (emphasis added). Similarly, BMI permits identification based on
“the title thereof, and the name of one of the compaser or publisher, or after December 31, 1999,
the performing artist (if the performance was made by means of a recording). See BMI

NREMLC 1998 Single Station Radic Per Program License Agreement, at 6 {emphasis added).
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Tndeed, in a rate court proceeding against ASCAP a few years ago, the cowt held 1h.at ASCAP
had overreached in demanding additional identifying data elements in its reporting requirements
and instead required ASCAP to allow stations to jdentify songs based on ““a composition’s title
and the identity of either the performer, composer, or recording artist.” Unired States v. ASCAP
(In re Salem Media), 981 F. Supp. 199, 221 (S.D.N.Y. 1997).

Broadeasters are also willing to provide their call letters and transmission date, in some
fashion, somewhere in their reports, if providing such {ields is consistent with a broadcaster’s
data system; however, such information does not appear to be necessary to determine a |
licensee’s sound recording usage.

While designated agents are at liberty to use additional data elements in carrying out their
distribﬁtion function, there is no basis to place the burden on Broadcasters to hunt down and
provide that information. The U.S. District Court for the Southern District of New York rejected
a similar argument by ASCAP in Unired Staies v. ASCAP (In re Application of Salem Media et
al }, 981 F. Supp. 199 (S.D.N.Y. 1997). There, ASCAP had argued that radio stations operating
on a per program license (whose fee depended on the identity of the musical works performed)
should be required to report: (1) title; (2) name of composer, author, and publisher; (3) name of
performing artist; (4) name of record company; and (5) all other information as to composet,
author and publisher in full as shown on the label.” Id. at 221, There was evidence at trial,
however, that ASCAP was actually able to identify songs based on title and artist information
alone. See id. Despite ASCAP’s argument that “the more information the station gives us, the

* easier it is to identify the work,” the court found that “ASCAP’s reporting requirements are



excessive.” Id. The court then scaled back ASCAP’s proposed reporting requirement to include
only (a) title and {(b) publisher, composer, or recording artist.” 7d. No further information
should be required from Broadcasters here.

Nor has RIAA offered any demonstration of the scope of thé errors that failure to proﬁde
additional information would produce or the burden that addressing those errors would impose
on receiving or designated agents. Even il additional information will marginally enhance
accuracy, that added accuracy commes at a huge cost to all transmitting services. RIAA should
bear the burden of dezﬁonstraﬁng that the benefit of that added accuracy justifies the cost.
Broadcasters submit that RIAA will be unable to sustain that burden, particularly where,. as here,
RIAA has no basis to believe that added accuracy will significantly affect the fees paid by
Broadcasters to copyright owners or will have a significant impact on designated agents’
distribution.

The Copyright Office should carefully examine each proposed reporting element and
determine if it is absclutely necessary in order to identify the sound recording in light of the
collecting and reporting burden that requiring that element to be reported would impose on the
services. Broadcasters submit that their proposal more than serves the relevant need.

| 2. Broadcasters Should Not Be Obligated To Provide Information t]lat.

the Record Labels Themselves Do Not Consider Important Enough
To Provide to the Services.

As previously discussed, the great majority of the music that Broadcasters play is
provided to them by the record labels in order to obtain free airplay, and the labels themselves do

not provide most of the data elements that their collective now seeks, As a matter of




fundamental fairness, and to allocate the burden on the party best able to shoulder 1t,
Broadeasters should (in any event) not be required to report information concerning a particular
sound recording if the sound recording was obtained from a record label and that label did not
supply that information to the broadcaster to begin with.

Further, one goal of RIAA in seeking the extensive information in the Proposed Rule
appears to be to build its own séund recording database. Indeed, RIAA itself has admitted in a
recent filing that it has already been doing precisely that. See Reply of the Copyright Owners
and Performers to Petitions Filed by Webcasters and Commiercial Broadeasters, at 83 n.238 (Apr.
1, 2002) (arguing that Sound Exchange is a “more efficient distribution agent” due to “the
thousands of sound 1‘ecordings for which data has been obtained and entered into the
SoundExchange database™ from subscription services’ music reports). It makes no sense to
obligate every service to duplicate the task of burdensome reparting.

3. Numerous Elements of the Proposed Rule Are Impossible,
Unreasonable, or Unnecessary To Provide and Should Not Be
Required.

Broadeasters oppose the mclusion in the regulation of the foellowing reporting elements,
which are unnecessarily duplicative, unduly burdensome, and, in some cases, simply impossible
to provide. Because RIAA has provided no justification for any of the proposed data
requirements, Broadcasters are left to speculate in many cases as to the reason that they are
included in the Proposed Rule. In these comments, Broadeasters offer a preliminary response
based on their incomplete understanding of RIAA’s goals. Full response must await RIAAs

showing of need.

(
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A Type of Program: Aychived, Looped, Continuous, or Live

The only basis to require information regarding the type of pro gram is if licensees’
rovalty obligations are set differently according to the type of program in which the performance
is made. In their Petition to Set ‘Aside the CARP Report, Broadcast.ers explained that there 1s 1-10
basis in the record to set rates for performances in archived programming and substituted
programming any differently from radio broadcast simulcasting — since it is the very same over-
the-air programming (albeit transmitted on a time-shifted basis). Thus, Broadcasters submit that
the Librarian should set aside as arbitrary and unsupported by the record, the CARP’s
determination that archived programming and substituted programming transmitted by radio
Broadcasters should be subject o the webcaster rate rather than the radio broadcaster rate.

Insofar as this proposal is aimed at monitoring compliance with certain statutory
conditions governing archived and continuous programs (see 17 U.S.C. § 114 (d)}(2)(C)(ii)), és
discussed in Part I.B.4 supra, Broadcasters do not believe that copyright owners are entitled to
such records.

Finally, providing this information would be unreasonably burdensomé. Neither
Broadcasters’ automation softwate nor their scheduling software typically has a data field for
this 1tem, and most systems to do not allow users to create their own flelds. Van Hook, 4 4-5;
'Ha]ybunon 9 10. Broadcasters would be reliant on third-party software vendors to, in effect, re- -
write their programs for their benefit. Most software vendors that cater to the broadeast industry
do so with very little programming staff, and the database changes alone would take many

months and unknown monetary mvestment to complete.



b. Time Zone Where Transmission Originated

Designated agents do not need time zone information in order to achieve reasonable
accuracy in member distributions. As explained in Part IILB infra, perfect accuracy is a Jargely
wnattainable goal and will cause the reporting burden to exceed the value of the license if the
Copyright Office insists upon such a draconian standard.

c. Numeric Designation of Place of the Sound Recording Within
an Archived Program

Receiving and designated agents do not need to know the numeric designation of the
place of the sound recording within an archived program in order to calculate either royalty

payments or distributions for Broadcasters. Identifying the numeric designation of the place of a

. sound recording within an archived program is unrelated to gauging sound recording usage, as it
does not even provide enough information to match listeners with sound recordings, assuming
that all of the other information necessary to do so were otherwise available. Broadcasters can
only speculate that this proposed requirement is geared solely toward monitoring compliance
with statutory conditions, which they believe is an improper use of sound recording usage
records. See supra Part. L. B.4.

Further, this is just not a type of data that Broadeasters track, and Broadeasters do not
even have a field in their music databases to store this information. In addition, most archived
programs on Broadcasters’ websites originate with third parties, and many of them are talk-
oriented, with only occasional use of sound recordings. As discussed in Part V below,
Broadcasters have no control over the content of these programs, receive limited or no

' information from third parties indicating sound recording order, and generally do not have the
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ability to require third parties to provide this information under existing contracts. Even if they
did, the costs of tracking would far outweigh the benefit of streaming these programs,
Broadcasters Jikely would simply exclude archived programming from their websites, an
undesirable result. Parsons 9 32.
d. - Start Time

Designated agents do not need to know the start time of each transmission in order to
achieve reasonable accufacy in member distributions, Rather, this proposed requirement appears
aimed more to monitor compliance with statutory conditions, which Broadcasters believe 1s an
improper use of sound recording usage records. See supra Part. LB.4,

e. Duration

Receiving and designated agents do not need to know the duration of each and every
sound recording that Broadeasters stream. It has no bearing on which recordings were played
.and thus has nothing to do with the rovalties paid. RIAA apparently included this data field
under the expectation that the RIAA might prevail on its request for the CARP to adopt a long
song surcharge. Since the CARP rejected this request, the information is clearly irrelevant to the
recordkeeping obligations under the statutory license.’” Given the complete irrelevance of
duration information to the rovalty calculation and distribution process, the Copyright Office

should delete this data item from its recordkeeping requirements.

1] . . L . . : .
Even if Broadcasters believed that monitoring compliance with the sound recording

performance complement were an appropriate use of sound recording use records (which they do
not), this information is not even relevant to that activity.
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f. ISRC

RIAA’s request to receive the International Standard Recording Code (“ISRC”) is
extraordinarily overreaching. As the Copyright Office is no doubt aware, the ISRC constitutes a
unique 12-character identifier for a recording such that providing this code would enable the
recording industry quickly to identify each sound recording transmitted and would obviate the
need to provide the other data elements in the intended playlist. By definition, the code indicates |

'~ the country of origin, the 01‘iginal_cop'yri ght owner’s name, a reference vear, and a five digit
number unique to the particular song. See International Standard Recording Code (ISRC)

- Handbook: Incorporating the ISRC Practical Guide, § 3.5.1 (1st ed., Jan. 2002). Revised
parameters for implementation of the ISRC system, also known as ISO 3901:2001, were-

published just recently, on October 1, 2001, The parameters required that the ISRC be encoded

| in a compact disc’s sub-code (Q channel) during the disc mastering process, and thus must be
encoded into the pre-master of a track before it the album master is even made - not available to
the naked eye. See International Standard Recording Code (ISRC) Handbook: Incorporating the
ISRC Practical Guide, § 3.7.1 (1st ed., Jan. 2002). In the Umted States, RIAA is the sole
National ISRC Agency, and is charged with doling out to record companies blocks of numbers to
identifyr their sound recordings and music videos.

Barrie Kessler, Sound Exchange’s Chief Operating Officer, testified during the

nonsubscription services proceeding that “there’s no public place to go and get the ISRC
number.” See Docket No. 2000-5, CARPDTRA 1 & 2, Tr. 11836 {Kessler). Even RTAA i1tself]

which owns and controls the database of ISRC mformation, does not have access to ISRC
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information for all sound recordings in its repertory. Rather, that information exists for
“somewhere . . . in between’™ 10-80% of those recordings, and it widely varies among RIAA
members and among individual labels within each member depending on their individual
business practices. See id. at 11834-35, 11839 (Kessler). The older a sound recording is, the less
Jikely that it will have an affiliated ISRC, Id. at 11836 (Kessler).

More ironically still, RTAA guards what information it has in secret. 7d. at 11836-37
(Kessler) (conceding that “[tihere’s no place to access it currently™). Although Ms. Kessler
admitted that RIAA could make its sound recording database containing ISRCs available to the
public if it chose to, thus far, RIAA has refused to do so. Jd. at 11837-39 (Kessler). Nor did Ms.
Kessler have any idea whether RIAA would, in the future, release this information to the public.
~ Jd. at 11838-39 (Kessler). Ms. Kessler acknowledged that this field was typically not populated
in the records submitted by the preexisting subscription services pursuant to the interim
regulations because “you can’t read this number, you can’t find it.” /d. at 11837-38 (Kessler).
Nevertheless, she insisted that this field should be a required element because RIAA “wanted to
provide a format that we could use in the future as well as the present.” 7d. at 11837-38
(Kessler). Until ISRC information becomes broadly available to the general public (or at least
available to Section 112 and 114 statutory licensees), the Copyright Office should not'reqﬁire
this information to be reported at all, even if it might be “available and feasible” for a handful of

sound recordings.

t
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g. = Release Year

Receiving and designated agents do not need 1o know the release year for each and every
sound recording to be reported. The record labels frequently do not provide this information
when they service radio stations with free music. See Van Hook, € 12; Rhodes 9 10. As stated
above, title and artist information alone is sufficient to identify the vast majority of sound
recordings, and Broadcasters are willing to report this information. Provision of release year
information on top of these data elements would be redundant.

Moreover, provision of this information would be enormously burdensome. Most
Broadcasters do not maintain release vear information in their software systems. 1t would
require countless hours of manual labor to in some mstances redesign software to create a field
for this information, research the correct release years as indicated in the copyright notice, and

then input the release years for cach sound recording in their databases. In light of the

duplicative nature of this information and the burdens associated with maintaining and prbvidin g
it, the Copyright Office should strike this proposed reporting element from its intended playlist.
h. | Recording Label
Once again, RIAA has failed to show any reason why receiving or designated agents
need 1o know the Jabel for every sound recording transmitted in order to identify those sound
recordings — the information is cumulative of title/artist information, which Broadcasters have
already offered to provide. Moreover, most radio stations do not track this information once they

receive music from a label. To go back and create a field for this information and backfill this
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information would impose a huge burden on the industry. Indeed, if the promo CD was
separated from its original packaging, it may not even be possible for the radio station to do.

i. UPC

Receiving and designated agents do not need UPC information to identify the sound

recordings played, UPC is just another way to jdentify a sound recording, which Broadcasters’
proposal to report title and artist information already achieves. There is no reason to provide
nine ways to skin a cat when only one will suffice,

It is ironic that RIAA is even Vrequesting this information, as the vast majority of CDs that.
RIAA’s members provide are promotional versions that do not even contain UPC or any other
retail information. Most, if not all, of their databases do not have a field in which to store this
information. Tn fact, there is no good business reason for Broadcasters to track this information
in their over-the-air operations, nor should they bre required to do so here. It makes no sense
whatsoever to require Broadcasters to bear this burden when RIAA itself has failed to provide 1t
in the first instance and, in any event, does not need it to caleulate rovalty payments and
distributions.

j- Catalog Number

Catalog number — the label’s internal tracking number for a particular release — is a
similarly unnecessary piece of information for RIAA to collect because it is just another nieans
of identifying a sound recording, Broadcasters repeat: title and artist information is sufficient
identifying information for the overwhelming majority of sound recordings. Provision of

additional information constitutes an unjust data benanza.




Moreover, most Broadcasters’ systems dﬁ not even have a field to store this information
and should not be required to implement extensive software modifications to create and populate .
one. In the majority of cases, record company promotional disks do not contain this information.
Under such circumstances, Broadeasters should not be required to report this information .
k. Copyright Owner Information
Receiving and designated agents do not need copyright owner information from
" Broadcasters in order to allocate royalty distributions. Designated agents can and do obtain such

information directly from copyright owners See Docket No. 2000-9, CARP DTRA 1 & 2,

Tr. 11836-38 (Kessler). Again, this information is merely another means of identifying the

. ~ sound recording and, as such, is duplicative of the Broadcasters’ proposal to provide title, artist, -
“and album information. This information also risks being out-of-date, as copyright owners often
change.

In addition, the record labels 1hem§e]ves do not always provide copyright owner
information when they service Broadcasters with free CDs. Thus, most Broadeasters do not even
maintain a field for this information in their databases, much less populate such a field. The
burdens imposed on Broadeasters to modify their software. add this field, 2nd populate it would
he substantial and would certainly outweigh any marginal benefit that RIAA might argue would
be achieved by receiving this information.. Once the record labels” collective has identified a
particular sound recording - which, in most cases, it will be able to do fram the title and artist

information that Broadcasters have offered to provide — it is in a far better position to ascertain
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the copyright owner directly from the labels than Broadcasters are to report that information in
ihe first instance.
I Station Format

RIAA’s quest for station format information is an Improper fishing expedition. for
information that receiving and designated agents plainty do not need. A station’s format has no
relevance to fee collection or distribution. The more likely explanation for RIAA’s attempt to
obtain this information is to collect useful marketing information (i.e., determine sound
recordings with “cross-over” appeal) in order to target more accurately its promotional efforts

and perhaps even program competing webcasting channels. As Broadeasters discuss in Part VII .

' below, the Copyright Office should not permit RIAA to abuse this recordkeeping rulemaking in

this manner. |

Moreover, Broadcasters do not currently maintain a field in their digital automation
systems to track and print format information as a line item in their playlogs, and cannot
maintain such information on a song-by-song basis, as songs could be played on stations of
varying formats. Even scaled down, the recordkeeping requirements will be burdensome enough
without requiring Broadcasiers to jump through additional hoops to provide information that
serves no useful purpose in caleulating and distributing rovalties,

D. The Listener Log Requirement of the Proposed Rule Is Unreasonable for
Internet Streaming by Broadecasters.

At the outset, it should be noted that ary request for user-identifving information raises
significant privacy concerns. RIAA must provide compelling reasons for seeking to overriding

. listeners’ right to privacy (which it has manifestly failed to do) and Broadcasters and their
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listeners should have the right to respond. Stream listeners should not have to worry about how
~information about their listening habits may be used.

Moreover, the listener log requirement of the Proposed Rule creates a multitode of
additional burdens for Brﬁadcasters. The Proposed Rule exalts perfection over reasonableness
and raises significant issues of technical possibility, burden and relevance. A far simpler report
of listenership should suffice.

Broadcasters typically use third paﬁy services to stream their broadcast programming
over the Internet. Most do not receive server records from their respective service providers on a
listener-by-listener basis. In response to broadcaster inquiries, these third parties report that such
logs may be technically feasible, but would require expensive development work to implement.
Of course, Broadcasters would be forced to rely upon the accuracy of the third-party data rather
than attesting to it themselves. For this reason, Broadcasters should not have to report system
failures, as these records are in the hands of third parties and not controlled by Broadcasters
themselves.

Even where detailed records are available, the potential volume of iﬁfen‘nation n the
iistener Jog is enormous. For each session on the website, the service nust provide seven fields
of information ebout each listener, including the date and time that a user logs in and out, the

time zone and couniry that the user receives the transmission. The magnitude of the data '
required is staggering. For example, MeasureCast, Inc. reported that the 1,353 Internet radio
stations it measured for the month of February 2002, streamed a total of 22,764,225 hours of

music, news, and talk programming to some 2,733,823 listeners.
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Ditp:/fwww measurecast.com/mnews/pr/2002/pr20020308m htmi (Press Release of March &,
2002). This would amount to billions of data records for millions of listeners even for this
sample of stations for a single month.

This number increases exponentially when one recognizes that the number of listeners to
a stream is much smaller than the number of listener sessions that log in and out of the stream.
In the course of one sitting, a single user may be logged in and out dozens of times, and the
proposed regulations would require a separate report for each new session. More staggeringly
still, these numbers quickly magnify into trillions of seven {ield data records when one factors in
the hundreds of services that will be submitting records under Section 114.

Against this crushing burden is an extremely small potential benefit. Broadcasters
 typically can provide aggregate Internet listener data expressed in monthly “Aggregate Tuning
Hours,” or ATH. From those data, it is possible to determine the average number of listeners to
the service at any given time. Such a report would allow a very close estimate of the total
royalty fee due and a reasonable estimate of the number of listeners to any given performance.

By analogy, ASCAP and BMI distribute millions of dollars to a diverse group of musical
works copyright owners on the basis of statistical sampling. See supra Part HILB. Neither
ASCAP nor BMI require perfect accuracy and there is no justification for requiring Broadcasters
to provide it here.

Even bevond the foregoing, there are other significant problems with specific aspects of
RIAA’s request. For eﬁamp]e, the Proposed Rule requires reporting of various time data in the

local time or time zone where the user is located. It is not possible 1o determine with certainty

v
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any user’s location from Internet server logs. Althougl: the stream provider can capture the IP
address of the listener, this number does nét necessarily reflect the correct locale of the listener —
AOL users, for example, would likely appear in any reports as originating in Virginia, where the
majority of AOL’s servers reside, even if they are actually listening in Oregon. Kartak, 12,
Moreover, many Broadcasters do not require listeners to register. Further, even such a log-on
would not necessarily provide accurate information. More to the point, there 1s no valid reason
for receiving or designated agents to know where the user is located or to request time and date
data based on the user’s time zone, Similarly, the request for information about the country
where a listerier Is located similarly serves no purpose. There is no reason 1o require
Broadeasters to provide such information.

E. No Ephemeral Phonorecord Logs Should Be Reguired At All Given That (1)

No Ephemeral Fee Has Ever Been Based on the Number of Copies Made, (2)

the Office Has Fonnd That Such Copies Have No Economic Value, and (3)
the Burden in Maintaining Such Logs Is Substantial.

RIAA has made no showing to justify how a detailed ephemeral recording log bears any
relationship to the rayalty payments to be made for ephemeral recordings. In fact, the
nonsubscription services Panel was clear in its determination that the number of ephemeral
recordings made and destroyed, the songs recorded, and the creation and destruction dates of
those recordings were wholly unrelated to the rovalty payment to be made by the services. The
ephemeral recording fee was mérely a percentage of the toral performance license fee for any
and all ephemeral recordings.

Nor has RIAA made any showing that its pavments for ephemeral recordings will be

based on the number, dates and times of copies made. In fact, because the ephemeral fee is



derived from the performance fee, designated agents should pay on that basis. Any other basis
would pay copyright owners of performed songs less than the revenue generated by those songs.
Thus, by analogy, ASCAP has long adhered to a “follow-the-dollar” approach - L.e., distributing
~ royalties to members whose works generated those fees. See, e.g..

htip:/Awww.aseap.com/plavback/1 999/september/payment.html (‘ASCAP is guided by a ‘follow-

the-dollar’ principle in the design of its payment system. In other words, revenues collected
from radio stations are paid out to those members whose works are performed on radio ... 7).
Nor can RIAA be heard to érgue that using performance fees as a proxy for ephemeral
recording rovyalties is inappropriate. That was precisely the model advocated by RIAA in the
nonsubscription services CARP. See RIAA’s Proposed Findings of Fact and Conclusions of
Law, Docket No. 2000-9, CARP DTRA 1 & 2, § 244 (Dec. 3, 2001) (proposing ephemeral fee of
10% of performance 1'.0}-*311}").
Moreover, it would be unreasonably burdenseme for Broadceasters to develop the systezﬁs
‘necessary to provide the requested log. The sound recording identifying elements are unduly
burdensome tb report for the reasons discussed in Part 1I1.C above. Broadcasters currently do
not track ephemeral copies because it made no sense to do so from a business perspective. It
would be enormously expensive to develop software to track this information and, m-
Broadcasters’ view, pointless given that (a) these copies bear no relation to the eph_emera] license
fee and (b) the Copyright Office itself already has determined that such copies “have no
cconomic value independent of the public performance that they enable.” See U.S. Copj*riéht '

Office, DMCA Section 104 Report at 144 (Aug. 2001).
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On top of the irrelevance and burden of tracking these copies, the sheer paperwork in
maintaining these records would be enormous. Across all Section 112 licensees, the volume of
paperwork would be crashing —faced with so much paper, it is difficnlt to imagine what benefit
RIAA perceives it will gain from these records.

IV. NON-FEATURED PERFORMANCES OF SOUND RECORDINGS AND
FEATURED PERFORMANCES ON TALK-BASED CHANNELS SHOULD BE
EXPRESSLY EXCLUDED FROM ANY RECORDKEEPING REQUIREMENTS.
A. Non-Featured Performances

RIAA’s Petition for Rulemaking expressly acknowledged that it was not requesting that
the Copyright Office establish recordkeeping requirements for non-feature uses of music, such as
incidental or background uses. See Petition for Rulemaking To Establish Notice and
Recordkeeping Requirements for the Use of Sound Recordings in Certain Digital A'udio Serviées
(May 24, 2001) (*We also reserve the right to request information concerning non-featured uses
of sound recordings, although we have not done so at this time.” (emphasis added)) ("RIAA
Petition”).

The Proposed Rule, however, does not specify the types of sound recordings for which it
proposes that records be kept. On its face, it could be read to require users to maintain records
relating to non-feature uses of music in addition to feature uses. Thus, the Office should clarify
that the recordkeeping requirements apply only to feature nses of sound recordings. No
- Section 112 or Section 114 license to date has imposed a separate license fee at all, much lessa -
performance-based license fee, for incidental uses. In the nonsubscription services proceeding,

the CARP proposed a feature fee but specifically excluded from the license fee “transmissions or



]‘E‘{I‘EI‘I].SDﬁSSiOI”lS that make no more than incidental use of sound recordings, including but not
limited to, certain performancés of brief musical transitions. brief performances during news,
talk and sports programming, commercial jmgles, and certain background music.” See Jn re
Rate Seiting for Digital Performance Right in Sound Recordings and Ephemeral Recordings,
Report of the Copyright Arbitration Rovalty Panel to the Librarian of Congress 108 (Feb. 20,
2002) (public Vel.‘sion).]2

B. Featured Performances on Talk-Based Channels

The burdens imposed by a reporting requirement for featured perfomnauceé in talk-based
programming would also nullify the value of the statutory Hcense with respect 1o that
: prOgramming. First, many of talk stations are programmed by third parties, which, in and of
itself, raises the reporting concerns discussed m Part 11.C, ebove. Moreover, 3f Broadeasters
were required to report these minimal featured performances, the monitoring burden in
identifving those sound recordin s could not be justified against the relatively few performances
that were made and, in itself, likcly would render the statutory license unusable. To address this
problem, the Ofﬁce s.hould.a]._low services transmitting talk-based programs to relv on
cémmercially reasonable estimates of the number of featured performances in that programming
rather than forcing them to search for the proverbial “needle in a haystack™ merely to salisfv

RIAA’s data fetiéh.

"% In any event, it is next to impossible for copyright users or owners o track non-feature
performances of music on radio. Cf United Siates v. ASCAP (In re A pplications of Salem Media,
et al), 981 F. Supp. 199, 219 (S.D.N.Y. 1997) (finding that a radio station could not reasonably -
“monitor and report its incidental music use” and that ASCAP could not track such use). To
require such reporting would render the statutory licenses wholly useless.
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V. BROADCASTERS SHOULD ONLY BE REQUIRED TO EXERCISE
REASONABLE, GOOD FAITH EFFORTS TO OBTAIN PLAYLIST
INFORMATION FROM THIRD-PARTY PROGRAM PROVIDERS.

Broadcasters can reliably provide reports of use containing the above-referenced
elements in Part II1.C.1 for their original programming. As discussed in Parts ILE and V,
however, a portion of each company’s programming comes from third parties, and Broadcasters
must rely .on the information provided to them by their third-party programmers. Broadcasters
propose that for channels pro graﬁnned by third parties, Broadcasters will make a good faith
effort to request this information from those third parties and provide it the copyright owners,
similar to the good faith effort required of PBS and NPR stations in their reporting to ASCAP
and BMI under the terms of the Section 118 license. 37 C.F.R. § 253.3(e). In no event should
Broadcasters suffer any consequences if a third-pai'ty programmer fails to provide them with this
information or provides them with incomplete information. Rather, Broadcasters should only be
required to provide to the copyright owners” designated agents what they themselves receive
from third parties.

V1. THE NOTICE AND RECORDKEEPING REQUIREMENTS SHOULD PROVIDE

FOR A TRANSITIONAL COMPLIANCE PERIOD AND SHOULD ALLOW FOR
GOOD-FAITH REPORTING ERRORS OR INADEQUACIES.

The Copyright Office’s recordkeeping requirements, as ultimately adopted, may require
Broadcasters to maintain and report records of use that they previously were not required to
keep. No doubt, Broadeasters will need a transitional period to make appmpriat.e adjustiments to
their software, databases, and record preservation practices, Accordingly, Broa.'dcastersr propose

that the Copyright Office institute a one-vear transition period during which Broadcasters will
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exercise commercially reasonable efforts to provide the records to receiving and deéi gnated
agents, But will suffer no adverse consequences from the provision of incomplete or incorrect
information.

Even after the 1‘equirements_go into full force, there will inevitably be reporting errors
despite Broadcasters’ efforts to supply accurate information. Therefore, the Copyright Office’s
recordkeeping provisions should provide that good faith reporting errors or madequacies will not
deprive Jicensees of the statutory license nor subject Broadcasters to other sanctions. Rather, the
Office should include provisions providing that in the case of a good-faith reporting errbr
identified by a receiving or designated agent, Broadcasters and agents will cooperate to resolve

such errors.

VII. THE OFFICE SHOULD MAKE CLEAR THAT THE CONFIDENTIALITY
PROVISIONS CONCERNING USE OF AND ACCESS TO RECORDS ADOPTED -
BY THE ARBITRATION PANEL IN THE NONSUBSCRIPTION SERVICES
PROCEEDING APPLY TO ALL RECORDS REQUIRED TO BE SUBMITTED
AS A RESULT OF THIS RULEMAKING.

Regardless of the recordkeeping requirements adopted, it is absolutely essential that the
Office impose strict confidentiality requirements over the use and disclosure of the reports. The
arbitration panel in the nonsubscription services proceeding has already proposed confidentiality
terms, with the consent and support of RIAA, that govern “statements of account” and “any
information pertaining to statements of account™ that Broadeasters and other nonsubscription
services may designate as confidential. See CARP Report App. B, at B-13 to B-19. The

provisions restrict access to that confidential information to:




(H “[t]he Receiving Agent or a Designated Agent, subject to an appropriate
confidentiality agreement, who are engaged in the collection and distribution of
rovalty payments hereunder and activities directly related thereto, who are not
also employees or officers of a Copyright Owner or Performer, and who, for the
purpose of performing such duties during the ordinary course of employment,
require access to the records’;

(2) independent auditors; and

(3 in connection with a bena fides fee dispute or with future CARP proceedings,
outside counsel, consultants, and other authorized agents to the parties.

CARP Report App. B, at B-16.

With respect to use, the provisions mandate that “[1Jn no event shall the Receiving Agent
or Designated Agent(s) use any Confidential Information for any purpose other than royalty
collection and distribution and activities directly related thereto.” CARP Report App. B. at B-
14."3 Broadcasters request that the Copyright Office make clear that these terms apply to all
records required to be maintaned and reported as a result of this rulemaking.

The reason for imposing such strict confi dentiality requirements is clear. The mMusic
performed by a radio broadeaster ic 2 valuable asset that reflects the competitive character of the
broadcaster. A convenient list of performances is particularly vulnerable to abuse by the
broadcaster’s competitors. Moreover, perfermance information has great economic value to
record companies. Indeed, record labels routinely pay companies such as BDS Spin and

Mediabase 24/7 substantial sums of money to obtain precisely the information that RIAA now

s The provisions do allow the Desi gnated Agent(s) to report confidential information in

aggregate form “'so long as Confidential Information pertaining to any Licensee or group of
Licensces cannot directly or indirectly be ascertained or reasonably approximated.” CARP
Report App. B, at B-14.




seeks to obtain for free in this rulemaking. The labels should not be allowed to obtéin free use of
{his valuable information for purposes unrelated to the administration of the statutory license.
Although the Copyright Office has included a confidentiality provision in the Proposed
Rule that prohibits use of the information “for purpoeses other than rovalty collection and
distribution, and determining compliance with statutory license requirements, without express

consent of the Service providing the Report of Use,”"

the proposed provision currently allows
the record labels themselves and other copyright owners access to this valuable marketing
mformation. For a number of reasons, access to these records shonld be strictly limited to the
collective agents. First, the CARP already has forbidden access to records by “employees or
officers of a Copyright Owner or Perfornier,” as discussed above. Second, copyright owners are
entitled to access records of use only of their own sound recordings, not of all copyrighted
works, See 17 U.S.C. §§ 112(e)(5), ]14(0(4)(A); Interim Regulations on Notice and
Recordkeeping for Digital Subscription Transmissions, Docket No. RM 06-3B, at 8 (July 1,
1998). Because radio stations will be reporting nusic use on an aggregate basis, not separated
oul on a copyright owner-by-owner basis, only the agent should view these records. Third,
despite the use restriction contained in the Copyright Office’s praposal, the risk for mischief'is .
simply too great in light of the substantial commercial value that such records embody. Finally,

it would be economically unfair for the Office to allow the record labels themselves to access

this data because its value was not reflected in the CARP’s proposed rovalty fee for

1 For the reasons discussed in Part 1.8.4 supra, Broadcasters believe that monitoring

compliance with statutory license requirements is an improper use of the records.
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nonsubscription services. Rather, the CARP proposed fees before any reporting requirements for
nonsubscription services were in place that would have put the CARP on notice that the value to
the labels of receiving this information should be reflected in the license fee in the form of a
discount.

In short, the Copyright Office should ensure against this misuse of information by
applying both the use and access restrictions described above to all records required to be
maintained as a result of this proceeding.

CONCLUSION

Congress made abundantly clear that i enacting Sections 112 and 114, it did not intend
to disturb the symbiotic relationship between the record and radio industries, which has served
each industry well for vears and caused them both to thrive. The Copyright Office’s proposed
recordkeeping requirements are particularly troubling for Broadeasters because they fail to
account for this special relationship between the two industries and the longstanding business
practices that have developed over the years. Most fundamentally, record labels and radio
stations have routinely relied on title and artist information alone to identify sound recordings
when (a) the labels send songs to radio stations to get them plaved over the air, (b) radio stations
announce the songs that they are playing, and (¢} trade journals such as Radio & Records, upon

“which both record labels and radio stations rely, publish playlists of what was actually plaved.
Similarly, ASCAP and BMI have required reporting of only title and artist information, among

other options, by those radio station licensees that challenged more burdensome requirements,
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The Cop}ﬁ'i ght Office’s proposed playlist requirements are completely at odds with this
Jong-established practice. In addition to title and artist information, the Copyright Office’s
current proposal would have stations supply no fewer than seven additional data clements geared
toward identifying the sound recordings that Broadcasters transmt. Radio stations simuply do not
have this additional information . 1t would be particularly perverse for the Office to require radio
stations, rather than the record labels (who presumably already have information concerning
their own sound recordings) to hunt down and report this information. The Office’s proposed:
listener log and ephemeral log reporting requirements are similarly burdensome and unnecessary.
Substantially scaled back requirements will achieve the same goals, with little sacrifice 1n
accuracy and huge gains m-efliciency.

Tf the Office’s requirements go into effect unaltered, they will Tikely force most ]‘adio.
stations to cease sireaming altogether, particularly given that streaming is only a tiny part of what -
radjo stations do and is offered primarily as a courtesy to stations’ loca) listeners rather than from
any illusions of achieving a viable business model in the foresecable future. This result is no
good for anyone — not Broadeasters. not the Jistening public, and not even the labels, who would

be deprived of the additional exposure that their songs get over the Internet in the same format
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that they like so much over the air. The Copyright Office should reject the Proposed Rule and

adopt a rule based on these comments.

Mook Qoeshy ko

WEIL, GOTSH&I, & MANGES LIP

By: R.Bruce Rich
' Mark Jacoby
Fiona Schaeffer

767 Fifth Avenue
New York, NY 10153
(212) 310-8000
(212)310-8007 (Fax)

Counsel For
RBonneville International Corporation,
National Association of Broadcasters,
and Susquehanna Radio Corp.

April 5, 2002

Regpectfully submitted,

v K A0

WILEY REIN & FIELDING LLP

Bv:  Bruce G. Joseph
Karyn K. Ablin
Dineen P. Wasylik

1776 K Street NW
Washington, D.C. 20006
202.719.7000

Caounsel jor:
Clear Channel Communications, Inc.,
National Association of Broadcasiers,
National Relicious Broadcasters Music
License Committee, and Salem
Communications Corp.




INDEX OF STATEMENTS

A. Statement of Jaime Kartak, Bonneville Chicago Radio Group

B. Statement of Brian Parsons, Clear Chanunel Communications, Ine.
1. “Baby Got Back,” The Grandskeem
2. “Sugarhigh,” Jade Anderson
3. “Uh Huh,” B2K
4 Excerpt from Radio & Records

C.  Statement of Gregg Lindahl, Cox Radio, Inc.

D. Statement of Mike Cary, Crawford Communications

E. Statement of Amy Van Hook, Entercom Communications Corp.
1. “Fly Away From Here,” Aerosmith
2. - “Somewhere Out There,” Our Lady Peace

3. “Everybody Got Their Something Sampler,” Nikka Costa
F. Statement of Harv Hendrickson, Northwestern Co]lege Radio
G. Statement of M ary Guthrie, Radio Nueva Vida Network

.. H. Statement of Rick Killingsworth, Salem Communications Corp.

1. “Tet’s Dance,” Hezekiah Walker featuring B.B. Jay & Dave Hollister
2, Jessy Dixon CD-R Compilation
3. ENCO data entry screenshots
1. Statement of Jim Tinker, Salem, KKLA Communications Group
1. Selector data entry screenshots
2. MusicMaster data entry screenshots
T Statement of Dan Halyburton, Susquehanna Radio Corp.

=

Statement of Dusty Rhodes, WAY-FM Radio Group
1. “Write Your Name Upon My Heart,” SONICFLOOd

2. “Say Won't You Say,” Jennifer Knapp







_ Before the o
LIBRARY OF CONGRESS
Washington, D.C.

In The Matler Of: | o Docket No. RM 2002-1

Notice and Recordkeeping for
Use of Sound Recordings
Under Statutory License

Statement of Jaime Kartak, Bonneville Chicago Radio Group

1. My name is Jaime Kartak, and 1 am the Director of Digital and New
Media/Webmistress for the Bonneville Chicago Radio Group. 1have been i the radio
broadcasting industry for 24 years in various positions including on-air talent, Music Director
and Program Director in major markets such as Chicago, Houston and Denver, I"ve been doing
web development for 6 years (2 of those full-time). The information in this statement 1s based on
my personal knowledge and experience and my discussions with Todd Clark, our Chief
Engineer, who is handling our str eaming implementation at our Chicago stations, and BJ
McCarty, our Station Manager.

Background

2. The company of which we are a division, Bonneville Tternational Corporation,
operates twenty radio stations in several markets, including Salt Lake City, Utah, St. Lows,
- Missouri, and San Francisco, California. In Washington, DC, we own the award-winning news
radio station, WTOP-AM, as well as Z104 (WWZZ) and classical station 103.5 WGMS. All
five of our Chicago-area stations — WTMX-FM/WTNX-FM, WNND-FM, WLUP-FM, and
WDRV-FM — recently began to simulcast their signal over the Internet. All five are music-
Intensive stations.

3. If the Copyright Office issues recordkeeping requirements for the use of sound
recordings under statutory license in the form currently proposed, we may well be forced to
discontinue streaming altogether. Our day-to-day operations simply cannot support the
additional time, effort, and expense that it would take to supply most of the requested
~information.




4. That said, we would like to continue streaming, and we of course wish to provide -

copyright owners with the information they need to get paid for their intellectual property. The
difficulty is in the details — it just doesn’t seem possible that the copyright owners truly need
niore than 18 separate fields of information about our playlists in order to administer their rights.
1t should be sufficient for us to provide the name of our service, along with song title and artist
name. This information, coupled with sampling of our listenership, is all that is needed to -
determine copyright ownership. The rest of the information requested by RIAA 1s redundant,
and misplaces the burden on our radio stations to provide data well outside our reaim of

knowledge.

Music Sources

5. We obtain at least 90% of the music we play directly from the record labels, In
addition, we purchase CDs when we need to add “gold.” or older, titles into our playlists and we
no longer have the product in our library. Our mere gold-focused stations probably purchase
music more frequently than our other stations. The only information we readily receive about
the songs we play is whatever is available via the liner or package notes or on the CD itself.

That usually includes title, artist, record company, and sometimes album name and copyright
information about both the musical work and the sound recording. When promo CDs have a
catalog number, that number is not necessarily the catalog number of the album the song appears
on. We don’t always receive this information — sometimes all we get from the label 1s artist
name and title of the song, particularly if we received the song via digital download orona
custom-burned CD. We do not believe we should be required 1o track and report data that the
Jabels do not provide to us with the music in the first instance. These recordkeeping
requirements are asking for information that the Jabels are in a better position to know about than

broadcasters.

6. All of our Chicago stations use Selector software, by RCS, to séhedule music. The

stations each have several hundred songs in their respective Selector databases. But even within
our small Chicago subset of Bonneville stations, the information that is currently kept about cach
song is not consistent; it varies by Program Director preference. We simply never needed to

track the kind of detailed information requested in order to run our business. Generally, we track

artist, title, song length, and record label, among other things, on each song. We track the album

name, when it is available. We do not, for example, currently keep track of the copyright owner,
and we certainly do not track information we dan’t receive from the labels, such as ISRC, retail

album catalog number or UPC code.

o



7. To ensure that our databases have all of the information that these requirements

* would have us report, we would have to hire someone to research the information, which would

greatly add to our data entry time and costs. Even if it did make economic sense for us to go
through this exercise, there is no guarantee that we would get it right despite our best efforts.
The information will be far more accurate if drawn from the record label’s own database of
sound recording information rather than from numerous radio stations sending employees to a
record store to guesstimate this information. Radio stations should only be responsible to
provide information that the record labels themselves have given to the stations o begin with,

directly on the promotional CD they provide.

8. We normally retain copies of our playlists for about 90 days. We do not have
data reaching back much further than that for most of our stations. As with our current playlists,
these olderplaylists do not contain all of the information sought by the proposed rule. Any
reporting that we are required to do for broadeasts made before the recordkeeping requirements
are finalized should be limited to existing records, as maintained subject to our normal document

retention process.

Incidental Music Use and Svndicated Programs

9. Our playlists do not include listings of incidental music used as background for
traffic and weather reports and news stories, in introductions o programs, as bumpers between
program segments, as disc jockey themes, and in promotional segments. As a practical matter,
we canmot track this sort of music usage. Similarly, our talk stations such as WTOP sometimes.
make incidental use of music, either as bumpers, background to stories, or in promotions. Ifthe
Copyright Office’s proposed regulations were to apply to our talk pro gramming, we would
consider pulling the plug on streaming even our talk stations.

10.  We also get many programming scgments from syndicators, whose focus itis to -

T

serve radio stations, These programs include specialty "event" shows from such providers as
MIJ1. Most of our syndicators currently provide us with basic playlist information, such as title
and artist. If we start requiring our program suppliers to provide us with more detailed
information about what is being plaved during their programs, 1 am hopeful that they may
provide it — on a going forward basis. However, for the same reasons that we could not provide
the more detailed data requested by the proposed regulations, 1 doubt the syndicators could
either. And if the syndicators nonetheless chose to leave off certain information, the added

research burden on our own staff would be considerable. In addition, figuring out how we would.




integrate the syndicator’s data with our own to prepare the single report requested by the

proposed rules is an additional expense, which will require ramp-up time, if it can be done at all.
Listener Logs

11.  We have only recently reestablished our Chicago-wide streaming operations after
an 11-menth hiatus. We work with Broadcast Electronics (BE) for our streaming needs. They
ensure that our music makes it from our broadcast to the Internct. We currently receive limited
information about listenership from BE. According to our contract with them, we should be able
to “access and determine listener traffic levels, including. but not limited to, listening hours.”™ It
i< unclear at this time whether the information will come in a format consistent with that required
by the proposed regulations. We anticipate that if we require more information than what is
currently provided for in our contract, we will have to pay additional fees to BE. Itis too soon to
tel] what those fees might be, but they have the potential to be substantial. It may not be possible

for BE to provide the kind of listener session-specific information sought by the proposed rule.

12, Regardiess of what information is provided by BE, there is no way for the listener
data to be completely accurate, even under the best of circumstances, For example, the data will -
show an inordinate number of users coming from “Herndon, VA.” This is because their Internet
Service Provider is AOL, and all AOL user’s [P addresses will link to Herndon, VA, even if the
end user is actually in Chicago. 1would not want to be the person who has to swear to the '
accuracy of the listener data, when it is coming from a third-party vendor and is known to have
inaccuracies such as the AOL problem. Broadcasters should not be held responsible for faults in -

" the technology that make it impossible to provide the data requested.

Ephemeral Phonorecord Log

13, The Copyright Office’s proposed recordkeeping requirements for the ephemerél '
recording license are perhaps the most burdensome of all. As I understand it, the CARP
proposed a rate for ephemeral copies equal to 9% of each streaming station’s performance fee. 1
A Not even sure our current computer systems are capable of tracking this kind of creation and
deletion activity. On our music-intensive stations, even one ephemeral copy per song streamed
would cquate to more than a million pieces of data being reported per vear. Our stations should
not have to keep track of the ¢reation and destruction of each and every copy of a song made in
the course of streaming the song when the rate set for making those copies has nothing to do with.-

the number of copies made.



Confidentialitv and Privacy

14, Finally, we are concerned about being forced to turn over so much commercially

_sensitive data about our intemal operations and listenership. Our playlists are the product of the

expertise and experience of talented programming professionals. We don’t want our competitors
to have easy access to our playlists, and we most certainly don’t want record labels to use data

we provide to create their own compeling services.

15.  Similarly, we are uncomfortable with the notion of providing listening data that

- would identify the listening habits of each unique listener to our stream. We do not want our

Jisteners to feel that their privacy is being invaded. Specific listener information is simply not

necessary to administer the royalty.

16,  We respectfully request that regardless of the recordkeeping requirements
imposed, only the collective agents have access to it. Moreover, the collective agents should be
strictly limited in their use of the collected data — it should be used solely to collect and distribute

royalties, and not for marketing or any other purposes.




Conclusion

Bonneville is a company built on a commitment to public service. Our stations in
Chicago have consistently won awards for their service to the people of Chicago and the
surrounding communities. We have only just begun consistently simulcasting our signal on the
Internet, and we see our stream as an important extension of our local community service as it
enables us to reach people who otherwise would be unable to receive our terrestrial broadcast
signal due to multipathing or other problems inherent in the infrastructure of a large metropolitan
area. If the recordkeeping requirements are enacted as proposed, we likely could not justify the-
enormous expense of radically changing the way we do business in order to comply. We think
this would be a shame, because these kinds of records do not seem to be really necessary to
administer a license. Certainly, ASCAP, BMI, and SESAC only require us to provide samples of
our playlists for short periods of time, and with far fewer data points, yet composers and |
publishers still get paid. We respectfully request that the Copyright Office adopt a strongly
scaled-back proposal — one that allows for sampling reporting, requires only the essential
identifying information about each song, and better accommodates the realities of broadcaster

operations; our existing relationships with record labels, and current technologies.
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Statement of Brian Parsons. Clear Channel Communications

1. My name is Brian Parsons, and I am the Director of Technology for Clear’
Channe! Radio Interactive, a division of Clear Channel Communications, Inc. (“Clear Channel™),
headquartered in San Antonio, Texas. My background is in information systems management, -
and I have several vears of experience at Jacor Conmmunications, where I built Intranet and
Internet applications, worked on stréaming imtiatives, and put together Jacor’s Internet platform, '
which Clear Channel adopted when 1t purchased Jacor in 2000. When Clear Channel created a
separate Internet division in Los Angeles, 1 briefly left the company to become President of
nTunes, an ecommerce company for the broadcast industry, but returned to Clear Channel in
2001 and assumed my current position after this separate Internet division was dissolved. My
statement is based on personal knowledge and on discussions with other Clear Channel radio

personnel and stream providers.

Clear Channel’s Operations

2. Clear Channel was founded in 1972 with the purchase of a single radio station in
San Antonio, Texas. Since then, Clear Channél has grown to include approximately 1225 radio
stations, making it the largest operator of radio stations in the United States. Clear Channel also
operates a number of television stations, outdoor displays and entertainment venues in 66
countries around the world.. All told, Clear Charmel has approximately 55,000 employees in the’
1U.S., 22,000 of whom are involved in radio-related duties. A great deal of information about

Clear Channel can be found at <swww.clearchannel.com>,

3. Clear Channel Radio oversees Clear Channel’s 1225 radio stations. Brozidcasting
across all 50 states and the District of Columbia, 1 every top ten market, and m 47-of the top 50, -

-




" " Clear Channel’s radio programming reaches more than 110 million listeners every week in
nearly évery demographic. Clear Channel radio stations generated nearly half of 1otal company -
revenue in Fiscal Year 2001. Our radio stations broadcast in dozens of different talk and music

formats, ranging from News/Talk to New Wave.

4, Clear Charmel Radio Interactive (“CCRI™), based on Covington, Kentucky,
manages Clear Channel’s approximately 847 radio station websites, as well as its radio streaming
operations. Although at one time Clear Channel also operated some Internet-only channels, they -
were all shut down last year. Clear Channel does not intend to stream Internet-only channels
until there’s a viable business model in place to do so. As of March 2002, approximately 211 of
Clear Channel’s stations were streaming their broadcast programnung. Just last month,
MeasureCast and Arbitron began to track Clear Channel’s streaming hours. For the week ending
on March 10, 2002, MeasureCast reported that Clear Channel sireamed more hours of online
programming than any other radio group in the world, As measured by Arbitron, Clear Channel
ranked second in the world in streaming hours for the month of February. Despite Clear
Channel’s success in attracting stream listeners vis-a-vis other companies, its stream listeners

_ constitute only a small fraction of its over-the-air listeners. Indeed, the number of unique
.- listeners to all of our streams combined represents the approximate cume of a poorly performing

small market radio station.

5. The Copyright Office’s recordkeeping requirements in their cuneﬁtly proposed
form are so burdensome that they outweigh any benefits in increased accuracy that they might
provide. Indeed, many of the proposed requirements are, quite simply, impossible to comply
with, even for a large, well-established radio broadcaster such as Clear Channel. Moreover,
streaming is only a small part of Clear Channel’s enterprise to make it more convenient for our
listeners to hear our broadcasts. Our decision of whether to continue streaming will depend on
whether it makes sense from a business standpoint to do so. In fact, just last year, Clear Channel
pulled the plug essentially overnight on all of its then-current streaming operations for several
months due to a dispute with AFTRA over the use of certain commercials i radio streams and to "
{he uncertainty in the sound recording royalties that we would have to pay to stream. Although
we were able to resolve the dispute with AFTRA and slowly have resumed streaming some of
our stations, that could change at anv time if business conditions change. While we recognize
that a business model needs to be worked out that will be fair for everyone; including
hroadcasters, record labelg, and the consuming public, the fees set by the recent CARP and the

notice and recordkeeping rules proposed by the Copyright Office each, independently, has the

' potential to end Clear Channel’s streaming operations.




Where Clear Channel Gets Its Music and What Information Tt Recéives

6. A major problem with the Copyright Office’s proposal is that it requires radio -

stations to report information concerning the songs that they play that our stations do not have.

- The proposal appears to assmne that radio stations and other services play music from actual

retail albums, which is not at all the case. Rather, virtually all of the songs that our stations play
are provided to them by the record labels for free in hopes that the stations will decide to add
those songs to their playlist. These promotional copies do not contain much of the information
that the Copyright Office proposes that we report. In fact, we receive many of these promotional
copies before the retail version has even been ]'eléased, so the retail information such as UPC
code, catalog number, and sometimes even the album title, is not available to anyone. Our radio
stations never receive any retail music unless it’s something the label sent to give away on the
air. In those rare cases when we do receive retail albums, the retail information often has been

stripped off.

7. About 50% of the music that the labels send us come in the form of CD-

Recordable discs (“CD-Rs™) that the label representatives have made themselves. These CD-Rs -

‘come in clear jewel cases with mailing labels, usually contain only one song, and typically

provide only title and artist. On occasion, the CD-R will contamn an entire albuni, in which the
album title will also be provided. Duration mformation is sometimes provided as well although -
we do not track it.  The information is sometimes tvped and sometimes handwritten onto a

sticker affixed to the CD. To iilustrate this point, I am attaching as Exhibit 1 to this statement a

- copy of a CD-R that we recerved from a label. As the Office can see, the CD-R contains a copy

of the song “Baby Got Back,” pexrformed by The Grandskeem and lasting 2 minutes and 30
seconds. No other information appears on the CD-R, but we do typically keep track of the label
who sent it to us.

8. The other half of the music that we receive consists primarily of promotional
CDs, most of which are singles. Usually, these CDs come in packaging similar to but not the
same as retail packaging. Forexample, these CDs generally do not contain UPC or catalog
number information. Beyond that, the information contained on the CDs varies widely.
Sometimes, these CDs contain as little information as title, artist, duration, and label information,
as the promo CDs attached as Exhibits 2 and 3 illustrate. Exhibit 2 contains a promo CD of the
song “Sugarhigh,” performed by Jade Anderson, lasting 3 minutes and 29 seconds, recorded on | |
February 5, 2002, and provided by the Columbia label. Similarly, Exlubit 3 contains a promo ~

CD of the seng “Uh Huh,” perfoﬁned by B2K, lasting 3 nunutes and 44 seconds, and provided - -

by Epic. No other information appears on the CD-R.
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9 On occasion, the Jabels will even send us electronic MP3 files. In those cases, we =

typically receive only title and artist.

10. Clear Channel is currently in an experimental project with one record label, Sony,
at Sony’s request. This project allows Sony to upload digital music into Clear Channel’s music
Jibrary directly via a file transfer protocol based exchange or similar web protocol. After
uploading the song, Sony will send us an e-mail telling vs the filename, as well as the title of the
song and the artist who performed it. Beyond title and artist, we receive no other information

from Sony except our own knowledge that that Sony sent the file.

11. 1 find the Copyright Office’s apparent assumption that the record labels need all -
of the proposed reporting elements to identify the songs being played to be particularly ironic.
As | explained above, record labels routinely send our radio stations songs with only title and
artist information provided, along with the song’s length, i their constant clamor to get us 1o
play their songs. Obviously, the record labels do not care whether radio stations know the album
itle or any other information about the songs thev're pushing beyond title and artist information. .
They clearly believe that these two bits of information alone are enou ch to identify a song so that
- a consumer can go out and purchase it — after all, that is the whole reason why record labels are
so anxious to get their song played on the radio. This is confirmed by a number of trade
publications upon which the record industry relies to deternine which songs are receiving the
most airplay, which routinely identify songs by title and artist alone. To illustrate this point, 1 am
attaching as Exhibit 4 an excerpt from Radic & Records, which shows numerous playlists
identifying only title and artist information. If the record labels truly believed that they needed
all of the information that RIAA now requests to identify a song, then they would be providing it
to radio stations to begin with. It seems downright perverse to me to force radio stations to
report information to the collection agent representing the record labels when the labels
{hemselves are not providing the very information they now seek. If it is standard practice for
labels to give music to us with just this information for our over-the-air broadeasts, why should
we be subjected to a completely different set of rules for our radio streaming, a tiny offshoot of

our broadcast operations?

_ The Limited Information Stored in Ouy Music
Information Database and Digital Automation Systems -

12. In addition to the limited information that we receive from the record labels, we

are also limited in what we can report by certain constraints of our music information database

“and digital automation systems. Clear Channel’s centralized song database has information -




~about aﬁproximately 43,000 titles although perhaps up to 20% of these entries may be duplicates. -
An individual station has the ability to obtain information from Clear Channel’s music servers
- for us in their local digital automation systern and has perhaps 200-300 songs in rotation at any -

given time.

13, Our central rusic database has the following fields of information: cart number,
title, artist, ajbum, and label, We do not have fields for duration, ISRC, release vear, UPC, _
catalog number, or copyright owner. T explain each of these fields that we do have below and the
limitations on the data contained therein, The Copyright Office should be aware, however, that
these fields are nof the same as the fields that our scheduling software and digital automation
systems generate when creating intended playlists and actual playlists, which I discuss below in
paragraph 20. For example, there is no fieid at all for album title in our digital automation

systems, which generate our playlists.

14, Cart numbers are internally assigned identification numbers for each song in
Clear Channel’s database. Record labels have access to these numbers and frequently call our
stations’ program directors to request that particular cart numbers be added to the playlist. The

cart number field is 100% populated.

15. The song title field, which is 10056 populated, stores the radio release title or in
some cases a special Clear Channel release title — not necessarily the actual single on the retail
album. The artist field is also 100% populated and stores the name of the performing artist for

the song.

16.  Unlike the cart namber, title, and artist fields, the album field, identifying the
name of the album on which the song appears, is only populated about 35-40% of the time.
Because the labels usually only send us the single, and in most cases we are not told what albun.
that single is on, we are usually unable to put the name of the album into the system. For new
music, our data entry personne! trv to find out the album name, but usually the labels want the
piusic loaded into our system as fast as they can get it in there in order to get the song on the air..
Therefore, often the album title has not even been determined, or the record labels just don’t
bother to let us kniow what 1t is.

17.  Although our library svstem has 4 field for the label name, we are using 1t for
another purpose to store other information that is important to us. If we were required to track

label information, we would have to rewrite our software and reconfigure our database to allow

for an additional field rather than replacing the information we now track. Of course, we do




know who the record label is at the time when that label sends us music, but it’s just not

~ information that made business sense for us to track. Therefore, it would be incredibly time-
consuming and burdensome — and in many cases impossible — to track down label information.
Songs that are older than four years old and not m the Top 40 are frequently not available at
record stores, so we could not even find out label information by sending someone down to a
retail store to look it up for many of our 43,000 titles even if we were to modify our software to

accommodate an additional field.

18, Most of our stations create their playlists using a music scheduling program
known as Selector. Clear Channel uses its cart numbers to 1dentify the songs to be included n its
plavlist.

19. The data fields that print out on the playlists génerated by Selector mmclude title,
artist, and cart number. Typically, however. Selector overschedules songs to ensure that DJs will
have enough to play within any given hour. A more accurate listing of the songs actually played

can be generated from our digital automation sysiems.

20. Most of our stations employ a digital automation system (usually Prophet) to pull”
the music listed in the playlist from the station’s music library and actually play it. Stations then
use the digital automation system to generate a playvlist of what's plaved and when. The fields
on that playlist include: title, artist, cart number, start tinie, and song length. Because the fee
proposed by the arbitration panel is based on a per performance metric, we request that the
Copyright Office provide in its regulations that stations may have the option of submitting
reports of use based on actual playlists, discussed below, even 1f stations may also generate
intended playlists via a music scheduling system. We also request that stations that cammot
automatically generate an actual playlist, receive an ability to adjust their fee reports to account
for this overscheduling. We should not be forced to choose between following the good business

practice of overscheduling music to ensure against dead air and paving for music we don’t use.

21. A few words are 1n order about the song length field.  Although the song length
listed on the playlist will be accurate, it will not alwavs be the same length each time a song 1s
played. A station’s digital automation system will somefimes stretch a song to make it fit in a
given slot. The labels often send us several different versions of a song in different lengths so
that their music can fit into more than one programmung space. One version may be 3 minutes
and 13 seconds; another 2 minutes and 48 seconds; each version will be assigned its own cart

number. These differing versions will never be released for retail sale, so some of the data

w3~




'e]eme,ﬁts‘ that the Copyright Office proboses to require — such as UPC, ISRC, and release year —
will never exist. '

22. Because our actual playlists currently genefate title, artist, date; start time, and

“song length, we are certainly willing to provide those fields although I fail to see how a song’s

duration has anything to do with calculation of the performance-based royalty that the arbitration

panel has proposed that radio broadcast streamers pay, which does not hinge on duration.

Actions speak louder than words, and the record labels have already demonstrated in their actual

business practices vis-a-vis radio stations that they themselves believe that title and artist

information is typically enough to identify a sound recording. In fact, when we send our music

use logs to ASCAP and BM], they accept (a) title and (b} artist or composer information alone as - -

sufficient to identify a particular composition.

23.  Inaddition to the problems I have already identified, there are a host of other
problems with providing the propoesed data elements beyond title, artist, date, and start time,

which I discuss below in paragraphs 24-32.

24, Album: AsTmentioned earlier, neither our scheduling software nor our digital

automation system has a field for album title, nor is it currently possible to create an ntended or

actual playlist that integrates the scant album information that we do store in our music database.

If we did decide to write software to export imformation from our music database and create
plavlists reflecting this additional information, an integrated playlist using information from both
our library and our digital automation system, it would cost about $1,500,000 if we developed
that software internally and about $2,500,000 if we used an outside vendor. Of course, these
figures do not account for the substantial additional expense entailed in tracking down album

imformation and backfilling this field where it is not already populated.

23, ISRC: It is ridiculous for the Copyright Office to require reporting of this field,
even with the qualifier “where available and feasible.” The fact of the matter 1s that this
information is virtually never available and feasible to report, as RTAA has chosen to guard it as
a secret.

26..  Release Year: As1previously explained, release vear is usually not listed on the
CDs that we receive from the labels. Although we could make an educated guess of the release
year based on when we receive the song, the labels often send songs to us several months in

advance of the scheduled release date to create a “buzz” about the song and to test the song’s




marketability with our prograniming directors. Also, 1f, for any reason, the release date is

- delayed, that would throw off our guesses even more.

- 27, UPC: The vast majon'ty of the songs that the labels send us are promotional, not
for retail sale, and therefore by definition do not contain UPC information. In the rare instances

when we do receive a retail copy, the UPC has been destroyed to prevent resale of the song.
28, Catalog Number: We almost never recejve this information from the labels.

29, Copyright Owner Information Identified on the P-Line: None of the CD-Rs that .
we receive have a P-Line, and no more than half of the promotional CDs have a P-Line.
Moreover, neither our music database, nor our scheduling software, nor our digital automation
systems even have a field for storing this information. Thus, 1t would be wholly unreasonable to

require us to report this information.

30. If all of these data points'beyond title and artist are t.ru]y necessary to administer

- the rovalty - and based on what I know of record labels” music marketing practices, | cannot
imagine that they are — it makes much more sense for RIAA to maich title and artist information ..

' provided by us with its own master database. Its member Jabels are in a far better position to
determine the remaining types of information from their own records than we are. The result

would be a much more consistent body of data from which RIAA can do its number crunching.-

31, Another possible approach would be for the record companies to be required to
provide us with all of the information we are supposed to report about each track in an on-line,
easily manipulated format that is consistent from label to label and on CDs distributed
periodically at cost. This solution itself is fraught with problems, however. We would still have
to figure out how to integrate this database with our current data systems. DC Information '
Concepts, the company that built RIAA’s database, has approached us with an offer to write
middleware to allow Clear Channel’s music library to communicate with that database. The
price tag for developing the middleware alone, however, is $1 million. This price does not even
reflect the substantial additional costs in providing software support and other costs, which I

estimate to total several million dollars over the first few vears of using the software.

32, Numeric Designation of the Place of the Sound Recording Within the Order of
Archived Programs: The Copyright Office’s proposal that stations identify the numeric
designation of the place of each sound recording within the order of an archived program is also .
quite troubling. Much of the archived programming available on stations’ websites is provided

to us by third parties, and they do not send us this information. For archived programming that =~
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‘we originate, we do not track the order n wh]ch sound recor dmgs are played within 1ha1
programming. Therefore, t0 comply, we would probably have to have someone listen to every
archived program on our radio stations’ websites and develop a “table of contents™ for each,
which would be quite expensive to do on an ongoing basis, as one can imagine. It seems unfair -
in1 the extrere to force us to incur this enormous expense and burden when the order in which -

songs arc played has nothing to do with our license fee.

The Special Problems with Third- Party Programming and Non- Featured Music

33. The proposed requirements are probiematic enough when we ourselves control
what 15 plaj@d. Clear Channel stations, however, broadcast a fair amount of programming
provided by third parties, over which they have no control and for which they receive fittle or no
information concerning the sound recordings in that programming. Short of having an employee
listen to each and every program and create a program Jog (if they even recognize the songs), the
only way to obtain this information is for the third parties themselves to send it to us. They are
under no contractual obligation to do so, however, and w ould likely be unwilling to take on this

burden in the absence of such an obligation. Even if they were willing to identify sound
recordings, they would have problems similar to ours in identifying all of the data elements listed -
in the Copyright Office’s proposal. We should only be required to make a good faith effort to '
obtain a music log, and the information required to be reported should be limited to title and
artist information. Unless radio stations receive significant relief from the reporting -
requireiments i the context of third-party programming, they w ould likely be forced to black out
this programming altogether from their stream, which would either create undesirable “dead air”
or force stations to use substitute programming, either of which would significantly disrupt the

flow of the broadcast (to the disadvantage of the record companies as well as the radio stations).

34, Another significant reporting problem for us concemns our use of non-feature
music on many of our stations, including incidental and background music played in talk shows. - :
There is no way that we can track these types of musie uses, nor do ASCAP or BMI require us to '
do so. If the Copyright Office’s proposed regulations were to apply to these uses, we would
consider pulling the plug on streaming even our most non-music-intensive programming. This
would be a particularly perverse result given my understanding that the arbitration panef has

proposed no sound recording fee at ail for such nonfeatured uses of music. We urge instead that

ihe Office make clear {hat no reporting requirements apply at all to such uses of music.




_ Costs of Modifying Software and Backfilling Information -~
or Tmploying Third-Party Vendor To Identily Music '

‘ 15, Clear Channel has expended substantial sums of money to obtain its music
scheduling and digital automation software, and that software has served us well for our
traditional radio broadcasting operations. For example, we paid S40 million imtially to obtain
our digital automation system with the existing fields. If we were forced to rewrite this softwafe_
to add additional fields, it would cost us millions of dollars. Given that streaming is such a
minor part of a radio station’s business, it seems particularly unfair to require us to go back and
modify that software just to provide RIAA with extra mformation concerning the sound
recordings that we play that serves only to provide marginally useful additional information to
RIAA.

36. - Apart from the costs of complying on a going-forward basis, yet-another problem
* we will face unless the Office dramatically scales down its playlist requirements is what to do
with the songs about which we already have information stored in our database, which total
approximately 43,000 and sometimes date back decades. Because record labels have not
provided radio stations with the information that RIAA now seeks to have stations report,
stations would likely be forced to send their personnel on wild goose chases to track down this
information. This could conceivably cost over a few million dollars to hunt down and input just . |
the information that is reasonably available. As T explained earlier, much of it is not ~ radio
stations often play music that is never released for retail sale and will not have items such as
catalog number and UPC affiliated with it. Quite frankly, T cannot understand why radio stations
should have to take on this burden at all when the record labels that provided us the songs to

begin with are in a much better position to find 1t.

37.  Thave even considered the possibility of paying a third party such as Gracenote or
FM23 ID to identify and report our music usage for us. Gracenote identifies songs using audio
recognition technology, whereas FM3 ID uses encodead information within the song. These
programs are only about 63% accurate, however, and i would cost several million dollars for us
to use either of them given that each of our stations would have to purchase the proper
equipment and a separate license. Also, FM3 ID: (1) only displays title, artist, and ISRC (in the
rare cases where ISRC information is available); and (2) would require us to reencode all of the -

music we have. In short, neither of these programs is a remotely viable option for us.
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o Prohosed Listener Log Requirements

38.  The Copyright Office’s proposed listener log fequifements also pose significant
problems. Clear Channel currently uses two stream providers: Hi-Wire, who processes and
builds the stream signal, and Globix, who actually transmits the stréam. The Copyright Office
should understand up front that our stream providers are independent third parties, so we cannot
guarantee the accuracy of any information that we receive from them. We should not have to

worry about our licensee status if it turns out that this information is inaccurate.

39,  Most stations get server-based strearﬁing information from Globix. Clear -
Channel itself receives monthly Aggregate Tuning Hours, or ATH, from Hi-Wire. [ have
checked with Hi-Wire and found out that while it 1s possible to obtain a list of logins and logouts
on a user-by-user basis, we would be charged a significant amount of money — in the
neighborhood of $1.2 million —to obtain them in the precise format proposed by the Copyright
Office. Moreover, it is impossible to know the time zone where listeners are located. The
stream provider can capture the TP address of the listener, but this number does not necessarily -
associate with the correct Jocale of the listener — AOL users, for example, would likely appear in =
any reports as originating in Virginia, where the majority of AOL’s servers reside, even if they
are actually listening in California. Corporate firewalls and proxy servers similarly make user

location difficult.

40.  Hi-Wire does require listeners to register and input their zip codes; however, even
this information may be inaccurate because users have cntered incorrect information. More
importantly, providing detailed user information such as zip code and user ID raises serious
privacy concerns. We are deeply concerned about the issue of privacy on the Internet and simply.
cannot agree to any requirements by the federal government to turn over to RIAA information
about our listeners and what they listen to, particularly where Congress has not yet made clear

what is and is not appropriate to provide.

Ephemeral Logs

41.  Finally, I see no reason why we should have to report any information at all about.
the ephemeral copies we might make under the ephemeral recording license. 1 understand that
the arbitration panel has proposed that radio broadcast streamers pay 9% of their total
performance fee for the right to make ephemeral copies to facilitate their stream. That fee is not
at all based on the number of copies made.
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Sampling; Confidentiality Concerns

42. - 1strongly urge the Office to allow stations to report on a sample basis. According
to the estimates made by the Copyright Arbitration Royalty Panel in the nonsubscription services
proceeding, a single music-oriented radio station plays about 12 songs per hour, which amounts
to 288 songs a day and about 105,000 songs per year. Add to that the listener logs, and i
becomes obvious that the sheer volume of paper that these requirements would generate is
enormous, without even factoring in the huge burden in tracking down the information that ["ve
already discussed. There is no reason that RIAA needs records of each and every song and each
and every listener to that song for its members to receive reasonable notice of use of their sound '
recordings and to enable RTAA to calculate a fair and accurate distribution of royalties received.-
Therefore, 1 strongly urge the Copyright Office to allow reperting based on a sample of our
programming — perhaps four or five weeks a year, allowing us to report information on 10,500
instead of 105,000 songs per year. Statisticians and pollsters rely on samples all the time to draw
conclusions about the population at Jarge with only minimal margins for error. Indeed, ASCAP
and BMI rely on sampling to deternune their royalty distributions to their members. There is
simply no reason why RTAA cannot do the same. With such a sample, our stations will be able
to focus on their primary mission — over-the-air broadcasting — instead of streaming, which we

offer as a convenience to our listeners.

43, There is another substantial benefit to the use of sampling. We regard our
playlists as valuable business information that record labels should not be able to access for free. .
Indeed, the labels pay large sums of money to subscribe to services like BDS Spin and
Mediabase 24/7, which provide them with radio station playlists so that they can monitor which
songs are receiving the most airplay. The labels should not be able to use our playlist

information for free to plot their own marketing strategy (and perhaps even program competing

- webcasting channels). Providing sampling data will limit their ability to do so.

44, In any event, whether sampling or census data 1s required, the Copyright Office
should make clear that all of the data that it requires us to turn over to RIAA not be provided to

the record labels themselves and not be used for any purpose other than to calculate rovalty

 payvments and distributions. We would be quite incensed to find out that the labels were using

our playlist data to compete with us on the Internet, and the value of these data (which relate to
our fundamental over-the-air business much more than to our Internet streams) were not

considered by the arbitration panel that set our streaming fee because no reporting requirements

had yet been set.




- Transition Period; Inadvertent Errors

45, No matter what form the Copyright Office’s recordkeeping requiremients take,
they will, no doubt, require us to put systems in place to keep records that we were not.
previously required to keep. We request a transition period of one year in order to institute these
changes so that we will suffer no adverse consequences from inadvertently providing incomplete
or inaccurate information. We will, however, exercise good faith efforts to comply with those
requirements during that year nonetheless. We believe that providing such a period is eminently
fair: we had no way to know exactly what the recordkeeping regquirements would be, and until a
good business reason for altering a practice existed, it would have been irrational for us from a

business standpoint to attempt to guess what these changes would have been. .-

46.  The Copyright Office should also realize that perfection in repértin g is just not an

attainable standard. The Copyright Office should recognize these practical realities by making it -

clear that good faith errors will not deprive a station of the statutory license. When an error is

identified, our stations will work with RIAA to correct it.

Record Retention

47. Finally, the Office’s proposed three-year retention requirement would create
enormous burdens. We would have to allocate an entire data warchouse and/or multiple servers
Just to store these records for all of our stations for three vears. We recently paid $700,000 for a
relational database management system for another purpose and would have to reallocate that
database to track these records if a three-year retention requirement is imposed. We would also
have to pay $70,000 per year in license fees in addition to the $§700,000 hardware costs —a
substantial price tag indeed to do nothing more than store old records. 1 also estimate that we
would need a staff of three full-time emplovees to do nothing but maintain and update this
database. These costs in both finance and labor are completely out of whack with any
appreciable benefit that anyone, including copyright owners, would gain from imposih g such

onerous data storage requirements. A more reasonable retention requirement would be three

months.




Conclusion

Our fundamental problem with the Copyright Office’s proposed requirements is that they
seem geared toward a business model that has nothig whatsoever to do with broadcast radio.
Radio 1s a different animal altogether from Internet-only webcasting. There has been a
longstanding, symbiotic relationship between the record and radio industries, in which both

record labels and radio stations have routinely relied on title and artist information alone to

- jdentify songs. The proposed requirements threaten to disrupt that relationship. 1f the Office’s

requirements go into effect as is, they will likely force many radio stations off the Intermet
because streaming is only a tiny part of what radio stations do and is offered primarily as a
courtesy to stations’ local listeners. This result is not good for anyone - not radio stations, not
the listening public, and not even the music labels themselves, who would be deprived of the
additional exposure that their songs get over the Internet in the same manner that they enjoy and
lobby for so much over the airwaves. 1 can’t imagine that the labels themselves would want this,
and I wonder if the RIAA is truly acting in its members’ best interests in Insisting upon such
burdensome requirements.
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Before the
LIBRARY OF CONGRESS
Washington, D.C.

In The Matter Of: : Docket No. RM 2002-1

Notice and Recordkeeping for
Use of Sound Recordings
Under Statutory License

STATEMENT OF GREGG LINDAHL, COX RADIO, INC.

1. My name is Gregg Lindahl, and I am the Vice President of Cox Radio Interactive,a
division of Cox Radio, Inc. (“Cox’™). 1 am a former radio station general manager, and have been -

involved with Intemnet activities of Cox Enterprises, Inc. since 1999. The information set forthm .

this statement is based either on my personal knowledge or on discussions with the employees
and/or streaming service providers of the Cox stations.

2. Cox Radio, Inc. 1s the third Jargest radio broadcasting company 1n the United States,
based on net revenues. Cox owns, operates, or provides sales and marketing services to 81
stations (68 FM, 13 AM) in 18 markets and employs over 2,300 people. Our stations offera
wide variety of programming formats, from News/Talk to Gospel to Urban Adult Contemporary,
from Oldies to Contemporary Hit Radio, and from Classic Rock to Country. As of mid-March
2002, 68 of our radijo stations were simultaneously streaming their broadeast programming over
the Internet. In this nascent industry, however, this number rarely remains static for long. At
any given moment, various technical and business reasons often cause any one or more of our
stations to discontinue streaming.

3. If the Copyright Office issues formal regulations for recordkeeping requirements
under the Digital Millennium Copyright Act statutory webcasting license in the form recently
proposed, Cox will likely discontinue streaming on all of its stations, Streaming 1$ provided as a
service to our local listeners, many of whom regularly email us to thank us for providing this
service. In fact, on September 11, 2001, WSB Radio had as many as 5,000 people
simultancously connected to the stream of the station’s coverage of the day’s tragic events.
Without this streaming, many of these people would not have had access to the breaking news
coverage. However, providing this service with the huge additional burden of the proposed
recordkeeping obligations imposed on our resources would penalize our efforts to develop this
service as a business. As I will explain more fully below, the systems and operations of our
. radio stations are as varied as the formats we broadcast, and the investment that would be
necessary to provide the minutia required by the proposed regulations from all of these different’
systems would cost Cox many thousands of hours of employee time, in addition to many
hundreds of thousands of dollars. Qur day-to-day operations simply cannot support the
additional time, effort, and expense that it would take to supply much of the requested
information at all, much less on a census basis.




INTEND.ED PLAYLIST REQUIREMENTS

4. Atleast half, if not more, of the music we broadcast comes directly from record
conipanies in the form of promotional CDs, These promotional CDs do not generally contain all
of the songs on an album, but rather have one or two mixes of a single song the particular record
company is hoping to promote. Some of our stations are more likely to purchase music than
others as a result of the station format., Qur Oldies stations, for example, are more likely to
purchase CDs or tracks from music services than our Adult Contemporary stations are, because
record companies are less likely to be actively promoting “oldies.”

5. Much of the information required under the proposed regulations is not even available -
on these promotional CDs, which typically identify only the title of the song, the name of the
artist, and the name of the label sending the music. In many cases, the CD singles do not even
identify the name of the album the song will be on. Some of the pramotional CDs do not have
the UPC code on the packaging. Generally, if these singles have a catalog number in them, it 1s
not clear whether the number is keyed to the single itself, rather than the retail album on which
the song ultimately appears. Promotional CDs cuirently received by our stations do not contain

- the International Standard Recording Code. Moreover, the release vear, copyright year and

copyright owner information is not always listed on these singles. When the information is
available, the single CDs sometimes identify multiple owners, which would create confusion and
raise significant data entry issues.

6. 1If all of these data points are truly necessary to administer the license fees, it would
be more efficient and provide more consistent results to require SoundExchange to match title -
and artist information provided by broadcasters and webcasters with the information
SoundExchange maintains on its own master database. The labels and SoundExchange are in a
far better position to compile the remaining types of information from their own records than
Cox or any broadcaster would be,

7. The information requested under the proposed regulations will be far more accurate if
it was drawn from the databases of sound recording information of the record labels, '
Broadcasters should not be forced to provide more information to the record labels than they
themselves provide to us in the first instance to obtain free airplay for their songs on our stations.

8. The purpose for the requested information is also unclear. If the performance rights
organmizations are able to administer comparable performance licenses on just two categories of
data: title and artist, the RIAA’s need for such large amounts of data is incomprehensible. It
appears that RIAA is using this rulemaking to build a marketing tool off of the efforts of radio
station streamers and webcasters. In fact, record labels currently pay third-party services like
BDS to provide the very playlist data they seek in this rulemaking.

9.. FEven where the requested information 1s available — such as the record label name,
which is generally on all of the CDs we use — it will still be an enormous challenge to add this
information to our existing database systems for reporting purposes. Most of our stations use
RCS Selector software to schedule playlists in advance. The primary purpose of this software is
to aliow our programmers to schedule a balanced mix of music to be played each hour. The data
we keep on each song is geared toward that purpose. For cach song, we current]y track title, '




artist, song length, song intro time, type of ending, tempo, scheduling rules, and an internal song
number we assign to each song. This software can be configured to track additional fields of
information, including, additional artists, composer, publishers, arrangers, record number,
promoter, country content, address and responsible performance rights organization, but we have
not used these fields in the past. Morcover, this software cannot be configured to add fields for
ISRC, UPC, catalog number, release year, or sound recording copyright owner. A minority of
our stations store atbum title, when available, but most do not.

10.  Using a very conservative estimate, the cost of researching and repopulating our
“databases — to the extent they are flexible enough to handle additional fields — is at least
$588.000. This estimate is based on the assumption that 1t would take about 2 hours per song for
research and data entry, costing $12.00 per hour in labor and related expenses. | mulliplied this
by about 350 songs in active rotation at each of our stations. Many of our stations have '
databases with information about more than 350 songs, even if all of those songs are not in
current active rotation.

11, It would also be impossible to comply with the proposed reguirement to report the
time a song played to the nearest second. In the radio business, music is typically scheduled in
hour blocks. To ensure a cushion and give programmers flexibility, we schedule more music n
an hour than can actually be played. If the time a song is to be played must be reported, it should
be sufficient to report the hour in which 1t is scheduled, The Copyright Office should recognize
that intended plavlists overstate the amount of music actually played, and should allow for
adjustment of royalty payments accordingly.

12.  The alternative to manual reconciliation (by employees dedicated to this sole task)
to record and report the actual songs played and the time at which they were played — is to take
the information from our Digital Automation Systems (DASs), for the stations that use these

- systems. A DAS is generally used by radio stations to store and play music, commercials, and
- other pre-recorded materials, leaving appropriate time for live intervention from radio show
hosts.

13. Cox Radio currently employs six different systems with various capabilities; even
within each brand the capabilities vary depending upon the version in use. A small number of
our stations don’t use any DAS at all; for these stations, the intended plavlist or manual
reconciliation are the only options. Many of our stations use the DAS for commercials and pre-
scheduled programming only. Others use the DAS only for some of their music, while the rest
of the music is played manually from CDs by the on-air personality. These stations, also, could.
not use the DAS to provide an accurate listing of songs played to the second.

14. Generally, the DAS is capable of recording only title, artist, song length, song
intro time, type of ending, tempo, and our internal song number. The DAS can also provide a
listing of the songs played on a given day — perhaps even to the nearest second — but it cannot tie
that information to data fields that are not available, or to the data in the scheduling systen.

15. Tt may be that some of our vendors would be able to modify their software to
accommodate additional fields of information 1f the proposed regulations are approved, but the -
- costs, the development time, and any subsequent pass through costs related to these




. modifications, are indeterminate. If our outside vendors did alter their programs for us, we
' would need time at the station level to learn how to use these new upgrades and generate the
required reports. My understanding is that, in the United Kingdom, the beneficiaries of the rights
payments are required to bear the costs of supplying the tools necessary to comply with the
reporting requirements.

16.  The Copyright Office must allow a reasonable grace period — we estimate one
year — from the time the final regulations are adopted to allow us to implement the necessary
changes to be able to comply. Moreover, these recordkeeping requirements at this level of detail
should not be required on a retroactive basis.

17. Cox stations would not be able to report on music played during syndicated
programming. Almost all of our stations use pre-scheduled programming from syndicators at
some point during each day, including countdown shows, talk shows, and popular moming
shows. These shows do not currently provide us with information about each individual song
played. When the shows are broadeast using a DAS, the system merely reflects the large block :
of time taken up by the show, and perhaps the name of the show, but it does not receive or record . -
information about each song played. Broadcasters cannot be expected to provide detailed
information about shows over which they have no control, and should only be required to turn
over the information about each syndicated show that is actually provided by the syndicator.

18.  Our talk stations sometimes play non-featured music, such as introductions to
programs, disc jockey themes, bumpers between program segments, background for traffic and
. weather reports or news stories, and in promotional segments, If the Copyright Office’s
A ~ proposed regulations were to apply to the performance of non-featured music, we would have to
discontinue the streaming of our talk stations.

LISTENER LOG REQUIREMENTS

19.  Asis common in the radio industry, Cox stations work with outside service .
providers to stream their AM/FM signals over the Internet. These outside vendors, and not Cox,
are the record keepers and retain any and all data regarding listenership. The Copyright Office

- should recognize that because these data come from third parties, Cox will not be able to
guarantee the accuracy of these data. Radio stations should not be subject to copyright hiability
simply because data collected by third parties are incorrect.

20. Currently, our streaming service provider reports to us the number of unique-
listeners, the number of tune-ins or sessions, the total time spent listening, and the time spent -
listening for the average listening session. Based on discussions with our outside vendor, some,
but not all, of the requested data could be gathered, subject to technical hurdies and as yet
undetermined costs.

21.  For example, one of the most difficult requirements would be to 1solate the
location of each individual user, so as to provide the date and time (in the user’s time zone) of
each log in and log out, While our provider can capture the TP address of the listener, this
number does not necessarily reveal the correct location of the listener — AQL users, for example,

’ -would likely appear in any reports as originating in Virginia, where the majority of AOL’s




servers reside, even if they are actually listening in California. Corporate firewalls similarly
make user identification difficult.

22. . TIn addition, it is difficult to provide a unique user identifier. Even when
streaming software assigns a unique user 1D to a particular computer the uniqueness of that
number can be defeated if the multiple copies of the system are “ghosted” using disk rephcatlon
software, as is often done in office environments. Some programs also allow sophisticated users
to disable the unique identifier, Other techniques for ebtaining this information, such as
requiring users to register and provide their zip code so that we can pinpoint their location, raise
ather problems. While collecting these data for internal use is acceptable, sharing the data with
third parties would expose Cox to a whole host of privacy concerns. In fact, Congress has
recently expressed heightened concerns about respecting enline privacy rights. Given these
concerns, it is entirely unclear why the U.S. government should be requiring the collection of this
information, and requiring the mandatory disclosure of it to cammercial entities, particularly
because the information is not necessary in order to determine either our fee pavments or the
royalty distribution.

23, The sheer enormity of the data that would be generated by reporting each and
every listener session is also beyond reason. It is not clear why we would need to report this
information as it hardly relates to the collection and distribution of license fees.

EPHEMERAL 1.OGS

24, Finally, Cox objects to the proposed recordkeeping requirements for the
ephemeral recording license. Given the CARP has proposed a flat rate for ephemeral copies
equal to 9% of each streaming station’s performance license fee, rather than a rate based on the
number of ephemeral copies made, the requirement to track the creation and destruction of each
and every copy of a song made in the course of streanung the song seems excessive and wholly
unrelated to the administration of the license. We do not currently record these data, and it
doesn’t make sense for us to do so. It would take significant program development work to
create a system that could track these data, and the cost would be quite disproportionate to the
royalty paid.

SAMPLES

25. The overwhelming amount of data requested to administer the performance
ficense fees is staggering. The playlist log alone would require the reporting of 18 data fields for
each sound recording performed for each of the 12 sound recordings typically performed each
hour of the day, in 18 to 24 hours of daily programming. ASCAP, BMI, and SESAC have never
required this level of detailed reporting. In fact, they manage to admimister their royalties based
only on title and artist information. 1t would be more efficient for all interested parties, licensors
and licensees, to administer these licenses on only samples of sound recordings performed, as
they do in other licensing contexts. An altermmative would be to obtain the information from
companies such as Arbitron, for listenership information, and BDS, for song plays information,
which spend all of their ime trackmg this kind of mformation about radio stations.” Our radio
stations should be allowed to continue to focus on being radio stations, and not be transformed
mto market analysts on behalf of the record industry.




CONCLUSION

While Cox would like to continue providing its listeners with another convenient way to
listen to local broadcasts from work or other locations, the significantly increased costs, the
substantial amount of employee time, and the fundamental changes to the way we do business
that would be required to comply with the proposed regulations would likely lead Cox to cease
streaming. The Copyright Office should not implement regulations that would have such a
detrimental effect on an emerging industry. Cox urges the Copyright Office to reduce the
recordkeeping requirements to correspond to those required for administering performance
licenses for musical compositions. Sound recording title and featured artist are the only fields
that are necessary to distribute any license fees collected under these statutory licenses. '

Greggﬂindahl

Vice President
Cex Radio Interactive
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Statement of Michael Carv. Crawford Broadcasting Company

1. My name is Michael Cary, and 1 am the Chief Financial Officer of Crawford |

~ Broadcasting Company. I have been with Crawford for 12 vears, and have worked in the radio
industry for 12 vears. One of my responsibilities is preparing music licensing reports for
ASCAP, BM], and SESAC. 1base this statement on my own personal knowledge, and on |
conversations I have had with other Crawford staff members, including our director of corporate

engineering, Cris Alexander.

2. Crawford owns and operates 30 FCC-licensed radio stations throughout the country,
most of which broadcast Christian talk, Christian music, or mixed Christian talk and music
formats. We also have eight secular music stations. 1 serve on the advisory board of the NRB
Music License Commiittee (the “NRBMLC™).

3. None of Crawford’s radio stations currently stream their broadcast prografns on the
Internet, although we hope to be able to do so in the future. As NRBMLC members, we actively
followed the progress of the Copyright Asbitration Royalty Panel (CARP) that set the rates and
terms under which broadeasters using the statutory licenses will be allowed to simulcast their
programming over the Internet. 'We aiso provided data about our broadcast operations and music
licensing payments to the Broadcasters™ expert, Dr. Adam Jaffe, as part of that CARP
proceeding. '

4. Even though we do not currently stream our broadcasts, we have an important stake

in the outcome of this rulemaking. Our decision to stream in the future will be strongly affected

by the recordkeeping requirements that accompany the statutory licenses. From an operational

perspective, 1t would currently be impossible for us to comply with the current proposed




regulations. We are a small broadeasting group. It would be cost prohibitive for us to undertake
the expense of upgrading our music scheduling and automation systems, researching and
inputing into those upgraded systems new information about each of the 1,000 to 5,000 songs in
the repertoire of each of our music-intensive stations, and preparing daily reports on our intended

playlists, listener logs, and ephemeral phonorecords.

5. In the first place, our standard radio station systems are not designed to keep track of -
all of the different data points the reporting regulations would require. For exampie, neither our
music scheduling software, nor our Digital Automation Systems {DAS), has fields in place to
track ISRC, UPC Code, album catalog number, sound recording release year, or sound recording
copyright owner. In addition, we do not currently track the album title or record label name.

Our engineers tell me that these programs do not allow us to simply create new data fields for
tracking all of this additional information. We would have to go back to our vendors and ask
them to upgrade their systems, which surely would take several months on their end. We do not

know at this time what they would charge us for the upgraded software.

6. It takes our music programmers between three and five minutes to enter the data we
-currently track about a song into our scheduling software. Assuming we had all of the relevant
~ data points, and the pi‘oper fields within which to enter the additional requested information, our
data entry time for each new song would likely double. With all of the data in hand, we estimate
it would take at least five to ten minutes to update each previously-entered song record. Ata
station with a database of information about 3,000 songs— the average for our music intensive
. stations — the data entry alone would take one person, working eight full hours a day, two full
months to complete. We could not spare the personnel to take on such a task at each of our
music intensive stations.

7. Moreaver, that estimate assumes the relevant data is in front of the data processor
when she begins her work. In reality, most of the music we play docs not come to us with the
requested information readily available. We get a significant amount of our music through
promotional discs sent to us directly from record labels, and we fill out most of the rest of our
catalog by purchasing compilation discs from services such as Happy Hits. These compilations
services provide made-for-radio cuts of ready-to-play songs, and are generally used by our
Oldijes stations to build a library of older songs. We only very rarely purchase a CD at retail.
The label-provided promos generally do not have UPC code, ISRC code, or catalog number
listed on them, and they rarely list the album title. The compilation discs have even less of the
requested information — generally only title, artist, and track length. If the information is not

provided directly with the cut, then 1t could take an hour or more to research each song.

L




8. Transforming our music scheduling operations this radically would not even be
“enough to ensure complete compliance with the playlist requirements of the proposed rules. A
*large portio'n of the programming on our religious talk/teaching stations comes from third parties,
mostly ministries and churches, that purchase air time in blocks. This type of programming,
which typically lasts from 14 to 58 minutes, can be as little as 20% or as much as 100% of the
programming on our stations. KCBC-AM in California and KLTT-AM in Colorado, for
example, broadcast 100% paid programming of this type. These ministries sometimes use pre-
recorded music as minor elements of their broadcasts. Qur personnel could not, based upon just

listening to those broadcasts, track the detailed song information requested.

9. In theory, these ministries are supposed to provide us with at least the title and artist
for each song they play so we can report to ASCAP and BMI under their per program licenses.
In reality, we rarely get this information i a complete fashion from small ministries, and we
often end up conceding music to both PROs because we do not have even the title or artist

information, which is necessary to identify the correct PRO.

10. Imposing such detailed reporting requirements on these small ministries would be
fruitless. First, not all of the requested information is available even on the retail album.
Second, the people who produce these talk segments are primarily ministers, and not copyright
lawyers, or even radio industry professionals. Despite our best instructions, they likely would
not provide complete or accurate information, Ordinary citizens simply are not usually

“concerned with the release year and copyright owner identified in the tiny print of a copyright
notice, the catalog number, the UPC code, or the ISRC. Short of taking a trip to the record store
ourselves, [ do not know how we could provide reliable information from these ministries, and

even then we would often need to guess at what is included in the program.

11. All of our stations also use recorded music in an incidental fashion. This applies to
all programming, not just the programming we originate. It is my understanding that the CARP
decision does not require stations to pay for these incidental uses of music, but the proposed
regulations appear to require us to track the usage nonetheless. [ do not think it would be
possible to even identify most of this music, let alone track 18 different data points every time
we use it. The costs of doing so simply could not be justified by the benefit we would get from
streanung our stations over the Internet,

12. The form in which the proposed regulations require that the data be reported is also
guite burdensome. QOur music scheduling software is not built to create a field to report our call

letters and service name as a separate data field associated with each song played. 1t also could




not handle integrating song data from program segments in which it does not actually program

*the music. Currently, we send hand written logs to the PROs for those predominantly talk

segments, and we only report the song title and one of cither artist, composer, or publisher, when
we have any information at all. In most cases, we report title and artist only, because that is the

easiest information to gather.

13, Because we do not currently stream, T cannot address in detail the listener log
requirements outlined in the proposed regulaions. However, Crawford urges the Copyright
Office to keep smaller operations such as ours in mind as it considers final regulations in this
regard. It appears that the data processing required by this portion of the regulations would be at
least as burdensome as the playlist requirements.

14. Finally, the reporting requirements for the Ephemeral Phonorecords Logs appear to
be extensive. My understanding is that the royalty set by the CARP for such copies is based
upon a percentage of the performance royalty. Under this kind of fee model, it makes no sense
to undertake the enormous work that would be involved in creating an entirely new data

processing system to track ephemeral recordings or tracking so many data points for ephemeral
copies.




Conclusion

15, Given all of these factors, Crawford could not begin streaming any time in the
near future. Our stations would not be near capable of satisfying these proposed reporting
requirements with the way the stations currently operate. We are of course willing to ensure that
copyright owners get paid if we stream sound recordings that they create. However, Crawford
cannot financially justify expending potentially hundreds of thousands of dollars and alter its

operations just to accommodate what would essentially be a side service for our local listeners.

Da£e: A/// f’}/// o , /(/{M COMM

Michael Cary
Crawford Broadcasting Corfipan
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Statement of Amyv Van Hook. Entercom Communications Corp.

1. My name is Amy Van Hook, and I am Director of Internet Operations for
Entercom Communications Corp. Since it was founded in 1968, Entercom has grown
from a small group of three radio stations to become the fifth largest radio broadcasting |
company in the United States. Today, we operate 100 radio stations in 19 leading
markets, including Boston, Seattle, Denver, Portland, Sacramento, Kansas City, 7
Milwaukee, Norfolk, New Orleans, Greensboro, Buffalo, Memphis, Rochester,
Greenville/Spartanburg, Wilkes-Barre/Scranton, Wichita, Madison, Gainesville/Ocala
and Longview/Kelso, WA. 1Ibase this statement on my own personal knowledge and on-
conversations with other Entercom employees, including our Vice President of

Engineering, Martin Hadfield, and several program directors on the station level.

2. Entercom’s stations operate myriad formats, from oldies to rock, news/talk
to country, smooth jazz to sports. Of our 100 radio stations, 20 currently simulcast their
broadcast signal over the Internet. Prior to a dispute with AFTRA last vear regarding
payments to commercial performiers when radio broadcasts are simulcast, 54 of our
stations streamed. We were unable to resume streaming more than half of our previously
simulcasting stations because their outdated digital audio software systems could not
supply our streaming partner, Chaincast/Stream Audio, with the necessary informmation to
allow ChainCast to block oui disputed ads. At that time, we determined that the small
benefit we get from making our broadcasts available to our listeners over the Internet was

~ far outweighed by the cost of upgrading the systems at those stations.




- Technology Constraints

o 3. Entercom stations operate using at Jeast ten different digital automation
systems (DAS). These DAS include programs from Dalet (at least two versions in use),
AudioVault (at least three versions in use) Scott Studios, Enco, Maestro, AudioWizard
from Prophet, and RCS. The DAS programs are used to orchestrate the on-the-air
programming. They coordinate music, traffic, weather, sports, DJ chatter time, and other

programming elements based upon schedules we upload from cur scheduling software,

4 None of the DAS that Entercom stations employ contain data fields to
track all of the 18 different data points the recordkeeping requirements would have us
report under the proposed playlist requirements. Most of these programs lack separate
data fields to track the name of our service, our call letters, the “type of program” as
defined in the proposed rule, our time zone, the ISRC, the UPC, the catalog number, the
copyright owner as provided on the retail album, the release year, or the musical genre of
the station. Most of them do not even have a field to track the title of the retail album on

which a song might be obtained, or for the name of the record label.

‘ 5. Most of the DAS do not allow the user to add unlimited user-defined
. : fields, so we would have to turn to our vendors to upgrade their sysiems if we had to
comply with the regulations as proposed. Some of the systems we currently use are quite

out of date, and the vendors do not even support them anymore.

6. Our stations also use at least three different types of music scheduling
software. The scheduling software is used by the program or music director to help select

music that we believe our listeners want to hear.

7. These programs also do not have data fields available for all of the
information required by the proposed rule. In particular, these programs do not have pre-
made data fields for the name of our service, our call letters, the “type of program” as
defined in the proposed rule, our time zone, the ISRC, the UPC, the catalog number, the
sound recording copyright owner as provided on the retail album, the release year, or the -
musical genre of the station. Even when there are fields available for items such as

record label or album title, we rarely track that data.

8. . Just as we chose to forego streaming dozens of stations rather than incur
. : the expense of upgrading so many DAS and scheduling svstems at once, we likely would

have to abandon streaming ail together if we had to provide the data items that would be

b




required by the proposed regulations. We’ve looked into the costs of upgrading the
systems at some of our stations, and the newer available systems require an investment of
tens of thousands of dollars per station in software and hardware costs. We cannot justify

incurring that kind of cost for the small benefits we get from simulcast streaming.

9. Implementing the required changes in either the digital audio software or
the music scheduling software isn't just a matter of money for the stations and willingness
of the vendor to do so, but also one of tithe. Most software vendors that cater to the
broadcast industry do so with very little software programming staff, We believe that if
the changes can be made, the software could not be delivered for at least six months,
After that, we would need to Jearn to use the new software and integrate it into our

operations. We believe the costs and time expenditure would be substantial,

Lack of Information

'10.  Each of our stations have information about hundreds of songs 1 their
databases. Even 1f we could redesign databases to accommodate tracking the requested
information, we would then have to go back to the original music source to look up the
data fields that we do not currently track, and fill them in. However, about 95% of the
music we broadcast is drawn from promotional CDs sent to us by the record labels, and
these promos do not provide us with all of the information we would need to track the
requested data. To 1llustrate, I worked with some of our music programming
profeésionals to find some representative promotional disks. Thave attached three sample
promos to this statement.

11, Many of the promos singles we received are slickly packaged, with
photos of the performer, color CD sleeve inserts, and basic identifying information about
the name of the song, the length of the track, the name of the label, and often the
copyright owner and date. Of the promos we receive from labels, the colorfully packaged
ones, such as the Aerosmith “Fly Away from Here™ single, attached as Exhibit ] to this
Statement, tend to report the most information about the songs contained on them. These
promotional singles are ofien sent to the radio stations in anticipation of a new album
before the retail version is released, so retail information such as UPC code, catalog
number, and sometimes even the album title, is not available to anyone, If the ISRC

codes are on these promos, we cannot access them.




12.  Other promotional singles provide much less information. For example,
the Our Lady Peace “Somewhere Out There” promo, attached as Exhibit 2 to this

Statement, only provides artist, litle, cut length, label name, and two dates: one labeled

- “Spurce Date,” and another under the label name. These dates do not indicate whether

théy are the album release date, and are not listed in conjunction with a copyright notice.

13.  Although we mostly receive CD singles from the labels, they occasionally
provide a promotional compilation disk, which is interided to highlight the work of a
particular artist. The Nikka Costa “Everybody Got Their Something Sampler,” attached
as Exhibit 3 to this Statement, is a typical example of such a compilation. The sampler
appears to contain seven tracks from the artist’s forthcoming album, “Everybody Got
Their Something.” The packaging of the sampler lists the title of several songs, the name
of the artist being promoted, and the title of her forthcoming album. In small type, 1t also
lists the copyright owner and year. The listed catalog number does not appear to coincide
with the catalog number of the retail album, and there is no indication whatsoever of any
UPC or ISRC —rather, the packaging and the disk itself both explicitly indicate that the
CD is “For Promotional Use Only — Not for Sale.” The disk itself is printed with the
artist’s name, the song titles and track lengths, and the name of the sampler. Although
the sleeve insert makes clear that “Everybody Got Their Something™ is both the name of
Costa’s forthcoming album and the name of the Sampler, that fact is unclear from the
face of the disc itself. The packaging and the disk both bear the logos of two different
record labels, and it is unclear which label would be the correct one to report under the -
rules — on the packaging, Cheeba Records is listed first, and Virgin Records is listed

second; on the CD, the order is reversed.

.14, Inour day-to-day operations, it is not uncommon for prome CDs to get
separated from their original packaging after their information has been entered into the
scheduling and automation systems. In the case of the Nikki Costa compilation, if we
had lost the case we would not be able to backfill the title of the album even though it
was nitially provided.

The Human Element

15. Automated Systems do not always tell the full story of what is played on
the air. For example, the DAS will not reflect what was actually played when 1t 1s
overridden by a DJ who chooses to play directly from a CD instead. Also, personnel

sometimes alter or mix sound recordings. For example, one DJ at WQSX in Boston often




puts together segued dance tracks, which consist of portions of several songs mixed and
segued. It is not clear how we would be expected to report this type of performance.
Further, there is no mechanism within either our automation systems or our scheduling

programs to record the information on all of these mixes.

16. Given the size of our databases, if"all the requested data could be obtained
and if our programs could be modified to allow us to enter the data, we would likely need
1o take on the cost of a full or part time person to initially enter all the data, and take on
the responsibility of tracking the data on new promos as they come in. Aside from the
data entry, the actual reporting would also be an enormous draw on our human resources.
If we were forced to prepare and format and file detailed daily reports for all of our
streaming stations, we would likely have to take on additional staff. Tt does not make-.

sense to impose these kinds of accounting requirements on our radio professionals.

17. . Moreover, incurring these costs on our part is simply not necessary for the
collective agents to administer the license. When we send in our BMI and ASCAP Jogs,
we just send in very basic information, and BMI and ASCAP has all the other
information they need to administer their royalties in their own computer system.
Similarly, SoundExchange has all this data available 10 it already. The burden should be
on SoundExchange to add the necessary data to the logs we send them. In fact, the
record labels already pay companies like BDS and Media Base to catalog our playlists.

Those companies monitor what the radio stations play, and use the information as the

benchmark for creating the charts.




Conclusgion

18. - Providing the play list information requested by the proposed
recordkeeping requirements would be an insurmountable task. We do not believe we
should have to spend tens or hundreds of thousands of dollars to upgrade our systems,
and increase our personnel costs, in order provide the record labels with information they
already have. Even if we did take the steps to conform our practices to these
requirements, the incomplete information we receive from the labels — who, after all, are
asking us to play their music — would prevent us from providing complete reports. If the
requirements are enacted as proposed, we would most likely cease our streaming
operations altogether.

Date: f—%’““’f"'()zx . | Cé(/{é(/g//ﬁﬂ%é’r /é—"“

Amv van Hook
Entercom Commumca{mns, Corp.
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fly away
from here

(Frede:r - Chapran]

Gotta find a way
Yeah, 1 can't wait another day
Ain't nothin' gonna change

1f we stay 'round here

Gotta do what it takes

Cuz it's all in ocur hands

wWe all make mistakes

Yeah, but it's never too late

To start again, take anothet breath
And say ancther prayer

and fiy away from here
Anyuhere, yeah I den't care
We'll just fty away from here
Our hopes and dreams are

out there somewhere

Won't let time pass us by
We'll just fily

If this Life gets any harder now
It ain't, no, never mind

You got me by your side

And any time you want

Yeah, we can catch a train and
find a better place

Yeah, cuz we won't Let nothin®
Or mo one keep gettin' us down

Mavybe you and 1
Can pack our bags and hit the sky

and fly away from bere

Anywhere, yeah [ don't care

we'll just fly away from here

Our hopes and dreams are out there
somewhere

Won't let time pass us by

We'll just fLly

bo you see a Dluer sky now

You can have a better Life now
Open your eyes

Cuz no one here can ever stop us
They can try but we won't Let them
hNo wWway

HMaybe you and I
Can pack our bags and say goodbye

and fly away from here
Anywhere, honey I don't care

We'll just fly away from here
Our hopes and dreams are out there
somewhere

fFiy away from here
Yeah anywhere honey
I don't I don't I don't care

Wwe'll just fly
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. - Before the
LIBRARY OF CONGRESS
Washington, D.C.

In The Matter Of: : Docket No. RM 2002-1

Notice and Recordkeeping for.
Use of Sound Recordings
Under Statutory License

Harv Hendrickson., Northwestern College Radio Network

1.. My name is Harv Hendrickson, and I am the Vice President for Broadcast Support |
(operations) of the Northwestern College Radio Network, Currently, I am also serving as interim
Vice President for Radio as well.

2. Qur namesake, Northwestern College, is a 1,600 student Bible~ce11tefed5 hiberal arts
college located in St. Paul, Minnesota. Since 1949, Northwestern College has extended its -
ministry beyond the borders of its campus through a media ministry. Today, our network
operates 13 radio stations (five of which simulcast their stream) and one Internet-only broadcast.
Several of our radio stations retain their historic licenses in the commmercial FM band, but they all

operate as noncornmercial stations.

3. Thave worked in the radio business and for Northwestern College Radio for 38 years.
1 began niy career at our Sioux Falls station in 1964, and since that time have worked in all .
aspects of our business, from announcer to station manager, and from engineering to operations.
1 am also the chair of the National Religious Broadcasters Noncommercial Music License
Committee (NRBNMLC).

4. Thave reviewed the proposed recordkeeping requirements, and both technological
and cost considerations would prevent us from complying with them in their current form. Qur -
stations use Music Master 2.0 to schedule their programs, and the Dalet digital automation
system, Neither of these systems are currently capable of maintaining information such as the |
name of the sound recording copyright owner, the UPC, the ISRC, or the album catalog number,
Dalet cannot even track the album name, and while MusicMasier does have a field for album

name, we rarely record it. We currently keep track of the vear that each song’s information is

.




entered into our database, but that date does not necessarily correspond with the release year as
indicated on the copyright notice. In addition, these programs cannot store the station-specific
data required by the proposed rule. We can provide our call letters, genre and service name

easily, but not as a part of an intended playlist report in the format described by the rule,

5. Our stations are non-commercial entities, and we are almost entirely listener
supported. Fully 75 percent of our operating budget comes directly from generous listeners who
are touched by our ministry. The remaining 235 percent comes to us as proceeds from concerts
we help organize in the community or as gifts from ministries whose sermons we broadcast. The

average donation we receive from an individual is about $100 per year.

6. On the expense side, 98 percent of our budget goes to covering our operating
expenses, and the rest is dedicated to capital expenditures. Our largest pair of stations, KTIS-
AM and KTIS-FM in Minneapolis, shares a staff of eleven full time employees, along with a
small handful of part-time employees. Only one of these people does solely on-air work. The
rest of the staff perform a combination of on-air, administrative, and clerical jobs to keep the
stations on the air 24 hours a day. Our other stations are usually staffed by 7 or & people, and

- those people similarly wear several hats.

7. 1 estimate that we would require one full-time staff person per station dedicated to
doing nothing else but maintaining databases and preparing reports in order to comply with the
proposed rule. The cost of an additional full-time employee who could handle these kinds of
crushing details would be at least $35-40,000 per year, plus benefits. Across 13 stations, that
adds up to about $500,000. Based upon our average donation of about $100, we would bave to
receive gifts from an additional 5,000 listeners in order to sustain these costs, When every penny

counts, we just cannot afford to dedicate that amount of resources to keeping these kinds of

records.




Hpr. 05 02 11:085a Joyce Gerten 6551-6531-5088

Conclusion

We do not believe the detailed records proposed are truly necessary to
determining or distributing the sound recording royalty owed. The burden of these proposed
reporting Tequirements on noncommercial stations like ours is far greater than can be justified
when the record companies could easily use their own existing databases to determine sound
recording ownership. We strongly request that the Copyright Office adopt the more reasonable
reporting requirements proposed by the broadcasters.

Date: & ~5- O p ,éé:‘[ﬁ/!%/ﬂm—_____

Harv Hendrickson
Northwestern College Radio Network







: Before the
LIBRARY OF CONGRESS
- Washington, D.C.

In The Matter Of: ' . Docket No. RM 2002-1

Notice and Recordkeeping for
Use of Sound Recordings
Under Statutory License

Statement of Mary Guthrie, Radio Nueva Vida Network

1. -~ My name is Mary Guthrie, and 1 am the general manager of the Radio Nueva
Vida Network., Over the last 15 years, I have been intimately involved in every aspect of radio
broadecasting: administration, programming, production, facility maintenance, fundraising and
community outreach. I am a member of the original NRBNMLC, the National Religious |
Broadcasters Noncommercial Music License Committee. The information contained in this
~ statement is based either on my personal knowledge and discussions with other radio station

. employees and/or the stream provider that our station uses.

2. The Radio Nueva Vida Network is a group of five full service and 14 translator |
FCC-licensed radio stations in California. Of the five, three are non-commercial and two are
commercial. Our main station, KMRO-FM, is a non-commercial educational station operatin.g n
the reserved band that provides Spanish-language worship and religious programming 24 houts a
day, seven days a week. Our non-commercial stations are funded by donations from our
listeners and friends. We have never sought funding from the Corporation for Public
" Broadcasting, The other terrestrial radio stations in our group re-transmit KMRO’s Radio Nueva
Vida programming to their local audience. In addition, KMRO-FM’s signal is streamed over the - |
Internet via our on-line ministry, www.nuevavida.com. In total, approximately 500,000 people
listen to our traditional broadcast ministry, while 14.200 people currently visit our ministry
through our website per month. We do not have the capacity to know the exact number of people :

who listened to our simuleast, but it Js undoubtedly much less than the number of people who

simply visit our website,




3. The administrative burden posed by the proposéd recordkeeping requirements,
unless dramatically scaled back, would, without a doubt, force us to remove our ministry from
the Internet. Qur day-to-day operations simply cannot support the additional time, effort, and
expense that it would take to supply much of the requested information at all, much less in the

detail required by the proposed recordkeeping requirements.

4, Radio Nueva Vida broadcasts Spanish-language Christian music about half of the
time and Spanish-language religious talk programming the other half of the time. There are few
major record labels that produce the kind of music we broadcast. Of the music we play, we
receive only about 35 to 40 percent from major labels. The rest of our music comes from small
independent labels or local performers or church groups who have self-published their songs.

We currently have a song library of about 1,500 songs from which we draw our playlists.

Musie Sources

5. The music we use for our broadcast does not usually come to us with the
information we would need to report under the proposed recordkeeping requirements. For the
music that comes from major labels, we generally get the title, artist, record Jabel name, and
length of the track. The promo CDs also generally have the composer information, the names of
the sound recording copyright owner and label, and the release year. If there is a catalog number
on these promotional disks, it appears to be unique to the promo and not related to the album on
which the song is being released to the general public. Some of the discs we receive from record.
companies do have UPCs on them, but this 1s rare, since the promotional CDs are not intended
for retail sale. In fact, the album title is not always available because the promotional singles -
sometimes do not have album titles on them. Despite my many years in the broadcast industry, 1
had never even heard of an “International Standard Recording Code™ before these recordkeeping .
requirements were released, and it 1s my understanding that such information is not currently
available even on commercialiy purchased compact discs, much less on the promotional discs

that we receive,

6. The information we receive from the smaller labels or self-publishers is even less
complete. Artists often hand deliver a cassette tape or CD with the title of the song and the name

of the performer handwritten on the label, without any other identifying information except

perhaps a telephone number.




- Pre-Recorded and Svndicated Programming

7. As I mentioned before, about half of our programming consists of rei'ig.ious talk.
Some of this programming consists of pre-recorded or live preaching and teaching programs,
which are provided to us by ministries or other outside sources. Often, however, these programs -
contain a small amount of music. Some music is from pre-recorded materials provided for
broadcast, and some 15 Iive.perfomjanc'e via ISDN from remote locations. We do not control the
content of those programs, and we do not have any way of knowing any detailed information
about the music played in those programs. Some of the programmers provide us with very basic
information on song usage, so that we can provide reports to ASCAP, This information 1s
generally confined to title and artist only; some provide only the title, and one of them provides

title, composer and artist.

8. A few ministries may provide a separate sheet with daily program titles and the

airing dates, but I have never seen any music information on these sheets. No one has voluntarily

offered to provide information about the songs contained in their pre-recorded material, not even
if they interview an artist. We must request it. While we have contracts with some ministries,
others may be aired without written contracts. Qur agreements with these ministries require
them to supply any miusic licensing documentation we need to meet our reporting obligations,
However, the burden of the timely reporting of such detailed information will cause some of .
those ministries to either cut or eliminate music usage from their programs, or discontinue |
placing their programs with us altogether if they can’t comply. The potential loss of that
program content and revenue would likely cause us to just stop streaming rather than cancel
those programs,

Intended Plavlists

9. . Radio Nueva Vida broadcasts its music directly from the compact discs it receives
from these various sources. Our daily playlist is generated by our Music Director, Elizabeth
Meza, using a computer pfogram called MusicMaster Lite. Each time we receive a new song,
Elizabeth and at least two other people at the station evaluate the song and decide whether it
should be added to our rotation. If they decide the song should be played, the song is entered -
into the MusicMaster Lite database.

10.  Currently, that database tracks the information about a song that is pertinent to our -
programming decisions. When we enter a new seng into the database, we record the title of the -
song, the artist name, our internally-assigned disk number (so that we can find the CD in our

library), the Iength of the musical intro, the duration of the song, and certain other pertinent




programmatic information about the song, and, when the information is available, which
performing rights organization licenses the song for the publisher. The program records the date
that the song is added to our system, but we do not track the date that the album was released.
Since Elizabeth became our music director a few years ago, we also started tracking the name of -
the album and an e-mail address or phone number of the artist, when available. There are fields
that could be used to keep track of information about the composer, arranger, publisher, and
record company, but we currently do not keep that information because it is not necessary for
programming. Not counting the evaluation time, 1t takes at least 5-7 minutes to enter the

_ information we record into our database for each new song.

11.  Each day, Elizabeth uses the MusicMaster Lite software to generate a draft
playlist for the following day. She goes through the playlist and often makes small notations or
changes to the draft. Within each programmiing hour, she generally includes extra songs so that
there is enough music scheduled even if the disc jockey doesn’t speak for as long as we expect
her to. DlJs also sometimes make alterations to the play list. Also, the song length as listed in the
database may well be longer than the length of time the song was actually played, because we
sometimes fade out a song early or cut out some of the intro. We could not provide to-the-
second start and stop times for the song we broadcast.

12.  We use our playlists to generate the music licensing reports that we éurrently send -
to ASCAP. These playlists are only kept for three months. MusicMaster Lite software does not
retain historical playlists going back more than 98 days and therefore could not provide any
information at all concerning the songs we played before that time. As I stated before, we
operate on both noncommercial and commercial frequencies. Noncommercial stations with
blanket non-commercial aural music licenses are not required to provide any playlist reports to
the music license providers. The reports we do make available are only for the music licenses
we hold for our commercial stations. Our noncommercial stations are not required to provide

any music licensing reports at all.

- 13, Under our current practices, we do not track even close to all of the information
that we would be required to report under the proposed recordkeeping requirements. In large
. part, this is because the labels themselves do not supply this information in the first instance.
Even for information that we often receive, such as the album title, the name of the record
company, the release year of the album, or the catalog number of the album, we would have to .
expend significant time backfilling our database. When we got MusicMaster Lite, we could not
afford to purchase tramning on the system, and our knowledge of the software is self-taught. We |

believe the current software allows us to create additional fields for inclusion of this informatior.,

-4




o If our current software suppdrts the addition of these new ﬁélds, we expect it would take several '_
. - months to complete the database. There is a chance that we would have to upgrade our software
to be able to add all the datafields we would need to report. We’ve investigated how much it
would cost to upgrade to a more recent and complete version of MusicMaster, and we probably
cannot afford the approximately $2,640 annual software license fee we would be charged for the

updated system, much less the traming costs of coming up to speed on a new system.

14. Evenif we endeavored to backfill our database, much of the required information
is simply unavailable to us because, as I previously mentioned, the record labels whose music we .- _'3
play often do not provide it to us — these fields include such items as catalog number; UPC code,
and ISRC. We cannot backfill our database, nor can we begin recording this information on a
going forward basis, if it is not clearly printed on the disk. I cannot even begin to quantify the
cost to us if we had to research this information. In all likelihood, we would sooner pull the plug .~
on our streaming altogether rather than undertake this monumental task, '

Listener Logs

15. Our streamiﬁg 'operaﬁon at www.nuevavida.com was set up by a local mother
. ~ whio volunteers at an elementary school’s computer lab. We do not have anyone o staff who is

. " an expert in the technical issues surrounding our stream, and if anything goes wrong with the
stream, we have to hire expensive outside help to repair it. It is unclear whether our strean
provider will be able to give us reports to the level of detail requested by this rulemaking. We
currently get general information regarding the number of website visitors from our visitor _
counter provider. My stream provider stated that it is impossible to directly and accurately report =
data about each individual user session, such as start and stop time to the second or the user’s
time zone or country. Currently, we may look at any one point in time to see the users logged
on, but we do not have a way to gather historical data on user sessions. Our stream provider
informed me they must instali a dedicated computer and specialized software in order for our
stream to provide information about the song titles, composers and performers. That does not

take into account the hardware and software required on our side.

Ephemeral Phonorecord Log

16, We do not believe we could provide the information required by the proposed
ephemeral phonorecord log. The amount of data that would need to be reported is enormous,
and we only play featured music about 50 percent of the time. Assuming that we made even one
- : ephemeral recording per song streamed, these requirements would have us report 13 data points,
. times about 12 songs an hour, times 12 hour hours in a day — that adds up to over 1,800 |




-additional items to report each da'y,-. and well over a half a million pieces of data each yeéu*; In _
any event, it does not seem reasonable to require such burdensome reporting requirements for =+

-ephemeral recordings when the imformation is not necessary to calculate the royalty due. The
exireme burden m trying to gather and maintain such information far outweighs any benefit
received by collecting it.

Phase in

17, Also, we believe that radio stations should be given some time to adjust to the
new reporting requirements, say, one year, before the requirements are in full force. Although
we would certainly do our best to report the information, we should not be penalized as we
attempt to conform fo the new requirements. Even after the one-year transition period, we

should not lose the benefit of the statutory license for good faith reporting errors or inadequacies.




Conclusion

The cost and effort that would be involved in keeping the detailed records
proposed would disproportionately burden our budget. Unless we are able simply to copy and
submit the logs that we already submit to ASCAP, we could not comply with the proposed

reporting requirements at our current staff levels. We believe that submitting playlists on a small

sample of our programming, combined with basic information about our listenership, should be
- sufficient for determining the royalty owed. Otherwise, we will likely be forced to cease
streaming altogether and deprive our listeners of the benefit of listening over the Internet to our

non-profit, religious programming.

Date: . a/ % / g2 Wﬁxi*\ <4T/MJ

/ Mary Guthrie/ ) )
: Radio Nueva twork







ST .. Before the L
- LIBRARY OF CONGRESS -
: Washingten, D.C.
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Statéement of Rick Kjllingsworﬂl._ Salem Communications Corp./OnePlace

1. My name is Rick Killingsworth, and I am the Vice-President New Media for Salem

Communications Corp. and General Manager of Salem’s Internet division, Oneplace.com. I have

been with Salem Communications since November 1993 and have been General Manager of

~ Oneplace.com since 1999. Allin all, I have over 15 vears of experience in broadcast radio and 4.

years of experience in radio streaming. 1 base this statement on my personal knowledge and on

discussions with other Salem and Oneplace persennel and stream providers.

Salem Commumnications

_ 2.. - Salem Communications Corporation is the nation’s leading provider of Christian
- and family-friendly radio content. As of September 30, 2001, Salem Communications owned,

operated or had agreements to acquire 81 radio stations located n 32 markets. Salem’s core -

business is the ownership and operation of radio stations in large metropolitan markets, and Salem

owns or operates 23 stations in 9 of the top 10 markets and 57 stations in the top 25 markets. In
addition to Salem’s core broadcasting business, Salem operates Salem Radio Network, which .
syndicates talk programmiing, news and music to more than 1,600 affiliated radio stations
throughout the United States.” Salem also owns CCM Communications, a Christian publisher of -
four consumer and trade publications serving the Christian music industry with a combined
readership of more than 330,000. Salem is a member of the National Religious Broadcasters
{(*NRB") and 1s represented by the National Religious Broadcasters Music License Committee

{“NRBMLC"), a committee formed under the auspices of the NRB to represent religious and other .

mixed-talk and limited music formatted radio stations in music licensing matters,




3. - Salem’s primary format is talk-oriented programming foc_:using'dn religious and |
family themes, and Salem’s stations of this format generally feature nationally syndicated and -
“local programs produced by religious, educational and non-profit organizations. Salem’s religious :
talk stations derive substantial revenues from the sale of uninterrupted blocks of broadcast time

{usually in 26 or 55 minute increments) to groups or entities desiring an opportunity to broadeast
to a comumunity interested in the content of their message. There are over 120 national ministries.
that purchase broadcast time from Salem in this manner. This block programuming business - |
represents 80% of the broadcast day on stations with this format and over 40% of Salem’s total

. TEVENues.

4, Salem is also developing an on-line presence. About 60 of Salem’s stations have - |
websites, and approximately 20 Salem stations stream their signal over the Internet. During 1999,
Salem Communications expanded its online initiatives by acquiring OnePlace® in January 1999
and becoming the leading distributor of enline streaning for religious ministries and radio stations
less than one vear thereafter. Salem aims to have OnePlace serve as both a complement to and
extension of the company’s core radio broadcasting business. OnePlace offers audio streaming _
through a third-party vendor to some, but not all, of Salem’s radio stations. Additional information

about Salem appears at <www.salem.cc>.

5. If the Copyright Office finalizes its proposed notice and reccrdkeeping provisions
as is, particularly if no allowances are made for the many stations like ours that are talk-oriented or: -
that broadcast a great deal of third-party progranmming, Salem and OnePlace likely will decide to

discontinue streaming.

Salem’s Special Problems with Third-Partv Programming and Non-Featured Music

6. Salem faces particular]y acute problems in attempting fo track and report non-
feature music uses and the music plaved in programming provided by third parties. Unlike many
" other broadcasters, Salem has built its radio business around selling blocks of time to religious,
educational and non-profit organizations desiring to reach Salem’s target audience with their
message. This means that (a) the music on such programming is ofien “non-feature™ music —eg.,
played as background to the main talk-based message or used to enter and exit programs — and (b}
our stations have no control over the content of the programming and must depend on the third-
party program providers to tell them what music is plaved. It is, quite simply, impossible for us to
track and report non-feature music vses at all given their fleeting nature, much less to report the

numerous bits of information proposed by the Copyright Office with respect to each and every




such use, The Copyright Office’s f nal regulations should make clear that its repomng
requirements apply only to featured uses of music; otherwise, compliance with the reporting

requirements, despite our best efforts, would be unattainable.

7. The Cdpyﬁwht Office also should make special allowances for how radio stations
may report music used in programming provided by third parties. Short of having employees
listen to each and every syndicated program and log the music played therein (assuming that they
can even recognize the music), our stations are largely at the mercy of the program suppliers to let
them know what music is in those programs. Typically, our stations receive no information at all

concerning the music played in syndicated programs, and they have no rights under their existing

contracts to require program providers to supply such information. Even if the program providers

~were willing to supply music use information, it would be a fantasy to think that they would
provide each and every data clement proposed by the Copyright Office, such as UPC, ISRC,

release year, catalog number, copyright owner, and album title. If we were required to provide this:

- information for third-party programs as a condition of the statutory license, we would likely be -
forced to cease streaming our religious talk stations altogether, as approximately 80% of their- a
broadcast day consists of these programs. The Office should recognize these programmatic
realities and allow our stations to report music use for syndicated programs in the same form as
those reports, if any, are provided to us, based upon our good faith efforts to obtain those reports

from the program suppliers.

Where Salem Gets Its Music and The Information It Receives

8. One of our many concerns with the Copyright Office’s proposal is that it requires

radio stations 1o report informnation concerning the songs that they play that our stations do not

have. Most of those songs are provided to our stations by the record labels themselves in the form -
~ of promotional copies in an attempt to gain free airplay for their songs. These promotional copies

— which include both CD singles and compilations — do not contain many of the data elements that

the Copyright Office proposes that our stations report — including the UPC and ISRC

9. Although most of the promo CDs we receive include album title, many of them do >

not. I have attached one of these to my statement as Exhibit 1, which lists song title (“Let’s -
Dance™), artist (Hezekiah Walker, featuring B.B. Jay & Dave Hollister), label (V erity), and

~ duration (3 minutes 24 seconds without rap; 3 minutes 54 seconds with rap). The CD does not
include album title, ISRC, UPC, catalog number. or P-Line, but it does contain a C-Line listing |
copyright year and copyright owner information (2000 Verity Records).




10.  In fact, the labels sometimes even send us CD-Recordable disc promos (“CD—RS”) S
that were burned on a personal computer. CD-Rs can contain one or several songs and lack mary
of the data elements proposed by the Copyright Office. Thave attached an example of a CD-Rto -
my statement as Exhibit 2, which contains several songs (“I am Redeemed,” “Praise Him While
You Can,” “Think Of His Goodness,” and “God’s Got It”) by the same artist (Jessy Dixon). Apart
from song title and artist, however, the CD only contains a C-Line listing copyright year and '
copyright owner information (1999 Ambassador Records, Inc.). The CD does not include album

title, ISRC, UPC, catalog number, or a P-Léﬁe.

The Limited Information Stored in Our Music Scheduling and Digital Automation Svstems - --

11.  Most of our stations schedule their pmgrammin g using MusicMaster. This software
is described in detail in paragrapll 11 of the statement of Jim Tinker, the Vice President of _
Operations for Salem Los Angeles. As Mr. Tinker explains, MusicMaster does not even gontain
fields for many of the intended playlist data elements listed in the Capyright Office’s notice such
as release vear, copyright owner, UPC, ISRC, catalog number. Other fields, such as album and
label, are often not filled in by our stations. We have no business reason to track this information,
and the labels frequently do not even send us album information with the songs that they send us in

their attempt to get their music added to our playlists.

12. Our stations also use three different digital automation systems, ENCO,'Prophet, '
~and Scott Studios, which create and air broadcast programming based on information they receive
from MusicMaster’s playlist. Of the sound recording identifying fields that the Copyright Office -
_proposes that we report, only title is included in the ENCO database. Stations often use the field :
‘labeled “agency,” however, to store artist information. ENCO contains no fields for album, label,
release year, copyright owner, UPC, ISRC, or catalog number. To illustrate this point, I am
" attaching as Exhibit 3 to this statement a data entry screen shot for ENCO, which depicts the |
available fields. The decisions as to how to use each field and which of them to populate are left to
the local stations. In terms of sheer inputting of data alone, putting aside the undoubtedly
substantial costs entailed in modifying the digital automation software itself to accommodate
additional fields, I estimate that it would take one full-time employee per stream, doing nothing

but data entry, if any more than two additional fields beyond what we currently populate in ENCO

are required.




Proposed Listener Log Requirements:

13. - The Copyright Office’s proposed listener log requirements would also be difficult;
and in some cases impossible, for us to follow. Real Broadceast Networks (“RBN) 1s the stream
provider for all but 12 of our stations, and because any listener information that we report would
be tracked and provided by that company, we would be unable personally to vouch for 1ts

accuracy.

14. The reports that we currently receive from RBN include the number of system
attempts, the average number of concurrent users, the maximum number of concurrent users, and
the total megabytes transferred. We have attempted to find out from RBN whether it would be
capable of providing the proposed information, but so far RBN has been unwilling to provide us -

with any definitive answers or with any cost estimates for providing this additional information. It

~is my understanding, though, that it is impossibie to know the time zone where the listener 1s

located because listener location 1s 111:easured by the listener’s IP address, which 1s associated with .
the Internet service provider rather than the location of the listener’s computer. Although
requesting zip code information from our listeners would be another possibility for obtaining
location information (assuming that they would be trathful in providing it). we have made a pohcy -

decision to keep our streams free and our listeners anonvmeous in order to enhance the appeal of

- our stations.

" Transition Period: Inadvertent Errors

15, If the Copyright Office adopts regulations that impose requirements beyond what

‘we do now, we will need time to iniplement those changes. In particular, we will be at the mercy

of third parties if those changes require us to alter our software or require us to obtain additional -
information from service providers. Tt could easily take a year-and-a-half to change when one |
accounts for the delays that software vendors often encounter and the complexity of switchimg -~
integrated systems. Further, we will not be able to startt until the final regulations are announced,
We certainly had no reason to think that the regulations would include the many detailed |
requirements that they do. During the transition period, we will attempt in good faith to submit tIdE_E

required records.

16.  Despite our best efforts, absolute perfection is impossible to achieve. Although we
are willing to work with the copyright owners’ agent(s) to resolve any erors that might appear on '
our reports, we ask that the Copyright Office include m its final regulations a provision stating that .

" good faith reporting errors or inadequacies will not deprive us of our statutory licensee status. . -




Conclusion .

Pérhaps more than any othet commenting broadcaster, Salem is particularly concerned -+ -
with the reporting requirements associated with third-party programming. Salem’s religious talk

stations devote the overwhelming majority of their broadcast day to such programs. Providing

religious and other organizations with the opportunity to communicate their message to our

listeners goes to the heart of who Salem is. Although this programming consists primarily of -

talk, it also occasionally contains both feature and non-feature uses of music, such as music

~ played as background to the main talk-based message or used to enter and exit programs, Our

third-party providers supply us with no information at all about this music, much less the _
numerous data elements for each song that the Copyright Office proposes that we report. There |
has been no business reason for them to provide us with this information, and if the Copjrright
Office were to require reporting of that information, they would likely insist that we remove their

programming from our stream. This, in turn, would force us to cease streaming our religious talk

.. stations altogether, Therefore, we request that the Copyright Office take into consideration the -

- special circumstances of stations who broadeast such programming, limit the reporting

requirements for such programniing to information that stations receive from these third parties,
and make clear that no reporting requirements at all apply to non-featured uses of music, We are -
certainly willing to turn over whatever music use records we might receive concerning this '
programming, but it goes without saying that we cannot provide information that we simpiy do

not have.

. . i i i ‘ S 2 3 B .
Date: L'i“ “ - ;\ o e ELC#—\ WVTWW -

Rick Killingsworth
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Statement of Jim Tinker, Salem Los Angeles

1. My name is Jim Tinker, and I am the Vice President of Operations for Salem Los
Angeles, the Los Angeles operating division of Salem Communications, Inc. Salem
Communications Corp. is the nation’s leading provider of Christian and family-friendly radio
content, with more than 80 radio stations nationwide. For more information about Salem and its
Internet streaming activities, please see the statement of Rick Killingsworth, which is also being
submitted in support of the broadcasters” petition.

2.* Thave worked in various capacities with KKLA and the other Salem Los Angeles
radio stations for ten years. Prior to my tenure with Salem, I worked in production at several
different Southern California radio stations. In mmv current position, 1 oversee the operations of
all five of Salem’s commercial, FCC-licensed broadcast radio stations in the Los Angeles area.
These stations include Christian talk station KKLA-FM, conservative talk stations KRLA-AM _
and KRLH-AM, foreign language station KXMX, and contenuporary Christian music station '
KFSH-FM (“The Fish”). KKLA is regarded nationwide as a leader in the Christian talk format,
and The Fish is the nation’s most listened-to Christian music station. Salem’s other successtul
“Fish” stations jn such markets as Atlanta, San Francisco and Chicago are based upon the mode]
pioneered by KFSH.

3. KKLA was the first radio station in L.A., and among the first radio stations in the -
country, to simulcast its broadcast — its signal first hit the Intemnet in the fall of 1995, Today, all |
but one of our LA radio stations simulcast their broadcast over the Internet, and 1 oversee those |
streaming activities. In addition, I helped launch and coptinue to work with Christian Pirate

“Radio (CPR), an Internet-only service that operates seven separate channels of streamed content




under the umbrella of www.ChristianPirateRadio.com and www.nﬁy’CPR.com.- The CPR family
of entertainment channels includes CPRXtreme, CPRCelebration, CPR Kids, CPRClassics,
CPRGospel, and CPRLite. We began CPR in September 1997, and the service has become quite

popular as a source for programming not regularly available in most radio markets. My main

responsibility with all of the stations is to oversee the computer systems that facilitate their

broadcasts.

4, I have read the proposed recordkeeping requirements, and there is no way that our

radio stations or Internet-only charmels could comply with them. We do not have all of the

information that we would be required to report, and we do not even have the technological
systems in place to track much of the requested information. The proposed regulations are
entirely disconnected from the way record labels actually send music to radio stations, and the

way stations categorize, organize and broadcast the music they play.

Where Salem LA Gets I'ts Music and What Information 1t Receives

5. Much of the music we broadcast comes to us in the form of record company
promotions or other promotional distributions. I estimate that about 75% of the promotional
songs we receive come to us as CD singles. These singles, which are distributed to us free of
charge by the record labels, generally are not packaged with all of the information the proposed
recordkeeping requirements would have us collect. For example, the promo singles are not
labeled with the UPC, ISRC, or catalog number of the retail album; they are explicitly labeled
not for retail sale. In fact, they do not always list the title of the retail album, which is sometimes

yet to be determined when the single is released to radio.

6. The rest of the promotional music we receive consists of either free compilations
provided by the labels, or radio-specific compilations purchased through a service such as TM
Century, a Dallas-based company that creates, produces, and distributes music for broadcast
media use. The free compilations are generally intended to highlight a handful of songs by a
single artist. They list the name of the artist, the name of the songs, and often the name of the
distributing label. Like the singles, they are not labeled with the UPC. ISRC, or catalog number
of the retail album. Many of these compilations bear sound recording copyright notices.
Compilation services like TM Century provide even less informatian about each song. Those
discs combine several songs from a variety of artists. Their packaging lists title and artist, but
does not list album name or record label. The commercial compilations also do not list the sound - -

recording copyright owner or release vear.



Mus'ic Scheduling

7. Even within our Los Angeles group of stations, we use two different music-
scheduling programs and two different digital automation systems (DAS) to effectuate our
broadcasts. For each station, all of the data we track about the songs we play are kept in one or

both of these programs.

8. When we first receive a new promotional CD, the music director listens to the
track and decides whether it should be added to our rotation. If the new song makes the cut, the

niusic director adds pertinent information about the song into the music scheduling system.

9. Some of our stations use a program called Selector for this purpose. The version
of Selector we use has DOS-based interface. 1 have attached as Exhibit 1 printouts of four

different song data entry screens from our Selector system. As is clear from the first page of that '

~ exhibit, the primary song information sought by the Selector database is Song ID (our internal

tracking number), Media, Category, Song Title, and two different fields for Artist. The
“Additional Song Information™ section of the screen gives further room to record three other

artists, Composers, Publishers, Arrangers, License (gencrally meaning which PRO administers

- the musical work licenses), Label, and other fields. On the second data entry screen, there is

space to record the Album Title, as well as many different programming properties. On the third
page, there are ficlds to allow éntry of dates relating 1o the use of the song on the station’s '
playlist. The fourth page of song information includes a section entitled “Chart Information,” in
which stations may record the progress of a particular song on the charts. There is also a space

to record the total run time. While Selector has the capability to track many different types of
information, there are no fields dedicated 1o collecting several of the types of data that would be
required under the proposed rules, such as sound recording copyright owner, release year as
identified in the copyright notice, UPC, ISRC, and album catalog number.

10.  Onthis printout, very few of the available data fields are actually populated. This
is typical of the way we enter song data into our scheduling systems — we generally only track - -
song title (in this case, “Jesus™), artist (in this case. Whiteheart), composer, mood and energy
information, and runtime, because these are the fields that most affect our scheduling choices. In
this example, we happened to also record the name of the retail album (“Redemption™). The |

album title is generally not important for scheduling purposes, and we only record it only about

10-15% of the time. In this example, we did not track the label name, and we only do so about
5% of the time.




11.  Our other stations use MusicMaster for program scheduling, Our version of
MusicMaster also runs on a DOS-based interface. I have attached as Exhibit 2 printouts of
~several different song data entry screens from our MusicMaster system. The primary
" information requested on the first data entry screen is “Cart,” “Disc,” Artist, and Title. That
screen also has fields for entering the run time of the song, the gender of the performer, and other
restrictions. There is a field for “Add Date,” but not for release date. Except for “RunTime,”
none of these fields aid us in providing the reports requested by the proposed rules. The second
screen allows for input of “Additional Information,” including Album, Composer, Publisher,
Arranger, and Record Co. The next screen allows the user to record Chart Information, and the
fourth screen allows the music director to assign up to eight theme codes to the cut. The last two |
screens allow data entry of “Trivia Lines” and “Auto-Move Dates.” We rarely fill in any of the
data fields on these latter pages, and thus do not track album and record label information for
most of the songs profiled in the database. There are not specific fields in which to enter
information such as sound recording copyright owner, release vear as identified in the copyright
notice, UPC, ISRC, and album catalog number. There are additional optional fields, such as
RecordID, which according to MusicMaster could be used for the catalog number assigned by
the record company. However, it is unclear what this field actually corresponds to, and i1 1s only
available for reference purposes and may not be available for inclusion in a printed report or

exported dataset.

12. The music director uses the scheduling software to create a proposed schedule for
each day’s airplay. Before the advent of computers, radio stations used an index card system to
rotate songs. Songs would be grouped in categories, and once they were plaved, they would be
put in the back of the stack for that category. The music director would determine a scheduling
formula, which would generally indicate that each hour, a certain number of songs from cach

categary should be played, or other rules such as “never play two female artists back-to-back.”

13.  Selector and MusicMaster replaced this index card system with automated |
protocols that perform a similar task. The resulting hour-long program blocks, known as
“clocks,” over-schedule the music in each hour, to be used as a back up if some other
programming element is dropped at the last minute or if the hour ran short of anticipated music
titles, This is especially important for stations than run unattended — where a live operator isnot
supervising the DAS to prevent dead air from occwrring. The DI is handed a physical printout of -
the schedule and uses that printout to announce songs and otherwise control the broadcast. The
playlist that we print for our DlIs and feed into ouy digital automation systems provide only title, -

artist, cut rumber and a programming fact or comment. We can custom create reports within the




parameters provided with each program; however, there is only so much space on a letter-sized
page, and increasing the displayed data would require additional pages, printing time and

expense.

Digital Automation Svstems

14.  Once the song data is in our scheduling software, it must also be entered into our.
Digital Automation System (DAS). We have two different systems in use in L.A. — Chnistian
Pirate Radio uses the newer Prophet NexGen software, while the other stations use Prophet’s

Audio Wizard CFS. Both of these systems are used by our stations to create their broadcasts.

15.  The most important information associated with each song’s data are the spot '
number, song title, artist, and song length. These are the fields that the program uses to retrieve
and play each song. The song length is filled in automatically when the song data is included in -
the system; this length typically does not always match the song Jength reported by the labels on
the promo CDs, due to fade out thresholds and segue preferences. We may also edit an
especially long song to eliminate an extended intro or lengthy fade-out. While there arc data

entry fields for such items as composer and label name, we do not generally populate these
fields.

16. © The DAS systems allow us to generate custom reports of the songs that have
actually been played, but those reports have limitations. In the first place, they cannot include
any fields that are not available in the database. Moreover, the system cannot report Jast minate
changes to playlists that are not executed through the system. Our stations often use the DAS in
live assist mode, which means that the DJ has the power to divert from the planned
music/programming schedule, either because of timing issues, or to accommodate a live studio

cuest or special promotional activity, for example.

Incomplete Data

17.  Even entering the key fields we regularly track, it takes our music direclors _
approximately five to eight minutes to make the appropriate judgments about asong and enter
the relevant information into both the scheduling software and the DAS software. Considermg
the number of songs we keep information on, it would take months of effort to backfill additional

data about those songs. It would also more than double our current data entry time.

18. Our scheduling and DAS programs do not have appropriate data fields to track,

items such as catalog number, ISRC, UPC code, release year, ot sound recording copyright




owner. If we were able to install new systems — at great expense — so that they could track the
missing data fields, we could not populate those fields in any event. We would be entirely

dependent on the individual software vendors to develop the new systems we would need.

19.  Ifall of these data points are truly necessary to administer the royalty, it makes
much more sense for SoundExchange to match the title and artist information provided by us
with its own master database. The labels and SoundExchange are in a far better position to

deduce the remaining types of information from their own records than we are.

Special Problems with Syndicated Programming and Incidental Usaﬁe

20.  Our stations also utilize a wide varjety of syndicated programming provided by
third parties that sometimes include both featured and incidental performances of music.
KKILA’s programming, in particular, primarily consists of nationally syndicated programming,
such as Focus on the Family with James Dobson, Insight for Living with Chuck Swindoll, Thru
the Bible with J. Vernon McGee, Money Matters with Larry Burkett, and Duffy & Company
with Warren Duffy. KRLA/KRLH-AM feature papular syndicated talk show hosts, including
Mike Gallagher, Dennis Prager, Michael Medved and Hugh Hewitt.

21.  When these programs are played through the DAS, the computer has no way of
knowing whether pre-recorded music was used in the course of the live or pre-recorded show.,
The DAS system s programmed with a default clock for each program and is not customized for
cach day. Those shows are reflected in the DAS playlogs as syndicated programming. Not only.
would our software and hardware systems need to be updated and upgraded to meet the

requirements specified — but every third-party broadcaster who utilized music would also have 1o

update and upgrade their reporting systems.

22, All of our stations make incidental use of music for items such as song promos,
weather, traffic and news lead-ins, bumpers, and other non-featured uses. We could not possibly
track such music usage at all, much less the 18 different data points about each of these short

clips, and it would not make sense to require us to do so.

Listener Log Requirements

23, Our LA stations work with three different outside providers to enable the on-air
“broadcast signal and Internet-only Christian Pirate Radio to be streamed over the Internet. -

Hiwire encodes our streams, provides the Internet player used on our websites, and provides

advertisement insertion technology. Globix provides us with bandwidth and server space. We




" also use Blue Falcon’s decentralized distributed networks solution to improve stream quality

while decreasing bandwidth costs.

.24, We would haveé to rely upon Hiwire, Globix and Blue Falcon to provide us with
{he information demanded by the listener log requirements. Ihave discussed the requirements

with these vendors, and they could not currently provide us with all of the requested information.

25 The use of Blue Falcon’s services 1o control our costs makes it more difficult to
track precisely the kind of listener data requested. Basically, Blue Falcon’s product allows users
to receive their signal from fellow users, rather than having to reach back all the way to the
central server. This means that the logs generated by the Hiwire tuner — the basic building block
of our stream delivery technology — are incomplete. The Hiwire logs would not reflect any users
that received their stream from fellow listeners — ten listeners connected through one person’s
computer would look like only a single person to Hiwire. Blue Falcon’s technology allows it to
take a “snapshot” of the users connected through its svstems every ten seconds. Thus, reports
provided by Blue Flacon would not accurately capture a log-in or log-out event, for example,
during those interim ten seconds. A solution would require complex mtegration between

vendors and their subsystems.

26.  When Hiwire first began offering streaming services, it endeavored to identify
users’ locations by collecting their zip codes upon initial log-in. Hiwire soon found that users
were purposely thwarting this plan by entering false zip codes. Hiwire’s new system for

identifying user location, which relies on the use of TP addresses, 1s more accurate than zip code

registration, but it is still not foolproof. Hiwire states that it is just not technologically feasible at

this time to capture all of the listener data required by the proposed rule. If Hiwire — which has.
invested a great deal of time and resources to deternine the optimal ways to identify listeners -

cannot accomplish this task, it is difficult to imagine thal any stream provider will come close 10
satisfying the proposed listener log requirements.

27. We are also concerned about being asked to provide unique user identifiers for all-

of our listeners. It is one thing for us to collect such data in a way that will be maintained
intemally. It is quite another for us to be forced to share data about individuals with third parties.
Sharing our users’ individual identities opens up a Pandora’s box of privacy concerns. Tam
concerned that, were our listeners to discover that their Iocation and listening habits were being

shared with representatives of the record companies, they would stop listening to us to prevent

this information from being captured and distributed.




- 28. The sheer e'nérrﬁity of the data that would be generated by reporting each and - S
every listener session is also beyond reason, We have 17 different streaming configurations —
representing over 2,327 gigabytes of transferred data for thousands of listeners for the month of
| February 2002. Extrapolating out data for each listener — for each stream — for each moment of

- each day - would require a substantial amount of man-lhours and resources.

Samples

29, The overwhelming amount of data requested by RIAA to administer the royalty is

- staggering. The playlist requirement alone would have us reporting 18 data fields for each sound

recording performed, times about 11-12 sound recordings per hour, times 18 to 24 hours of daily |
programming, 365 days a year. This translates info reporting between 1.3 and 1.9 million

~different data elements for a single station!

30 It makes much more sense for radio stations to prdvide reasonable samples of
their playlists, as they do in other licensing contexts, Qutside companies such as Arbitron, for
listenership information, and BDS, for song plays mformation, spend 100% of their time tracking
this kind of information about radio stations — it’s a full time job. Our radio stations should be

- allowed to continue to focus on being radio stations, rather than accountants.

Ephemeral Logs

31. . The most burdensome proposed rule of them all 1s the ephemeral phonorecord log
requirement. As Iunderstand it, the CARP proposed a rate for ephemeral copies equal to 9% of
each streaming station’s performance fee payable rather than a rate based on the number of

~ephemeral copies made. The burden of tracking the creation and destruction of each and every
ephemeral copy 1s extreme, especially considering that the collected data has no impact on the
royalty paid. It would take significant program development work to create a system that could

report these data, and the cost would be quite disproportionate to the rbyaity paid.

Record Retention

32, We currently keep our playlist logs for about three months. Reétaining the records
- for any longer period of time would require a much larger filing space than we have available —
each day’s programming log consists of more than one page per hour programmed. If we

wanted to maintain these records electronically, we would have to create and maintain a robust

and (likely expensive) data archiving system. We would likely have to employ a full time




employee whose sole job would be to prepare daily playlist reports. We cannot justify taking on
~ that kind of cost just for reporting purposes. '

33, The data storage problem 1s also onerous for the listener lo g and ephemeral
recording log reporting requirements. A single stream listener may Jog in and out of our stream,
for technical reasons, dozens of times over the course of one sitting. And 1f we had to colleet 13
separate data points on even one ephemeral recording per song broadcast, assuming we play 288

songs per day, this would translate into more than 3,000 data points per day, or more than 1.3

million data points per year.




The Copyright Office’s proposal would require radio stations to absolutely 'bufy the
collectives in data, the vast majority of which they already have in their in-house databases. This
enormous abuse of radio station resources is simply unjustified by the terms of the statutory
license. The fundamental changes to our core business model, and the changes we would have to .
impose on the business models of our syndicators and other third party vendors, would be costly
in the extreme, and the meager benefit we get from our streaming activities would be far
outweighed by the administrative burden of reporting compliance. We ask the Copyright Office
to adopt the scaled back record keeping rules proposed by bro

Date: Oq—O\(—O“&_ | (
| Jim Tivker——

Salem Los Angeles
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Befm e the
LIBRARY OF CONGRESS
" Washington, D.C.

In The Matter Of: : Docket No, RM 2002-1

Notice and Recordkeeping for _ :
Use of Sound Recordings :
Under Statutory License :

Statement of Dan Halvburton, Susquehanna Radio Corp.

1. My name is Dan Halyburton, and I am the Senior Vice President and General
Manager for Group Operations for Susquehanna Radio Corp. Susquehanna’s core business 15
radio broadcaslnw and today it is one of the ten Jargest radio groups in the United States in
terms of revenues. Today, the company owns and operates 5 32 FM and AM broadcast stations,
These stations operate in varied formats — we have oldies stations in Kansas City and
Tndianapolis, sports talk in San Francisco, Indianapolis, and Dallas, traditional talk in Kansas
City, New York, and Dallas, and music-intensive hard and soft rock formats in Atlanta,
Cincinnati, and Houston, just to name a few., All 32 of our stations currently have Internet

websites, and all of them are simulcast streaming.

_ 2. In my current position, I oversee Susquehanna’s Internet strategies, our
programming and research depariments, and the broadcast engineering department. 1 have
worked in the radio industry for more than thirty vears and w ith Susquehanna for mare than
twenty years. During that time, I've served as a general manager, operations manager, and
program director for several different radio stations. in such diverse markets as Dallas, Texas,
Indianapolis, Indiana, Huntington, West V irginia, and Miami, Florida. Tam making this
statement on Susquehanna’s behalf based upon my own extensive experience in the radio

business in general and Susquehanna in particular, as well as on conversations with my staff.

-

3, Susquehanna is proud to say that we were one of the first radio broadeasters to
simulcast our over-the-air signal, In the fall of 1995, M ark Cuban of AudioNet — which would

later become Broadcast.com, and later still become Yahoo!Broadeast — approached our Dallas




pews/talk station, KLIF/KKLF-, AM, and offered to stream its si ghal.- At the time, streaming

technology was not even adv anced enough to transmit music content

4.  As T described in detail in mv testimony before the Copyright Arbitration Royalty
Panel, Docket No. 2000-9 CARP DTRA 1 & 2, simulcast streaming is not profitable for our
company. Each individual station bears the cost of streaming, which runs tens of thousands of

dollars annually, and the stream does not am enough revenues to cover those costs,

5 Given Susquehanna’s historie stake in Internet simulcasting, it is disappointing

that the Copvrlszht Office has proposed regulations that threaten our streaming activity. We

would like to provide copyright owners with the information they need to get the royalty they are '

due. The administrative burden of these regulations as proposed, however, w ould make
continuing our streaning oper ations cost prohibitive. For the reasons explained more fully
below, we believe it should be sufficient for us to provide much more available 1dent1fy1ng

information, such as title and artist on a sampled rather than census basis,

6; Our streaming audiences are predominantly over-the-air listeners who use
streaming as a new method of acc sing Susqueharna’s stations at 1imes when they don’t have a -
radio handy or where reception 1 poor. Our strearing audiences are only a tiny fr action of our

over-the-air listenership — less than 1 percent. Since our revenues come from selling

advertisements intended to reach our Jocal Listeners, the small additional convenience to our local - '

listeners provided by the stream 1s not enough to make the stream profitable. The new costs that -
would be imposed by the proposed regu] ations — indeed, the fundamental change to the way we.
do business that would be required in order to coniply — would transform our stream from a

slightly unprofitable but nonetheless valuable service into an unsustainable Jiability.

Plavlist Requirements .

7. Our music intensive stations get about 95 percent of the music they play directly
* from the record labels. This makes sense — the record companies want 1o reach new listeners as

much as we want to bring our listeners the best new music. The Jabels generally provide the

music in the form of promotional CD singles. These singles might have two or three versions of

the same song on them, such as the “aibum version,” the “radio mix,” and some sort of remix. -

8. These CDs have on thent only the most basic information about the song being
promoted. They of course list the title of the song and the name of the artist. They frequently
mention the name of the album the song is going to appear on. but not alwavs — sometimes, the

album title is not vet determined when the single 1s released to us. They also sometimes list




composer information, the length of the track, the name of the label, and the yeaf and copyright
owner information contajned in the copyright notice, or “P line.” However, there 1s no way for
us to know if the copyright information on the CD single is the same as “the release vear
identified in the copyright notice on the album™ and the “copyright owner information provided
in the copyright notice on the retajl album” because we don't work from the retail album. In-
fact, there are many instances when we receive a CD-R with only a handwritien notation of the
title and artist. We cannot be expected to know if the album information varies from the
information supplied to us by the labels on the promo CDs.

9. Our stations use the popular Selector software by RCS to schedule the music they
play. To add a song 1o our rotation, we type into Seleclor very basic information about the song,
such as fitle, artist, intro, length of track, ending type, and other data relevant to making our
scheduling choices. We also track composer. The software has a field for album title, but we
only track that information some of the time. Selector does not have built-in fields 1o
accommodate keeping track of such fields as ISRC, UPC code, and catalog number. 1do not
believe this music scheduling software can be easily modified to track additional ﬁélds. The cost
to us to keep the requested records would therefore be substantial. We would need 10 rely on

outside vendors to medify or up grade our music scheduling software.

10.  All of our stations that use a Digital Automation System use the Enco DAS to |
actually play the music and schedule the other elements of the broadcast. The Enco system only
holds the basic data required to play a song. It does not contain data fields for ISRC, release
year, album litle, UPC code, catalog number, or sound recording copyright owner. The Enco
system cannot be modified to add more fields by a user: we wonld have to ask the vendor to
modify its systems m order to use Enco for generating plavlist reports. Even if the company
doesn’t charge us for redesigning {heir software, we would almost surely have to pay for the
revised version of it. There is no telling how Jong it would take for the company 10 make these

development changes, but it surely would not be as easy as pushing a button.

11 Two of our most listened-to stations, 99X WNNX in Atlanta and KPLX in Dallas, -
do not use digital automation at all. These stations still get their music directly from compact -
discs. At these stations, the DJs often strav from the intended play list, and there is no process

for tracking whether or not a scheduled song was actually played.

12.  To the extent possible, the Copyright Office should adopt regulatidns that are
consistent with the way the radio industry actually operates today. Even then, we will need to

make some changes in the way we handle data in order to provide the required reports and will’




- need time to implement these changes. Of course, if the Copyright Office requires us o report
information beyond the capabilities of our current systems, the necessary time to develop these
systems (wholly apart from the cost and burden) will be much greater. Although it is difficult to |
estimate until we know what requirements will be imposed, any rules that require us to change
our software and make fundamental changes in the way we do business would likely lake a year

or more to implement.

Incidental Music Use and Svndicated Programs

13.  Our playlists do not include Jistings of incidental music used as introductons to
programs, as disc jockey themes, as Dumpers hetween program segments, as background for
wraffic and weather reports or news stories, and in promotional segments. It would be impossible
for us to track this sort of music usage. Itis not required for any existing purpose (not even h
ASCAP or BMI ask for reports of these kinds of uses). Similarly, our talk stations occasionally
make incidental use of music m promotions and as background, intros, and outros 10 talk
segments. The regulations as proposed seem to require that we track even this kind of music
usage, even though I anderstand that the Copyright Arbitration Royalty Panel has proposed no
sound recording fee at all for such nonfeatured uses of music. If the Copyright Office’s -
proposed regulations were 10 apply to our talk pro pramming, we would need 10 cansider pulling

the plug on streaming even our talk stations.

14. We also get many pro gramming segments from syndicators. Most of our
syndicators of music programs currently provide us with basic plavlist information, such as title
and artist. If we require our program suppliers to provide us with more detailed information
about what is being played during their programs. T would expect them to carefully reconsider
whether the inclusion of their programs on the Internet is worth it to them. I would not be
surprised if many would conclude that thev did not want their programs streamed. Remember,
their primary inferest, like ours, is in over the air broadcasts. For the same reasons that it would
be extremely burdensome (if not impossible) for us to provide the extraordinarily detailed data
requested by the proposed regulations, it would be exiremely burdensome (if not impossible) for
{he syndicators who provide music programming to do so. If they ultimately made the business
decision to updertake such reporting, the cost would surely be passed on to us in the form of
higher syndication fees. If the syndicators provide us with incomplete information, the research
burden on our stations ivouldr itself, be crushing. In addition, integrating the syndicator’s data -
with our own to prepare the single repont requested by the proposal is an additional expense,

which would require time and money 10 figure out.




Listener Log Information '

15, We currently stream using the services of our long-time partner,

Yahoo!Broadcast. In its reporting to us, v ahoo!Broadcast provides data such as average tuning

hours (ATH) and aggregated data about the mumbers of Jog-ins/log-outs the sysiem experiences. -
We do not yet know what the cost would be to provide individualized data that includes a report

of the date and time of each individual user’s log-in and Jog-out in their local time zone, a unique

*user identifier, and time zone information about the user, T do know that it is not as simple as

just pushing a button to generate these kinds of data reports.

16.  In addition, there are many difficulties with precisely pinning down the user’s
tocation and local time zone. My understanding is that basing the information on the IP address

of the user is far from accurate, because many Internet Service Providers do not assign their

users static TP addresses. Moreover, the IP address is tied 1o the server location, which is not

necessarily in the same time zone where the user is jocated. Users accessing the Internet trough .
a corporate fire wall, for instance, generally appear to all be coming from the same single

computer, even though they might be scattered at branch offices all over the country.

17. Further, the amount of raw data cenerated by census reports of each and every
listener session would be staggering. On a single day in February 2001, the stream of our
popular San Francisco station, KFOG, registered more than 26,000 indjvidual listener SEE510NS,
(This number does not reflect the number of people who actually listened — because streams are

often interrupted, listeners can connect in multipie individual sessions in one sitting). Agsuming

' {his connection level is about average for that station, in a short month like February, we would

end up reporting more than 720,000 data individual records. Over the course of a year, we
would have to report almost one billion scparate listener log data records — for only one of our .
stations. This staggering reporting requirement, of itself, may render streaming under the
statutory license not worth the trouble in light of the fact that KFOG’s Internet listenership is less

than one percent of its over-the-air listenership.

Ephemeral Phonorecord Log

18.  The proposed regulations regarding recordkeeping for the ephemeral recording
license is perhaps the most burdensome, and least justifiable, of the proposed requirements, AsT

understand it, the CARP proposed a rate for ephemeral copies equal to 9% of each streaming

station’s performance fee. It is not related I any way 1o the number of copies made, when those
copies are made and destroyed, or even what songs are copied. From our experience with other

computer systems, I know that the costs of designing and implementing an entirely new data

T
L 4
]




: tracking system are huge. They include not only the direct costs paid to the software company,

" but the costs and internal disruption of implementing the system and learning to use it. -

19.  Although we cannot at this time pin it down, the cost of creating' a'system to track

{hese temporary copies would likely be extraordinarily high. Once the system was designed, the

reporting burden would also be substantial, Assuming that we made even one ephemeral
recording per song streamed, these requirements would have us report 13 data points, times

about 12 songs an hour, times 24 hour hours in a day — that adds up to over 3,700 additional
items to report cach day, and well over a million pieces of data each year. This kind of data
collection would be pointless. It makes no sense to require stations to keep track of the creation
and destruction of each and every copy of a song made in the course of streaming the song when

the rate set for making those copies has nothing to do with the number of copies made.

Confidentialitv_ and Privacy

20. ~ The data requested by the proposed rules are enormously intrusive. We are quité

concerned about being forced to turn over so much commercially sensitive data about our

jnternal operations and listenership. Talented progranumers put enormous effort into crafting

perfect playlists to keep our audiences happy, We don’t want our competitors to have easy
access to those playlists, and we most certainly don’t want record Jabels to use data we provide
to create their own competing services, We respectfully request that regardless of the |
requirements imposed, only the collective agents have access 10 it. Moreover, the collective
agents should be strictly limited in their use of the information - the data should be used solely to
collect and distribute royalties. Under no circumstances should the agent(s) be allowed to use it

for any other purpose.

21.  The requirements surrounding our listener logs are even more intrusive — although -
the standard in the data collection industry is to ageregate data, these requirements seek to have -
every individual user session traceable to 4 unique Hstener and its duratjon accurate o the last
second. We believe our users would view this as a huge violation of their trust inus. Wecould .
not even begin providing user-specific data until we revamped the privacy policies on all of our
websites to explain that we are sharing such data, for fear of runming afoul of current F1C
regulations. In any event, we are troubled by the thought of RIAA or the individual labels using
this information for marketing purposes. As with our playlists, any listenership data should only
be made available to the collective agents, and the agents should only use it for royalty collection

and distribution purposes.
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S o S Copelusi
_  Susquehanna Radio Corp.’s core business is radio broadcasting, not webcasting. Our
simulcast is an interesting and cuttin g-edge added service that we provide 1o OB Jocal
Yistcnership, but it is not a profitable aspect nf our operations, Our Intemnet listenerabip iy 8 tiny
| ~ percentage of our over-the-air ratings. To comply fally with the proposed recordkeeping

 reqUirements as written, we would have o invesi hundreds of {honsands of dollars and countleas
hours of labor. It would fundamentally alter the way we do business. We canool justify to our-
sharcholders the expense of such a transformenon, when the resultant produst is ot 2 suce profit

. SOUICE.

We helieve the stamgory Yicense was intended to make it casier, not porc diffhicult, for
radio siations to ke advantage of emerging lnternet technologies, We urge the Copynght
Office to hold true to thik intent and caact mush sumpler requirements. Redio stations should
only be required to report sound recording title, artist, and alpum information, where available,
These reports should be rmade on B sample basis, for featurcd ruusic only, rather than requirmg 4s

to store angd Process data on every single smppet of music we play.

el S 2000

Dan Halyburton
Susquehanna Radio Corp.
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" Before the _
LIBRARY OF CONGRESS
Washington, D.C.

" In The Matter Of: S . Docket No. RM 2002-1

Notice and Recordkeeping for
Use of Sound Recordings
Under Statutory License

Statement of Dusty Rhodes, WAY-FM Media Group

1. My name is Dusty Rhodes, and I am the Chief Operating Officer of WAY-FM
Media Group, Inc., a non-profit company dedicated to bringing Christian music to youth and
young adults.

2, I started wofking in radio as a college student in the early 1970s, and in 19781

" joined mainstream top-40 radio station WCHV in Charlottesville, Virginia as a DJ. 1 later went - .

on 1o host the morning show and serve as Program Director at contemporary Christian station |
 WPIT-FM for 11 years. In 1988, I was voted Pittsburgh's Favorite Morning Personality by
readers of the Pittshurgh Post Gazette. In 1993, T relocated to South Florida to launch Christian
Hit Radio WAY-FM, a station that won the prestigious Dove Award for Radio Station of the
Year in 2000. '

3. In my current position as Chief Operating Officer of the WAY-FM Media Group, ..~
I help oversee our current radio and Internet ministries and our efforts to launch new radio
stations throughout the country. T also serve on the National Religious Broadcasters
Noncommercial Music License Committee, as well as on the Executive Steering Committee of
the National Christian Radio Alliance. The information in this statement is based both on my
personal knowledge and experience with WAY-FM’s operations and my discussions with
members of our staff. |

Our Operatigns

4, Our family of three full-powered radio stations operate out of Nashville,
Tennessee (88.7 WAYM-FM), West Palm Beach, Florida (88.1 WAYF-FM), and Fort Myers,
Florida (88.7 WAYI-FM) and can be received in many more communities in Florida, Georgia,




Alabama, Kentucky, and Tennessee through the use of low-power repeater transmitters. These -
fhree WAY-FM stations form the backbone of our ministry, and all three operate in a Christian

" Hit Radio format. We are in the process of developing WAY-FM stations in several other
communities.

3. To further our ministry, we stream the signals of our Nashville and West Palm
Beach WAY-FM stations over the Internet through our website, www.wayim.com. We also
have an Internet-only ministry, The X Station, located at www.thexstation.com. The X Station is
an edgier, male-oriented Christian modern rock “station.” The X Station allows us toreach a
small but important segment of the Christian audience — youth who enjoy modern rock music
with a Christian message. We do not receive funding from the Corporation for Public
Broadcasting. For each of our three stations, more than half of our funding comes from the
generosity of individual listeners, with a smaller percentage of our funding coming from small, - -

mostly local businesses and other small corporate underwriters.

6. I have reviewed the draft recordkeeping requirements proposed by the Copyright
Office, and T am frankly shocked at the administrative burden these requirements would force
our stations to undertake in order to continue streaming. Our business model is designed to work
within the context of a standard historical radio station operation, and we would find it extremely

burdensome, if not humanly impossible, to even attempt the proposed requirements for reporting.

7. Fulfilling these proposed requirements would also be difficult to justify to our
donors. I can’t imagine having to report that we are spending X-amount of our time and their
money on the paperwork involved. 1believe they would see that as poor stewardship of their
monies and would perhaps withhold their support, which is of course vital to our existence and

our ability to pay any additional licensing fees.

The Plavlist Requirements

8. We obtain nearly 100% of our sound recordings for both our on-air and Internet-
only streaming operations as promotional releases from record labels. They are almost always .
free of charge and are provided expressly for our use. Sometimes, we are mailed the same CD
available to consumers, but this is rare.

9. The only information we can count on being sent to us with a CD provided by the
label is title and artist — sometimes, the Jabels don’t even provide the album name or a copyright
notice indicating the date and owner of the sound recording copyright, much less UPC, ISRC, or-

catalog number. Whatever information is provided can be found in various places, such as on

=




the CD itself, on a tray card, or on a sepafat'e" sheet of paper p’dckaged with the sb‘r‘ig" The
rcportihg is not standardized, even across CDs from a single label.

_ 10.  For example, attached as Exhibit 1 1s a promo single that was received by our Fort
Myers station, WAYJ-FM. The artist is SONICFLOOd, and the song title is “Write Your Name
Upon My Heart.” The disc has three different re-mixes of that song, including a “Heavy loop re-
mix,” a “Loop w/kick & share re-mix,” and an “Original re-mix.” There is a credit for the
songwriter, but no copyright notice indicating date and year of either the sound recording or the
musical work copyright. The only other information is the name of the label, Inotof, and a cite to L

the band’s web page — the disc does not even indicate the lengths of the various mixes.

11.  Jemnifer Knapp’s “Say Won't You Say” promo single, attached as Exhibit 2 to
{his statement, is another example of a promo that contains very few of the requested data items.
The disc itself lists song title, artist, Jabel, and helpfully tells us the length of the intro, the total -
~ length of the cut, and the type of ending: There is a copyright notice, but that notice does not
- contain a ®, so it is not clear whether it is referring to the sound recording or the musical work.

None of the other requested data are listed.

12, The music provided by the labels does not, to my knowledge, include such items
as an ISRC code. When promo CDs do have a catalog number, it generally appears 1o be the .-
nuntber of the promo, not of the album the song comes from. The promo CDs don’t generally -

have UPC codes on them: indeed, they are generally expressly labeled “Not for resale.”

13, Under our current practices, we simply do not track even label or album data,
much less the more detailed information requested in the proposed regu]a‘uons, because it never
made good business sense to do so. At our most sophisticated station, our flagship WAYM-FM -
in Tennessee, the music director uses a computer program called Powergold to generate playhsts
of music. Powergold has many available data fields, and 1t is my understanding that the program -
has the ability to track new, user-defined data fields on a going-forward basis. In practice,
however, we only track title, artist, the length of the song, and basic texture and tempo
information about the song. These are the data that we need to program a successful radio
station.

14, Shortof conducting labor-intensive and prohibitively expensive research in record
stores, we simply do not have access to the information the Copyright Office is propesing that
we collect. Even if we could chase down the requested information, there is a high likelihood of '
human error. 1 don’t understand how this information can be necessary if the labels themselves
don’t even provide it to us. Indeed. the labels themselves already keep databases of this kind of |

information about their songs.




'15.  Frankly, the information would be much more accurate if the labels relied on their
own databases for much of this information, rather than asking small radio stdations hike ours to |
create massive databases from whole cloth. After all, the record labels are the ones that send us
these free CDs and ask us to play their music in the first place. Radio stations should at most be
‘required to supply service name, title, and artist. Forcing us to record and report more detailed
' information is needless busywork, and I cannot ask our donors to support that effort. Weare
entrusted to be good stewards of their money in support of our ministry, and acting as a data

source for record labels does not fulfill our mission or any FCC requirements.

16. After we enter the information about a song into Powergold, we record the song’s
information in our Digital Automation System, MediaTouch. The MediaTouch song data _
records only contain the minimum amount of information it needs to retrieve and play a song -

we maintain any more detailed information in our Powergold database.

17. Once the song information is in Media Touch, the CDs are removed from their
original packaging and placed into a special CD cartridge. These CD cartridges do nor allow us
{o store any original documentation with the CD, and that documentation has traditionally been.

discarded.

18, MediaTouch generally plays the items that were scheduled using Powergold.
However, DJs are permitted to override the playlists within MediaTouch and play fewer songs.
This means that the computerized intended playlist does not necessanly reflect what was actuaﬂy
played over the air, and by extension, what is being streamed. Our Powergold system knows to
the second how long a scheduled song is, but it does not know to the second when it was actually
played, or even if it was actually played as scheduled.

I.ack of Data

19, WAYM-FM curfently has information about hundreds of songs in its Powergold
song information database, with about two hundred of those n active rotation. We would have
to research any information not printed directly on the promo disc itself in order to update our
current database, and there doesn’t seem to be an easy way 1o Jook up the information at this
time. Even with the information all in one place, however, performing the look-up and
incorporating the data into our intended playlists for each of the hundreds of songs in our
libraries would be a burdensome new cost for us. Because each station that uses Powergold has
a different database, the data entry {and probably the other work) would have to be duplicated on
a station-by-station basis. -




Sampling

20.  Inany event, we do not believe that the record labels need so much redundant
information to identify the songs that are being played. Other licensing groups manage to
administer their licenses based solely on title and artist information. Providing title, artist, and

album name where available should be sufficient for purposes of this license as well.

21.  Moreover, we believe that a procedure of sample reporting of basic identifying
information, say, a random sample of five weeks a year, is vastly preferable to being required to
report information about every single song that is played. Sampling is much more in line with
how radio currently reports to other licensing bodies. Leaving aside the amount of data about
cach song reported -- which we think should be drastically reduced from what is currently
proposed ~ providing reports on every song played, times twelve songs an hour, times twenty-

four hours in a day is an unreasonable demand.

22.  We strongly advocate adoption of a very-scaled back reporting system — one that
allows for random sampling, rather than second-by-second breakdowns, and only requires radio
stations to report the most basic identifying information. Requiring us to report more detailed
information moves us away from our core purpose and mission — to play and promote Christian
music — and instead turns us into a “farmed out” secretarial branch of the recording industry, and
we are being asked to foot the bill. If we are going to be required to do their secretarial work,
why shouldn’t we be compensated by them for the recordkeeping of their data?

Stations Without Software Databases

23. There are special challenges to data collection when stations do not use
scheduling or DAS software. Our smallest station, WAYJ-FM in Fort Myers, Florida, does not
even have an automated database of the music it plays. Most of that station’s programming
comes from our affiliated syndicator, Christian Hit Radio Satellite Network (CHRSN). WAY]J
uses a satellite receiver to obtain a feed of programming generated by DJs in Nashville. A
Digital Commercial System (DCS) processes the satellite signal and allows for insertion of local
content at two four-minute intervals each hour, based upon a “stopset” signal transmitted by the
satellite to the DCS. Rather than maintaining its own separate database, WAYJ-FM gets all of
its information from the signal it is receiving from CHRSN. WAYT accesses the playlists
generated in Nashville — described above — through a password-protected area of the CHRSN
web page that is available to all stations that use the CHRSN syndicated programming. Again,
these playlists overstate the actual music usage, often by one or two songs per hour.



24, The only live local content in Fort Myers is the weekday morming show, from 6
am through 10 am, Monday through Friday. For that local show, the DJs in Fort Myers use
Nashville’s playlist, but they physically pull the CDs from the shelves and put the CDs into the
CD player in our studio. The only record of what was played is the Nashville playlist.

The Special Problems of Svndicated Shows and Incidental Music

25.  Our Nashville station uses syndicated programming from syndicators that are not
in any way affiliated with the WAY-FM family — between 10 and 20 different syndicated
programs per day. If even half of those programs featured even a small portion of copyrighted
music, we would keep an employee busy all day tracking down this information. Assuming the
syndicator even has all of the necessary information, we would need to contact the syndicator,

obtain all the detailed information required under these new guidelines, then chronicle it.

26. Only a handful of the syndicators we work with currently provide any information
at all about the songs they use in their programming, and none of them provide the level of detail
sought here. If we get any information at all from the syndicators, it is generally in the form of a
playlist generated by their own music scheduling program — which we assume would have the
same issues regarding backfilling their databases and expanding the types of fields collected that
our stations face. We would still have the problem of having to integrate the data from the

syndicators into the same file as the data we generate in our own system.

27.  The effort would be greater still if we also had to provide detailed records of
music used in conjunction with news, traffic, contests, and other talk-intensive segments. It is
not humanty possible to, in every instance, identify a song used in one of those programs based
on listening to it alone, and then track down the title, artist, album, UPS, ISRC, catalog number,
time played to the nearest second, and all the myriad of other data the proposal would have us
provide. We simply could not accurately report incidental use of music, and it would be

~ unreasonable to require us to do so considering that the CARP has said that it is not setting a rate
for such uses.

28.  If we place these kinds of demands on our syndicators, they may re-think doing
business with us. We do not want to be put into a position of having to choose between our

longstanding relationships with syndicated programmers and simulcasting our broadcast.

29, Stations that use syndicated programming should not be required to provide any
more information about music within that program than is provided to them from the syndicator.

If syndicators are even willing to provide this information, syndicators will likely have the same



issues we have with computer Systems that do not contain the requested information and will be
difficult to backfill.

Transition Period

30.  We ask the Copyright Office to recognize that our systems are fallible, they are
not always automated, and providing this information is not simply a matter of pushing a button
and having a computer print out a report. We ask that the Copyright Office give us, our program
suppliers, and our software vendors’ time to conform our systems to whatever the final rules
required of us. Even after the grace period, stations should suffer no penalties for good faith
reporting errors or oversights. Our radio stations should not be penalized for human error, and
certainly should not be penalized for being unable to report data not provided to us by the labels
when they send us music.

Listenership Data

31.  We currently use the services of Streamaudio.com to stream our broadcast signal
over the Internet., Streamaudio.com does not supply us with all of the information the proposed
regulations would have us report. The monthly reports we receive from streamaudio.com
provide us with total unique visitors, total streams, total streamed hours, total streamed minutes,

and average minutes spent listening.

32.  Streamaudio.com tells me that some of the information required by the proposed
regulations — but not all — could be provided to us, but it will entail additional costs on their end,
which would then be passed on to our stations. It is too early to know the extent of those costs
yet, but they likely would be substantial.

33.  Users who want to listen to our stream are asked to provide their e-mail address,
age, and zip code. We use this information in the aggregate to learn about our Internet
listenership, but we do not tie it to individual listening sessions, nor are we able to do so. Also,
users are not required to provide this information in order to hear our stream — we wouldn’t want
to Jimit our ministry by conditioning its reach on users providing personal information.
Therefore, we could not use that data to provide such detailed information as to when and where
a specific listener logged on and logged off.

34, We are very concerned that we may be forced to violate the trust of our listeners
and provide the recording industry with data about our individual listeners” listening habits. We
strongly believe that our listeners’ privacy should not be compromised by requiring reporting of
individually-identifiable listening information.



Data Usage

35, No matter what information we are required to report, we strongly urge the
Copyright Office to limit strictly the use of the data. It should be used solely for the purpose it is
being collected — for royalty collection and distribution — and for no other reason. The individual

record labels should not be able to use the data as a free source of marketing information.

Ephemeral Recordings

36.  Finally, I am mystified by the Copyright Office’s proposed recordkeeping
requirements for the epehemeral recording license. I understand that the CARP’s proposed
licensing rate for these temporary copies is 9% of each streaming station’s performance fee. My
understanding is that the rate is not, therefore, based on how many ephemeral copies are made.
It makes no sense to require small, noncommercial entities like ours to keep track of the creation
and destruction of each and every copy of a song made in the course of streaming the song when
that information has nothing to do with determining the royalty. We do not even know if it is

possible under our current systems to gather this type of data.

37. If there were ever a case where the administrative burden and cost of performing a
task outweighed the benefit of the result, this is it — keeping the proposed ephemeral logs would
be a waste of valuable time, money, and disk space. Assuming that even one ephem'era] copy 18
made each time a song is streamed, we would have to report 13 data items, times about 12 songs
per hour, times 24 hours, times seven days a week, times 52 weeks a year —by my math, this adds
up to 1,362,816 different points of information gathered over the course of a single year. Why
should we gather and store millions of items of data when these items are not necessary to

determining the amount owed?
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Conclusion

At WAY-FM we love music, and we thank God for the artists who make the

-music that allows us to share our Christian message with so many fellow believers. We of

course want those artists to be paid for their work. However, these proposed recordkeeping
requirements, far from ensuring that artists get paid for their work, will instead ensure that we
stop bringing their message to our Internet listeners. [ cannot imagine that this is what the artists
would want to happen. But because of the costs involved, budget may require that we disband

our Internet streaming.

I recently read in The M Street Journal — the radio industry’s journal of record —
an interesting characterization of the issues surrounding the CARP. The article stated, “The
Ohver Stone-style conspiracy theory that’s circulating is this: The RIAA wants to make
streaming so expensive that only the labels themselves will be able to do it.” See M. Street
Journal, March 6, 2002, at p. 4. I honestly don’t know if this is true, but [ found it enlightening
nonetheless. Ifthis theory is true, it could mean that the labels are using this rulemaking to force
Internet streamers like ourselves out of providing this public service, which our listeners have
grown accustomed to us providing. The streaming royalty rates recommended by the CARP are
high, even for hon-comrmercial stations like ours. But the proposed recordkeeping requireinents
threaten to impose many additional hidden costs, on top of the per performance fee, that smaller
operations such as ours are even Jess likely to be able 1o absorb than the larger radio station
groups. The Copyright Office is in a position to prevent this kind of disproportionate impact on
small businesses, and we ask that it adopt the broadcaster’s proposed reporting requirements so
that the Internet can remain a level playing field for our small ministry.

Date: Hbj-p2
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