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I. INTRODUCTION

1. By notice issued January 26, 1971 (Docket 19142, 28 FCC 2d
368) we instituted a wide-ranging inquiry into children’s program-
ming and advertising practices.

2. This inquiry was instituted at the request of Action for Children’s
Television (ACT) and our notice specifically called for comment on
ACT’s proposal that the Commission adopt certain guidelines for
television programming for children. These guidelines are as follows:

(a) there shall be no sponsorship and no commercials on child-
ren’s television.

(b) no performer shall be permitted to use or mention products,
services or stores by brand names during children’s programs, nor
shall such names be included in any way during children’s
programs.

(¢) each station shall provide daily programming for children
and in no case shall this be less than 14 hours a week, as part
of its public service requirement. Provision shall be made for
programming in each of the age groups specified below, and
during the time periods specified: (i) Pre-school: Ages 2-5
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2 Federal Communications Commission Reporis

7 am.—6 pam. daily, 7 2.m.—6 p.m. weekends; (i) Primary: Ages
6-9 4 pm.—8 p.m. daily, 8 a.m~8 p.m. weekends; (iii) Elemen-
tary: Ages 10-12 5 p.m.—~9 p.m. daily, 9 a.m.—9 p.m. weekends.

3. In addition to comments on the specific ACT proposal, the Com-
mission requested interested parties to submit their views on such
1ssues as the proper definition of what constitutes “children’s program-
ming”, the appropriate hours for broadcasting children’s programs,
the desirability of providing programs designed for different age
groups, commercial time limitations, separation of advertising from
programming content, and other areas of concern. The Commission
also requested all television licensees and networks to submit detailed
information on their current children’s programming practices, in-
cluding a classification of programs as being either entertainment or
educational. We gave notice that this information might be used as
a. basis for formulating rules concerning programming and advertis-
ing in children’s television.?

4. The response to our notice was overwhelming. More than 100,000
citizens expressed their opinions in writing and the accumulated filings
fill 63 docket volumes. This material falls into three main categories:
formal pleadings, programming data from stations and networks,
and informal expressions of opinion (letters and cards).?

5. To apprise itself further of the various issues involved in chil-
dren’s television, the Commission conducted panel discussions focusing
on specific areas of interest on October 2, 3, and 4 of 1972.3 Forty-four
individuals took part in these discussions, including representatives
of citizens groups, broadcasters, advertisers and performers. These
panel discussions were followed by oral argument which was pre-
sented before the Commission on January 8, 9, and 10 of 1973.* Forty-
one persons participated in the oral argument, representing public
interest groups, advertisers, educators, licensees, producers and
performers.

6. The record in this proceeding includes 1252 pages of transcript
in addition to further comments and the previously mentioned 63
docket volumes.

. CHILDREN’S TELEVISION PROGRAMMING

7. We believe that proposals for a set amount of programming for
children of various age groups should appropriately be considered in
terms of our statutory authority and against the background of the
Commission’s traditional approach to program regulation.

A. Scope of Commission Authority Concerning Programming

8. Section 303 of the Communications Act, 47 U.S.C. § 303, confers
upon the Commission broad authority to regulate broadcasting as the
“public convenience, interest, or necessity’ requires. On the basis of

1 The scope of the Commission’s inquiry in this proceeding did not extend to the issues
of violence and obscenity in television programming. The House and Senate Committees on
Appropriations, however. have requested the Commission to submit a report by December 31,
1974, outlining the actions we plan to take in these areas. We will, therefore. address the
prohlems of violence and obseenity at that time.

2 A digest of comments appears in Appendix A, .

3 Participants in the panel discussions are listed in Appendix B.

4 Oral argument participants are listed in Appendix C.
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Action for Children’s Television T 3

this standard, the Commission is empowered by Section 303(b), 47
U.S.C. §303(b), to “[plrescribe the nature of the service to be ren-
dered by each class of licensed stations and each station within any
class.” (emphasis supplied.) The Commission is further authorized
to: “[c]lassify radio stations”; “provide for experimental uses of
frequencies, and generally encourage the larger and more effective use
of radio in the public interest”; and “[mJake such rules and regula-
tions and prescribe such restrictions and conditions, not inconsistent
with law, as-may be necessary.to carry out the provisions of this Act.”
47 U.S.C. §§303 (a), (g) and (r). :

9. The Supreme Court has made it clear that these provisions do not
limit the Commission to-the role of a “traffic officer, policing the wave
lengths to prevent stations from interfering with each other.” National
Broadeasting Co. v. United States, 319 U.S. 190, 215 (1943). “[TThe
Act,” the Court held, “does not restrict the Commission merely to.
supervision of the traffic.” /d. at 215-16. The Commission neither
exceeds its powers under the Act nor transgresses the First Amend-
ment “in interesting itself in general program format and the kinds
of programs broadcast by licensees.” Red Lion Broadcasting Co. v.
FCC, 895 U.S. 867, 390 (1969). But, while the Commission’s statutory
authority is indeed broad, it is certainly not unlimited. Broadecasting
is plainly a medium which is entitled to First Amendment protection.
United States v. Paramount Pictures, Inc., 334 U.S. 181, 166 (1948).
Although the unique nature of the broadcasting medium may justi
some differences in the First Amendment standard applied to it, it 1s
clear that any regulation of programming must be reconciled with
free speech considerations. In Section 326 of the Act, 47 U.S.C. § 326,
Congress has expressed its concern by expressly prohibiting “censor-
ship” by the Commission. For these reasons, the Commission
historically has exercised caution in approaching the regulation of
programming : . :

{ITn applying the public interest standard to programming, the Comiission

walks a tightrope between saying too much and saying too little. In most cases
it has resolved this dilemma by imposing only general affirmative duties—e.g., to
strike a balance between various interests of the community, or to provide a
reasonable amount of time for the presentation of programs devoted to the dis-
cussion of public issues. The licensee has broad discretion in giving specific
content to these duties * * * Given its long-established authority to consider
program content, this approach probably minimizes the dangers of censorship or
pervasive supervision. Banzhaf v. FOC, 405 F. 24 1082, 1095 (D.C. Cir. 1968),
cert. denied sub nom. Tobacco Institute v. FCO, 396 U.S. 842 (1969).
We believe that this traditional approach is, in most cases, an appro-
priate response to our obligation to assure programining service in
the public interest and, at the same time, avoid excessive governmental
interference with specific program decisions.

B. History of General Program Categories

10. In 1929, the ‘Federal Radio Commission adopted the position
that licensees were expected to provide a balanced program schedule
designed to serve-all substantial groups in their communities. Great
Lakes Broadeasting Co., 3 F.R.C. Ann. Rep. 32, 34-(1929), rev’d on.
other grounds 87 ¥.-2d 993, cert. dismissed 281-U.S: 706 (1930). At
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this time, the Commission set forth a number of general programming
categories which it believed should be included in the broadcast service
of each station:

[T1he tastes, needs, and desires of all substantial groups among the listening

public should be met, in some fair proportion, by a well-rounded program, in
which entertainment, consisting of music of both classical and lighter grades,
religion, education and instruetion, important public events, discussions of public
questions, weather, market reports, and news, and matters of interest to all mem-
bers of the family find a place. Id.
In listing these programming categories, the Commission made it
clear that it did not “propose to erect a rigid schedule specifying the
hours or minutes that may be devoted to one kind of program or
another.” /d. Its purpose was only to emphasize the general character
of programming to which licensees must conform in order to fulfill
their public service responsibility. While the Commission’s list did
include “matters of interest to all members of the family”, children’s
programs were not specifically recognized as a distinet category en-
titled to special consideration.

11. In 1946, the Federal Communications Commission reaffirmed
the FRC’s emphasis on a “well-balanced program structure”, and
noted that since at least 1928 license renewal applications had been
required “to set forth the average amount of time, or percentage of
time, devoted to entertainment programs, religious programs, educa-
tional programs, agricultural programs, fraternal programs, etc.”
FCC Report on Public Service Responsibility of Broadeast Licensees
19-13 (1946) (hereinafter cited as The Blue Book). In line with the
views of its predecessor, the F'CC did not recognize programs for chil-
dren as an independent category and no suggestion was made as the
percentage of time that should be devoted to any category.

12. The Commission’s first recognition of children’s programs as
a distinct category came in the 1960 statement of basic programming
policy. Report and Statement of Policy Re: Programming, 20 P&E
R.R.1901 (1960). In this report, “Programs for Children” was listed
as one of fourteen “major elements usually necessary to meet the pub-
lic interest, needs and desires of the community.” Id. at 1913. The
fourteen elements included such matters as educational programs,
political broadcasts, public affairs programs, sports, entertainment
and service to minority groups. No special emphasis was given to
children’s programming over and above these other categories, and
again the Commission made it clear that its list was “neither all-
embracing nor constant” and that it was not “intended as a rigid
mold or fixed formula for station operation.” /d. The ultimate de-
cision as fo the presentation of programs was left to the licensee, who
was expected, however, to make a positive effort to provide a schedule
designed to serve the varied needs and interests of the people in his
community. . L. .

18. The Supreme Court, in its landmark decision in Zed Lion
Broadeasting Co. v. FCC, 395 U.S. 367 (1969), gave considerable sup-
port to the principle that the FCC could properly interest itself in
program categories. In this decision, the Court specifically affirmed
the Commission’s fairness doctrine and noted that the doctrine (in
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addition to requiring a balance of opposing views) obligates the broad-
caster to devote a “reasonable percentage” of broadcast time to the
discussion of controversial issues of public importance, The Court
made it plain that “the Commission 1s not powerless to insist that
they give adequate * * * attention to public issues.” /d. at 393.

14. While the holding of the Zed Lion case was limited to the fair-
ness doctrine, the Court’s opinion has a significance which reaches far
beyond the category of programming dealing with public issues. The
Court resolved the First Amendment issue in broadcasting by stating
that “[i]t is the right of the viewers and listeners, not the right of the
broadcasters, which is paramount.” /d. at 890. It stated further, that
“[i]t is the right of the public to receive suitable access to social, politi-
cal, esthetic, moral, and other ideas and experiences which is crucial
here. That right may not constitutionally be abridged either by the
Congress or by the FCC.” /d. This language, in our judgment, clearly
points to a wide range of programming responsibilities on the part of
the broadcaster.

C. Programs Designed for Children

15. One of the questions to be decided here is whether broadcasters
have a special obligation to serve children. We believe that they
clearly do have such a responsibility.

16. As we have long recognized{ broadcasters have a duty to serve
all substantial and important groups in their communities, and chil-
dren obviously represent such a group. Further, because of their im-
maturity and their special needs, children require programming de-
signed specifically for them. Accordingly, we expect television broad-
casters, as trustees of a valuable public resource, to develop and present
programs which will serve the unique needs of the child audience.

17. Asnoted above, the Federal Radio Commission and the Federal
Communications Commission have consistently maintained the posi-
tion that broadecasters have a responsibility to provide a wide range
of different types of programs to serve their communities. Children,
like adults, have a variety of different needs and interests. Most chil-
dren, however, lack the experience and intellectual sophistication to
enjoy or benefit from much of the non-entertainment material broad-
cast for the general public. We believe, therefore, that the broad-
caster’s public service obligation includes a responsibility to provide
diversified programming designed to meet the varied needs and in-
terests of the child audience.

18. In this regard, educational or informational programming for
children is of particular importance. It seems to us that the use of
television to further the educational and cultural development of
America’s children bears a direct relationship to the licensee’s obliga-
tion under the Communications Act to operate in the “public interest.”
Once these children reach the age of eighteen years they are expected
to participate fully in the nation’s democratic process, and, as one
commentator has stated :

Education, in all its phases, is the attempt to so inform and cultivate the mind

and will of a citizen that he shall have the wisdom, the independence, and, there-
fore, the dignity of a governing citizen. Freedom of education is, thus, as we

50 F.0.C. 24
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all recognize, a basie postulate in the planning of a free society. A. Meiklejohn,
The First Amendment is an Absolute, in 1961 Supreme Court Review 245, 257
(Kurland ed.) ; see generally Brennan, The Supreme Court and the Meiklejohn
Interpretation of the Pirst Amendment, 79 Harv., L. Rev. 1 (1965).5

‘We believe that the medium of television can do much to contribute to
this educational effort.

Amount of Programming for Children

19, 'While we are convinced that television must provide programs
for children, and that a reasonable part of this programming should
be educational in nature, we do not believe that it is necessary for the
Commission to preseribe by rule the number of hours per week to be
carried in each category. As noted above, we are involved in a sensi-
tive First Amendment area, and we feel that it is wise to avoid detailed
governmental supervision of programming whenever possible. Fur-
thermore, while the amount of time devoted to a certain category of
program service is an important indicator, we believe that this ques-
tion can be handled appropriately on an ad hoc basis.® Rules would,
in all probability, have been necessary had we decided to adopt ACT’s
proposal to ban advertising from children’s programs. As explained
below, however, we have not adopted that proposal and it may be
expected that the commercial marketplace will continue to provide
an incentive to carry these programs.

20. Even though we are not adopting rules specifying a set number
of hours to be presented, we wish to emphasize that we do expect sta-
tions to make a meaningful effort in this area. During the course of
this inquiry, we have found that a few stations present no programs
at all for children. We trust that this Zeport will make it clear that
such performance will not be acceptable for commercial television
stations which are expected to provide diversified program service to
their communities.

Educational and Informational Programming for Children

21. Our studies have indicated that, over the years, there have been
considerable fluctuations in amount of eduecational and informational
programming carried by broadcasters—and that the Ievel has some-
times been so low as to demonstrate a lack of serious commitment to
the responsibilities which stations have in this area.” Even today,
many stations are doing less than they should.

22. We believe that, in the future, stations’ license renewal appli-
cations should reflect a reasonable amount of programming which is
designed to educate and inform—and not simply to entertain. This

5 In the words of the Supreme Court. “[a] democratic society rests, for its continuance,
upon the healthy, well-rounded growth of Young people into full maturity as citizens, with
all that implies.” Prince v. Massachusetts, 321 U. S, 158, 168 (1943).

% We are just beginning to receive complete information on the children’s programming
E!etformance of stations through question 6 in Section 4-B of the new renewal form. FCC

'orm 303. It may be that the question of rules will be revisited as we gain experience under
the new form. The Commigsion’s Notice of Inquiry requested licensees to provide it with
complete information on their program service to children on a voluntary basis; unfor-
tunately, foo few responded to provide a valid sample.

"In 1968 and 1969. for example, none of the networks carried a single informational
program in its Saturday morning line-up of children’s shows, and only one network pre-
sented an educational program during the week.

50 F.C.0. 24
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does not mean that stations must run hours of dull “classroom” instrue-
tion. There are many imaginative and exciting ways in which the
medium can be used to further a child’s understanding of a wide range
of areas: history, science, literature, the environment, drama, music,
fine arts, human relations, other cultures and languages, and basic
skills such as reading and mathematics which are crucial to a child’s
development. Although children’s entertainment programs may have
some educational value (in a very broad sense of the term), we expect
to see a reasonable amount of programming which is particularly
designed with an educational goal in mind.®

23. We would like to make it clear, however, that we do not neces-
sarily expect the broadecaster to have programs designed to cover every
subject or field of interest. We simply expect the licensee to select the
particular areas where he believes that he can make the best contribu-
tion to the educational and cultural development of the children in
his community—and then to present programming designed to serve
theso needs. The Commission will, of course, defer to the reasonable,
good faith judgments which licensees make in this area.® )

A ge-Specific Programming

24. In its original petition, ACT requested the Commission to require
broadcasters to present programming designed to meet the needs of
three specific age groups: (1) pre-school children, (2) primary school
aged children, and (3) elementary school aged children. During the
panel discussions before the Commission, however, ACT and several
of the other parties agreed that the presentation of programming,
designed to meet the needs of just two groups, pre-school and school
_ aged children, would be sufficient to meet the broadcaster’s responsi-
bilities to the child audience.

25. While we agres that a detailed breakdown of programming into
three or more specific age groups is unnecessary, we do believe that
some effort should be made for both pre-school and school aged chil-
dren. Age-specificity is particularly important in the area of iInforma-
tional programming because pre-school children generally cannot read
and otherwise differ markedly from older children in their level of
intellectual development.’ A recent schedule indicated that, although

8 As a general matter, programs of this type are logged as “Instructional” ir accord with
the provisions of Section 73,670 of the Commission’s rules. The rule defines instructional
programming so as to include “programs * * * involving the discussion of, or primarily
designed to further an appreciation or understanding of, literature, musie, fine arts, history,
geography, and the natural and social sclences * * * 47 CFR 73.760. Note 1(f). Typi-
cally, such programs as Captain Kangaroo, Multiplication Rock, and Wild Kingdom are
logged as instructional.

% Another area of concern to many of the crities of children’s programming in this
proceeding was the emphasis on fantasy in the animated cartoons and in other “fanciful”
programs which dominate the children’s schedule. Such programming, it is argued, does
not offer children the diversified view of the world of which television is capable. While
the Commission recognizes that cartoons ean do much to provide wholesome entertainment
for young children. we note that the networks have broadened their schedules for this
TFail to include more live-action shows and more representations of “‘real” people interacting
with their families and the world around them. We commend the networks for being
responsive to these concerns and for having made an effort to provide programming which
meets the varied needs and interests of the child audience.

1 With regard to entertainment programming, there is considerable evidence that
pre-school children, unlike older children, cannot distinguish fantasy from reality. It
does not follow, however, that because a program is not age-specific, it cannot provide
wholesome entertainment for all ages. Therefore, while there may be some value in age-
specific entertainment programming, we cannot say that this is necessary in every case.

50 F.O.C. 24
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one network presented a commendable five hours a week for the pre-
school audience, the others did not appear to present any programs for
these younger children. In the future, however, we will expect all
licensees to make a meaningful effort’in this area.

Seheduling

926. Evidence presented in this inquiry indicates that there is tend-
ency on the part of many stations to confine all or most of their
children’s programming to Saturday and Sunday mornings. We rec-
ognize the fact that these are appropriate time periods for such shows,
but are nevertheless concerned with the relative absence of children’s
programming on weekdays. Tt appears that this lack of weekday chil-
dren’s programs is a fairly recent development. In the early 1950%,
the three networks broadcast twenty to thirty hours of children’s pro-
gramming during the week. During the late fifties and early sixties
many popular shows such as “Howdy Doody”, “Mickey Mouse Club”
and “Kukla, Fran and Ollie” disappeared, and, by the late sixties,
“Captain Kangaroo” was the only weekday children’s show regularly
presented by a network. While some stations, particularly those not
affiliated with networks, do provide weekday programming for chil-
dren, there is nevertheless a great overall imbalance in scheduling.

27. Tt is clear that children do not limit their viewing in this man-
ner. They form a substantial segment of the audience on weekday
afternoons and early evenings as well as on weekends. In fact, the
hours spent watching television on Saturday and Sunday constitute, on
an average, only 10% of their total viewing time. (A. C. Nielsen Com-
pany, February, 1973). Accordingly, we do not believe that it is a
reasonable scheduling practice to relegate all of the programming for
this important audience to one or two days. Although we are not pre-
pared to adopt a specific scheduling rule, we do expect to see consider-
able improvement in scheduling practices in the future.

IIT. ADVERTISING PRACTICES

A, Background

28. The second major area of concern in this inquiry has to do with
advertising practices in programs designed for children. In its original
petition, ACT requested that the Commission eliminate all commer-
cials on programs designed for children and prohibit any other use or
mention of any product by brand name. During the course of the pro-
ceeding various parties criticized the amount of commercial matter
now directed toward children, the frequency of program interruptions
and a variety of other specific advertising practices: these included
the use of program talent to deliver commercials (“host selling”) or
comment on them (“lead-ins and/or outs”); the prominent display
of brand name products on a show’s set (“tie-ins”) ; the presentation
of an unrealistic picture of the product being promoted ; and the adver-
tising generally of products which some parties consider harmful to
children (e.g., snack foods, vitamins and drugs).

29. The Commission’s statutory responsibilities include an obliga-
tion to insure that broadcasters do not engage in excessive or abusive

50 ».C.C. 2d
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advertising practices. The Federal Radio Commission warned in 1928
that “advertising must not be of a nature such as to destroy or harm
the benefit to which the public is entitled from the proper use of
broadcasting.” 2 F.R.C. Ann. Rep. 20 (1928). In 1929 the FRC again
considered the advertising problem in the context of the licensee’s
responsibility to broadecast in the public interest. Greaé Lakes Broad-
casting Co., 8 F.R.C. Ann. Rep. 82 (1929). The Commission noted that
broadcasters are licensed to serve the public and not the private or
selfish interests of individuals or groups. It then stated that “[t]he only
exceptions that can be made to this rule has to do with advertising;
the exception, however, is only apparent because advertising furnishes
the economic support for the service and thus makes it possible.” Id.
The FRC recognized “that, without advertising, broadecasting would
not exist, and [that it] must confine itself to Gimueting this adwertising
in amount and in character so as to preserve the largest possible
amount of service for the public.” Id. at 35. (emphasis supplied). The
FCC, over the years, has maintained a similar position. See The Blue
Book, supra, 40-41; Report and Statement of Policy Re: Program-
ming, supra, at 1913,

30. Traditionally, however, the Commission has not attempted to
exercise direct supervision over all types of advertising abuses. Since
the Federal Trade Commission has far greater expertise in, and
resources for, the regulation of false or deceptive advertising prac-
tices, the FCC has largely confined its role in this area to notifying
stations that the broadcast of material found to be false or deceptive
by the FTC will raise questions as to whether the station is operating
in the public interest. See Public Notice entitled “Licensee Respon-
sibility with Respect to the Broadcast of False, Misleading and
Deceptive Advertising, FCC 61-1816 (1961); Consumers Associa-
tion of District of Columbia, 32 FCC 2d 400 (1971). We do not believe
that 1t would be appropriate to change this policy at the present
time. The Federal Trade Commission is currently conducting in-
quiries into advertising practices on children’s programs (F.T.C. File
No. 7875150) and foo§ advertising (F.T.C. File No. 7323054) which
cover many of the advertising practices objected to by the parties
before the Commission. In light of the actions of the I'TC, we have
chosen not to address some of these specific promotional practices.
On the basis of this proceeding, however, we are persuaded that an
examination of the broadcaster’s responsibility to children is war-
ranted in the areas of the overall level of commercialization and the
need for maintaining a clear separation between programming and
advertising.

B. Owercommercialization

31. While it is recognized that advertising is the sole economic
foundation of the American commercial broadeasting system and that
continued service to the public depends on broadecasters’ ability to
maintain adequate revenues with which to finance programming, the
Commission has a responsibility to insure that the “public interest”
does not become subordinate to financial and commercial interests.
Although this proceeding marks the first instance in which the level
of advertising on programs designed for children has been singled out

50 F.C.C. 2d
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10 Federal Conumamications Commission Reports

as possibly abusive, the Federal Government has been concerned about
the problem of overcommercialization in general since the beginning
of broadcast regulation. In 1929, the Kederal Radio Commission took
the position that the “amount and character of advertising must be
rigidly confined within the limits consistent with the public service
expected of the station.” Great Lakes Broadeasting Co., 3 T.R.C. Ann.
Rep. at 35 (1929). The Federal Communications Commission has
continued this policy. In 1946, for example, the Commission noted
that, “[a]s the broadcasting system itself has insisted, the public
interest clearly requires that the amount of time devoted to adver-
tising shall bear a reasonable relation to the amount of time devoted
to programs.” T'he Blue Book, supra. 56. In the definitive 1960 policy
statement, licensees were admonished to “avoid abuses with respect
to the total amount of time devoted to advertising continuity as well
as the frequency with which regular programs are interrupted for ad-
vertising messages.” Report and Statement of Policy Re: Program-
ming, supra, at 1912-1913.

32. Although some of the parties to this proceeding questioned the
Commission’s authority to limit the level of commercialization on
children’s programs, the Commission believes that it has ample au-
thority to act in this area. This issue was raised in conjunction with
the Commission’s general inquiry into overcommercialization in 1963—
1964, when the Commission concluded that it could adopt rules pre-
scribing the maximum amount of time a licensee may devote to
advertising :

Numerous sections of the act refer to the public interest, one
element of which clearly is the appropriate division as between
program material and advertising * * *. We conceive that our au-
thority to deal with overcommercialization, by whatever
reasonable and appropriate means is well estabished. Amendment
of Part 3 of the Commission’s Rules ond Regulations with Re-
spect to Adwertising on Standard, FI, and Television Broadcast
Stations, 36 FCC 45,46 (1964).

If a licensee devoted an excessive amount of his broadcast time to
advertising, the Commission could certainly consider that factor in
deciding whether a renewal of the license would serve the “public
interest”. See WA[OZ, 36 FCC 201 (1964); Gordon County Broad-
casting Co., 24 P&E R.R. 815 (1962) ; Mlississippi Arkansas Broad-
casting Co., 22 P&F R.R. 305 (1961). If a given policy is an appropri-
ate consideration in individual cases; then, as the Supreme Court has
suggested, “there is no reason why [the policy] may not be stated
in advance by the Commission in interpretative regulations defining
the prohibited conduct with greater clarity.” Federal Communications
Commission v. American Broadcasting Company, 347 U.S. 284, 289—
290, note 7 (1954).

33. A restriction on the amount of time a broadcaster may devote
to advertising does not constitute censorship or an abridgment of
freedom of speech. The courts have traditionally held that commercial
speech has little First Amendment protection. Valentine v. Christen-
sen, 316 U.S. 52 (1942) ; Breard v. City of Alewandria, 341 U.S. 692
(1951). A Congressional ban on cigarette advertising on television

50 F.C.C. 2d
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was held not to violate the First Amendment, in part, because broad-
casters “[had] lost no right to speak—they [had] only lost an ability
to collect revenue from others for broadcasting their commercial
messages.” Capital Broadcasting Co. v. Mitchell, 333 F. Supp. 582,
584 (1971) ; af’d 405 U.S, 1000 (1972).

34. If our policy against overcommercialization is an important
one, and we believe that it is, it is particularly important in programs-
designed for children. Broadcasters have a special responsibility to:
children. Many of the parties testified and we agree, that particular
care should be taken to insure that they are not exposed to an ex-
cessive amount of advertising. It is 2 matter of common understanding
that, because of their youth and inexperience, children are far more
trusting of and vulnerable to commercial “pitches” than adults. There
is, in addition, evidence that very young children cannot distinguish
conceptually between programming and advertising; they do not
understand that the purpose of a commercial is to sell a product.
See Report to the Surgeon General, Zelevision and Growing Up:
The Impact of Televised Violence, Vol. IV at 469, 474 (1970). Since
children watch television long before they can read, television provides
advertisers access to a younger and more impressionable age group
than can be reached through any other medium. See Capital Broad-
casting Co., supra, at 585-6. For these reasons, special safeguards may
be required to insure that the advertising privilege is not abused.
As the Supreme Court stated, “[i]t is the interest of youth itself,
and of the whole community that children be * * * safeguarded
from abuses.” Prince v. Massachusetts, 821 U.S. 158, 165 (1943).

35, Despite these concerns, we have chosen not to adopt ACT’s pro-
posal to eliminate all sponsorship on programs designed for children.
The Commission believes that the question of abolishing advertising
must, be resolved by balancing the competing interests in light of the
public interest.”* Banning the sponsorship of programs designed for
children could have a very damaging effect on the amount and quality
of such programming. Advertising is the basis for the commercial
broadcasting system, and revenues from the sale of commercial time
provide the financing for program production. Eliminating the eco-
nomic base and incentive for children’s programs would inevitably
result in some curtailment of broadcasters’ efforts in this area. More-
over, it seems unrealistic, on the one hand, to expect licensees to
improve significantly their program service to children and, on the
other hand, to withdraw a major source of funding for this task.

36. Some suggestions were made during the proceeding that insti-
tutional advertising or underwriting would replace product adver-
tising if the latter were prohibited.” Although we would encourage
broadeasters to explore alternative methods of financing, at this time
there is little evidence that the millions of dollars necessary to produce
children’s programs would, in fact, be forthcoming from these sources.

1 At one time the Commission maintained the position that “sustaining” programming
(which was not commercially sponsored) played an important role in broadcasting. The
Commission’s 1949 policy statement placed considerable emphasis on sustaining programs
to assure balanced programming and to serve minority tastes and interests. The Blue Book,
supra, 12, In 1960, however, the Commission reversed its position on the grounds that
‘under modern conditions sponsorship fosters rather than diminishes the availability of
important publie affairs and ‘cultural’ broadcast programming.” Report and Statement of
Policy Re: Programming, supra, at1914,
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Since eliminating product advertising could have a serious impact
on program service to children, we do not believe that the public
interest would be served by adopting ACT’s proposal.

37. The present proceeding has indicated, however, that there is
2 serious basis for concern about overcommercialization on programs
designed for children. Since children are less able to understand and
‘withstand advertising appeals than adults, broadcasters should take
the special characteristics of the child audience into consideration
‘when determining the appropriate level of advertising in programs
designed for them, Many broadcasters substantially exceed the level
of advertising that represents the best standard followed generally
in the industry. The Television Code of the National Association of
Broadcasters, for example, permits only nine minutes and thirty sec-
onds of non-program material (including commercials) in “prime-
time” programming (i.e., 7:00-11:00). In contrast, many stations
specify as much as sixteen minutes of commercial matter an hour
for those time periods in which most children’s programs are
broadcast.

38. Although advertising should be adequate to insure that the
station will have sufficient revenues with which to produce program-
ming which will serve the children of its community meaningfully,
the public interest does not protect advertising which is substantially
n excess of that amount. These revenues, moreover, need not be derived
solely from programs designed for children.

39, On the basis of this proceeding, the Commission believes that in
many cases the current levels of advertising in programs designed for
children are in excess of what is necessary for the industry to pro-
vide programming which serves the public interest. Recently, follow-
ing extensive discussions with the Commission’s Chairman, the
National Association of Broadcasters agreed to amend its code to
limit non-program material on children’s programs to nine minutes
and thirty seconds per hour on weekends and twelve minutes during
the week by 1976 ; the Association of Independent Television Stations
(INTV) has agreed to reduce advertising voluntarily to the same
level. By these actions the industry has indicated that these are adver-
tising levels which can be maintained while continuing to improve
service to children.

40. The Commission’s own economic studies support this assump-
tion. The economic data indicates that there is an “inelasticity of
demand” for advertising on children’s programs. It appears, there-
fore, that the level of advertising on children’s programs can be re-
duced substantially without significantly affecting revenues because
the price for the remaining time tends to increase. In 1972, for exam-
ple, the NAB reduced the permissible amount of non-program material
on weekend children’s programs from 16 to 12 minutes per hour; al-
though the amount of network advertising was cut by 22%, the net-
works® gross revenues for children’s programs fell by only 8%. The
Commission anticipates similar results if advertising were further
Iimited to nine minutes per hour: there should be minimal financial
hardship on networks and affiliates, although the problem could be
somewhat more significant for independent stations. Most independent
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stations, however, have already agreed to make reductions, and the
fact that 12 minutes per hour will still be permitted on weekdays
(when most of these stations program for children) should soften any
adverse economic effect. o

41. The issue remains, however, whether the Commission should
adopt per se rules limiting the amount of advertising on programs
designed for children or await the results of the industry’s attempt to
regulate itself. The decisions of the NAB and the INTYV to restrict
advertising voluntarily are recent developments which occurred during
the course of this inquiry and after consultation with the Commis-
sion’s Chairman and staff. The Commission commends the industry
for showing a willingness to regulate itself. Broadcasting which
serves the public interest results from actions such as these which
reflect 2 responsive and responsible attitude on the part of broad-
casters toward their public service obligations.

42. In light of these actions, the Commission has chosen not to
adopt per se rules limiting commercial matter on programs designed
for children at this time. The standards adopted by the two associ-
ations are comparable to the standards which we would have con-
sidered adopting by rule in the absence of industry reform.2 We are
willing to postpone direct Commission action, therefore, until we have
an opportunity to assess the effectiveness of these self-regulatory
measures. The Commission will expect all licensees, however, to re-
view their commercial practices in programs designed for children
in light of the policies outlined by the Commission and the standards
now agreed upon by substantial segments of the industry, and to
limit advertising to children to the lowest level consistent with their
programming responsibilities. If it should appear that self-regulation
1s not effective in reducing the level of advertising, then per se rules
may be required.

43. To insure that the Commission will have adequate information
on broadeasters’ advertising practices in programs designed for chil-
dren, we will, in a separate order, amend the renewal form to elicit
more detailed information in this area. All licensees will be asked to
indicate how many minutes of commercial matter they broadcast
within an hour in programs designed for children both on weekends

* The actual proposals of the two industry groups are as follows: (1) beginning in
January, 1975, the NAB Code will permit broadeasters 10 minutes of non-program material
per hour on Saturday and Sunday children’s programs and 14 minutes during the week ;
beginning in January, 1976. these levels will be further restricted to 9 minutes and thirty
seconds on weekends and 12 minufes during the week ; (2) beginning in January, 1975, the
Assoclation of Independent Television Stations will reduce its advertising to 12 minutes
per hour on Saturday and Sunday and 14 minutes during the week ; beginning in J. anuary,
597.6, aglvertisi]?g‘will be limiied to 9 minutes and thirty seconds on the weekend and 12

uring e week.

The Commission is willing to aceept the phased-in reduction proposed by the industry.
Although the Commission’s economic studies indicate that affiliates probably would not
suffer significant economic hardship from an immediate reduction, non-afiliated broad-
casters could be affected. The Commission’s own economic analysis suggested s gradual
implementation of the proposed reduction. Since the NAB members inclade non-afiliated
stations, we believe that both the NAB and INTV proposals are reasonable.

The Commission, in addition, finds the proposed differentials between weekend and
weekday programming to be acceptable. Unlike Saturday and Sunday morning when there
is no significant audience other than children, weekday mornings and afternoons are
attractive periods to program for adults. The more substantial the differential between
the permissible level of advertising on children’s and adult programs during the week,
the greater is the disincentive to program for children on weekdays. Since we are already
concerned about the concentration of children’s programming on the weekend, we are
willing to accept the balance which the industry has struck on this issue.
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and during the week. The data provided by this question will serve. in
part, as a basis for determining whether self-regulation can be effec-
tive. In addition, since the Commission’s own economic studies and
the actions of the industry indicate that nine minutes and thirty
seconds on weekend children’s programs and twelve minutes during
the week are levels which are economically feasible for most licensees
to achieve over the next year and a half, the broadcast of more than
the amount of advertising proposed by the NAB and the INTV after
Janunary 1, 1976,* may raise a question as to whether the licensee is
subordinating the interests of the child audience to his own financial
interests.

4t. For the present, compliance with the advertising restrictions
adopted by the industry and endorsed by the Commission will be suffi-
clent to resolve in favor of the station any questions as to whether its
conmunercial practices serve the public interest. Licensees who exceed
‘these levels, however, should be prepared to justify their advertising
policy. We recognize that there may be some independent VHF and
UHT stations which cannot easily afford such a reduction in advertis-
ing; such stations should be prepared to make a substantial and well-
documented showing of serious potential harm to support their adver-
tising practices. However, we anticipate accepting very few other
justifications for overcommercialization in programs designed for
children. . . o

45. TWe emphasize that we will closely examine commercial activities
in programs designed for children on a case-by-case basis. Over-
commercialization by licensees in programs designed for young chil-
dren will raise a question as to the adequacy of a broadcaster’s overall
performance. The Commission will, in addition, continually review
broadcasters’ performance on an industry-wide basis.* If self-
regulation does not prove to be a successful device for regulating the
industry as a whole, then further action may be required of the Com-
mission to insure that licensees operate in a manner consistent with
their public service obligations.

C. Separation of Program Matter and Commercial Matter

46. The Commission is concerned, in addition, that many broad-
casters do not presently maintain an adequate separation between
programming and advertising on programs designed for children. The
Commission has ample authority under the Communications Act to
require broadeasters to maintain such a separation. Any practice which
is unfair or deceptive when directed to children would clearly be
inconsistent with a broadcaster’s duty to operate in the “public inter-
est” and may be prohibited by the Commission. Section 317 of the

13 Broadeasters who are not members of either the NAB or the INTV are, of course, not
bound by their proposed phased-in reductions. As noted in the conclusion to this Report,
however. the Commission expects all licensees to make a good faith effort to bring their
advertising practices into conformance with the policies established herein over the period
preceding January 1, 1976.

14 \We wish to stress that self-regulation can_only be acceptable in this area If it is
effective generally throughout the industry. As the Chairman has stated : “it is important
that certain standards apply industry wide and not solely to those broadcasters who
voluntarily live up to the highest principles of public service responsibility.” Address
before the National Academy of Television Arts and Sclences, Atlanta Chapter, Atlanta,
Georgia, May 23, 1974,
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HeinOnline -- 50 F.C. C. 2d 14 1975



Action for Children’s Television 15

Communications Act, in addition, specifically requires that all adver-
tisements indicate clearly that they are paid for and by whom. 47
U.S.C. § 317. The rationale behind this provision is, in part, that an
advertiser would have an unfair advantage over listeners if they could
not differentiate between the program and the commercial message and
were, therefore, unable to take its paid status into consideration in
assessing the message. Hearings on H.R. 5589 before the House Com-
mittee on the Merchant Marine and Fisheries, 69th Cong., 1st Sess.,
at p. 83 (1926). If inadequate separation contributes to an inability to
differentiate programming from advertising, then Commission action
designed to maintain a clear separation would further the policies of
Section 317.

47. On the basis of the information gathered in the course of the
Commission’s inquiry, it has become apparent that children, espe-
cially young children, have considerable difficulty distinguishing
commercial matter from program matter. Many of the participants
knowledgeable in the areas of child development and child psychology
maintained that young children lack the necessary sophistication to
appreciate the nature and purpose of advertising. Also, 2 study spon-
sored by the government concluded that children did not begin to
understand that commercials were designed to sell products until
starting grade school. Report to the Surgeon General, Television and
Growing Up : The Impact of Televised Violence, Vol. IV at 469 (1970).
Kindergartners, for example, did not understand the purpose of
commercials; the only way they could distinguish programs from
commercials was on the basis that commercials were shorter than pro-
grams. /d. at 469, 474. The Commission recognizes that, as many
broadcasters noted, these findings are not conclusive ; psychological and
behavioral questions can seldom be resolved to the point of mathemat-
ical certainty. The evidence confirms, however, what our accumulated
Imowledge, experience and common sense tell us: that many children
do not have the sophistication or experience needed to understand that
advertising is not just another form of informational programming.

48. The Commission believes, therefore, that licensees, when assess-
ing the adequacy of their commercial policies, must consider the fact
that children—especially young children—have greater difficulty
distinguishing programming from advertising than adults.*® If adver-
tisements are to be directed to children, then basic fairness requires
that at least a clear separation be maintained between the program
content and the commercial message so as to aid the child in develop-
ing an ability to distinguish between the two.

49. Special measures should, therefore, be taken by licensees to
insure that an adequate separation is maintained on programs designed
for children. One technique would be to broadcast an announcement
to clarify when the program is being interrupted for commercial mes-
sages and when the program is resuming after the commercial

15 Although the evidence indicates that this problem is most acute among pre-school
children, they can be expected to make up a substantial portion of the audience of virtually
all children’s programming.
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“break.” ¢ Another would be to broadcast some form of visual seg-
ment before and after each commercial interruption which would con-
trast sufficiently with both the programming and advertising segments
of the program so as to aid the young child in understanding that the
commercials are different from the program. In this context, again
following discussions with the Commission’s Chairman and staff, the
NAB Code Authority has recently amended its advertising rules to
require a comparable separation device. We applaud this action by
the industry to improve advertising practices directed to children.l”

50. We recognize that this may be an incomplete solution to the prob-
lem. Indeed, in view of the lack of sophistication of the child audience,
no complete solution may be possible. The broadcast of an announce-
ment and/or a visual device can only aid children in identifying com-
mercials. The Commission believes, however, that the licensee who
directs advertising to children has a responsibility to take action to
insure that it is presented in as fair a manner as possible.*®

51. The Commission is also concerned that some broadcasters are
now engaging in a commercial practice which takes unfair advantage
of the difficulty children have distinguishing advertising from pro-
gramming : the use of program characters to promote products (“host-
selling”). In some programs designed for children, the program host
actually delivers the commercial in his character role on the program
set. In others, although the host does not actually deliver the commenr-
cial, he may comment on the advertisement in such a manner as to ap-
pear to endorse the product (‘“lead-in/lead-out™).

52. The Commission does not believe that the use of a program host,
or other program personality, to promote products in the program
in which he appears is a practice which is consistent with licensees’ ob-
ligation to operate in the public interest. One effect of “host-selling”
isto interweave the program and the commercial, exacerbating the diffi-
culty children have distinguishing between the two. In addition, the
practice allows advertisers to take unfair advantage of the trust which
children place in program characters. Even performers themselves rec-
ognize that, since a special relationship tends to develop between hosts
and young children in the audience, commercial messages are likely to
be viewed as advice from a friend.” The Commission believes that, in

16 The Commission notes in this context that similar practices are found in adult pro-
grams. Moderators on talk shows and announcers on sports programs often finish a program
segment by announcing that the program will resume after the commercial break ; sections
of entertainment programs are sometimes entitled “Part I,” “Part 11,” and so forth.

17 The Commission notes in this context that while INTV does not have a code, it has
established a eommittee to consider adopting general standards and guidelines on
commercial practices in children’s programs in addition to time limitations.

15 In this connection. breadcasters may wish to consider a suggestion made by several
of the parties that limiting the number of program interruptions by grouping commercials
can contribute to mainfaining a clear separation between programming and advertising.
We do not Delieve that it is necessary at this time for the Commission to require
“clustering” of commereials, although further consideration of this matter may be appro-

riate in the future. But, as we noted in the 1960 Programming Report, licensees should
‘avoid abuses with respect to * * * the frequency with which regular programs are
interrupted for advertising messages.” Report and Statement of Policy Re: Programming,
supra, at 1912-1913. In this regard, particular care should be taken to avoid such abuses
In programs designed for the pre-school audience,

¥ As a children s show hostess testified before the Commission: “I watched [a program
host] sell Wonder bread for years. I hbought Schwinn bicyceles beeause T felt that they were a
good thing and because I trusted him. The same thing applies to me in my neighborhood,
in my town. I want the children to trust me, I want them to know that when 1 say some-
thing is good, to believe in me. the same way_as if I suggested that they attend their
school carnival or don’t step off the curb when the bus is coming.” Lorraine I, Lee-Benner,
Transcript of the Panel Discussions, Vol. II, p. 339 (1972).
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these situations, programming is being used to serve the financial m-
terests of the station and the advertiser in & manner inconsistent with
its primary function as a service to children. In this regard, it should
be noted that many stations, in particular NAB Code member stations,
have already eliminated host selling.?° o ]

53. Finally, the Commission wishes to caution licensees against en-

gaging in practices in the body of the program itself which promote
products in such a way that they may constitute advertising.?* The in-
quiry revealed that some broadcasters weave the prominent display of
the brand names of products into the program sets and activities. One
program’s set, for example, featured a large billboard announcing the
“[Brand Name] Candy Corner” under which children were regularly
given samples of the brand name candy as prizes. The hostess on an-
other program, before serving a snack to the children on the show, con-
cluded a prayer with the words, “Now you may have your [Brand
Name] or any juice from the [XYZ] Dairy.” The analysis of the same
program showed, in addition, that the children had been given “[the
title of the show]” brand toys with which to play ; these were carefully
displayed to the viewing audience and children were encouraged to
purchase these toys so that they could play along at home. One of the
clearest examples of incorporating promotional matter into a program
was a cartoon series entitled “Hot Wheels” which was the trade name
of a toy manufacturer’s miniature racing cars; the manufacturer de-
veloped an additional line of cars modeled after those featured in the
cartoon series. The Commission found that the program itself promoted
the use of the product and required the licensee to log more of the pro-
gram as commercial matter. See Topper Corporation, 21 FCC 2d
148 (1969); American Broadcasting Companies, 23 FCC 2d 132
(1970).
_ 54. Licensees should exercise care to insure that such practices are
in compliance with the sponsorship identification requirements of Sec-
tion 317 of the Communications Act and the Commission’s rules on
logging commercial matter. Not every mention of a brand name or
prominent display thereof necessarily constitutes advertising. All such
material, however, should be strictly scrutinized by the broadcaster to
determine whether or not it should be treated as commercial matter.
See 47 U.S.C. § 817(a) ; FCC Public Notice 63-409, entitled “Applica-
bility of Sponsorship Identification Rules” (1963) ; 47 CFR 73.670(2)
(2), Note 3.

20 Public interest questions may also be raised when program personalities or char-
acters deliver commereial messages on programs other than the ones on which they appear.
Although this practice would not have the effect of blurring the distinetion between pro-
gromming and advertising, some advantage may be taken of the trust relationship which
has been developed between the child and the performer. We recognize, however, that it
may not be feasible, as a practical matter, for small stations with limited staffs to avoid
using children’s show personnel in commercial messages on other programs. While we are
not prohibiting the use of selling by personalities on other programs, broadcasters should
be cognizant of the special trust that a child may have for the performer and should
exerecise caution in the use of such selling techniques. This may be particularly important
where the personality appears in a distinetive character costume or other efforts are made
to emphasize his program role.

21 ACT originally requested that we ban any mention of products by brand name during
the body of a children’s program. We are concerned, however, that such a ban would
go so far as to prohibit even the critical mention of produets and other comment for which
no consideration is recelved. Such a rule would, we believe constitute a form of illegal
censorship of programming. Cf., Capital Broadcasting Co. v. Mitchell, supra. Indeed, it

“;10111l¢]id have a chilling effect on any effort to provide consumer education information for
C. ren.
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55. Licensees who engage in program practices which involve the
mention or prominent display of brand names in children’s programs,
moreover, should reexamine such programming in light of their pub-
lic service responsibilities to children. We believe that most young
children do not understand that there is a “commercial” incentive for
the use of these products and that it is, in fact, a form of merchandis-
ing. Any material which constitutes advertising should be confined to
identifiable commercial segments which are set off in some clear manner
from the entertainment portion of the program. When providing pro-
gramming designed for children, the consclentious broadcaster should
hold himself to the highest standard of responsible practices.

56. The Commission, thus, wishes to stress that this policy statement
does not cover every potential abuse in current advertising practices di-
rected to children. Licensees will be expected to reduce the current level
of commercialization on programs designed for children, maintain an
appropriate separation between programming and advertising, and
eliminate practices which take advantage of the immaturity of chil-
dren. The failure by the Commission to comment on any particular
practice, however, does not constitute an endorsement of that practice.
Many of these matters are currently under investigation at the Federal
Trade Commission. Licensees are again reminded that the broadcast of
any material or the use of any practice found to be false or misleading
by the Federal Trade Commission will raise serious questions as to
whether the station is operating in the public interest. Broadeasters
have, in addition, an independent obligation to take all reasonable
measures to eliminate false or misleading material. See Public Notice
entitled “License Responsibility with Respect to the Broadcast of False,
Misleading and Deceptive Advertising,” supra. We will expect li-
censees to exercise great care in evaluating advertising in programs
designed for children and refrain from broadcasting any matter which,
when directed to children, would be inconsistent with their public
service responsibilities.

Iv. CONCLUSION

57. It is believed that this Reporé will help to clarify the responsi-
bilities of broadecasters with respect to programming and advertising
designed for the child audience. We believe that in these areas every
opportunity should be accorded to the broadcast industry to reform
itself because self-regulation preserves flexibility and an opportunity
for adjustment which is not possible with per se rules. In this respect,
we recognize that many broadecasters may not currently be in compli-
ance with the policies herein announced. Since this Report constitutes
the first detailed examination of broadcasters’ responsibilities to chil-
dren, we do not wish to penalize the media for past practices. The pur-
pose of this Report is to set out what will be expected from stations
in the future.

58. We also realize that it will necessarily take some period of time
for broadcasters, program producers, advertisers and the networks to
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make the anticipated changes.?* Stations, therefore, will not be ex-
pected to come into full compliance with our policies in the areas of
either advertising or programming until January 1, 1976. In the in-
terim period, however, broadcasters should take immediate action in
the direction of bringing their advertising and programming prac-
tices into conformance with their public service responsibilities as out-
lined in this Report.

59. In the final analysis, the medium of television cannot live up to
its potential in serving America’s children unless individual broad-
casters are genuinely committed to that task, and are willing—to a
considerable extent—to put profit in second place and the children in
first. While Government reports and regulations can correct some of
the more apparent abuses, they cannot create a sense of commitment
to children where it does not already exist. _

60. In view of the fact that we plan to evaluate the improvements
in children’s programming and advertising which are now expected,
the proceedings in Docket No. 19142 will not be terminated at this time.

Feperar, CoMmmUNICATIONS COMMISSION,
: Vincent J. Murrins, Secretary.

APPENDIX A

SuMarary OF CoxMENTS DockET No. 19142 CHIXDREN’S TELEVISION PROCEEDING

1. Because of the volume of material which was filed in this proceeding a digest
of the pleadings and the issues raised in them on a party-by-party basis would be
repetitious and confusing. Since the same point or opinion may have been ex-
pressed by as many as 100 parties in almost as many pleadings, little purpose
would be served by specific idenfification of the sources of a particular view. For
this reason, the discussion which follows proceeds on an issue oriented basis. The
discussion will indicate, for example, that a point was made by a number of
licensees, by independent UHF stations, ete. Specific attribution will be reserved
for those situations where the views follow an independent path.

RESPONSE TO GENERAL QUESTIONS

2. Question: What types of children’s programs not now aveailable do parties
Delieve commercial TV stations should present? For the most part, the licensees
who answered this question indicated that they believed that virtually all types
of programining for children was already offered. A few licensees expressed the
view that more programming of a morally or spiritually uplifting quality could be
offered and a few others expressed a preference for more programming dealing
with real-life situations in an informative or educational approach. ACT, NCCB
and others of the opposite persuasion contended that current offerings were dis-
proportionately weighted toward violent and stereotyped entertainment programs
with little in the way of enlightened, informative and educational programming
fare being offered. Similar expressions came from members of the public who
decried the absence or paucity of quality programming for children, with the
often noted exception of Sesame Street. Many were quite specific in their objec-
tions to particular programs, commercials or the methods followed in the area

22 The Commission anticipates that the networks will take the lead in producing varied
programming for children. The networks are responsible for the bulk of the programs now
being broadcast: they provide most of the children’s shows carried by network-owned or
afliliated stations and originally produced most of the syndicated material presented by
independent stations. Changes in network programming will, therefore, have both an
immedjate and a long-range impact as programs gradually become available on a syndieated
basis. It is also clear that the networks have the finaneial resources to make a significant
effort in this area. The- Commission’s economic studies indicate that network children’s
programming has been consistently profitable for many years.
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of children’s television programming. The networks pointed to specific new pro-
grams to be presented beginning in the fall of 1971 as filling any gaps or inade-
quacies in their previous children’s schedule.r The answers to this question dealt
not so much with the total absence of a particular type or category of program °
as with relative weight given to the categories in the mix offered or to the ap-
proach taken in regard to the formulation of entertainment programming.

3. Question: To what extent, generally and with respect to particular pro-
grams and iype of programs, does “children’s programming” have benejits to
children beyond the fact that it holds their interest and attention and thus re-
moves the need for other activity or parental attention? In actuality, two ques-
tions were posed : What value and importance is attached to the attention-hold-
ing function or attribute of the programming? and what benefits are there to the
programming beyond its ability to occupy children’s attention? On the oue hand,
a number of licensees asserted that as children are occupied watching television
they do not require parental attention to keep them out of mischief, and parents
freed of their need to pay close attention to their children were said to thus be
able to devote themselves to household or other aectivities. A number of licensees
asserted that this ability to hold the attention of children becomes particularly
important when, for example, poor weather precludes outside play.

4. Most licensees, however, did not stress the importance of the attention-hold-
ing aspect of the programs but instead put their emphasis on the manifold bene-
fits they believed were provided by the programs which are offered. Many licen-
sees, in faect, criticized the notion that television should be used as a baby-sitter,
especially when it is used as a means of avoiding parental responsibility.® What
did not seem to be in dispute was the idea that children’s programs did tend to
hold a child’s attention. ACT and others contended that the means of doing so
were far from worthy and were utilized because of the need to attract the atten-
tion of children in the entire 2-12 age range in order to maximize the audience
for the program. No one, of course, advocated dull or uninteresting programming
which would not hold attention, Rather, the dispute centered on the means which
legitimately could be used to garner the attention of a child.

5. By far the majority of comments, formal as well as informal, were in
agreement about the significant contributions which television and specifically
children’s television could offer.* What they did not agree on was the degree to
which current programming made such contributions. This difference often was
reflected even in the evaluation of a particular program. ACT pointed up this
distinection in one of its pleadings in which it contrasted a network’s deseription
of a program with its own description. Thus, CBS desecribed a network children’s
program as a program which “deals with recognizable young human beings in
basic situations rather than the way-ouf world of the traditional animated
cartoon”. According to ACT, the episode it monitored dealt with the capture of
a frozen caveman who later chases the main character’s friends, each trying to
capture the other until the caveman falls into a giant clam tank and is discovered
to be a professor intent on stealing another scientist’'s inventions.

6. A similar pattern could be found in the difference expressed regarding the
general quality of children’s programming and the benefits to be derived from
this programming. Opponents of the ACT view pointed to the highly informed
level of children of today (much of which they attributed to television) and
contended that all of television viewing is informative, bridges gaps between in-
dividuals and groups, and broadens an awareness of the world at large and the
functioning of our society. ACT and others of a similar persuasion accepted tele-
vision’s capacity but contended that it has been little used or that it teaches
lessons in violence as a solution to human problems, presents false role models

1 It should be pointed out that this information is in part dated.

?The only exception was the objection, voiced in a small portion of the letters, to the
absence of religious programming devised for and specifically directed to children on any
station in several of the markets.

3 What is meant here is the possible misuse of television as a substitute for parental
involvement and concern. This is separate from the dispute regarding the nature of
licensee responsibility in the area of program selectlon and presentation as contrasted with
parental responsibility to sereen programs.

* There were differences in the stress put on television watching as distinguished from
other child activities and greater or lesser concern expressed about a balance between
passive, individual, activities like television watching as distinguished from other activi-
ties of an active, social nature.
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and takes advantage of children through advertising. While ACT did find merit
in some of the program offerings, its view was that far too few programs reach
the level television is capable of reaching.

7. Question: What, generally speaking, is a definition of “children’s pro-
gramming” which could serve for the Commission’s use in this connection? To
what extent do children, particularly in the higher age groups mentioned by
ACT, view and benefit from general TV programming? As to the first part of the
question, the answers fell into three basic categories: those who agreed with
the definition offered in the Notice, those who wanted a broader definition and
those who found the concept of children’s programming to be beyond definjtion.
The supporters of Commission regulatory action and some licensees as well
agreed that the only sensible definition was one based on the audience for whom
the program was primarily intended (usually with the gualifier that it be pre-
sented when children are likely to watch). Others found this too restricted and
wanted a broader definition to include programs of broad family appeal which
had a large audience of children; some would include any program watched
by large numbers of children.® A large number of broadcasters simply felt no
workable definition could be found. As they saw it, there were too many dis-
parate elements to be taken into account; and as to these elements they were
troubled about using a definition based either on subjective intent of the pro-
gram producer or on the vagaries of scheduling or of the viewing habits of the
child audience.

8. There was general agreement among the parties that children, particularly
older ones, spend a substantial portion of their viewing time watching programs
other than those produced specifically for children. They did not always agree,
however, on how worthwhile this was, although there were a number of programs
which met with acceptance by all or virtually all of the commenting parties,
particularly those programs of an informative nature.® As to the re-run situa-
tion comedies which were broadeast during hours when many children were
watching, the criticism was not so much directed to the programs themselves?
as to the failure to offer programming specifically designed for children for view-
ing in these time periods. From the critics’ point of view, these “family” pro-
grams did not provide the same benefits to children as programs created par-
ticularly for them would have and it was the lack of such programs, especially
during the week, which they decried.

9. Question: What resiriction on commercials short of prohibition—e.g., on
types of programs or services, what can be said, number, divorcement from pro-
gram content, etc.—would be desirable? Comments should take into accounit in
this connection the provisions of the NAB Television Code and its guidelines. In
fact, this question consists of a series of sub-questions, and the commenting
parties took varying positions on them. On only one point was there general
agreement, viz. that advertising for at least certain adult products or services
was inappropriate in or adjacent to children’s programming. While not all
parties were in agreement about the specific commercials which would fit in
this category, they accepted the notion that otherwise legitimate advertising
matter might be unsuitable for children, e.g., excerpts from a ‘movie to which
children would not be admitted unless accompanied by an adult. One comment
was directed to public service announcements and made the point that a humber
of them dealt with subject matter or used methods of presentation which could
be frightening to children. They urged greater care in screening not just the merit
of the announcement’s goals but the suitability of the approach as well. More
generally, objections were made to the advertising for certain produects on the
basis that these commereials for these products encouraged children along paths
detrimental to their health or well being.

10. Frequent concern was expressed about vitamins and snack-foods—both
considered as food advertising by the industry. Dr. Mary C. McLaughlin, Com-
missioner of Health for New York City, decried the worsening eating habits of

& The tendency of children to watch family and adult shows starting at rather early
ages was frequently mentioned in the comments. Some attributed this to viewing habits.
Others to the desire of children to emulate adult viewing habits.

¢ Similar support was expressed for prime-time children-oriented specials.

7 In point of fact, ACT and others directed their strongest criticism to the children’s
programs presented on Saturday morning finding them more objecticnable, violent, stereo-
typed and ad-ridden than family programs by far,
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New York City (and American) children, manifested in their reduced consump-
tion of fruits and vegetables and their increased consumption of high calorie
snack foods having little nutritive value. According to Dr. MeLaughlin, television
advertising, especially to children, has fostered the emphasis on snack foods, a
trend which results in poor nutrition and high incidence of obesity. She urged
adoption of the code of foodstuff advertising developed by Dr. Choate which
would require disclosure of a product’s nutritive value and calorie content in all
television advertising for the product.

11. A number of people were greatly concerned about vitamin advertising.
They objected to the failure to provide warnings about the danger of possible
overdoses, and to the suggestion they said was implicit in these advertisements,
that vitamins were a substitute for proper attention to eating a well balanced
diet. Many of those writing charged that vitamin and other such advertising
was fostering if not creating a drug dependent generation. They particularly
despised the notion that people should be encouraged to believe that they only
have to take a pill to solve their problems. Action to restrict or ban such ads
was urged by these crities. Those opposing restricting such advertising pointed
to the legality of the products and insisted that many items in the home were
unsafe in the hands of a child. Thus, the answer was said to be proper parental
control of the situation and the exercise of proper precautions to keep these
products away from children.

12. A large portion of the people who objected to all advertising to children
said that, at a minimum, the Commission ought to act to require a reduction in
the amount of commercial time and the number of interruptions of program
continuity. There was another but much smaller group, that concentrated their
fire on the intrusiveness of the commercials rather than on commercialization
as such, and they echoed the often expressed desire to treat children’s pro-
gramming on Saturday morning the same way as adulf prime time is treated in
terms of limits on the amount of non-program material and the number of
permissible interruptions. A number of licensees disagreed, finding nothing unfair
to children or contrary to the public interest in the use of a standard which
applied to all non-prime time programming whether for adults or children. None
of the licensees thought this to be a suitable area for Commission action.

13. On the question of divorcement of commercials from program content,
industry reaction was divided. Some contended that the various commercial
approaches that blended program and commercial were entirely legitimate and
did not take advantage of the child. In their view, delivery of a commercial by
2 program host or other program talent was a long used legitimate method of
advertising, not something developed fo take advantage of children. A few
licensees took the position that switching back and forth between program
and commercial could be disruptive to a child’s viewing and thus there would be
a2 benefit to a lead-in or lead-out provided by program talent or the delivery
of a commercial by them, Opponents of this group of commercial practices argued
that children cannot separate the commercials from the program under such
circumstances and that this situation takes unfair advantage of the speecial trust
children have in the characters (live or cartoon) on the programs. It does this,
they charged, because children believe that the commercial advice given them,
particularly by program hosts, is given on a disinterested basis to promote their
welfare, and they do not know or cannot understand the nature of a situation in
which they people are paid to deliver commercial copy. Various other, tie-in,
practices came in for criticism, and some programs were attacked as being a
showease for tied-in produets.

14. NAB Code supporters falked of its value in terms of self-regulation and
the exercise of licensee responsibility and its ability to change to reflect changed
circumstances or demonstrated need. Opponents questioned its capacity to deal
effectively with these matters.

15. Question: To wihat extent should any restriction on commercial messages in
childrew’s programs also apply to such messages adjacent to children’s pro-
grams? Most of the parties commenting agreed that commercials adjacent to a
children’s program should be treated on the same basis as are commercials
actually within the program. Sometimes, however, material presenfed in ad-
Jacency positions did cause objections to be voiced, as when promos were
presented for nighttime programs which were intended for a more mature
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audience or when non-children’s movies were advertised. Most of these people
did not-object to the nature of the adult programs or movies as such or even
necessarily to commercials on behalf of them. Rather, they objected to placing
them in a time slot in which many children would have ocecasion to view
material they considered inappropriate because it contained scenes of violence
or had obvious sexual overtones.

CURRENT STATE OF CHILDREN’S PROGRAMMING

16. The three commercial television networks offer a large block of Satur-
day morning and early afternoon programming directed at children and a lesser
amount of such programming is offered on Sunday. Currently, CBS is
the only network that presents a weekly program for children, Captain Kanga-
roo, presented for an hour each day, Monday through Friday. ACT
criticized the paucity of children’s programming during weekdays and the
total absence of network children’s programming during weekday afternoons.
Although there is no current network offering directed towards children that is
presented by the three networks during these hours, such was not always the
case. In fact, weekday programming used to constitute the major part of
the children’s schedule. According to ACT, children’s programming offered by
New York City network affiliates was as follows:

Weekdays Saturdays Sundays

1948 1o 1949

1951 to 1952 27 hr 45 min. -- 9 hr 45 min.
1954 to 1955, - 32 hr 45 min. 8 hr 30 min
1957 to 1958. - 19 hr 15 min._ 11hr,

16960 to 1961 . - 17hri15min.__.. s .- 6hr45min.
1963 to 1964... e Hlhro . 15 .- 6hr 15 min
1966 60 1987 - e oo e cimceeecmas 12hr30 min..._. 6 hr 45 min.
1969 t0 1070 - - o e mcdamemmmea Shroo.o..__ 17 5 hr 45 min.

17. On weekdays, during the hours mentioned by ACT, independent stations,
particularly UHF stations, do offer programming directed at chilldren, Most of
this programming appears to be from syndication rather than local sources
and it includes a significant amount of material that had been presented by
the networks previously.8 Some of the material comes from other sources and
movie cartoons and shorts are often a major part of local shows. Few shows
are truly local in character. By far the most frequently encountered local show
(although the format is not locally derived) is Romper Room.

18. Networks. The majority of networks programsg were animated cartoons
and entertainment continued as the principal focus. In describing their own
programs, licensees used such terms as informative, enjoyable, fanciful, divert-
ing and certainly harmless. The ecrities charged that these programs were
vacuous, trite, mechanical, violent, stereotyped and harmful té the spirit of the
child.

19. On weekdays, except for Captain Kangaroo, children must turn elsewhere
than the networks for programs specifically designed for them, or they ecan and
do wateh programs not specifically designed for them.? The afternoon hours
after school-age children have returned from school are ones which network
affiliates fill with non-network programming, usually family shows or movies.
The networks do offer a considerable number of hours of programming at other
times during the day, mostly in two categories; game shows and soap opera.
Throughout the day, independent stations are more likely to offer programs
produced for children, usually obtained from syndication.

20. Syndication. Syndieators provide programming that forms the bulk of the
schedule on most independent stations. To a lesser extent network affiliates rely
on this source as well. Although some of this programming is specifically for

8 It has been alleged that the programs which the networks removed from their schedules
because of a concern about their excessive viclence are now frequently seen in syndication.
No figures are available on this.

? This discussion is restricted to commercial television. Where available, children can
algo select public television programs like Sesame Sireei, AMisteroger’s Neighborhood. The
Electric Company, and others.
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children, more of it is family fare and some was thought not to be appropriate
for a child audience at all. Although data submitted in this proceeding is not
directed specifically to this point, it does appear that there are two major
categories of programs produced for children. One is the motion picture
material consisting of cartoons and such programs as Little Rasculs; the
other is off-network re-runs. There appears to be little in the way of domestie
sources for original non-network programming specifically for children.

21. Local originations. The vast majority of programming directed fo children
does not originate locally. Even these local shows that are presented often in-
clude syndicated (usually cartoon) material and this often constitutes the bulk
of the program material on the show. One notable exception is Romper Room,
which while it is locally produced, follows certain guidelines set by the show's
originators.

22. Generally speaking, the parties commented on the high cost of locally
produced programming and none of them made the presentation of loeal pro-
gramming a must. The parties urging change argued in favor of more programs
specifically designed for children—programs of high quality, informative and
humane—but their concern was with what is presented rather than its source.
Stations broadcasting them, however, spoke of them with particular pride.

THE NATURE AND PURPOSES OF CHILDREN’'S PROGRAMMING

23. Defining Ohitdren’'s Programming. One group, consisting of ACT and a
number of licensees, defined childrer’s programming as programs designed for
children presented at times when they can watch. A sizeable group (mostly
broadcasters) either rejected the notion that a suitable definition is possible, in
light of the varied viewing habits of children, or insisted on a definition that
included programs other than those specifically intended for children. What they
had in mind are family shows, typically situation comedies, that were thought
to appeal to children. Many children do watch these programs and sometimes
form a majority of the program’s viewers.

24 Although ACT and the others acknowledged the fact that children watch
many programs created for family audiences or for adults, they attributed much
of this to the absence during many of the hours children are likely to be watch-
ing television of programming created especially for children. They did not deny
the appeal that these programs have for children but they attributed much to
the lack of choice of other, more suitable programming. The concern they ex-
pressed was two-fold: not enough child-oriented programming is being offered
and the schedule of what is being offered is so weighted against weekday viewing
that the child is left little or no choice but to watch a program which was mot
designed for him. Although they recognized that independent stations did offer
children’s programming during at least some of these hours, they strongly
objected to these programs on the same basis as they did most of those in the
weekend network schedule.

25. On the other side, licensee comments stressed the significant contributions
they felt the stations were making in their programming for children and the
presence of children’s programs in the weekday schedule of many stations. They
contended that family programs which are scheduled during weekday hours do
have value for children. In their view, children as they grow older mature in their
programming tastes and even in early years demonstrate a desire to imitate
adult behavior, including their viewing habits. Thus, they concluded that these
programs are responsive to children’s needs and desires, which should not be
so narrowly defined as to include only programs created specifieally for children.

26. Age Specificity. One of the principal objections raised by opponents of cur-
rent programming practices was the lack of age specificity. They charged most
stations with ignoring the notable differences between children of various ages.
In their view, programs that appeal to a wide ramge of ages necessarily fall
short in satisfying the needs of children. They insisted that this is the unavoid-
able product of the need to adopt an approach that will capture the entire age
range of children from 2 to 12.1° Programming of real substance, they asserted,
cannot appeal to all ages, and since the stations are not willing to lose part of

10 This is the age group discussed in the ACY petition and fmplicitly followed in the
Notice, and it roughly agrees with industry practice, particularly as to the cutoff age of 12.
50 F.C.C. 24
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their audience, they seek the lowest common denominator in order to attra.ct
them all. In particular, they charged that this is done by the praptice of explm_t—
ing activity and violence (in its many forms) to capture the interest of thig
diverse group. i

27. So long, the critics continued, as the programming must collect a large
audience that includes the entire range of ages from 212 in order to be attractive
to advertisers and hence produce high revenues, programs will continue to be
based on a lowest common denominator approach. Only, they insisted, by _rid@ing
the programs of advertising pressures can improvements be made. In their view,
it is the artificial constraint of seeking to capture all ages in order to meet the
needs of advertisers rather than viewers that prevents the considerable program-.
ming talents in the field from being used humanely and effectively.

28. Broadeasters and others who took the opposite view held that stations.
could and did present entertaining and enjoyable programs for children. No pur-.
pose, they believed, would be served by a requirement that programs be age-.
specific with the inevitable result of excluding a large portion of the child audi-.
ence. These licensees pointed to programs which they stated were selective in
age level, but disputed the idea that those which are not could be faulted on that
account. Overall, they insisted that legitimate criticisms have been met, programs_
have been improved, so that there is no need to follow the drastic approach urged
by ACT. They labeled ACT's approach exclusionary and charged that it runs
counter to the broad appeal that they believe has enabled American television,
to bring so much to so many. Moreover, they feared that the economic conse-
quences of an exclusionary approach would be disastrous. Nor, financial questions
aside, did they accept the notion that this approach would be feasible. Because.
children differ so markedly in 50 many respects, they insisted that there forever
would be disputes about the proper categorization of programs. They foresaw the.
Commission as the arbiter of such disputes. Placing it in the position (an un-
constitutional one they insisted) of overseeing day-to-day programming deci-_
sions. These licensees asserted that whatever problems there might be in dis-
tinguishing children’s television from non-children’s would be multiplied if such
sub-categories were created. In their view, the entire concept and the premises_
on which it rests were faulty and unworkable.

29. What Types of Progrems, To What Purpose. Another important point of-
contention between the parties was the matter of the types of programs that
should be offeréd and the extent to which they are in fact presented. The broad- .
casters contended that programs of wide range and approach, entertaining and.
informative, are presented; and while in an important area like this one, no one.
can be satisfied with the status quo, the industry could take real pride in its ae-
complishments and point with satisfaction fo important recent improvement.
Particularly in regard to recent improvements, the networks went on at great-
length about new programs that had been or shortly would be in their schedules.

30. Although broadcasters were unwilling to accept ACT's view that informa-_
tive as distinguished from entertainment programming should predominate, they
believed that a good portion of their current programming was, in fact, informa-
tive or even educational. As they saw matters, such a distinction was more.
apparent than real, for they considered virtually all television programming to
be informative and horizon broadening. They pointed with pride to the informed.
child of today as in good measure a product of television contribution to the
dissemination of information.

31. Children, too, broadcasters insisted, were entitled to a chance to escape the.
rigors of their lives—the stresses of school, the strictures of growing up—and
should not be deprived of an opportunity to simply enjoy a program for its sheer.
entertainment value. Their comments took the view that children need time for
fun, including watching entertainment programs. This, they pointed out, should
not be to the exclusion of other more serious fare on television or of other, non-
television, activity.

82. ACT and the other parties sharing its views, took an entirely different posi-
tion regarding the emtertainment and informational qualities of children’s tele-
vision, They accepted the idea that purely entertainment programming does have
a place, but they strongly objected to what they saw as a serious imbalance in
favor of the entertaining, to the detriment of the informative, While they agreed
that all programs inform in the sense that they convey information, they were.
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greatly distressed about what is conveyed. In their view, much of it they saw as
fostering stereotypes, prejudices and questionable social standards. They saw no
inherent reason why programs could not be informative as well as entertaining,
but they found little in the way of current programming that creatively responds
to these twin goals.

33. Licensee and Parental Responsibilities. Bssentially all agreed that broad-
casters were not absolved of responsibility for what is broadeast merely because
parents are responsible for their children. The Code and other indusiry state-
ments of positions have pointed to the responsibility of the broadcaster to the
yvouthful segment of his audience and the need for special eare and concern in
this area of programming. Broadeasters asserted similar views in the various
individual submissions.

34. Broadcasters did contend, however, that they could not warrant that every
program is suitable for viewing by every child. They asserted that only parents
are in a position to recognize the unique character, personality and needs of each
individual child. Thus, programs of real merit (or which in any event lack ob-
jectionable qualities for the typical child) might mot be appropriate for viewing
by a particular child in a given situation. More generally, they charged parents
with the responsibility for making sure children did not abuse television. As to
the programs themselves, broadcasters spoke with pride about current offerings
(in both amount and quality) amnd were particularly proud of recent improve-
ments. They did not agree with the crities’ charges regarding violence, frenetic
pace, unreality, commercial exploitation, stereotyped presentations and the like.
Instead they saw a balance, a giving of attention to the real world and to subjects
of genuine concern to children’s lives, as well as to fantasy and fun.

35. The critics view was a very different one. They insisted that if the broad-
casters truly wanted to follow an approach based on a genuine concern for chil-
dren, the present situation could not possibly exist. They called for basie changes
and as a result did not attach the same importance as broadcasters did to recent
changes in the field. Nor did they have much faith in self-regulation. According
to their appraisal of the situation, when “the pressure is on” changes for the
better will oceur, but unless the Commission acts to adopt effective requirements,
matters will return to where they had been before. These parties insist that this
has been the past experience with self-regulation, and they see no basis for ex-
pecting a different result on this ocecasion.

36. While ACT and the others acknowledged the responsibility that parents
have, they asked just how much supervision can legitimately be required or
expected of parents. They acknowledged the fact that some parents are not
sufficiently concerned with the needs of their children and agreed that this was
reflected in a failure to adequately screen the programs to be watched by their
children. Although concurring with the broadeasters’ view that this situation
should not exist, they insisted that, so long as it does, it must be recognized by
broadeasters. However, this was not the principal basis for their insistence on
more responsible action by the broadeaster to protect the child audience, That
insistence was premised on the view that parents. no matter how attentive,
sincere or knowledgeable, are not in a position to really exercise effective control.
The eritics asserted that in order for parvents fto exercise this control, it would
be necessary for them to be present at all times when the child is watching tele-
vision and it would require them fo malke instant decisions on the acceptability
of material. As ACT explained it, if they could agree that the problems which
arise in this area pertain only to a few children or only to unusual cireumstances,
they would be more accepting of the argnments presented by the broadcasters.
Their point, however. was that the problem is not limited to isolated presenta-
tions that may be troublesome to a few children, The essence of their objection
was that the major part of children’s programming is not only devoid of merit,
it is actunally harmful. Commercials, too, came in for heavy criticism, and here
again, it is what they saw as the premise for such advertising—using children
to sell products—that offended them, not a rare example of excess. In the view
of those parents who have written to the Commission, there is no effective means
open to the individnal household to ameliorate the problem. The only possible
answer they saw, namely turning off the television set entirely. raised separate
problems and to them pointed to the great failure of American broadeasting
* to meet the needs of children. ACT and others likened the problem to that posed
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by an “attractive nuisance”. Just as society holds a property owner having
an attractive nuisance responsible for injuries to a trespassing child, so should
it act in relation to current broadcasting fare. The core of the attractive nuisance
doctrine is that, lacking mature judgment, children may be attracted fo danger-
-ous situations and protective measures therefore are necessary to avoid liability.
They were no more persuaded about absolving broadcasters regarding their
programming than the courts have been in absolving property owners. In both
cases they wished the responsibility to be placed on the persons having effective
control, in this case, the broadcaster. According to ACT, broadcasters appeal to
«children by use of unfair mechanisms and the resulting interest children show
in television fare, however authentic, is no answer; in faet, it is part of the
problem. Since, in the critics’ view, children cannot be the judge of what is best
for them and parental control cannot be effective when the problem is pervasive,
the only answer they saw was a basic change in the nature of the programs
that are presented.

37. Some suggested that one of the means for improving children’s television
is the utilization of experts in the field of childhood development. Few of the
critical comments and fewer still of the comments from broadcasters dealt with
this subject to any significant degree. Generally, those favoring such an approach
believed that the two groups of experts involved—the broadcasters and those
knowledgeable about children—should join forces so that each could contribute
to the creation of more skillful, beneficial and constructive television fare for
children. Some would have the Commission adopt rules fo require all broad-
casters to form a group of experts on which it could rely for guidance; others
would merely encourage it, None of the parties expressing this view denied the
expertise of the broadecaster in connection with adult programming, Nor did they
challenge the workability of the current method of program selection for adults.
Thus, while critics may bemoan the lack of a particular type of adult fare, they
accepted the fact that adults are proper judges of what appeals to them and
agree that current fare does have this appeal. With children, however, they
argued that this test is faulty because children do not have the requisite maturity
to make the necessary judgments on which such a process depends. Rather, they
contended, children are open to exploitation by use of highly popular, but none-
theless objectionable attention gathering techniques. Thus, in effect, they argued
that since children cannot make a judgment in the same way as an adult can, the
popularity of a television program with children indicates nothing about its
acceptability, much less its worth.

88. To remedy this situation several parties believed that childhood experts
should be utilized to evaluate the impaet of programming on the child audience.
Not only did the proponents of this approach believe that it would avoid material
of possible harm to children, but felt that it could lead to a fauller use of the
great potential of television for reaching and informing children about themselves
and the world in which they exist.

39. To some rather limited degree such experts are already being consulted by
broadecasters. Although the broadecasters’ comments did not deal extensively with
this topie, it appeared that except possibly for the networks, matters have not
developed to the point where there is a continuing dialogue and certainly not a
partnership of effort.

COMMERCIALIZATION IN CHILDREN'S TELEVISION

40. Generally. As matters now stand, broadcasters depend on commercial
advertising for support of children’s television in much the same manner as
they do for adult television. Broadcasters defended this approach as the only
workable one, as subject to adequate safeguards and consistent with the profit
motive implicit in the American system of broadeasting. The crities argued that
this dependence on advertiser support forces children’s programming to be
directed to the lowest common denominator and charged that the commercials
themselves exploit children by taking advantage of their immaturity. ACT would
have the Commission bar commercials in children’s television (or at least product
commercials) and others (believing that complete abolition is not likely to occur)
seek a reduction in the number of commercials and commereial interruptions and
a restriction on what producis can be advertised and what techniques can be
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employed. Broadecasters did not accept the idea that commercials exploit chil-
dren or that any public benefit could possibly result from barring commercials.
All they foresaw under such cireumstances would be a decline in program quan-
tity and quality. They rejected the argument that children are singled out for
more commercialization, stating that all programming in non-prime time slots is
governed by the same code standard regarding amount of commercialization.™
Likewise they rejected the variouns charges regarding deleterious effects said to
result from current commercials or current commercial practices.

41. The Relationship Belween Programs and Commercials. Disagreeing with:
much that was advanced in the eritical comments, the broadecasters concentrated
on the economic consequences of a ban on advertising in children’s program-
ming. As they saw it, the consequences would be severe for all and catastrophie-
for some. They argued that children’s programs, especially of the kind ACT
favors, are expensive to produce; a requirement that they broadeast a minimum
of 14 hours per week would increase their costs greatly, without providing an
opportunity to even recoup these costs, much less make a profit. Even if they
accepted the proposition that stations could absorb these costs (which they do not
accept), they labeled such an approach unfair and contrary to the purposes of
commercial broadcasting. In their view, ACT's proposal was based on incorrect
allegations regarding high profits in the industry, when in fact the statistics show
that a sizeable number of stations operate at a 10ss or make only minimal profits.
They asserted that for many stations the loss of revenue from children’s pro-
gramming could have very serious adverse consequences. In their view, the loss.
of these services would strike especially hard at independent UHF stations,
whose success (or at least survival) is based on counter programming. This was:
the case, they asserted because these stations sought to serve segments of the
audience rather than competing for mass appeal. They contended that children’s
programming is an important part of their counter programming, with a number
offering more than 14 hours per week. Thus, they asserted, the losses would fall
heaviest on stations doing the most and who would be least able fo bear the
burden. Moreover, they argued, these very stations make a great contribution to
program diversity and the public would pay a great price for following the ACT
approach since it counld only lead to the virtually certain demise of many of these
stations. Moreover, they charged that it would clearly be contrary to the Com-
mission’s policy to foster UHF growth and more importantly would be contrary
to the overall public interest.

42, ACT, et al. disagreed. They insisted that the financial problems created by
a. loss of children’s program advertising would have a serious effect on only a
relatively few stations. In ACT’s view, the proper way to deal with financial
hardship is through the mechanism of granting exceptions or waivers. ACT"
asserted that this has been the usual Commission approach, as for example. when
the Commission acted to curtail AM-FXL duplication in the larger markets-
and many stations were able to obtain waivers. As to the majority of stations,
ACT asserted that extraordinary profit levels do obtain in the industry and
that their current revenues were not a fair guide because of the effects of the
current economic downturn and the need to find substitutes for cigarette adver-
tising. As the economy improved, they fully expected stations to return to their
previous high profit position.

43. Moreover, according to ACT, alternative revenue sources would be avail-
able but would never be tapped so long as the existing situation was allowed to
continue. First of all, they insisted that considerable revenue could be derived
from institutional (non-product) advertising. This is not to say, they pointed
out, that advertisers would necessarily prefer such an approach, only that they
would follow it if that were the only method open to them. They also believed
that underwriting represented another important source of funding, but they
did not feel any real effort has yet been made to develop this either.

44. As to the latter point, underwriting, concern was expressed by educational
broadeasters who feared that their funding from such sources could be seriously
diluted, and by commercial broadcasters who doubted its workability and opposed
it philosophically, as contrary to the American system of commercial broad-
casting.

1 Bffective January 1, 1973, the NAB Code required reduced amounts of commercializa-
tion in week-end programs for children and barred use of program hosts or primary cartoomn
charaecters in commercials in or adjacent to children’s programs.
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45. Broadecasters insisted that the advertiser-supported posture of children’s
television was a healthy and productive one that has enabled networks and
individual stations to produce and present high quality programs to wide audi-
ences throughout the country. Not only did they fear the direet consequences
of the revenues which would be lost, but they also were concerned about an
exodus of talented and creative people to what they contend would be more
remunerative activities. In sum, they felt confident that the results could only be
fewer children’s programs, or ones of lesser quality, or both.

46. According to ACT, if advertising-oriented decision making were changed
to a child-oriented approach, stations would be able to produce programs of real
worth as well as inferest, gearing them to particular age groups. Without such
age-specificity, they believe that a good part of the benefit which otherwise
could come from programs tailored for their particular audiences would be lost.
Broadecasters, on the other hand, attack age-specificity as unworkable and exclu-
sionary. They do not believe that programs of such narrow appeal form a sensi-
ble basis for children’s or any other programming. They also deny that sponsor-
ship or the lack of it is a determining factor and contend that a mumber of pro-
grams have been presented even though advertising support was lacking, What
they do not accept is the view that the commercialization as such is wrong or
harmiul; rather they see it and the profit motive as commendable and part of the
important underpinnings of the creative force behind our broadeasting system’s
achievements.

47. Commercials: their content, effect and implications. Two very different views
were expressed regarding the impact of the commercials themselves and the
legitimacy of directing them to children. On the one hand, ACT, the other orga-
nizations and many crifics, decried such advertising as unfair. This criticism
focused on two aspects of the impaect of commercials : first, the effect on the child
viewer, and second, the effect on the family. The critics assert that commereials
directed to children do not present a fair or realistic picture of the commerecial
product being advertised. Rather, they charged, the commercials employ skillful
techniques to take advantage of a child’s vulnerability, trust and lack of
maturity,

48. Specifically, the critics charged that notwithstanding self-regulatory efforts,
commercials rely on unfair methods, such as the specifie directive (. . . get it
. . . now!), that have a great effect on children of an age when they seek to
Tollow directions that are given them. The critics cited other approaches geared
to particular age groups, to which they also objected including the use of sexually-
-oriented themes in doll commercials and a reliance on the child’s fears of social
isolation. Toy advertising came in for criticism for presenting ads that used
.gimmicks to mislead the child about the item, thus leading to disappointment,
These statements were echoed in thousands of the letters filed in this proceeding,
Untike adult advertising where such a result could lead to disaster for the
ccompany involved, the critics contended that children’s immaturity and the
succession of new toys each season meant that children will continue to be
suspectible to these techniques until eventually their trust is turned into cynicism
by these repeated disappointments. These parties feared that children will become
<ynical and distrustful of all in the society, and it was this they viewed as a real
-danger to society. Some of these people pointed to disruptive activities by some
young people today as manifesting this very problem.

49. Broadcasters disputed these assertions and argued that special standards
have been employed to insure basic honesty and fairness in toy as well as other
advertising. While agreeing that the purpose of advertising is to persuade, they
insisted that this does not constitute an abuse. They pointed to Code provisions
-established to avoid deception and gave examples of advertising that was rejected
48 not being supported by actual experience with the product. Rather than being
deceptive or unfair, they saw advertising as informative. Through such advertis-
ing children were said to learn about the working of the free enterprise system
and about products of interest to them,

50. It is just the matter of consumer decision making that comes in for much
criticism from ACT et al. They questioned whether products should be advertised
to non-consumers, especially when they lack the necessary maturity and judg-
ment to make a decision and the parents lack the informational impute. Moreover,
they charged that the demand created by these advertisements drives a wedge
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between parent and child, putting parents un-er unceasing pressure fo buy the
advertised products. .

51. Broadcasters did not accept the idea that television commercials are
responsible for creating this situation. They argued that if television commercials
were ended, the child would continue to have commercial pressures from other
sources and would continue to see items of interest and demand them of his
parents. The problem that results they saw as a function of the unwillingness of
parents to say no or at least their diffienlty in saying no.

52. The parties gave considerable attention to the question of a child’s ability
to separate the program from the advertising material in it or adjacent to it.
In addition to the general observations by the parties on this point, they offered
specific comments on practices which some saw as having a particular effect on
the child’'s ability to distinguish the two.

53. On the one hand, critics argued that the impact of advertising in children’s
programs is exaggerated by virtue of the fact that young children are unable to
make a distinction betsween programs and the interspersed commercials. They
contended that this situation in and of itself takes advantage of young children,
particularly since at that age they are unable to grasp the concept of advertising
or the purpose of commercials. Moreover, charged the critics, various techniques
were employed to blur the distinction between program and commercial thus
exacerbating this problem.

54. Broadcasters generally took the oppoesite view, namely that a child, even
at an early age, can distinguish between the program and the sponsoring com-
mercial, and that the various techniques mentioned by the crities do not preclude
the drawing of the distinetion. A few broadcasters took the view that it is harm-
ful to draw a sharp line of demarecation. In fact, they insisted that switehing from
program to commercial and back again can be disruptive to young children; they
argued that it is more comfortable as well as enjoyable for them if the transition
is blurred by the various techniques that can be used, particularly those involving
use of the program host.”®

55. The techniques of having program talent (real or cartoon characters)
deliver commercials, the use of a lead-in/out by a program host and tie-ins were
the major ones which have come in for scrutiny in the comments. Use of
program ftalent was considered by the critics to have a telling effect in con-
fusing the dividing line between program and commercial, with the result that
the commercial obtains the unfair benefit of being reacted to by the child as
if it were part of the program. Parents and critics alike also objected strongly
to the pre-recorded tapes/films containing cartoon characters (e.g. the Flint-
stones on behalf of the vitamin bearing their name), especially when presented
during breaks in the very program in which they appear. They reserved, however,
their strongest attacks for the live program host who actually delivers the
commercial on a children’s program. Not conly does this blur distinctions, they
insisted, but more importantly in their view, it takes advantage of the special
relationship that exists between the host and the child.

56. The filings in this proceeding did nof provide complete data on the extent
to which program talent was used or even the number of cases in which it
oceurs, and only a relatively small number of broadcasters directed themselves
to a discussion of this point in their comments. Some viewed this method as in-
appropriate and indicated that they had or would discontinue the practice or
never had engaged in if. Their comments indicated that they felt that the
decision not to engage in this practice was the product of their own
judgment as a licensee rather than being an absolute ethical requirement which
all stations would be obliged to follow. Other licensees thought the use of pro-
gram talent, including show hosts, was perfectly legitimate and did not have
the negative implications ascribed to it. They defended their right to employ
this method of presenting commercials and generally opposed any restriction of
any commercial technique or presentation absent a finding of outrighr deception.™

12 This is not an industry-wide view.

13 In this regard, it should be uoted that to the extent broadeasters agreed that govern-
ment intervention in the realm of advertising was appropriate at all, they considered
the Federal Trade Commission to be the appropriate agency fo handle this function. Some
licensees thought the FTC was overzealous; none of them considered it too timid or
inadequate £o the task,
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57. As the comments indicate, program hosts, even when they do not deliver
the commercial, were sometimes called upon to do a lead-in lead-out. In some
programs the line separating the two techniques is hard to draw because the
lead-in or out is extended. Generally, though, the prepared copy is brief (e.g,
the lead-in “* * * and now a word from our friends at * * *’ or what amounts
to little more than a tag line at the end). Based on its study of the locally
originated Captain Billy program broadeast in Albuguerque, New Mexico, ACT
charged that talent involvement in the commercials reached a damagingly high
Jevel. According fo this study, Captain Billy regularly commented at length
on the commercial itself or its theme, with the resulf being a second but often
veiled commercial appeal. Thus, in addition to their objection on grounds of
unfairly using the special rapport between host and child for commercial pur-
poses, ACT expressed a second concern, that of overcommercialization.

58. Broadcasters did not deal extensively with host selling and the like in their
comments, but those that did comment defended it in terms of easing the transi-
tions in the program and have attacked those who object for interfering with
legitimate advertising methods utilized by the broadcaster. In their view, no
purpose is served by insulating tthe child from the real world of business and
advertising. While they did not necessarily argue in favor of a particular
technique, .they strenuously opposed regulatory intervention by the Commission
or other forms of interference with what they saw as the broadeaster’s freedom
of choice in conducting his business.

59. The final technique mentioned in the comments is the tie-in. Those who
supported this practice saw it as a perfectly sensible and legitimate act of
cooperation between advertiser and programmer and considered it quite logieal
to develop products which would be named after or otherwise connected with
a program. Others, citing the example of Hot Wheels, charged that these pro-
grams can become long-run commercials rather than programs. Moreover,
they contended that in these situations it is the advertising that becomes
dominant and the programming secondary so that the latter is tailored to fit
the needs of the former. If this is carried far enough, the program ceases to
be a program and becomes one long commercial. The critics did not charge that
this extreme is frequently encountered; but they argued that this practice, even
when it exists to a lesser degree, is of concern because it warps the
program decision making process,

60. Special Product Categories. Some ads were also attacked as promoting
activities or approaches to life that are or could be harmful to children. Along
this line the critics criticized the spending of vast sums to encourage the eating
of snack foods and low nutritional cereals and charged that this has had =
signifieant impact in terms of helping to cause the poor nutritional habits that
have led to serious dietary deficiencies prevailing among Americans, both rich
and poor. Broadcasters and advertisers disputed any causal connection between
the two and insisted that these produets were not intended to supplant
other food items in a person’s diet. Instead, they saw a failure on the part of
parents to assume their important responsibility for insuring good nutrition.

61. Vitamin advertising was attacked as creating false impressions about what
constitutes a balanced diet and as encouraging the taking of vitamins as a sub-
stitute for proper eating habits, Moreover, these critics charged such ads as
being part of a pattern of advertising that is creating a dangerous trend toward
drug dependence and confributing to the worsening of the drug abuse
problem which already afilicts our society. Finally, they charged that the tech-
niques employed in advertising vitamins to children inevitably creates the
danger of acidental overdoses.™*

62. Broadcasters and advertisers insisted that there is nothing in these
commercials to encourage or exaggerate such a risk. Rather, as with snack foods
and cereals, they believed that parents must exercise caution to keep children
from the harm which could result from misuse of the product. These, they
contended, are legitimate and beneficial products and interfering in the right
to present vitamin commercials is unwarranted. They rejected the idea that

4 The docket contains a report of such overdosing resulting, according to the child’s
mother, from the child’s desire to emulate what he saw in the commercial.
50 F.C.C. 24
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advertising for over-the-counter, medicines generally or children’s vitamins
particularly, has anything whatever to do with encouraging drug abuse.

63. Amount of Commerciel Matter. Unlike a number of points at issue in
this proceeding, the subjects of clutter and/or excessive commercialization were
not cast in terms of distinctions between adult and children’s programming.
They objected to allowing more commercials and a greater number of interrup-
tions on children’s programming than in adult prime time. Broadcasters defended
their current practices™ as consistent with other non-prime tfime program-
ming, and point out that a children’s program in prime time is subject to the
lower limit applicable to that time period. On this basis they concluded that
current practices are non-abusive and in fact are necessary to insure adequate
finances with which to produee quality programming.

APPENDIX B

PARTICIPANTS IN PUBLIC PANEL DiscUssioNs oN CHILDREN'S TELEVISION

Hugene Accas, Leo Burnett Company, Inc., New York, New York (Panel II).

Richard C. Block, Vice-President and General Manager, Kaiser Center, Oakland,
California (Panel III).

Stephen Bluestone, District of Columbia (Panel VI).

Fred Calvert, President, Fred Calvert Productions, California (Panel II).

Dr. Rene Cardenas, Bilingual Children’s Television (Panel I).

Pegegy Charren, Action for Children’s Television, Boston, Massachusetts (Panel

IV B).

Dr.IJ' oseph G. Colmen, Education and Public Affairs, Washington, D.C. (Panel
IT1).

Dr. John Condry, Department of Human Development, Cornell University, Ithaca,
N.Y. (Panel III).

Myr. David Connell, Children’s Television Workshop, Executive Producer, New
York, New York (Panel I).

Mrs. Joan Ganz Cooney, President, Children’s Television Workshop, New York,
New York (Panel I).

Bliot Daley, Family Communications, Pittsburgh, Pennsylvania (Panel II).

Michael Eisner, Vice-President, Daytime Programming, ABC, New York, New
York (Panel II).

Mr. Al Fields, Vice-President, Merchandising, Health Tex, Inc., New York, New
York (Panel 11).

Mzyr. Harry Francis, Director, Programming Services, Meredith Broadcasting, New
York, New York (Panel I).

Dr. Frederick Greene, Office of Child Development, HEW, District of Colum-
bia (Panel I).

Mrs. Ruth Handler, President, Mattel Toys, California (Panel VI).

TLarry Harmon, Larry Harmon Pictures Corporation, New York, New York
{Panel IV B).

Sherman K. Headley, General Manager, WCCO-TV, Alinneapolis, Minnesota
(Panel IV B).

Stockton Helffrich, Director, NAB Code Authority, New York (Panel VI).

Ray Hubbard, WTOP-TV, Program Director, District of Columbia (Panel 1V B).

Robert Keeshan, CBS, New York, New York (Panel IV B).

Arch Knowlton, Director, Media Services, General Foods Corporation, White
Plains, New York (Panel 1II).

George Koehler, General Manager, Triangle Broadeasting, Philadelphia, Penn-
s¥lvania (Panel IT).

Lorraine F. Lee-Benner, WOSC-TV, Charleston, South Carolina (Panel IV B).

Wanda Iesser, Charleston, South Carolina (Panel IV B).

XKatherine Lustman, Early Childhood Eiducation, Yale Child Study Center, New
Haven, Connecticut (Panel IV B).

18 These comments were filed before the changes in the Code limit had been proposed
and thus are responding to the old limit of 8 minutes of commercial time and 4 interrup-
tions per half hour, or double these figures for an hour.
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Donald McGannon, President and Chairman of the Board, Westinghouse Broad-
casting, Inc., New York, New York (Panel VI).

B. Weeks McKinney-Smith, Owner, WDRX-TV, Kentucky (Panel III}.

Dr. William Melody, Economist, University of Pennsylvania, Philadelphia, Penn-

sylvania (Panel IV B).
APPENDIX C

PARTICIPANTS IN ORAL ARGUMENTS ON CHILDREN’S TELEVISION

Peter W. Allport, On Behalf of Association of National Advertisers, Inec.

Ms. Lillian Ambrosino.

Dy, Juan Aragon, On Behalf of Bilingual Children's Television.
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Richard Burdisk, On Behalf of Creative Services, Station WCBV-TV, Boston,
Massachusetts,

Ms. Peggy Charren, On Behalf of Action for Children’s Television.

Robert B. Choate, On Behalf of Council on Children, Media and Merchandising.

Philip C. Chin, Office of Asian American Affairs, HEW.

Ms. Katheryn M. Fong.

Mr. James Freeman.

Thomas N. Frohock, On Behalf of ABC, Inc.

Rosemary Galli, On Behalf of American Federation of State, County, and Mu-
nicipal Employees, AFL-CIO.

Michael J. Goldey, On Behalf of CBS, Inc.

Frederick C. Green, M.C., Associated Chief, Children’s Bureau.

Anne Hanley, On Behalf of National Cable Television Association.

Mr. Larry Harmon.

Richard D. Heffner, On Behalf of Richard Heffner Associates, Inc.

Stockton Helfrich, On Behalf of National Association of Broadecasters.

Ms. Mary Bllen Hilliard.

Mrs. Carol K. Kimmel.

Mr. Manuel Larez.

Lorraine ¥, Lee-Benner.

Aaron Locker, On Behalf of Toy Maufacturers of America, Inc.

Richard Marks, On Behalf of Five Licensees.

Janis Marvin, On Behalf of American Women in Radio and Television, Inc.

Dr. William H. Melody, On Behalf of Annenberg School of Communications.

Howard Monderer, On Behalf of NBC.

Earle E. Moore, On Behalf of Action for Children’s Television.

Paul J. Mundie, On Behalf of the Commifiee on Children’s Television, Inc.

Robert 1. O'Brien, On Bebalf of O’Brien Communications.

Reverend Edward A. Powers, On Behalf of Division of Christian Education,
United Church of Christ.

Ms, Evelyn Sarson, On Behalf of Action for Children’s Television.

Sister Leo Vincent Short, On Behalf of National Catholic Edueational Asso-
ciation.

Mr. Robert Jay Stein.

John B. Summers, On Behalf of National Association of Broadeasters.

Arthur Weinberg, On Behalf of Three Licensees.

F. Kent Mitchel, Vice-President, Corporate Marketing Services, General Foods
Corporation, White Plains, New York (Panel IV B).

NeIil Morse, Co-Chairman, Children’s Committee on Television, California (Panet

1).

Jeanette Neff, Director of Educational Produet Coordination, Children’s Tele-

vision Workshop, New York, New York (Panel IV B).
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.Dr. Everett Parker, Office of Communications, United Church of Christ, New
York, New York (Panel VI).

Mr, Fred Pierce, Vice-President, Corporate Planning, ABC, New York, New York
(Panel V).

AMr. Ward L. Quaal, President, WGN-TV, Chicago, Iilinois (Panel V).

Mr. Christopher Sarson, Producer, WGBH, Boston, Massachusetts (Panel I).

Ms. ‘Evelyn Sarson, Action for Children’s Television, Boston, Massachusetts
(Panel III).

Mr. Fred Silverman, Vice-President, Network Programming, CBS, New York, New
York (Panel I).

Mr. Bdmund Smarden, Carson-Roberts, Ine. Advertising, California (Panel V).

Dr. Ithiel de Sola Pool, Center for International Studies, MIT, Cambridge, Mas-
sachusetts (Panel VI).

Les Towne, Vice-President, Helfgott and Partuers, New York, New York (Panel
I111).

M. Robert Thurston, Vice-President, Corporate Planning, Quaker Oats, Chicago,
Illinois (Panel I).

Herminio Traviesas, Vice-President, Department of Broadcast Standards, NBC.
New York, New York (Panel VI),

Dr. Scott Ward, Harvard University, Boston, Massachuetts (Panel IV B).

CoxcurrING STATEMENT oF CoanyssioNeEr Bexgaaan L. Hooxs

I concur in essence with. the action of my colleagues because our
Report accomplishes the following. First, it clearly outlines this
agency’s concern with the subject of programming to children, an
area, where we have heretofore failed to speak as specifically. It has
also admonished its licensees that “broadcasters have a duty to serve
all substantial and important groups in their communities, and that
children represent such a group.” * Moveover, it effectively establishes
a commercialization limit which is nearly 50% below an industry
norm that prevailed before we initiated our efforts 2 and closes the door
on the boundless use of children’s shows as embellished trade fairs for
tots. Finally, it is open-ended and emphasizes our continuing interest
in this area. None of these conditions pre-existed our intervention and,
-accordingly, I join in this Report which symbolizes some very real
progress.

The differences which result in my concurrence rather than an ab-
solute accord with the Report are ones of degree and not kind relating
to the nature and amount of commercialization attending children’s
programming. In other proceedings, I have acknowledged the need of
commercial broadcasters to maintain an adequate revenue base to sup-
port their operations. While an ideal world of limitless financial
resource would make it easy for us to simply ban all advertising from
children’s shows as some petitioners urge, such a world is not the
present or foreseeable reality. That does not necessarily mean that
every program broadecast must be, in and of itself, compensatory. Some
individual programming which 1s expected under the public interest
standard may not result in a direct profit. But, those who produce and
present the scores of children’s shows for a living must receive ample

1 Report, par. 16.
2 See generally The Bconomics of Children’s Television: An Assessment of Impact of @
ll)i’eductwn it the Amount of Advertising, a “Study” by Commission staff economist, Dr. Alan
earce.
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remuneration to assure that the quantity and quality of desirable pro-
gramming is maintained at an adequate level.

In the area of children’s television, the majority has sagely recog-
nized that “the use of television to further the educational and cultural
development of America’s children” (Report, par. 18) is of statutory
derivation. Petitioners such as Action for Children’s Television (ACT)
have pled that the commercials currently woven into the pattern of
children’s television are antithetical to that development. I agree that
a constant and contrived bombardment of slick appeals exhorting
sugar-coated, crunchie-munchies and other fluff to suggestionable
minds devoid of an understanding of financial or nutritional values is
generally antagonistic to the “educational and cultural development”
objective correctly espoused. Taking candy from a baby—a 2, 8 or 4
year old—is unsportsmanlike ; hard-selling 1t to them in rainbow colors
seems to me to be equally unseemly.

Consequently, I sympathize with ACT and the others who have
vociferously deplored examples of exploitive hucksterism to our young-
sters over the public airwaves. Any such craven practices by those
with the legal standing of trustees for the community ill serve the pub-
lic interest for which they have been licensed. Perhaps, as some have
suggested, the problem is not with commercials per se but with the
products themselves (e.g., candified comestibles, dubious playthings)
or the fact that some ads are allegedly misleading or deceptive. Both
of these problems appear to be beyond the principal expertise and
primary jurisdiction of this particular agency. If that is the case, and
all this Commission can legitimately do is minimize the impact in
terms of quantity, then I fully support the assertion that “licensees
should confine advertising to the lowest level consistent with their pro-
gramming responsibilities” (Reporé, par. 43). Under circumstances
where that may be the most we can do, it is the least we should do.

However, in the commercial area, our document calls for compliance
with present, voluntary industry standards (Report, par.44).1 do not
find this position wholly consistent with the policy of maintaining
children’s commercials at the aforesaid “lowest level” practicable, par-
ticularly when that industry standard is presently the same for both
children and adult programs. Since the law has traditionally recog-
nized a higher standard of commercial protection for children,a parity
of about 9 non-program minutes per hour for all age levels is not con-
sistent with that bi-level tradition. A policy fully consonant with
analogous legal precedent would logically dictate a level which is
appreciably lower for children. My reading of Dr. Pearce’s Study, note
2, supra, suggests that a level of about 6 commercial minutes per hour
would not, in the long run, materially effect profitability (in view of
the inelastic character of the kids ad market) ; or, more importantly,
jeopardize a licensee’s ability to meet its mandatory responsibilities.
‘Therefore, the commercial level I would set at this point is below that
cnunciated in the NAB Code.?

3 Because NAB Code levels on commercial quantity, on which we in turn have based on
our policy, are not within our control, it might have been more appropriate to strengthen
our position by codifying the limits the majority finds acceptable. Bmbodied by Commission
Rule, these levels would have become absolute ceilings and violations susceptable, inter
alia, to forfeiture. 47 USC § 508.
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Moreover, as regards isolation of advertising from program content,
I would have adopted the petitioned recommendation that commer-
cials be “clustered” fore and aft of the programs so as to avert con-
fusion and suggestion on the part of the children. “Madison Avenue”
genius has the capacity to create sales presentations so compatibly
attuned to programming that youngsters themselves are “pro-
grammed” to develop the same positive feelings toward the product as
the surrounding show ; they see the images—program and pitch—as an
undifferentiated whole rather than unrelated episodes. This practice
seems unfair considering the immaturity of the audience and segrega-
tion of the two appears warranted.

Both the Commission, and particularly the Chairman, as well as the
industry are to be commended for their actions thus far. Nobody can
dispute the point that television has done much to educate, enlighten
and expose children to the breadth, complexity, beauty and problems
of this world. But, the Commission’s continuing obligation is to en-
courage the most effective use of the media (47 U.S.C. $303(g)).
Though I regret the necessity for formal action, the pressures of the
marketplace and the profit motive, as ACT asserts, may be compelling:
drives which will not be spontaneously overcome absent regulatory
encouragement for improvement. Since this Commission has exclusive
jurisdiction over television broadcasting, some of the perceived prob-
lems are in our ballpark: we cannot categorically adjure, but must act
to the full extent available. We cannot legislate creativity, good taste
or the product marketplace, but we can and have announced an an-
ticipation that broadcasters make a concerted effort to bencficially serve
the needs of the publie, including that segment too young to petition or
protect itself.

CrpreN’s Terevision REPORT aND PoLICY STATEMENT, ADDITIONAL
Views oF CodaISSIONER WASHBURN

The Children’s Television Report and Policy Statement, which
we adopted today, is the first definitive approach to the needs of chil-
dren in television programming—a milestone in the Commission’s his-
tory. I endorse it in full.

I would have liked to see the Commission go further with safeguards
in regard to programs for pre-school children. Many children, but
especially 8, 4 and 5-year olds, have difficulty distinguishing between
program content and commercials. Interruptions likewise present more
difficulty for very young viewers. Consequently it would have been
well, in my view, for the Commission to have included a policy re-
stricting commercial messages to the beginning and/or the end of
programs directed to pre-schoolers.

In its upcoming consideration of violence and obscenity on televi-
sion, I will recommend that the Commission clearly set forth its ex-
pectation that licensees exercise extreme care as to the level of violence
and brutality in programs (including cartoons) dirvected to pre-
school) children. Small children have ﬁifﬁculty in making clear dis-
tinctions between reality and fantasy on TV. Therefore, the negative
mmpact of this type of material is greater on pre-schoolers than on
school-age children. This should be taken into account by licensees.
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SeraraTE STATEMENT OF ConrnissioNer Grex O. Rosnsox

I have no doubt that our Statement of Policy will not please
everyone. More probably it will not please anyone. Broadcasters will
likely see it not merely as a crystallization of recent, voluntary con-
cessions on advertising, but a first step in a series of future endeavors
designed to push commercial out of children’s television. And they
will probably also look with some foreboding on our policy statements
with regard to the amount, character and scheduling of children’s
programming as a precedent for future forays into the hitherto for-
bidden realm of program control. On the other side of the fence, it
seems equaly likely that those who have pressed the :Commission
for vigorous regulatory efforts in the area of children’s programming
will scold us for our caution.

However, within the bounds of what we address here in this Policy
Statement (which does not include the vexing problem of violence),
I am satisfied that the Commission has made a reasonable response to
the problems presented. I believe the Commission has gone about as
far as is appropriate, in light of the evidence presently before us and
mindful of the ever-present dangers that lurk in the area of program
regulation. Indeed, I would have made this point a little bit
more emphatic in our Policy Statement. It seems to me that a State-
ment of Policy is meaningful not only for what it says can and will
be done, but in what it proclaims cannot or should not be done. I have
no fixed notions where the proper boundaries of our concern lies with
regard to children’s programming; but 1 think the present Statement
comes fairly close to the line which I would ultimately draw with
regard to the matters herein considered. I do not mean to suggest by this
that there are no respects in which I could not be persuaded to adopt
a “harder line” towards the regulation of children’s programming, or
attendant advertising. What I do mean to suggest is that, as far as T
am concerned, we are pressing very close to the limits of our sound
discretion.

My reason for emphasizing all of this is simple: while I recognize
the legitimate concerns of.those who have pressed for regulation in
this field, and while I endorse the Commission’s present efforts in that
direction, I would not have these efforts interpreted as merely the first
step in a continuous series of measures by the FCC to act as a censor
for children’s programming. There is an especially seductive appeal
to the idea of “protecting” children against television. There are
areas where the prospect of %{overnmental control of programming has
only to be suggested to evoke opposition and antipathy. This is not
one of them. Tt is with respect to children’s television that our strongest
instinet is to reach out and put the clamp of governmental
control on programming. For this reason, regulation of children’s
programming raises the most subtle and the most sensitive of prob-
lems. Kveryone recognizes the free speech dangers of governmental
control of political broadcasting. Not enough people appreciate the
far more subtle problem of governmental control Wlilen it is extended
into an area like this one, where there is widespread popular sentiment
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supporting some measure of governmental control. But if the
First Amendment is to mean anything at all, it obviously does not
mean that we can make judgments on the basis of majoritarian senti-
ment alone.

If T understand some of the tendencies that have been recently
manifest in this field, I would be surprised if proponents of future
action did not parse each word or phrase of our Policy Statement to
seek support for future forays in this area. For those inclined to read
between our Policy Statement’s lines, my counsel is that they should
not. I think that none of the words in this majority opinion were in-
tended to imply hidden invitations or subtle meanings that are not
fairly imparted upon the face of the document ds a whole. At least
such is my reading: in an area as sensitive as this, I am a strict con-
structionist, not only of the Constitution, but of the Commission’s
Statement of Policy.

On the subject of language, implication and future interpretation,
there are two other matters in the Commission’s Report and Policy
Statement which call for separate special comment. The first is the
distinction which seems to be drawn between “educational” (or “cul-
tural”) programming and mere “entertainment”; the second is the
questions of advertising to children, and more particularly, the as-
sumption that selling to children is a per se evil—a possibly inevita-
ble. but nevertheless, still evil, practice.

I am not altogether comfortable with the distinction made in this
Report and Policy Statement between educational programming and
entertainment programming and the insistence that a certain amount
of programming be didactic (“instructional”) in character. For myself
I would prefer that my children’s time be occupied with Bach
rather than Alice Cooper, that they be more concerned about a Swiss
Family Robinson than the Partridge Family in the Year 2200, and
more 1nterested in the adventures of Jacques Cousteau than those
of Billy Batson. Nevertheless, I feel somewhat diffident, as an officer
of federal government, in urging that my preferences concerning what
values are best for children to learn are the only ones that can claim the
label “educational.” In spite of the considerations counseling diffidence,
however, T am satisfied that we have not gone beyond our
proper discretion with today’s Report and Policy Statement. The
inportance of the “cultural” values we have counseled our licensees
not to slight is rooted firmly enough in consensus to allay any fears
that we are significantly interfering with the prerogatives of any
state or any family.

The Report and Policy Statement treats advertising to children as,
at best, a necessary evil. The only difference between its view and that
of ACT (and other opponents of advertising on children’s program-
ming) seems to be a pragmatic judgment that some advertising is
necessary to sustain the programming. That is not quite the way I view
the matter. I agree that, within the present economic structure of tele-
vision, advertising is necessary to support children’s programming of
respectable quality. I cannot agree, however, that apart from this fact
it is somehow wrong, per se, to advertise to children. Indeed, if adver-
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tising to children were as undesirable as some opponents have made it.
out to be, I doubt that the programming which it now supports could
really redeem it.

By arguing that children are not properly the object of advertisers,.
ACT appears in effect to regard children, as a class, as outside the eco-
nomic framework of our society. This seems to me dubious. Like adults,.
children are consumers. Like adults, their tastes are not genetically
determined. Among the influences wupon the tastes of con-
sumers—be they adults or children—is advertising. Xrrespective of”
its target, its purpose is to motivate behavior that would not other--
wise, but for the advertising, have occurred. For better or for worse,
commercial messages, even those involving significant amounts of non-
informational mental massaging, have long been tolerated in our
soclety. Some people even regard them as economically and socially
useful.’ Whether they are or not, however, is beside the point. It seems.
to me a little late in the day to decide that advertising, per se, is contra:
bonos mores. If it is not, then I suggest that we candidly acknowledge-
that within proper limits it is not a sin, and certainly not a crime, to try-
to influence the consumption desires of children. It may be argued that
children are “special” consumers in that they are not the direct pur-
chasers of much of what is advertised to them—their parents are. To
my mind, this fact is without significance. It is a legitimate aim to.
stimulate demand for a product, and, as a practical matter, this re-
quires that the consumer of the product be reached. In the case of toys.
and breakfast cereals, that consumer is the child. In theory, the child
will then tell the parent what he desires, and the parent will either buy
or not. According to some commentators, this places an unfair burden
on parents, who are required to spend significant portions of their
parental energies vetoing purchases of new toys, breakfast cereals,
candy products and soft drinks. We recognize, of course, that there
are limits on how products should be advertised to children. But the:
advertising does not, per se, serve an improper function. Our sympathy
for parents who “just can’t say no” is rightly thin. Just as we can-
not be surrogate parents so we should not attempt to insulate parents:
from the necessary responsibility of parental supervision.?

I do not wish to be understood as endorsing all the TV advertising-
I have seen directed at children. Quite the contrary. I am sometimes.
revolted by commercials aimed at children (as well as many aimed at

1 Samples of some of the voluminous literature on this, pro and con, are collected in
G. Robinson & E. Gellhorn. The Administrative Process, 352-371 (1974).

2 One further point needs to be made in this connection. To a considerable degree the-
real discomfort of ACT and other like groups relates not to advertising but to the product
advertised. This is most clearly illustrated in the demands which ACT has made on the
Federal Trade Commission—concerning, e.g., the allegedly inherent “‘unfairness’” of pre-
minms-—and it is also evident in the demands which have been pressed upon us as well
The Federal Trade Commission will have to sort out its own jurisdiction in this matter,
but I think our response must clearly be negative: we do not have authority to
restrict marketing of lawful products merely because the products are promoted through
the medium of radio and television. It is coneeivable that there might be some exceptions to-
this in the case of patently dangerous products, but even here I am hesitant to state in
unequivocal terms that we have authority. The cigarette advertising episode, which has:
been cited numerous times to us in support of such authority, is not apposite even if it
were a wise precedent to follow. The only action which the Commission took in
regard to cigarettes was to make advertising subject to the fairness doctrine, and even that
1(1:{161’}5231 precedent has now been restricted by our recent Fairness Report, 48 ¥.C.C. 24 *
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adults). Reason and common sense obviously have a role in a licensee’s
discharge of its public responsibilities. In my judgment, licensees have
an obligation to appreciate the ways in which children differ from
adults, and not to suffer advertisers to prey upon or exploit the pecu-
liar vulnerabilities of immature judgment or unsophistication.® ‘There
is a difference between salesmanship and exploitation, just as there is a
difference between the spirit of enterprise and the spirit of larceny.
Licensees will simply have to observe the distinction.

2Y do not suggest that I think it proper to prey upon gullible adults elther, but setting
aside deception, there are necessary limits to our solicitude.
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