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EXECUTIVE SUMMARY OF COMMENTS

Since itsindependence from the Soviet Union in 1991, Ukraine hasfailed to achieve
sgnificant progressin developing amarket economy. The government's old-style economic
policies and dow pace of reform measures reflected the largely unreformed Soviet thinking of
the top policy-makers and resulted in nine consecutive years of GDP decline, a blesk record
unmeatched by any other East European transition economy. Now Ukraine requests that it be
granted market economy status. The overwhelming weight of evidence bearing on the statutory
criteriathat the Department of Commerce (the "Department™) must congider in its non-market
economy ("NME") andyss shows that the Department should not grant thisrequest. Inthe
words of one recent study of Ukraine, "After dmost ten years of independence, reformsto

establish amarket economy under the rule of law are still in an embryonic state."

Thegap

between implemented legidation on topics ranging from protection of foreign investment to

labor freedom of movement and the de facto redlity the Ukrainian economy remains wide.
Infact, dl of the problems cited by the Department in its 1997 decision not to grant

Ukraine market economy status are till present. In spite of some modest recent progress made

toward a market economy, when examined through the lens of the Department's statutory

criteria, Ukraine fals to quaify as amarket economy under any of them.

2 "Ukraine Investment Policy Review," OECD, Directorate for Financid, Fisca and
Enterprise Affairs (Mar. 2001) at 13.
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Criterion 1. The extent to which the currency of the foreign country is
convertibleinto the currencies of other countries. Although Ukraine has made some progress
toward making its currency, the hryvnya, convertible, it is not convertible outsde of Ukraine. In
addition, the government requires that 50% of al export proceeds be surrendered to the National

Bank of Ukraine ("NBU"), which aso regularly interferes in the foreign exchange market.

Criterion 2: The extent to which wageratesin theforeign country are
determined by free bar gaining between labor and management. Wage ratesin Ukraine have
yet to be determined on the basis of free bargaining, as the Government of Ukraine ("GOU™)
continues to redtrict labor unions and worker rights, such as freedom of movement. The GOU
aso sets mogt of the wages of the economy through a complex "Tariff Rate System” law;
workers are often paid with goods rather than money; and wage arrears continue to be a

ggnificant problem nationwide.

Criterion 3: The extent to which joint venturesor other investments by firms of
other foreign countries are permitted in the foreign country. Foreign invesment in Ukraine
isincredibly low. There are many good reasonsfor this. High among them is the fact that
protection of foreign investment in Ukraine continues to be sorely inadequate. Most importantly,
aseemingly libera Ukrainian law on foreign investment aso contains 27 unfortunate provisos,
which give precedence to other domestic laws, many of them discriminatory in nature, over the
foreign investment law. Very high legd uncertainties surrounding al aspects of foreign

investment remain.



Criterion 4: The extent of government owner ship or control of the means of
production. A large mgority of the nationad GDP continues to be generated by
government-owned or government-controlled enterprises. Privatization of large enterprises has

been virtualy non-exigtent until recently.

Criterion 5: The extent of government control over the allocation of resour ces
and over the price and output decisions of enterprises. The GOU continues to exercise
complete control over enterprises producing the mgority of national GDP. The GOU dso

continues to s&t the levels of many prices in the economy.

Criterion 6: Such other factors asthe administering authority considers
appropriate. Ukraine dso falsto exhibit any of the postive, mitigating factors that the
Department has noted in past reviews involving other countries. Insteed, there is widespread
corruption on every leve of the government that impedes investment and economic development
generdly, and awesk judicid system and an uncooperative government that undermine the rule

of law, and have the same damaging economic effects.



INTRODUCTION

In 1997, the Department concluded that Ukraine should continue to be trested asan NME
for purposes of the U.S. antidumping laws. In so doing, the Department found that evidence
bearing upon each of the five factors specified in 19 U.S.C. § 1677(18)(B) that it is required to
congder initsNME analysis showed that Ukraine is not a market economy. Nothing has
occurred since thet time that would warrant a different conclusion now.

19 U.S.C. 8§ 1677(18)(B) providesthat, in determining whether a country isan NME, the
Department shdl take into account:

(i) theextent to which the currency of the foreign country is convertible into
the currency of other countries,

(i) the extent to which wage ratesin the foreign country are determined by
free bargaining between |abor and management;

(iii) the extent to which joint ventures or other investments by firms of other
countries are permitted in the foreign country;

(iv) theextent of government ownership or control of the means of
production;

(v) the extent of government control over the alocation of resources and
over the price and output decisions of such enterprises; and

(vi) such other factorsas. . . {the Department} considers appropriate.
In the case of Ukraine, the evidence bearing upon each of the five specific factors
identified in the Statute indicates that the country continuesto be an NME. In particular,
the evidence shows.

* Thereare mgor limitations on the convertibility of the Ukrainian currency, the

3 Certain Cut-to-Length Carbon Stedl Plate From Ukraine, 62 Fed. Reg. 61754 (Dep't
Commerce Nov. 19, 1997) (final determ.) (*1997 Determination’”).
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hryvnya;

*  Wageraesin Ukraine are largely determined by government fiat, not by free
bargai ning between labor and management;

» Foreign invesmert in Ukraineisincredibly low by any standard;
* Thedate dill has overwhdming control over the means of production;

* Both directly and indirectly, the Government of Ukraine controls the alocation of
resources and the price and output decisions of enterprises.

In addition, corruption in Ukraine is rampant, and Ukraine lacks the effective rule of |aw.
These are other factors that the Department should consder in its analys's because they have
crested a very hogtile environment for foreign enterprises and for private businesses generaly.

It is aso worth noting that authoritative, independent observers are unanimoudy of the
view that Ukraine has not developed amarket economy.  Ukraine has thus far taken only "baby
geps' in that direction.

Inits recent "Ukraine Investment Policy Review" ("OECD Investment Policy Review"),

the Organization for Economic Cooperation and Development ("OECD") dated: "After dmost

ten years of independence, reforms to establish a market economy under the rule of law are il

in an embryonic state.™

In its most recent report on Ukraine, Freedom House published an "economic
liberalization" score for Ukraine, which showed modest progress during the year 2001, but il

showed alower score than for the year 1997, when the Department last consdered Ukraing's

NME status.®

4 "Ukraine Investment Policy Review," OECD, Directorate for Financid, Fisca and
Enterprise Affairs (Mar. 2001) at 13-14 (emphasis added), attached as Exhibit A.

> See Exhibit B.




Findly, the "Ukraine Country Commercid Guide 2002" ("2002 Ukraine USG Guide"),

published recently by the Department's U.S. Foreign & Commercia Service and the U.S.
Department of State, took note of recent liberaization measures taken by Ukraine, but placed
them in the gppropriate context:

While these reform successes are welcome, they represent the beginning

rather than the end of what will be along process. At present, the investment and
business dimate in Ukraine remain fraught with difficulties®

It went on to say that "{t} he jury remains out on Ukraine's commitment to further
economic reform."”

. THERE ARE MAJOR LIMITATIONSON THE CONVERTIBILITY OF
UKRAINE'S CURRENCY

Summary of Comments.

Although Ukraine has made some progress toward making its currency, the hryvnya,
convertible, it isnot convertible outsde of Ukraine. In addition, the government requires that
50% of al export proceeds be surrendered to the National Bank of Ukraine ("NBU"), which dso
regularly interferes in the foreign exchange market.

Discusson:

Under 19 U.S.C. 8§ 1677(18)(B)(i), in determining whether a country isan NME, the
Department is directed to consider "the extent to which the currency of the foreign country is
convertible into the currency of other countries.”

In the 1997 Determination, the Department determined that there are mgjor limitations on

6 "Ukraine Country Commercid Guide," U.S. & Foreign Commercid Service U.S.
Department of State (2002), at 2 (emphasis added), attached as Exhibit C.
! 1d. a 5, attached as Exhibit D.



the convertibility of the hryvnya. Specificdly, the Department noted that, while the hryvnyais
convertible within the "Newly Independent States,” it is not yet convertible elsawhere® The
Department also observed that the GOU "retains control over theinflux of foreign currency into
its domestic economy by requiring that 50% of foreign export earnings be converted to hryvnyas
through an Interbank Currency Exchange set up by the ... {GOUJ} for that purpose.® Both of
these limitations on the convertibility of the hryvnya continue to exist to such an extent thet the
hryvnyais not fully convertible, as stated by the EBRD.'° Members of theinternationa business
community also recognize that the Ukrainian currency is not convertible outside Ukraine ™
Primarily, governmentd limitations on the hryvnya redtrict its convertability.

The GOU has admitted that it continues to require the surrender of 50 percent of foreign
currency earned on export sales.*? It evidently has no plans to diminate that requirement. Iniits
2001 "Ukraine Investment Policy Review," the OECD urged the GOU to undertake a number of
actionsto make itslegd and inditutiond regimes more accommodating to investments and

private sector development.!® One of the recommended actions was that the GOU "review the

8 1997 Determination, 62 Fed. Reg. at 61755.

9 Id.

10 "Ukraine Investment Profile 2001," European Bank for Reconstruction and Development
(Apr. 2001) ("EBRD Invesment Profile”) a 9, attached as Exhibit E.

1 "Doing Businessin Ukraing" Ernst & Young (2001) at Section A.1.

12 Comments of the Government of Ukraine concerning Market Status of Ukraine (Oct. 17,
2001) ("GOU NME Submission") at 2.

13 OECD Investment Policy Review, at 22, attached as Exhibit F .
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suitability of its currency regulations, notably the export proceeds surrender requirement.*
Subsequently, the GOU reported to the OECD on the actions that it has taken, or plansto take, to
implement the OECD's policy recommendations.® The section of that report that referred to the
OECD's policy recommendations relating to the Ukraine's "trade and currency regime’ —
including the foreign currency surrender requirement — listed a number of actions that the GOU
has taken, or plansto take, to implement those recommendations. These actions did not indlude
any reference to a possible change in the foreign currency surrender requirement.®

Findly, frequent and massive interventions in the foreign exchange market have hdped
support the currency. Criticizing these interventions, the International Monetary Fund (IMF) has
stated that the Nationa Bank of Ukraine needsto "dlow gresater exchange rate flexibility."*’

1. WAGE RATESIN THE UKRAINE ARE NOT DETERMINED BY FREE
BARGAINING BETWEEN LABOR AND MANAGEMENT

Summary of Comments

Wage rates in Ukraine have yet to be determined on the basis of free bargaining, asthe
Government of Ukraine ("GOU") continues to redtrict labor unions and worker rights, such as
freedom of movement. The GOU aso sets most of the wages of the economy through a

complex "Tariff Rate System" law; workers are often paid with goods rather than money; and

14 Id.

15 "Actions taken by the Government of Ukraine towards implementation of OECD
recommendations,”" OECD-Ukraine Forum on Investment and Development (Feb. 21-22,
2002), attached as Exhibit G.

16 Id. at 18-19.

17 "Ukraine: Fifth and Sixth Reviews under the Extended Arrangement, Staff Report,”
International Monetary Fund (Nov. 2001) at 10, 25, attached as Exhibit H.
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wage arrears continue to be a significant problem nationwide.
Discussion:

InitsNME andyss, under 19 U.S.C. § 1677(18)(B)(ii), the Department must consider
"the extent to which wage ratesin the foreign country are determined by free bargaining between

labor and management."*® As the Department observed in the 1997 Determination ' the GOU is

"heavily involved" in setting wage rates and in other employment-related issues®® The
Department noted, inter dia, that the GOU has a so-cdled "Tariff Rate System,” under which dl
jobs are graded and salaries are set based upon the leve of complexity of the job and workers
qudifications®® All state-owned enterprises must base their wage and hiring decisions on this
system, and dl non-state-owned enterprises must compile their own job classfication and wage
rates to reflect the standards established by that system.?? According to the website of the
Ukranian Parliament, Verkhovna Rada, this law has not been repesled or even significantly
amended since 1997 and remainsin effect.® Therefore, the Department's determination should
be the same now asin 1997.

The "Taiff Rate Sysem” remainsin effect. This has been acknowledged by the

18 1997 Determination, 62 Fed. Reg. at 61755.
19 Id.

20 Id.

21 This mechanism was established pursuant to the Ukraine's Law on Remuneration on

Labor (1995). 1d. Seeaso, Ukraine National Law #108/95, "Law on Remuneration of
Labor" Verkhovna Rada, March 24, 1995, as amended Jan 23., 1997 at Art. 8-17.

22 Id. There are crimind pendties for employers who do not abide by the system. Id.

23 <http:/Aww.rada.kiev.uallaws/pravo/new/> (in Ukrainian).
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Respondent Krivorozhstal Iron and Stedl Integrated Works.?*

Inits submisson to the Department, the GOU dwdlls at length on the fact that the
Ukrainian Condtitution and the 1992 Law on Citizens Organizations provide for theright to join
labor unions and limit the government's authority to interfere with union activities®® Bt thisis
essentially beside the point. The Department was well-aware of thiswhen it made its 1997
Determination®® The Department properly determined that the " Tariff Rate System” heavily
affectswagesin Ukraine.

Three points in addition to those which formed the basis for the Department's 1997
Determination are aso worth noting.

First, Ukrainian workers freedom of movement within the country is severdly restricted
in practice. Thisistrue notwithstanding the fact that the residence permit system, propiska, that
was indituted when Ukraine was part of the Soviet Union (and survived the fal of that country)
has been abolished to comply with the European Convention on Human Rights (which has been
signed by Ukraine).?” Workers still must register their residence and, in order to do so, they must

have asigned residential lease, a document that is often impossible to obtain.?®

24 Krivorozstal Iron and Stee Works NME Submission (Mar. 1, 2002) ("Krivorozstd NME
Submisson”) & 14.

25 GOU NME Submission at 3-4.
26 1997 Determination, 62 Fed. Reg. at 61755.

27 "OntheMove," Transtions Online (Feb. 8, 2002), attached as Exhibit I. Without avalid
propiska, one could not find ajob, collect a pension, or send children to school.
Therefore, quitting ajob to move to another job in adifferent district or city was
extremdy difficult.

28 Id. Thisisbecause residentia leases are highly unpopular with Ukrainian landlords, as
they prevent the landlord from hiding renta income from tax authorities.
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Second, notwithstanding Respondents claims to the contrary,>® wage arrears remain an
enormous problem in Ukraine. A study by the Internationa Labor Organization published in
August of last year, based on an extensive survey of Ukrainian enterprises and workers,

estimated that more than two out of five workers had not been paid for at least three months.*°

Theleve of worker dissatisfaction that this has caused is enormous. In November 2001, over a
thousand coa miners picketed government offices demanding that their arrears be paid.3! In
February of this year, mine-congtruction workers aso went on strike to demand payment of
substantial wage arrears.®? 1n some industries with mgjor arrears problems, such as metallurgy,
the wages have only been paid as aresult of massive government subsidy programs®

Third, smilar to many other former Soviet republics, in Ukraine, the gap between the
de jure and de facto date of affairsremainswide. Although the Ukrainian Condtitution and the
1992 Law on Citizens Organizations provide for the right to join labor unions and government
non-interference in union activities, the actud Stuation is quite different. In September 1999 a

new and restrictive labor union law went into force3* This law was criticized by the independent

29 See Krivorozhsta NME Submission at 16.

30 "Rising Unemployment, Sdary Arrears, Debt . . . Everything Is Going Up in Ukraine

Except Life Expectancy,” International Confederation of Free Trade Unions (Aug. 10,
2001), attached as Exhibit J.

31 "Ukraine Plans More Coal Sector Investment,” Coa Week Internationa (Nov. 19, 2001),
attached as Exhibit K.

32 "Ukrainian Workers Demonstrate For Payment of Wage Arrears," BBC Monitoring
Internationa Reports (Feb. 12, 2002), attached as Exhibit L.

3 "2001 Country Reports on Economic Policy and Trade Practices: Ukraine," Bureau of

Economic and Business Affairs and U.S. Department of State (Feb. 2001).

34 "2001 Country Reports on Economic Policy and Trade Practices: Ukraine," Bureau of
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unions and the International Labor Organization, with the latter stating that the 1999 law placed
Ukrainein violation of its commitments under Convention 87 on freedom of association.>®
Although the Supreme Court ruled that particular law uncongtitutional in November 2000, Iabor
unions continue to complain of companies disregarding labor union rights*® A conference of
Ukrainian unionsin February of 2001 identified mgor problems, including "extreme
consarvatism and unwillingness for diaogue on the part of the authorities' and numerous
"artificid impediments on the free exercise of theright to strike" contained in various pieces of
legidation.*”

V. FOREIGN DIRECT INVESTMENT ISINCREDIBLY LOW

Summary of Comments:

Foreign investment in Ukraine isincredibly low. There are many good reasons for
this. High among them is the fact that protection of foreign investment in Ukraine continues to
be sordly inadequate. Mogt importantly, aseemingly liberad Ukrainian law on foreign
investment also contains 27 unfortunate provisos, which give precedence to other domestic laws,
many of them discriminatory in nature, over the foreign investment law. Very high legd

uncertainties surrounding al aspects of foreign investment remain.

Economic and Business Affairs and U.S. Department of State (Feb. 2001).
35
Id.

3 Ukraine Annua Survey of Violaions of Trade Union Rights (2001)," Confederation of
Free Trade Unions
<http://mww.icftu.org/displaydocument.asp? ndex=991213854& L anguage=EN>
attached as Exhibit M.

37 "Information Bulletin for Central and Eastern Europe,” International Confederation of
Free Trade Unions (April 3, 2001)
< http://www.icftu.org/displaydocument.asp? ndex=991212929& L anguage=EN>
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Discusson:
Under 19 U.S.C. 8§ 1677(18)(B)(iii), the Department must examine "the extent to which
joint ventures or other investments by firms of other foreign countries are permitted in the

foreign country” to determine the presence of a market economy. In the 1997 Determination, the

Department, noting that areas of concern for foreign investors il remain, highlighted Ukraine's
"burdensome and unpredictable arbitration and enforcement system" and prohibition on
foreigners owning land %8

The legd issues that concerned the Department remain, and actud foreign direct
investment in Ukraine remainsincredibly low. As of the year 2000, cumulative foreign direct
investment in the Ukraine was only $3.9 hillion, an inggnificantly smal figure for a country of
nearly 50 million people® Foreign direct investment in Ukraine palesin comparison to foreign

direct investment in other countriesin Eastern Europe. As noted in the 2002 Ukraine USG

Guide, as of January 2001, cumulative foreign direct investment in Ukraine was only $3.9
billion, or about $78 per capita, while the level of foreign direct invesment in Poland was nearly
ten times as high.*°

Although the GOU cite laws that dlow for foreign investment, these laws do not reflect

redity. For example, the concerns that the Department expressed in its 1997 Determinationwith

respect to land ownership and the arbitration and enforcement system il exist. Although the

attached as Exhibit N.
38 1997 Determination, 62 Fed. Reg. at 61756.
3 2002 Ukraine USG Guide at 6.
40 1d. at Chapter 7.

13



GOU damsto have remedied the prohibitions on land ownership by foreigners*! thisis not
actudly the case. In November of 2001, after its submission of comments to the Department, the
GOU adopted new land legidation that entitles foreign individuas and legd entitiesto own plots
of nonagricultural land*? However, the law will not address the Department's concerns for some
time. The"sde of land" to foreignerswill only become legd at the earliest on January 1, 2005+
Further it is"anticipated that 15 laws and 20 by-laws are required” to implement fully the new
Land Code** Thus, red progresswill not be made for some time, and the manner in which the
law will actually be enforced remains to be seen.

Apart from the land issue, the laws governing foreign investments are numerous,
contradictory, and quick to change without advance notice. At the time of Freedom House's
most recent report, there were 130 normative acts governing foreign investment.*® These often
contradictory acts were adopted at different times.*® "{ M} ore than 100 local and state authorities
have the right to ingpect enterprises and other legd entities. . . Sixty different authorities have

the right to seize bank accounts, revoke licenses, or impose similar punitive actions.™’

4 Government of Ukraine NME Submission (Oct. 17, 2001) at 6.

42 "Law in Trangtion," European Bank for Reconstruction and Deve opment

(2001) at 76.
43 Id.
44 Id.

45 "Nationsin Transt: Civil Society, Democracy, and Markets in East Central Europe and
the Newly Independent States," Freedom House (2001) ("Nationsin Trandt") at 401,

attached as Exhibit O.
46 Id.
ar Id.
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Moreover, dthough a"Law on the Regime of Foreign Investment” providing
protection and rights for foreign investors was passed in March 1996, it dso contains 27 provisos
which give precedence to conflicting domestic legidation. For example, one such proviso in the
section dedling with nationd trestment gives precedence to certain Ukrainian legidation that, in
turn, serioudy limits the national trestment application.*® Thus, aforeign investor could only be
certain of hisrights by reviewing an enormous body of Ukrainian legidation that goes far
beyond the 1996 law. In addition, the law only protects rights of foreign investors as
shareholders in enterprises, not the enterprises themselves. In other words, the Ukrainian
government has essentialy reserved the right to interfere with the operations of enterpriseswith
foreign investment, resuiting in the probable dilution of the foreign investment value*®

Surveys of foreign companiesindicate that legal uncertainty and government failure to
enforce laws are some of the biggest impediments to foreign investment in Ukraine.>®
Procedures for commercia arbitration of investor disputes in Ukraine remain unrdiable and
unpredictable, and only half of the judgments are ever enforced> Both of these facts were cited

by the Department as problems under Criterion 3 in the 1997 Determination >

On many occasions, foreign investors have suffered ill trestment in Ukraine and were
unable to secure redress in spite of numerous de jure protections provided by laws and tregties.

For example, in July 2001 loca partners of the Korean firm Daewoo forcibly evicted the Korean

48 OECD Investment Policy Review at 44.
49 Id. at 45.

50 Id. at 42.

°1 1d. at 45; "Ukraine 2001 Investment Climate Statement,” U.S. Embassy, Kiev at Ch. Al.
52 1997 Determination, 62 Fed. Reg. at 61756.
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directors of the Ukrainian Radio Systemsjoint venture from their offices and took over control
of the enterprise. In the meantime, the government refused to renew the Koreans work permits,
providing thelocal managers with aflimsy justification for their actions®® In adifferent casein
1999, a U.S. company'sinvestment was expropriated in Ukraine without just compensation as
provided for in the U.S.-Ukrainian Bilateral Invesment Treety. The U.S. Oversees Private
Investment Corps ("OPIC") found the company's claim legitimate, paid it, and unsuccessfully
sought to be compensated by the Ukrainian government.>* In June 2001, OPIC and the Ex-Im
Bank suspended approva of new investment projectsin Ukraine, pending solution of disputes,
thus demondrating the dangers of foreign investment in Ukraine.

Findly, there are mgjor limitations on the ability of foreignersto invest in key aress of
the Ukrainian economy. Legidation "redtricts foreign participation to 49% or less in the charter
capita of enterprisesin certain sectors’ — e.g., insurance, publishing, broadcasting sectors,
weapons manufacturing, and acohol.>® In strategic enterprises, such as TV and radio stations,
the limit on foreign sharesis 30%.>°

At thistime, then, the concerns expressed by the Department'sin its 1997

Determination have till not been meaningfully addressed.

53 "Wellcom'sWoes" Sputnik Media (Aug. 9, 2001)
<http://Amww.kpnews.com/main/9443/>.

54 2002 Ukraine USG Guide at Ch. 7-J.

55 1d. at 68.

56 &
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V. THE GOU OWNSAND CONTROLSTHE MAJORITY OF THE MEANS OF
PRODUCTION IN THE UKRAINE

Summary of Comments,

A large mgority of the national GDP continues to be generated by
government-owned or government-controlled enterprises. Privatization of large enterprises has
been virtualy non-exigtent until recently.

Discusson:
Inits NME andlys's, the Department must examine "the extent of government ownership

or control of the means of production.’®” The Department noted in its 1997 Determination that

privatization has proceeded unevenly and that "much of the economy remains in the hands of
government.”®® At the time of the Determination, the Department observed that "strategic”
enterprises were indligible for privatization.>® These were the largest companies and “those with
the greatest export potential "®° Although in the 1997 proceeding, Ukraine stated that 44% of
state-owned enterprises were privatized, the Department expressed concern that these enterprises
were not fully privatized®® Theissues that troubled the Department in 1997 still exist in 2002.
According to the State Statistic Committee, the share of GDP coming from the private

sector in 1999 and 2000 was about 60%.%% Bt this figure is highly mideading as the same

57 19 U.S.C. § 1766(B)(iv) (1995).
%8 1997 Determination, 62 Fed. Reg. at 61756.

59 Id.
60 Id.
61 Id.

62 Nationsin Transt at 402.
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source reports that only 1.1% of industry isin purdly private hands and a minuscule 0.4% isthe
property of foreigners. 15.9% of indudtry is entirdly state- or municipd-owned. The remaining
82.6% of industry is responsible for more than 54% of GDP — and this former state property has
been converted to shareholding companies in which the sate il retains between 25 and 50
percent.

Thetruly limited extent of privatization is aso shown by other sources. The OECD
estimates that eighty percent of the value of Ukrainian assets are in the public sector.®

Respondent Krivorozshgtd's own submisson stated that 3.5 million people now work in
the private sector economy.®* However, Ukraine's workforce is estimated at 22.8 million.®°
Thus, only about 15% of the population is employed in the private sector.

Whileit istrue that Ukraine has privatized large numbers of smdl and medium-sized
companies, the government has failed to do so with the greaet mgority of large enterprises. Asa
result, the private sector contribution to the GDP remains a avery low 20%.°° The GOU has
retained over 200 large enterprises that a one account for about 70% of Ukrainegs industria
output.®” The reasons for the Sow privatization of most the economy include:

an underdevel oped legidative base without clear, easily understood procedures

for sdling Sate property; the absence of palitica will to overcome strong
resistance from local authorities and enterprise directors; parliamentary

63 OECD Invesment Policy Review at 80.
4 SeeKrivorozhstad NME Submission (March 1, 2002) at 6.

65 See Ukraine: Central Intelligence Agency World Factbook.
<http://www.ciagov/cia/publications/factbook/index.html> (citing the labor force
datistics from the end of 1997).

66 OECD Press Statement.

67 OECD Investment Policy Review at 13.
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resistance. ...%®
In addition, privatization is often ressted by management and employees aswell as by loca and
regiona governments, "who view large state- controlled enterprises within their jurisdictions as
an important tool for political influence and patronage. ..."*°

Findly, sructurd and legd impedimentsto privatization il exist. As previoudy Sated,
foreigners fill cannot own over a threshold percentage of enterprises in strategic industries.
Nearly dl joint ventures with multiple partners, equity investments, and share acquisitions
require gpproval by Ukraine's anti-monopoly committee, which can be alengthy and costly
process.”°

For all of these reasons, just asin 1997, much of the means of production remainsin the
control of the GOU.

VI.  THE GOU EXERTSSIGNIFICANT CONTROL OVER THE ALLOCATION OF
RESOURCESAND PRICE AND OUTPUT DECISIONS OF ENTERPRISES

Summary of Comments:

The GOU continues to exercise complete control over enterprises producing the
mgority of nationd GDP. The GOU dso continues to set the levels of many pricesin the
economy.

Discusson:
Under 19 U.S.C. 8§ 1677(18)(B)(v), in making NME determinations, the Department must

a0 condder "the extent of government cortrol over the dlocation of resources and over the

68 2002 Ukraine USG Guide at Ch. 1.
69
Id.
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price and output decisions of enterprises.” In the 1997 Determination, the Department concluded

that the GOU "continues to set domestic prices in some aress of the economy.”* The
Department noted that, under Ukraine's Law on Prices, "the government has authority to set
prices on products which affect the entire economy, to set domestic prices of monopolies, and to
render to the government any monopoly profits deemed excessive’? The Department also noted
that the GOU will deem an enterprise amonopoly even when it has aslow as a 35 percent
market share.”®
The facts bearing on this issue remain the same. The GOU acknowledges as much inits

NME submission to the Department when it states that the Ukrainian Law on Prices dlows the
government to fix and set prices for products that:

have a defining influence on the overdl level and dynamics of prices on goods and

sarvices having decisve socid significance, as well as on products, goods and

services whose production is concentrated on enterprises

having monopolistic status on the market.”
According to The U.S. & Foreign Commercia Service and U.S. Department of State, the
Cabinet of Minigters of Ukraine has price-setting authority, and determines lists of products,

goods and services whose costs are subject to approval by specific divisions of government."”

0 1d. at 68.
n 1997 Determination, 62 Fed. Reg. at 61756.

2 Id.
3 Id.

4 GOU NME Submission at 10.
S 2002 Ukraine USG Guide at Ch. 2.
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Controlled prices include the price of cod, set by the Energy Ministry.”® Obvioudly, then, the
scope of the GOU's power over the allocation of resources, and price and output decisions by
enterprises, is enormous.

In the 1997 Determination, the Department also noted that the GOU has particularly

strong control over the pricing and output decisions of state-owned enterprises and enterprises
lessing state-owned enterprises.”’ The Department pointed out that, under Ukraing's Law on
Enterprises, such enterprises were required to fill state orders at the request of the government.”®
Under Ukraine's Law on Supply of Production for State Orders, monopolies were likewise
required to fulfill state orders (whether or not the "monopoly” is owned by the government).”

No evidence has been presented to the Department that any of this has changed.

VIl. RAMPANT CORRUPTION AND THE ABSENCE OF THE EFFECTIVE RULE

OF LAW ARE OTHER FACTORSINDICATING THE UKRAINE REMAINS AN
NME

Summary of Comments:

Ukraine dso failsto exhibit any of the pogtive, mitigating factors that the Department
has noted in past reviews involving other countries. Instead, there is widespread corruption on
every leved of the government that impedes investment and economic development generdly,

and awesk judicid system and an uncooperative government that undermine the rule of law, and

& "Union, Lenders Critica of Kinakh Cod Plan,” Kiev Post (Sept 26, 2001).
<http:/Mww.thepost.kiev.ua/main/9757>, attached as Exhibit P.

" 1997 Determination, 62 Fed. Rey. at 61755.
78 &
& Id.
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have the same damaging economic effects.
Discusson:

Under 19 U.S.C. § 1677(18)(B)(vi), in making NME determinations, the Department is
authorized to take into account "such other factorsas. . . {it} consders gppropriate.” In the case
of Ukraine, the Department should consider rampant corruption and the absence of the effective
rule of law as other factors weighing againg a finding that Ukraine is a market economy.

It may be true that other countries that the Department considers to be market economies
are corrupt and have legd rules and indtitutions that are not fully effective. However, in the case
of Ukraine, as numerous independent observers have noted, these problems are so great asto
prevent it from developing atrue market economy.

The 2002 Ukraine USG Guide states that "{ c} orruption acts as a severe brake on

investment.” 1t notes that "Ukraine consistently ranks among the most corrupt countriesin
Transparency International's annual review of transparency and corruption.”®* In fact, Ukraine
ranked 83rd out of 91 countries surveyed in that organization's 2001 Corruption Perception
Index."82

The European Bank for Recongtruction and Development has aso made blunt statements

about the pervasiveness of corruption in Ukraine and its effect on investment in that country.

The EBRD 2001 Trangition Report states that thereis"avery high leve of corruption” in

80 See 2002 Ukraine USG Guide at 2, attached as Exhibit C

8l Id.

82 See "Press Release: New Index highlights worldwide corruption crisis, says Transparency

Internationd,” Trangparency Internationd (June 27, 2001), attached as Exhibit Q
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Ukraine® It goes on to say that:

Household and firm-level surveys conducted by the EBRD, the World Bank and
independent researchers have dl shown that the degree of corruption in Ukraine
appears to be among the highest in the region. This has severdly weekened the
invesment climate with mgjor implications for the development of . . . {smdl and
medium enterprises} and the leve of foreign investment.®*

Efforts to quantify the magnitude of this problem have yielded sartling results. The

OECD Investment Policy Review published last year estimated that bribery costs amount to 6.5

percent of the revenues of Ukrainian enterprises®® And asurvey of businesses in the Ukraine

published by the Internationa Finance Corporation in 2000 reported that 100 percent of the firms

polled responded that they had had to pay bribes to obtain basic government sarvices, such as

business permits, fire inspection reports, etc.®

Therule of law in Ukraine is dso extremey weak. The 2002 Ukraine USG Guide states

that "the rule of law in Ukraine remainsinitsinfancy.” It went on to explain, inter dia, that

"{w} hile the government is attempting to pass new basic legidation to help improve the
independence and professionalism of the judiciary, courts remain very wesak and subject to
political and other pressures®’ The report goes on to state that Ukraine needs to "establish the
rule of law in all aspects of public life" in order to "establish a market economy.’®®  Note that the

report talks about efforts to "establish” a market economy, not further steps to improve or

83 EBRD 2001 Transition Report at 35.

84 Id.

8 OECD Investment Policy Review at 23, attached as Exhibit R
86 See 2002 Ukraine USG Guide at 6, attached as Exhibit S

87 2002 Ukraine USG Guide at 2, attached as Exhibit C.

88 1d. (emphasis added).
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broaden an existing market economy.

Last year, the OECD Investment Policy Review expressed the view that the absence of

the rule of law is saverdly impeding foreign investment in Ukraine:

One of the most important issues to improve foreign investment is the rdiability of
the adminigrative and judicid sysem . . . There exiss avast body of law in Ukraine,
but a coherent, effective, and transparent legdl system is il lacking.®

The European Bank for Recongtruction and Development is adso of the view that the rule
of law in Ukraineis sordly lacking:
A sound and effective legd framework for the creation of a market-based economy is
gill needed. Actud and consstent implementation, rather than passage of new

decrees, isthe chief missing ingredient. Ukraine is known for frequent and
unpredictable legal and regulatory changes®®

Note that the EBRD's report also talks about the "creation” of a market economy; implictly, the
document is saying that such an economy does not presently exist. The EBRD goes on to say
that, in funding investments in Ukraine, it *has experienced difficulty in obtaining authoritetive
interpretations of the exigting laws making investment difficult and risky even in aress
apparently covered by existing statutory regimes.'®*
VIII. CONCLUSION

In 1997, the Department concluded that progress had been made in Ukraine toward a
market economy, but that progress was not sufficient to grant the country market economy status

for antidumping law purposes. As demondtrated by the evidence in this review, Ukraine il

lacks a market economy. In fact, the little progress made five years ago has been eclipsed in

89 OECD Investment Policy Review at 14, attached as Exhibit T.

%0 EBRD Transition Report 2001 at 6 (emphasis added).
91
1d.
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some cases, by backdiding due to contradictory laws and lax law enforcement. To determine
that such an economy operates on prices and costs that adequately reflect market considerations
free of government control, would be to ignore the studied conclusions of the OECD, the IMF,
and the EBRD, aswell asthe evidence on the record. Accordingly, the Department must
determine that Ukraine "does not operate on market principles of cost or pricing structures, so
that sdlesin the country do not reflect the fair values of the goods' and thereby should continue
to be classfied as a nonmarket economy.
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