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I INTRODUCTION

The American Iron and Steel Institute ("AISI"), on behalf of its U.S. member
companies, hereby submits rebuttal comments on the issue of whether Ukraine should
continue to be treated as a non-market economy (“NME”) country for purposes of the
antidumping law. Section 771(18)}(B) of the Tariff Act of 1930, as amended (the "Act"),
requires the Department to examine six factors to determine whether an NME country
has completed the transition to a market economy. These factors are:

(i) the extent to which the currency of the foreign country is convertible into the
currency of other countries;

(i) the extent to which wage rates in the foreign country are determined by free
bargaining between labor and management;

(iii) the extent to which joint ventures or other investments by firms of other
countries are permitted in the foreign country;

(iv) the extent of government ownership or control of the means of production;

(v) the extent of government control over the allocation of resources and over the
price and output decisions of such enterprises; and

(vi) such other factors as . . . {the Department} considers appropriate.
The Western NIS Enterprise Fund, Alticor Inc.("Alticor"), and the Government of
Ukraine (the "GOU") have submitted comments in support of the revocation of Ukraine's

NME status.” However, these comments fail to show that Ukraine has satisfied any of

: 19 U.S.C. § 1677(18)(B) (2000).

2 See Letter from Western NIS Enterprise Fund to the Department (June 3, 2005)
("Western NIS Enterprise Fund Letter") at 1 (Public Document); Letter from
Alticor Inc. to the Department (July 11, 2005) ("Alticor Letter") at 1 (Public
Document); Comments Submitted by Ministry of Economy of Ukraine Regarding
Information on Market Status of Economy of Ukraine in the Context of U.S.
Antidumping Legislation (May 10, 2005) ("GOU Comments"} (Public Document).
The English translation of the GOU's comments to the Department was not




the requirements necessary for it to be considered a market economy. To the contrary, a
consideration of the six statutory factors under Section 771(18)(B) of the Act

conclusively shows that Ukraine remains an NME country.

IL. THE DEPARTMENT SHOULD REJECT THE COMMENTS
SUBMITTED IN SUPPORT OF THE REVOCATION OF UKRAINE'S
NME STATUS

At the outset, the Department should reject the comments submitted in support of
the revocation of Ukraine's NME status. Each of these submissions fails to satisfy the
basic requirements established by the statute and the Department to be considered as part
of the Department's NME analysis.

Specifically, the one-page letters from the Western NIS Enterprise Fund and
Alticor do not even attempt to address any of the six statutory factors that the Department
is required to consider in its NME analysis under Section 771(18)(B) of the Act? On
their face, these letters are plainly deficient and should not be considered by the
Department.

The comments submitted by the GOU should also be rejected in their entirety.
The GOU has failed to provide any citations or actual source documentation for the data
upon which it relies throughout its comments or for any of the other information

contained in the comments. The GOU's failure to provide such citations and source

paginated. For the convenience of the Department, AISI treats the page
immediately after the cover page (i.e., the page starting with the heading "Level
of Convertibility of the National Currency") as page 1 and treats the pages
thereafter as having been numbered consecutively.

} See Western NIS Enterprise Fund Letter at 1 (Public Document); Alticor Letter at
1 (Public Document).




documentation precludes the Department and commenters other than the GOU from
analyzing the accuracy and reliability of the data and information in question.

For example, the GOU asserts that "{t}he status of the Ukrainian currency as a
hard currency for current transactions is proved by reports of the EBRD experts."
However, the GOU has failed to provide either copies of the reports in question or a
citation for the reports. As a result, it is impossible to verify the accuracy of the GOU's
contention or to determine basic background information regarding the alleged reports
that would enable the Department and the other commenters to determine their reliability
for purposes of the Department's analysis.

Moreover, in discussing the level of intervention by the National Bank of Ukraine
(the "NBU") in the foreign exchange market for Ukraine's currency, the GOU makes
various assertions regarding the volume of currency purchase and sale transactions.’
Once again, however, the source for the data referenced in these assertions is not
provided. Indeed, the GOU’s comments contain extensive tables of data regarding items
such as minimum wages, wage growth, and foreign direct investment in Ukraine without
providing a single citation or any source documentation in support thereof.’

Furthermore, in its comments, the GOU refers to no less than 29 different laws
and at least 25 other codes and regulations. However, the GOU has failed even to

provide the original Ukrainian versions of these laws, codes, and regulations, let alone

4 GOU Comments at 1 (Public Document).

5 Id. at 4.

6 See, e.g., id. at 8-12, 16-17.




English translations of such documents.” Without a copy of these laws, codes, and
regalations, the Department and other commenters cannot verify the accuracy of the
assertions made by the GOU regarding their content or determine their relevance to the
issues before the Department. In its request for comments in this matter, the Department
specifically instructed commenters to include as exhibits or appendices any supporting
documentation relevant to the information contained in the comments.® Clearly, the
GOU has not complied with the requirements set forth in the Department’s request for
comments.

The complete lack of citations and source documentation for all of the data and
information discussed and relied upon in the GOU's comments renders those comments
wholly unacceptable. As such, the GOU's comments should be rejected by the
Department.

But even assuming, arguendo, that the Department considers the GOU's
comments as part of its NME analysis, those comments fail to show that Ukraine has
made sufficient progress with respect to any of the six statutory factors under Section
771(18)(B) of the Act to be granted market economy status. AISI addresses the GOU's
contentions with respect to each of the statutory factors in question in the sections that

follow.

7 See id. at 3-4, 6-8, 14-15, 17-23, 25, 28, 31.

Initiation of a Changed Circumstances Review of the Antidumping Duty Order on
Carbon and Certain Alloy Steel Wire Rod from Ukraine, 70 Fed. Reg. 21396
(Dep’t Commerce Apr. 26, 2005) (initiation and request for comments); Changed
Circumstances Review of the Antidumping Duty Order on Carbon and Certain
Alloy Steel Wire Rod from Ukraine, 70 Fed. Reg. 34744 (Dep't Commerce June

15, 2005) (extension of comment period).




III. THE DEPARTMENT SHOULD REJECT THE GOU'S CONTENTIONS
REGARDING THE CONVERTIBILITY OF ITS CURRENCY

The GOU argues that the currency of Ukraine, the hryvnya, meets the
convertibility standard required by Section 771(18)(B) of the Act. However, the GOU's
contentions in this regard are devoid of merit and must be rejected.

The Department has previously determined that there are significant limitations
on the convertibility of the hryvnya. Indeed, in its 1997 determination to continue to treat
Ukraine as an NME country, the Department found that the hryvnya is not convertible
outside the Newly Independent States.” There is no indication in the GOU's comments or
elsewhere that this lack of convertibility of the hryvnya has been remedied.

In addition, the GOU continues to maintain a de facto peg of the hryvnya against
the U.S. dollar.'® The GOU itself acknowledges in its comments to the Department that
"{firom March 19, 1999, the official exchange rate of the hryvna to the U.S. dollar is
fixed in accordance with the information on the market rates of the interbank exchange
market.”'! Moreover, the GOU states that since March 2003, it has imposed "the

requirement not to exceed 5% limit of deviation of a hryvna rate to foreign currencies

? Certain Cut-to-Length Carbon Steel Plate From Ukraine, 62 Fed. Reg. 61754,
61755 (Dep't Commerce Nov. 19, 1997) (final determ.) ("1997 Determination").

10 See "IMF Execcutive Board Concludes 2004 Article IV Consultation with
Ukraine,” International Monetary Fund (Jan. 24, 2005} ("IMF Report"), at 3-4,
attached as Exhibit 5 to Comments Submitted by the American Iron and Steel
Institute Regarding the Non-Market Economy Status of Ukraine (July 11, 2005)
("AISI Comments") (Public Document).

t GOU Comments at 1 (Public Document) (emphasis added).




rates from the official rate . . . ."*2 In other words, according to the GOU itself, the value
of the hryvnya is restricted to a 5% range relative to other foreign currencies.

Ukraine's central bank, the NBU, has intervened significantly in the foreign
exchange market in order to maintain a fixed exchange rate for the hryvaya."® Although
the new government in Ukraine recently began discussions with the NBU over the future
of monetary and exchange rate policy in the country, it is unclear whether this represents
a move towards greater exchange rate flexibility.'"* In fact, as the European Bank for
Reconstruction and Development (the "EBRD") recently found, "{g}reater exchange rate

flexibility will almost certainly require the removal of some restrictions in the foreign

exchange market.""

Thus, by the GOU's own admission and as determined by authoritative,
independent observers, Ukraine's currency is not reflective of market forces and is not
fully convertible. As such, Ukraine has not satisfied this requirement to be treated as a

market economy.

12 Id. at 2.

3 IMF Report at 3-4, attached as Exhibit 5 to AIST Comments (Public Document);
"Strategy for Ukraine 2005-2007," European Bank for Reconstruction and
Development (May 17, 2005), available at http://www.ebrd.com/about/strategy/
country/ukraine/strategy.pdf ("EBRD Report on Strategy for Ukraine™), at 54,
attached hereto as Exhibit 1.

14 EBRD Report on Strategy for Ukraine at 54, attached hereto as Exhibit 1.

. Id. (emphasis added).




1IV. THE GOU HAS NOT SHOWN THAT WAGE RATES IN UKRAINE ARE
DETERMINED BY FREE BARGAINING BETWEEN LABOR AND
MANAGEMENT

The GOU has attempted to portray the labor market in Ukraine as a free market
with freely negotiated wages. The GOU's claims in this regard are based on three factors:
(1) the existence of laws in Ukraine that provide for the protection of workers rights; (2)
the existence of a minimum wage and the growth in average monthly wages in Ukraine;
and (3) the decline in wage arrears in the country. However, none of these factors
provides support for the GOU's claims.

First, the GOU argues that Ukraine has laws in place to protect the rights of
workers and guarantee their right to strike, join trade unions, and participate in collective
bargaining.'® The mere existence of such laws does not mean that the rights that they are
designed to protect are respected in practice, however. In fact, those rights are not
respected in practice in Ukraine. The GOU uses a registration requirement to delay and
deny the formation of unions in Ukraine."” In addition, workers attempting to exercise
their labor union rights are often harassed and subject to discrimination.'® In particular,
the International Labor Organization has found that trade union members are frequently

threatened and intimidated, forced to leave the union, and suffer other adverse

See GOU Comments at 6 (Public Document).

See "Ukraine: Country Reports on Human Rights Practices — 2004," Bureau of
Democracy, Human Rights, and Labor, U.S. Dep't of State (Feb. 28, 2005) ("State
Dept. Report on Human Rights"), at 24-25, attached as Exhibit 11 to AISI
Comments (Public Document).

18 Id. at 25; "Ukraine: Annual Survey of Violations of Trade Union Rights (2004),"
International Labor Organization ("Annual Survey of Trade Union Right

Violations™), at 2, attached as Exhibit 8 to AISI Comments (Public Document)




consequences with respect to their employment as a result of their union membership. "’
Such an environment clearly impedes the ability of workers to organize and bargain
collectively and impedes the establishment of market-based wages.

The GOU next relies on the presence of a minimum wage and the purported
growth in average monthly wages in Ukraine.”® However, this information provides no
proof that wages are determined in a free and open market and are freely negotiated. To
the contrary, wages in Ukraine are strictly regulated by the government at the state,
branch, regional, and industrial levels.?! Indeed, the GOU itself acknowledges that the
so-called "Tariff Rate System" established by the Law on Remuneration of Labor "is

used to fix wage levels and differentiate wage rates by profession, qualification and

position."* In its 1997 decision to continue to treat Ukraine as an NME, the Department
relied on the presence of the "Tariff Rate System" in finding that the GOU is "heavily
involved" in setting wage rates and in other employment-related issues.”? Nothing has
changed, and the GOU continues to exercise significant control over wage rates and other

employment-related issues through the "Tariff Rate System."**

19 Annual Survey of Trade Union Right Violations at 2, attached as Exhibit 8 to
AISI Comments (Public Document).

20 GOU Comments at 8-12 (Public Document).
# Id. at 7.
2 Id. (emphasis added).

2 1997 Determination, 62 Fed. Reg. at 61755.

24

It should be noted that the variation in average monthly wages reported by the
GOU by industry sector and region is not a reflection of market determined wages.
See GOU Comments at 8-12 (Public Document). Indeed, the GOU has not even
claimed that this is the case. Rather, the variation in wages is the direct result of
the operation of the "Tariff Rate System." Seeid. at 7.




The GOU further contends that there has been "a steady decrease" in the level of
wage arrears and that wage arrears are no longer a problem in Ukraine.”” However, this
contention simply does not comport with the facts. Indeed, the State Statistics
Committee of Ukraine repotts that wage arrears actually rose from 1.11 billion hryvnyas
to 1.34 billion hryvnyas from January 2005 through July 2005, an increase of 20.7% in
that 7 month period alone.”® This demonstrates not only that wage arrears continue to be
a significant problem in Ukraine, but also that they are increasing, rather than decreasing,
in severity.

Finally, the GOU has not even attempted to address the severe restrictions on
Ukrainian workers' freedom of movement. Workers in Ukraine are still required to
register their residence, and all social benefits are tied to their residence. In other words,
workers can lose all such benefits upon moving.”” Thus, Ukrainian workers certainly are
not free to move about the country and there is little or no labor mobility.

Contrary to the contentions by the GOU, Ukraine does not have a free labor
market and labor conditions remain poor in the country. This factor once again shows

that Ukraine is not entitled to market economy status.

2 Id. at 12-13.

2 See "Wage Arrears by Region, 2005," State Statistics Committee of Ukraine
Website, available at http://www.ukrstat.gov.ua/ (last visited July 28, 2005),
attached hereto as Exhibit 2. The 20.7% figure above is calculated as follows:
1.3413 billion hryvnyas — 1.1112 billion hryvnyas = 0.2301 billion hryvnyas;
0.2301 billion hryvnyas + 1.1112 billion hryvnyas = 0.207; 0.207 x 100 = 20.7%.

27

"Encyclopedia: Propiska," Nationmaster, available at
http://www nationmaster.com/encyclopedia/Propiska (last visited May 21, 2005),
attached as Exhibit 7 to AISI Comments (Public Document).




V. THE GOU'S CLAIMS REGARDING FOREIGN DIRECT INVESTMENT
ARE DEVOID OF MERIT

The GOU contends that Ukraine is a highly attractive target for foreign direct
investment. According to the GOU, "Ukraine has certain advantages for investors,
namely: its geopolitical location, capacious consumer market, skilled and cheap labour,
presence of basic industrial infrastructure, presence of attractive objects for privatization,
great potential for economic growth — all these components together enable increase of
investments."*® However, there is one fundamental and overriding problem with the
GOU's argument — despite all of these purported advantages for investors, the fact
remains that foreign direct investment continues to be extremely low in Ukraine.

Indeed, the per capita amount of foreign direct investment in Ukraine is low both
when considered on its own and in relation to other countries in the region. Specifically,
among the 12 countries comprising the Commonwealth of Independent States, Ukraine's
per capita foreign direct investment was lower than all but 4 countries.”’ Moreover,
Ukraine's per capita foreign direct investment is substantially lower than all of the
countries in central eastern Europe and the Baltic states.”

The low foreign direct investment in Ukraine is due to the extensive formal and

informal barriers to investment in that country.”’ Despite the GOU's contention to the

8 GOU Comments at 14 (Public Document).

29 See "Transition Report Update," European Bank for Reconstruction and

Development (May 2005) ("EBRD Transition Report Update™), at 19, Table A7,
attached hereto as Exhibit 3 (showing cumulative FDI inflows per capita for the
period 1989-2004).

30 1d,

i See AISI Comments at 16-20 (Public Document).

10




contrary,”? the numerous laws and codes cited as having been revised, modified, or
updated will only add to, rather than alleviate, the barriers to investment. These changes
reflect a lack of certainty, stability, and predictability in the legal landscape that is
necessary to attract foreign investors and sustain a market economy. In addition, the
sheer number of laws and codes now governing foreign investment activities in Ukraine
provides the significant potential for further government interference and control as well
as burdensome procedures that will severely limit the attractiveness of Ukraine as an
investment opportunity.

The GOU also argues that foreign investments are protected from nationalization
and that, to the extent disputes occur, they can be "appealed in court.™ As a practical
matter, however, the Ukrainian legal system simply cannot be relied upon to protect
investors' rights. The legal system suffers from enormous problems such as burdensome
procedures, unpredictability, political interference, and corruption.34 The rule of law is
poorly developed in Ukraine, and dispute settlement is weak.”® Indeed, favorable judicial

or arbitration decisions are often unenforceable.*® Not surprisingly, based on these

32 GOU Comments at 14 (Public Document).

See
33 _Ii

34 "Doing Business in Ukraine: A Country Commercial Guide for U.S. Companies,”

U.S. & Foreign Commercial Service and U.S. Department of State (2004)
("Ukraine Country Commercial Guide") at Chapter 6: Investment Climate -
Dispute Settlement, pp. 6-4 to 6-5, attached as Exhibit 12 to AISI Comments

{(Public Document).
35 Id,
16 1d,

11




serious problems, foreign investors have little confidence in the Ukrainian legal system.”’
In turn, this environment simply is not attractive to new foreign investors.

The GOU's discussion of anecdotal information regarding the participation of
foreign investors in the privatization of a handful of companies in Ukraine is also
completely unavailing.®® This anecdotal information cannot change the fact that the
overall level of foreign direct investment in Ukraine is abysmally low.”® In fact, the
number of enterprises with 100% foreign ownership in Ukraine is miniscule and actually
decreased from 2001 to 2004.%

Lastly, despite the GOU's contentions to the contrary, the level of foreign
participation in certain industries continues to be restricted. Although the GOU
emphasizes the fact that "a portion of foreign investments in a statute fund of news

4 . .. . .
"41 this represents a minimal increase in the level

agencies was increased from 30 to 35%,
of allowable foreign investment in a limited segment of the economy. Furthermore,
while the GOU asserts that the Amendments to the Law on Communication "helped to

remove some restrictions concerning a portion of foreign capital in a statute fund of joint-

Id. at Chapter 6: Investment Climate — Openness to Foreign Investment, p. 6-1.
38 See GOU Comments at 15 (Public Document).

39 See EBRD Transition Report Update at 19, Table A7, attached hereto as Exhibit 3;
Ukraine Country Commercial Guide at Chapter 6: Investment Climate — Foreign
Direct Investment, p. 6-15, attached as Exhibit 12 to AISI Comments (Public
Document); "Country Report — Ukraine," Economist Intelligence Unit (Apr.
2005), at 35, attached as Exhibit 4 to AISI Comments (Public Document).

40 "Ukraine 2003," State Statistics Commiittee of Ukraine, available at
www.ukrstat.gov.ua (last visited May 22, 2005), at 56, attached as Exhibit 15 to
AISI Comments (Public Document).

Al GOU Comments at 15 (Public Document).




"% these represent marginal

stock communication and broadcasting companies,
improvements made more than 5 years ago. Clearly, the GOU has done precious little to
improve the level of foreign participation and investment in sectors in which it is
currently limited.*

In sum, the Ukraine must make dramatic improvements in order to increase the
level of foreign direct investment. Based on this factor as well, whether considered on its

own or together with the other factors discussed herein, Ukraine has not satisfied the

requirements to be considered a market economy.

VI. THE GOU'S OWN COMMENTS SHOW THAT IT CONTINUES TO
EXERCISE SUBSTANTIAL CONTROL OVER THE MEANS OF
PRODUCTION IN UKRAINE

The GOU appears to argue that government control over the means of production
in Ukraine is limited. However, the information contained in its own submission shows
to the contrary.

The GOU first asserts that the private sector has accounted for 65% of the gross
domestic product ("GDP") in Ukraine since 2002.** This necessarily means that the
public sector has accounted for 35% of GDP over the same period — a substantial portion
of total GDP by any measure. Additionally, a May 2005 report from the EBRD shows

that the share of GDP accounted for by the public sector in Ukraine actually grew from

42 Id. (emphasis added).

3 See Ukraine Country Commercial Guide at Chapter 6: Investment Climate —

Openness to Foreign Investment, p. 6-2, attached as Exhibit 12 to AISI Comments
(Public Document).

4 GOU Comments at 19 (Public Document).
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34.1% in 1999 to 37.7% in 2003.” Thus, not only is the public sector’s share of GDP
substantial, but it is growing.*®

The GOU next touts the number of entities privatized in Ukraine as a reflection of
a purportedly significant reduction in the level of state control over production.*’
However, the facts show otherwise. There are sertous problems with the privatization
program in Ukraine, and that program may actually be regressing rather than progressing.
Ukrainian President Viktor Yushchenko has appointed a critic of privatization to head the
agency responsible for administering the privatization program.“8 Moreover, the legality
of numerous privatizations that have been conducted in Ukraine remains questionable,
and this has raised concerns regarding the re-nationalization of the companies involved.*

The GOU's listing of a few foreign companies that have participated in the
privatization process in Ukraine provides no support for its contentions on this issue and,
in fact, is indicative of the limited impact that the privatization program has had in

returning economic activity to the private sector.”® Specifically, none of the foreign

4 See EBRD Transition Report Update at 75, attached hereto as Exhibit 3 (showing
general government expenditure as percent of GDP).

46 Data from the EBRD's May 2005 report also show that the rate of growth in
public consumption exceeds the rate of growth in private consumption in Ukraine.
Specifically, while private consumption increased by 12.1% in 2003, public
consumption grew at an even greater rate of 14.8% in that same year. Id.

4 See GOU Comments at 19-20 (Public Document).

4% "Ukrainian Politics: Investors Remain Cautious," Financial Times (May 13,
2005), available at hitp://www.firstnews.com.ua/en/industry/industry html?id=

49824, at 2, attached as Exhibit 19 to AISI Comments (Public Document).

49 See i

L¢]
—

50 ee GOU Comments at 20 (Public Document).
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investors listed by the GOU was able to purchase 100% of the Ukrainian entities at

issue.”! Thus, while these examples may "count” in the number of privatizations that

have taken place, the government has not relinquished full control over the entities. In

fact, a report by Pricewaterhouse Coopers has found that the GOU simply has given up

"majority ownership" in 90% of the enterprises privatized since 1991 >? Furthermore,

none of the privatizations listed by the GOU occurred after 2003.>* In other words, it

appears that there has been little or no major foreign invesiment recently. This is not

evidence of a country that is entitled to market economy status. Significantly, a total of

69% of Ukraine's economic entities remain either directly or indirectly controlled by the

government.5 4

In yet another attempt to show the reduced involvement of the government in

Ukraine's economic affairs, the GOU contends that private land ownership has increased

and that there is less government control over land.*® Again, the facts do not support

such a conclusion.

The GOU relies heavily on its claim that private entities currently own 50.6% of

all land in Ukraine.’® However, this reliance by the GOU is misplaced for three reasons.

51

52

53

54

55

36

Id.

See "Privatisation,” Pricewaterhouse Coopers, available at http://www.pwc.com
(last visited May 22, 2005), at 2, attached as Exhibit 16 to AISI Comments
(Public Document).

See GOU Comments at 20 (Public Document).
See AISI Comments at 23 (Public Document).

See GOU Comments at 21 (Public Document).

p—

d.
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First, this necessarily means that the government continues to own 49.4%, or virtually

half, of all land in Ukraine. Thus, government ownership and control over the land

remains substantial. Second, this situation is unlikely to change in the near future, if at
all. According to the GOU itself, the rate of private land ownership has increased only
1.2 percentage points over the last three and a half years — i.e., from 49.4% on January 1,
2002 to 50.6% currently.”’ Clearly, there has only been a minimal effort, at best, to
increase the level of private land ownership. And third, even with respect to the 50.6% of
the land that is in private hands, the GOU has imposed strict controls over how it is
allocated. The GOU has described a system for land allocation whereby it issues
"certificates for the right to a land share" to a certain group of people and "state acts for
the right to land property" to a subset of this group.®® This is the epitome of strict
government control over land ownership.

Finally, the GOU makes certain assertions regarding its bankruptcy laws and the
administration of those laws.”> However, it fails to show the relevance of any of this
information to the Department's NME analysis. But even assuming that this information
is relevant here, the EBRD has assigned Ukraine a score of "very low" in its compliance
with international insolvency standards.®® According to the EBRD, countries with this
“very low" compliance rating "have functioning insolvency legislation, but it is

rudimentary and severely deficient in all core areas. Their laws complicate the initial

'_,' .
s See 1d.
sg
Id.
59 ee i

60

"Transition Report 2004 — Infrastructure,” European Bank for Reconstruction and
Development (Oct. 2004), at 18, Table A.1.1.1, attached hereto as Exhibit 4.
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filing process, either through unclear and inadequate criteria for the commencement of
proceedings or through time consuming procedural requirements (such as employee

"1 Moreover, such a score indicates that Ukraine has

consultations in Ukraine).
"inadequate legal provisions regarding the qualifications of insolvency administrators,
cross-border insolvencies and the avoidance of pre-bankruptcy transactions."®* In other
words, this is yet another reflection of the inferior legal infrastructure present in Ukraine.
As established above, the GOU continues to exercise substantial control over the

means of production. For this reason as well, Ukraine is not entitled to be treated as a

market economy.

VII. THE GOU'S CONTENTIONS REGARDING ITS LIMITED CONTROL
OVER BUSINESS ACTIVITIES AND PRICING DECISIONS IN
UKRAINE ARE REFUTED BY THE FACTS

The GOU contends that government restrictions on business activities in Ukraine
are insignificant® and that prices are set in the country without government
interference.** Fach of these contentions is refuted by the facts and must be summarily
rejected.

With respect to the restrictions on business activities, the GOU itself reports that
the Commercial Code of Ukraine regulates economic activity in the country.®> Several

independent observers have raised grave concerns regarding the operation of the

" Id.at18.

62 1d,

63 GOU Comments at 23 (Public Document).
% Id.at2s.

63 See id. at 22.
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Commercial Code. In particular, a roundtable studying business operations and
investment in Ukraine under the auspices of the Organization for Economic Cooperation
and Development (the "OECD") found that "the Commercial Code embodies concepts

that simply do not work within a market economy."” % The OECD-sponsored roundtable

further concluded that the Commercial Code should be abolished due to its "decided

tendency towards re-establishing a command economy, for example, its empowerment of

the government to dictate the actions of companies and to deprive companies of various

benefits and privileges when they do nhot comply with government demands."®” The

GOU's discussion of the role that the Commercial Code plays with respect to economic
activity in Ukraine indicates that no improvement has been made regarding the concerns
of the OECD.**

With respect to government control over pricing, the GOU makes the amazing
claim that " {m}ore than 90% of prices in Ukraine are fixed without interference of the
state."®® However, as the Department found in its 1997 determination on Ukraine's NME

status, the Law on Prices and Pricing authorizes the GOU to set the prices on goods and

86 “Legal Issues with Regard to Business Operations and Investment in Ukraine,”

OECD (Oct. 2004), at 9, attached as Exhibit 13 to AISI Comments (Public
Document) (emphasis added).

67 Id. (emphasis added).

68 GOU Comments at 22 (Public Document). The GOU's control over business
activities in Ukraine is also underscored by the fact that, as established in Section
VI above, the GOU continues to own virtually half of all land in Ukraine and to
exercise strict control over the ownership of the remaining land. This gives the
GOU control over the access to and use of land in Ukraine for the economic
activities it deems most appropriate.

69 Id. at 25. Once again, the GOU makes this claim without citing any support or

authority therefor.
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services that affect the entire economy.”® According to the U.S. State Department, the
GOU has exercised this authority by setting prices and tariffs with respect to electricity,
telecommunications, transportation, utilities, and some crucial products such as sugar,
grain, gas, and 0il.”! In fact, the GOU itself acknowledges that

{p}rices and tariffs for products and services which are subject to state

regulation are as follows: economically and socially important goods and

services and those produced or provided by natural and artificial

monopolies (tariffs for public utilities and electric energy for individual

consumption; prices for fuel and energy resources for individual

consumption,; tariffs for transportation ete.).”

Thus, by its own admission, the GOU has a direct role in setting prices throughout the
economy.

Furthermore, it is important to reiterate that 69% of all economic entities in
Ukraine are either directly or indirectly controlled by the gov-emment.73 Such control
gives the government the ability to heavily influence decisions regarding pricing and
production in a wide range of economic sectors.

Based on the foregoing, the government continues to exert significant control over
business activities and price and output decisions of enterprises. Until the government

relinquishes this control over the economy, Ukraine cannot be considered a market

economy country.

70 See 1997 Determination, 62 Fed. Reg. at 61756; Law of Ukraine of 03.12.1990 on
Prices and Pricing, No. 507-X1I (1990), attached as Exhibit 20 to AISI Comments
{Public Document).

m Ukraine Country Commercial Guide at Chapter 3: Selling U.S. Products and

Services -~ Pricing, p. 3-12, attached as Exhibit 12 to AISIT Comments (Public
Document).

7 GOU Comments at 25 (Public Document).

73 See AISI Comments at 23 (Public Document).




VIII. THE OTHER FACTORS RAISED BY THE GOU DO NOT PROVIDE
ANY BASIS TO FIND THAT UKRAINE IS A MARKET ECONOMY
COUNTRY

The GOU relies heavily on three other factors in support of its claim for market
economy status — i.e., the level of economic growth in Ukraine, the country's efforts to
accede to the WTO, and the efforts to combat corruption in the country. None of these
three factors provides support for the treatment of Ukraine as a market economy country.

First, the recent growth in Ukraine's GDP is certainly commendable. However, it
is not relevant to whether Ukraine should be treated as a market economy country. What
is relevant and important is the share of GDP accounted for by the government or public
sector because this reflects the level of government involvement in and control of the
economy. For example, although China's GDP has shown significant growth, it certainly
is not a market economy country. As demonstrated in Section VI above, the share of
GDP accounted for by the public sector in Ukraine is substantial and has actually
increased from 34.1% in 1999 to almost 38% in 2003. In addition, the rate of growth of
government expenditures in the country exceeds that of private expenditures. The
alrcady substantial and growing government share of GDP should be treated by the
Department as evidence that Ukraine is not entitled to treatment as a market economy.

Second, while progress has been made on Ukraine’s accession to the WTO, this
too is irrelevant to the Department's NME analysis. Once again, as the example of China
vividly shows, a country need not be a market economy country to become a member of

the WTO. In any event, significant issues remain to be resolved for Ukraine to accede to
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the WTO and accession is far from certain.”* Indeed, Ukraine must still complete
bilateral negotiations with 13 members of its WTO working group, including the United
States.”” Moreover, political opposition within the GOU itself toward further reforms

6 - .
"% Resistance has come from varous

necessary for accession "remains considerable.
government factions, including those loyal to the previous government as well as from
the Communist Party of Ukraine. This combination of forces "has so far succeeded in
blocking a number of bills."”’ The ability of the government leadership to reach a
consensus on the remaining issues will be critical for passage of the legislation required
for WTQ accession. Given the experience thus far, this will be difficult, if not
impossible.”® Furthermore, the ineffectiveness of President Yushchenko and his
administration in getting the legislation in question passed has "fueled concerns over the
future of its reform agenda more generally."”

Lastly, while Ukraine has made some positive strides in its effort to combat
corruption, the level of corruption remains a significant concern for the country. The

International Monetary Fund has recognized that corruption is "endemic" in Ukraine,*

7 See "Ukraine Economy: Stuck on the Threshold of the WTO?", EIU ViewsWire
(July 26, 2005), at 1, attached hereto as Exhibit 5.

75 Id.

76 Id. at 2.

77 Id,

78 See id.

7? Id.at3,

30 "IMF Survey," International Monetary Fund (Apr. 4, 2005), Vol. 34, No. 6, at 90,

attached as Exhibit 22 to AIST Comments (Public Document).
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and the U.S. State Department has found that corruption "pervades all levels of society
and government and all spheres of economic activity in Ukraine."®! Speaking to a group
of potential investors in March 2005, the current Ukraintan Justice Minister, Roman
Zvarych, frankly acknowledged that "our courts are corrupt. Our judges cannot be
trusted. This is the simple truth."®* In fact, Ukraine ranked 122 out of 146 countries in
Transparency International’s Corruption Perceptions Index for 2004.7 Its score puts it in
the category of countries with "rampant corruption."® Clearly, Ukraine has a long way
to go in its fight against corruption in order to achieve market economy status.
IX. CONCLUSION

As demonstrated above and in the opening comments submitted on behalf of AISI,
Ukraine does not satisfy any of the conditions necessary to be treated as a market
economy. Accordingly, the Department should continue to treat Ukraine .as an NME

country for purposes of the antidumping law.

Respectfully submitted,

Loy &.)’o&;

8 Ukraine Country Commercial Guide at Chapter 6: Investment Climate —

Corruption, pp. 6-11 to 6-12, attached as Exhibit 12 to AISI Comments (Public
Document).

82 EBRD Report on Strategy for Ukraine at 50, attached hereto as Exhibit 1.

83 “Transparency International Corruption Perceptions Index 2004,” Transparency

International, available at http://www transparency.org/cpi/2004/cpi2004.en html
(last visited Aug. 5, 2005), at 5, attached hereto as Exhibit 6.

84 Seeid. at 1.
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Rule of Law

In accordance with its Constitution, in Ukraine “the principle of the rule of law is
recognised and effective”. The conduct of the Supreme Court during the political
crisis of November/December 2004 demonstrated that a separation of powers can
function as intended and that the rule of law can be observed. However, there are still
numerous cases where the independence of the judiciary and effective limits on the
power of the State have come under question. The newly-elected authorities recognise
this and have identified measures needed to strengthen the rule of law and combat
abuses by corrupt judges and officials.

Speaking to an audience of potential investors in New York in March 2005, the current
Ukrainian Justice Minister, Roman Zvarych, allowed that “our courts are corrupt. Our
judges cannot be trusted. This is the simple truth”. Survey and anecdotal evidence
supports this assessment. Similarly, administrative corruption and so-called “state
capture” — which involves corruption at the highest levels, where the rules of the game
are established — have reached some of the highest levels in the transition region
according to the EBRD/World Bank Business Environment and Enterprise
Performance Survey.  According to Transparency International’s Corruption
Perceptions Index (CPI) for 2004, Ukraine ranks 122" out of 146 countries surveyed,
fifth from the bottom among transition countries. With a CPI of 2.2 out of a possible
10 (where 10 is least corrupt), Ukraine’s score puts it in the category of countries with
“rampant corruption” according to Transparency International.

It is necessary first of all to acknowledge and accept the scale of a problem before you
reasonably expect to solve it, and the authorities in Ukraine appear ready to do this. In
fact, their performance in office will be judged by the electorate largely on how
effectively they can enforce the rule of law, bring down levels of corruption and
dismantle the system of crony capitalism built up by their predecessors. The
authorities have not thus far pursued an integrated, high profile anticorruption
programme. Such programmes in Ukraine (and elsewhere) have met with little success
in the past. Instead, they arc targeting areas wherc corruption has been a major
problem — at the highest levels and the lower ones — and designing more discrete
initiatives to tackle them. The rule of law/anti-corruption effort announced in the first
few months of 2005 includes:

o Judicial reforms that will enhance transparency of judgements, facilitate
dissemination of legal rulings, upgrade the technological capacity of the courts
system and improve training and compensation for judges. There is also a need
to tighten enforcement of judicial decisions, which will require better discipline
in the executive branch as well as reforms of the bailiff system, law
enforcement and the civil service.

e A strengthening of the Justice Ministry’s authority to initiate disciplinary
procedures against judges found to have engaged in corrupt activities.

¢ A revival of the “Clean Hands” campaign by the Justice Ministry, which will
involve pledges by Government officials at all levels to work honestly and
transparently, with monitoring and sanctioning mechanisms to encourage full
participation. The Justice Ministry is also drafting a “Civil Service Code” that
will enforce greater public disclosure by officials and narrow the space for
conflicts of interest.
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ANNEX 2 ECONOMIC DEVELOPMENTS AND PROSPECTS

Recent Economic Developments: The election of President Yushchenko and the
appointment of a government committed to accelerating reform is the most significant
development in Ukraine since independence in 1991. The new government has
already provided a clear indication that EU accession, higher living standards for all,
and improving the investment climate are its main priorities, to be achieved by faster
and more consistent reforms

Nevertheless the Yanukovitch government achieved stronger than expected growth,
not least in 2004 when a particularly favourable set of factors including stronger than
expected demand from Russia, high prices for the major exports of metals and
chemicals, and the continued growth of domestic demand resulted in GDP growth of
12 per cent — significantly higher than most initial estimates. On the supply side
growth was broad based including from most industrial sectors, from agriculture
following a good grain harvest and also from the continuing construction boom.

The positive contribution to growth from net trade meant that the external position
remained very strong, reflected in large current account surpluses. In addition fiscal
deficits remained low. However, NBU interventions in the foreign exchange market
to ensure stability of the exchange rate resulted in continuing strong growth of the
money supply. Although this was largely matched by the strong growth of demand
for money, nevertheless inflation began to rise in 2004. The increase in inflation was
because of higher food and oil prices in the first instance.

However, this broadly favourable scenario was seriously affected by the
government’s decision to ease fiscal policy in the second half of 2004 (which added
to inflationary pressures) and then by the run on bank deposits in late 2004 when
political uncertainty was at it height. Furthermore GDP growth slowed in early 2005
— to 5.4 per cent in the first hree months of the year (yoy) as industrial output
weakened, while inflation remained high (the CPI was 14.7 per cent in March (yoy)
while the PPI remained over 20 per cent {yoy) in February).

Monetary and Exchange Rate Policy: Until April 2005, monetary policy was
largely subservient to the policy of maintaining a de facto peg aganst the US dollar
(at around HR5.3/US$). The policy was very successful initially as providing a clear
nominal anchor against inflation. However, the inherent inflationary nature of such a
policy with large external surpluses, limited scope for sterilisation and the uncertainty
over the strength of growth of money demand, has long been a concern.

In the early months of 2005 the new government began discussions with the NBU
over the future of monetary/exchange rate policy. This resulted in an initial nominal
appreciation of the exchange rate of about 5 per cent against the US dollar, although it
remains unclear at present whether this represents a move towards greater exchange
rate flexibility, perhaps combined with a gradual move towards inflation targeting.

Greater exchange rate flexibility will almost certainly require the removal of some
restrictions in the foreign exchange market. Some preliminary steps have already
been taken, including the removal of the 2 per cent corridor around the official
exchange rate, introduced by the NBU last October when it was required to defend
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the exchange rate. The NBU has also agreed to the removal of the 50 per cent
surrender requirement of export receipts. Nevertheless the overall policy shift ought
to give the NBU greater scope for controlling the growth of the money supply, even if
it will require further work to assess the likely impact of interest changes on activity.

One important reason for permitting greater flexibility is the likelthood that the
exchange rate will appreciate in real terms. Over the last couple of years the rate has
fallen in real terms, mainly because of the sharp fall of the dollar against the Euro.
The resulting undervalued exchange rate has provided a further boost to exports.
Given the prospect of further external surpluses and higher capital inflows the
exchange rate is likely to come under stronger upward pressures. Permitting some
nominal appreciation appears the best way of dealing with these pressures. The
impact on competitiveness is likely to be small in view of low wage levels.

Such a change of policy should have two broad impacts. Firstly it should contribute
to lower inflation, assuming some fiscal tightening too, although the current rate of
PPI inflation suggests that the decline in (CPI) inflation will be modest this year.
Secondly external reserves are likely to grow, but less rapidly than before. Reserves
had risen to some US$ 12.5 billion by mid-September 2004 before falling by US$ 3
billion in the final quarter on account of political uncertainty. Reserves have since
recovered (to US$ 11.9 billion by end-March), well in excess of three months of
imports of goods and services, and should increase further during the remainder of the
year.

Fiscal Policy: The Yanukovitch government raised spending in mid-2004 and then
more than doubled the basic minimum pension from September 2004, at an annual
cost of some UAH 13 billion (over 3 per cent of GDP). These decisions transformed
an original projection for the fiscal deficit of 0.9 pre cent of GDP for 2004 into an
EBRD estimate of 3.4 per cent of GDP and resulted in a primary fiscal deficit of
some 2.5 per cent of GDP. They also left the new government with a serious problem
as to how to address these recurrent spending issues. Until then fiscal policy had
been generally sound, with several years of low fiscal deficits and primary surpluses.
The latter contributed to a steady decline in the ratio of public debt to GDP from 46
per cent in 2000 to 26 per cent in 2004,

There is, however, considerable uncertainty as to what the actual budget outcome was
in 2004 (including the outstanding VAT arrears which are believed to be some HR7.5
billion). The IMF has estimated that the deficit was at least 4.5 per cent of GDP.
However, on the published figures, with debt repayments estimated at some HR9
billion, financing requirements in 2004 were some UAH 20 billion, readily funded by
higher than expected privatisation revenues and domestic and external borrowing.

The challenge in 2005 will be greater, partly because the government committed itself
to implementing the pension increases, intends © meet its own campaign promises
while tax revenues are unlikely to be as buoyant as in 2004. Towards the end of
March the Rada approved the new government’s state budget for 2005 with a deficit
of just UAH 6.8 billion (1.6 per cent of GDP). This is to be achieved by valid and
necessary measures including removing tax exemptions and increasing revenues as a
result of improved management of state run enterprises. However, the budget is also
based on optimistic revenue assumptions — an increase of about 30 per cent in total.
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- Ukralne ~ Macroeconomic Indicators

1999 2000 20 2002 2003

Quiput and expenditure {Percentage-change in real terms)

GOP -0.2 59 92 5.2 94
Private consumption 2.2 23 9.0 90 121
Public consumption 7.9 10 10.4 47 148
Gross fixed capital formation' ot 124 B2 34 158
Exporis of goods and services 2.2 215 35 T4 10.3
Imports of goods and services 6.7 238 60 - 33 164

Industriat gress cutpul 40 132 14.2 70 158

Agricullural gross output 6.9 9.8 102 12 =110

Employment (Perceniage change) .

Laboix force {end-yéar) 02 0.3 0.1 05 03

Employment {end-year) 25 1.2 1.1 0.3 05

{in per cent of labour force) :

Unemployment (end-year) 43 42 37 38 kX

Prices and wages {Percentage change}

Consumer prices {annual average) 227 282 2.0 08 52

GConsumer prices (end-year) 182 25.8 6.1 0.6 82

Producar prices (annual average) 39 208 a7 30 16

Producer prices {end-year) 157 206 09 57 : 11

Gross average manihly eamings in economy {annual average) 163 292 3H2 208 |29

Government sector finpercent ol GDP) _ .

Genéral govemment balance 23 -4 09 91 C 07

General gavemment expenditure 341 345 4 356 a7

General govemment debt 5t.0 459 %9 335 29.3

Monetary seclor (Percentage change) L.

Broad money {M2, end-year) 40.7 453 432 23 460

Domestic credil {end-year) 305 234 o147 289 396

‘ {in per cent'of GOF) ’

Broad maney (M2, end-year} 166 185 224 . 85 3538

Interest and exchange rates ; {In per cenl per annu L

Refirancing rale 45.0- 2740 125 70 70

Treasury. bill rate (3-munm malurity) : na - na S M oM A

Deposil rale® 207 137 10 - 78 L TR

Lending rate’ 560 415 323 - 54 A79

o C (Hryvnigs per US dallerp

Exchange rate {end-year) ) . 52 54 53 .83 ) 53

Exchange rale (annual average) o _ 4 © 54 Cosa 0 B3 - 53

Extemal sector . ] - ) . -{In mifions mil'honsofUS doflars} - 0

‘Gunentaccount S : - COUAEss 143 TIADR . 8373 - 288

Trade balance 244 T8 188 e T e
Merchandise expors : o3I . 1572 o8 18.669. 27%
Merchandise imporls S 12845 14,943 16,893 17,950 : '

Forelgn direct investment, et T g 504 760 . 608

Gross reserves, exchifinggowd {end-year, Cole o AME U 1383 2955 . 4240

Extemal deht stock' S 13s® a1 12,008 1277 ¢

o _ i monrhs of imports ofgobdssnd senmes) b
Gross reserves, sxchuding gold (end-year) : 08 - ik CoAT EIE 29
r.lnpercem of expads of goods and samces) )
‘ Diebt sarvice® 1539 104 : : 63

Memorandum flems : R . : ; ;

Popuiaticn (end-year, midion) ' ST 483 Y

GDP {in ifions of hryvnias) : . 130 170 264

GDP per capita {in US dollar) BT < S 634 1024

Share.of industry in GDP {in per cent) ) 272 Cow? 1 E]

Share of agricullure in- GDP {in per cent) ' NN | & A 144 130

GCurment account/GDP {in per cent) 5.2 4.7 ; 5 58

Extemal debt - reserves {in USS milion) 12 486 10,456 . 9 143 . T 8530 7.847

Exteral debVGDP (in per cen) : 428 378 38 SR % IR 1

Extemal debiexports 6f goods and services {in per cent) . 793 605 574 L X 504

"4 pyblic and publicly guamntced debt and an-estimate of ihe-stock of private
debt {in both cases medium shd iong-lerm debtonly). -
# Refers io paymants on official-debt only.

* Inclades changes In inventaries,

2 General govemment includes the stale, munictpalmes and, from 1994,
extra-budgetary funds.

* \Welghted average over 2l malurities.
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EIU ViewsWire

July 26, 2005 Tuesday
LENGTH: 1511 words
HEADLINE: Ukraine economy: Stuck on the threshold of the WTO?

BODY:

COUNTRY BRIEFING

FROM THE ECONOMIST INTELLIGENCE UNIT

In passing several key laws in early July the Ukrainian parliament kept alive the government's hopes of
joining the World Trade Organisation (WTO) by the end of the year. However, the poor recent performance
of Ukraine's political class suggests that accession is still far from certain and raises more general concerns
over the effectiveness of the country's new leadership.

Much to gain

Ukraine's parliamentarians approved six trade-related laws on July 6th-7th at the last possible moment
before the summer recess. They also passed an additional three bills in a first reading. The process of
debating and voting these laws proved unprecedentedly raucous featuring deafening protests by the
opposition and brawls between deputies but the final outcome has at least kept the country's WTO
aspirations on track.

The government hopes that the trade body will approve Ukraine's accession at its mid-December summit in
Hong Kong. Considerably more work is nevertheless still needed. Parliament will have to move quickly
when it reconvenes in early September, having rejected or failed to consider several other bits of legislation
required. These efforts could founder in the face of vested interests, which remain well represented in
parliament even within pro-government factions. With the March 2006 parliamentary election approaching,
deputies are likely to be particularly wary of alienating important interests or constituents.

Ukraine also still needs to complete bilateral negotiations with members of its WTO working group. It has
concluded agreements with 37 countries, but still must finish talks with 13 more. These include the US,
which could still object to some aspects of the legislation recently approved, and Australia, which continues
to demand greater access for its sugar exports.

Should Ukraine fail on these fronts, the consequences would be significant. If accession is delayed, the
government could be forced to renegotiate a number of the bilateral agreements already concluded, given
that WTO rules in certain areas (for instance regarding agricultural subsidies) are expected to tighten in
2006. Moreover, any delays would increase the chance that Russia enters the WTO first, Ukraine would
then face particularly difficult negotiations with its largest trading partner according to some reports, Russia
has been actively lobbying sympathetic Ukrainian deputies with this in mind.
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Further setbacks would aiso, obviously, defer the benefits to be had from membership in the world's most
important trade body. As a WTO member, Ukraine would be much better protected against the anti-
dumping charges and quotas that many of its key sectors particularly steel and chéemicals currently face. It
would also enjoy improved access to new markets and, once the distortionary effects of its existing trade
restrictions are lessened, its economy would become more efficient. These effects are expected to outweigh
the downside to WTO membership namely an increase in pressure felt by a number of protected domestic
‘industries. _

Maybe halfway there

The most important of the six laws passed in early July was one stiffening intellectual property rights. The
_new law addresses international concerns over Ukraine's role as a hub for laser-disk piracy, and paves the
way for a deal with the US, which has long maintained sanctions against Ukraine as a result of this issue.

The other laws approved by parliament are also significant. Two of them relate to the automotive sector.
They ease restrictions on used car imports, stiffen environmental standards and lift requirements that half
of components used by Ukrainian car manufacturers be domestically sourced. Two other laws pave the way
for foreign auditors and life-insurers to operate in Ukraine. A final law, also approved in.full in early July, '
will gradually lower the export duty levied on sunflower seeds. :

In addition parliament has preliminarily approved three bills that will now presumably go to a final vote in
September. The first two would allow foreigners to own a larger share of Ukrainian broadcast companies
and permit foreign banks to operate in Ukraine. The third would lift the existing export ban on alioyed
ferrous metal scrap and non-ferrous metal scrap. '

The opposition to further reforms nevertheless remains considerable. The deputies who voted against
additional changes inciude not only those who are clearly opposed to the new government namely deputies
from the Communist Party of Ukraine and from factions linked to the oligarch interests that had
underpinned the previous government. Some of the resistance has also come from otherwise pro-
government deputies. These deputies either have business interests in key sectors, or else have long
opposed greater trade liberalisation. Some, with an eye to next year's parliamentary election,‘ are merely
hesitant to back the government fully. :

This combination of forces has so far succeeded in blocking a number of bills. It voted down measures 1o
scale back sugar quotas and reduce the export duty on ferrous metal scrap, and ensured that parliament
not even consider laws to eliminate duties on live cattle exports, reduce the duty on hides, permit the
import of raw sugar can€ and cancel dairy export subsidies. : '

Disunity and inefficacy

The failure of both the government and the presidential secretariat to ensuré the loyaity of their
parliamentary allies during the recent votes is of particular concern. It increases doubts over further
progress on WTO-related legislation being possible once deputies return in September. It also raises
questions over the cohesion of the existing cabinet, and over the possibility of a stable, pro-government
majority forming in parliament after the 2006 eiection, :

The cabinet headed by the prime minister, Yuliya Tymoshenko, consists of a broad coalition. It includes not
only her own allies and those of the president, Viktor Yushchenko, but also members of the Socialist Party
of Ukraine (SPU) and the Party of Industrialists and Entrepreneurs. Leaders of the latter two groups have
joudly opposed parts of the government's WTO agenda. The criticism voiced by one SPU member in
particular, Agriculture Minister Oleksandr Baranovskiy, has brought the lack of cabinet cohesion into sharp
relief.

Mr Yushchenko and Ms Tymoshenko had moreover hoped that the speaker of parliament, Volodymyr
Lytvyn, would ally himself with their two parties in advance of next year's parliamentary election. This now
appears more in doubt. Although Mr Lytvyn's faction, the People’s Party, ultimately backed the WTO bills in
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early July, his behaviour in the lead-up to the vote was hardly consistent. Not least, he warned against key
reforms related to agriculture, and appears to have helped to keep some of the government’s proposals off '
the parliamentary agenda.

The ineffectiveness displayed by the government and the presidential secretariat is equally of concern.
Having declared WTO accession as a key policy goal, the cabinet proved inept at pushing its agenda. It
hesitated until late May to spell out the steps required or to finalise the necessary proposals, and then
rushed them, belatedly, to parliament.. This permitted opponents to criticise the government's proposals as
poorly drafted, and to refuse to back bills that they had not had a chance to consider properly. Dismissive
statements by the government and by Mr Yushchenko himself that parliament should just go ahead and
pass the bills further alienated legislators. : ‘

Similarly counterproductive was Mr Yushchenko's willingness to tolerate the reluctance of many on his team
‘to surrender their parliamentary mandates as required by law once they move into other posts. Mr
Yushchenko finally forced them to do so at the start of July but only after the opposition had used this
issue as an excuse to block consideration of the WTO bills. _ ,

The government's tactical errors and internal divisions as revealed during the WTO-related votes have
fuelled concerns over the future of its reform agenda more generally. Ukraine's new leadership has
undoubtedly succeeded on several fronts since coming to power earlier in 200S. In contrast to the previous
administration, it has embarked on serious efforts to level the economic playing field, reduce corruption,
enforce the rule of law and free up the media. However, it has badly mishandled a number of issues not
least its pledge to revisit shady privatisation deals agreed in the past. It has also showed an inability to
prioritise effectively, or work smoothly with parliament, or avoid resorting to state intervention when
confronted with difficult problems. Although Ukraine’s new governing team Is still widely and correctly
hailed as a significant improvement on the past, failure on the WTO issue would add to growing concerns
that it is failing to live up to potential.
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Corruption is rampant in 60 countries, and the public sector
is plagued by bribery, says TI

‘Transparency International’s Corruption Perceptions Index 2004 ranks a record 146 countries;
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Previous indices

London, 20 October 2004 --- “Corruption in large-scale public projects is a daunting obstacle to sustainable
development, and results in a major loss of public funds needed for education, healthcare and poverty alleviation,
both in developed and developing countries,” said Transparency International (TI) Chairman Peter Eigen today at
the launch of the T1 Corruption Perceptions Index 2004.

~If we hope to reach the Millennium Development Goal of halving the number of people living in extreme poverty
by 2015, governments need to seriously tackle corruption in public contracting,” said Eigen. TI estimates that the
amount lost due to bribery in government procurement is at least US$ 400 billion per year worldwide.

A total of 106 out of 146 countries score less than 5 against a clean score of 10, according to the new index,
published today by Transparency International, the leading non-governmental organisation fighting corruption
worldwide. Sixty countries score less than 3 out of 10, indicating rampant corruption. Corruption is perceived to
be most acute in Bangladesh, Haiti, Nigeria, Chad, Myanmar, Azerbaijan and Paraguay, all of which have a score

of less than 2.

“Corruption robs countries of their potential,” said Eigen. “As the Corruption Perceptions Index 2004 shows, qil-
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rich Angola, Azerbaijan, Chad, Ecuador, Indonesia, Iran, Iraq, Kazakhstan, Libya, Nigeria, Russia, Sudan,
Venezuela and Yemen all have extremely low scores. In these countries, public contracting in the oil sector is
plagued by revenues vanishing into the pockets of western oil executives, middiemen and tocal officials.”

TI urges western governments 10 oblige their oil companies to publish what they pay in fees, royalties and other
payments to host governments and state oit companies. “Access to this vital information will minimise '
opportunities for hiding the payment of kickbacks to secure oil tenders, a practice that has blighted the oil
industry in transition and post-war economies,” said Eigen. .

“The future of Irag depends on transparency in the oil sector,” added Eigen. "The urgent need to fund postwar
construction heightens the importance of stringent transparency requirements in all procurement contracts,” he
continued. “Without strict anti-bribery measures, the reconstruction of Iraq will be wrecked by a wasteful "
diversion of resources to corrupt elites.”

According to T1 Vice Chair Rosa Inés Ospina Robledo, “across the globe, international donors and national
governments must do more to ensure transparency in public procurement by introducing no-bribery clauses into
all major projects.” Speaking in Bogote, Colombia, today, she said: “Tough sanctions are needed against
companies caught bribing, including forfeit of the contract and blacklisting from future bidding.”- C

Tenders should include objective award criteria and public disclosure of the entire process, argues TI. Exceptions
to open competitive bidding must be kept to a minimum, and explained and recorded, since limited bidding and
direct contracting are particularly prone to manipulation and corruption. Public contracting must be monitored by
independent oversight agencies and civil society.

*Companies from OECD countries must fulfil their obligations under the OECD Anti-Bribery Convention and stop
paying bribes at home and abroad,” said Rosa Inés Ospina Robledo. “"With the spread of anti-bribery legislation,
corporate governance and anti-corruption compliance codes, managers have no excuse for paying bribes,”

The Corrupticn Perceptions Index is a poll of polls, reflecting the perceptions of business peopie and country
analysts, both resident and non-resident. This year's Corruption Perceptions Index draws on 18 surveys provided
to Transparency International between 2002 and 2004, conducted by 12 independent institutions.

Countries with a score of higher than 9, with very iow levels of perceived corruption, are predominantty rich
countries, namely Finland, New Zealand, Denmark, Iceland, Singapore, Sweden and Switzeriand. “But the
poorest countries, most of which are in the bottom haif of the index, are in greatest need of support in fighting

corruption,” said Eigen.

On the basis of data from sources that were used for both the 2003 and 2004 index, since last year an incréase
in perceived corruption can be observed for Bahrain, Belize, Cyprus, Dominican Republic, Jamaica, Kuwait,
Luxembourg, Mauritius, Oman, Poland, Saudi Arabia, Senegal, and Trinidad and Tobago.

On the same basis, a fall in corruption was perceived in Austria, Botswana, Czech Republic, El Salvador, France,
Gambia, Germany, Jordan, Switzerland, Tanzania, Thailand, Uganda, United Arab Emirates and Uruguay.

The index includes only those countries that feature in at least three surveys. As a result, many countries -
including some which could be among the most corrupt — are missing because there simply is not enough survey
data available.

The statistical work on the index was coordinated by Professor Johann Graf Lambsdorff at Passau University in
Germany, advised by a group of international specialists. :

London, 20 October 2004

Media Contacts for the CPI 2004

Berlin: Sarah Tyler / Jana Kotalik Additional technical CPI information
Tel: +49 30 3438 2061/19 Prof. Dr Johann Graf Lambsdorff
Email: press@transparency.org : (T1 Adviser and director of the statistical work on the

hitp://www.transparency.org/cpi/2004/cpi2004 en.html 8/5/2005
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JK: Jeff Lovitt/Diana Redriguez CPD)
lei: +44-207 610 1400 Passau University, Germany
vdobile: +49 162 419 6454 Tel: +49-851-509 2551

rabie 1: TI Corruption Perceptions Index 2004

"his table was compiled at the University of Passau on behalf of Transparency Intemational. For information on data and methodology, please consult the
reguently asked guestions and the framework document.

Survey reference™ {for more detalls, see table of sources)
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Congo,
R 123 ] 20-27 4 irv a I |,;
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Ethiopiz |23 [ 19-29 ] 8 il J J kE k
Hondures ] 23 | 20-26 7 2 i E i B
Moldova |23 | 20-2.8 5 I b |
. Sierra : .
114 Leone 23 §20-27 3 i ]
Uzbelistan {23 | 21-24 et B kB B B |3
Venezuele |23 | 22-25 11 G lt B K B |73 B B
Zimbabwe_[ 2.3 | 1.9-2.7 7 | & | B ¥ B Ok
Bolivig 22 | 21-23 3 3 3 | |3 |5
Guatemala | 2,2 2.0-2.4 7 e I | 7] e b
Kazakhstan | 2,2 1.8-27 7 I 7 i I |3
122 [Kyrgyzstan } 22 | 2.0-25 5 i it pt | 3
Niger 22 | 20-25 3 | id | ]
Sudan 22 ] 20-23 5 e |3 | 3 |5
Ukraine | 2.2 | 20-24 | 10 % ¢ B B Bk | ¥ |0
Cameroon 121 | 19-23 5 J KB |3 E
128 Iraq 21 | 1.3-28 4 | 3 i 1 p 7] |
i Kenya 2.1 19-24 7 |2 |53 | 3 |3
Pakistan | 2,1 | 1.6-2.6 7 g g bt ¥ T
Angola 2,0 1.7-21 5 b |5 |3
Congo, I;1
Democratic | 2,0 15-2.2 3 i
Republic
3 | e 2o [17-22] 5 s o }u ‘
Georgia_ | 20 | 16-23 | _7 E | F
Indonesia } 20 | 17-22] 14 | | E kB E ¥ |7 7
Tojikistan | 2,0 | 1.7-24 4 | & e |3 7]
Turkmenistar] 2,0 | 1.6-23 3 | # |3 17
140 Azerbaijan | 1,9 11.8-20 7 B KR | ¥
Paraguay | 1.6 | 1.7-2.2 7 | s |7 | 7 B K
142 Chad 17 ] 1.1-23 4 |5 G B
Myanmar 11,7 | 1.5-2.0 4 B |3 | 7 | |
144 Nigeria 1,6 14-18 9 b B |3 | 7 | 3 F
1as |Bengledesh £15 1 11 151 8 i 3 f# | & | T L
Haiti 75 f12-181 5 | |3 B__F_F

Explanatory notes

*CP} Score relates to perceptions of the degree of corruption as seen by business people and country analysts and ranges between 10 (highly clean) and 0
{highly corrupt).

* Confidence range provides a range of possible values of the CP! score. This reflects how a country's score may vary, depending on measurement
precision. Norninatly, with § percent probability the score is above this range and with another 5 percent it is below. However, particularly when only few
sources {n) are available an unbiased estimate of the mean coverage probability is lower than the nominai value of 90%.

= Surveys used refers 1o the number of surveys that assessed a country's performance. 18 surveys and expert assessments were used and at least 3
were required for a country to be included in the CP1. ‘

A “#"is given if the source mentioned in the column contributed to the assessment of a country.

= ahbreviations are:

BEEPS: Business Environment and Enterprise Performance Survey
CU: Columbia University

EIU: Economist Intelligence Unit

FH: Freedrom House, Nations in Transit

1I: Information International

IMD: World Competitiveness Report of the Instilute for Managernent Development
MDE: A Multinational Development Bank

MIG: Merchant International Group

PERC: Political and Economic Risk Consultancy, Hong Kong

TIGE; Galiup International on behalf of Transparency International
WEF: Global Competitiveness Report of the Worid Economic Forum
WMRG: World Markets Research Centre
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