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9:12 A M

MR JOCHUM Good nor ni ng. Can everyone
hear ne?

I'd like to welcone everyone to this
public hearing to receive input from interested
parties that will assist the Structural Wrking Goup
as it seeks to gain a detailed understanding of the
operation of China' s econony.

| would especially like to thank everyone
joining us in person today and those who submtted

comments in response to the Federal Register notice

| realize that the coment period was unusually short,
SO we appreciate the hard work that went into
devel oping the wuseful and constructive coments we
recei ved.

| want to extend a special welcone to ny
i nteragency colleagues and thank them for taking the
time to participate in today's hearing.

In April of this year, the U S China Joint
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Comm ssion on Commerce and Trade established a Wrking
Goup to examne the structural reforns  being
undertaken in China's econony and to identify the
additional reforns that wll need to be taken to
address the nonnarket - base practices and policies that
continue to give rise to trade distortions between our
two countries. Through the work of this group, we
expect to inprove our mutual ability to address the
root causes of bilateral trade frictions.

The imediate task of the Structura
Wrking Goup and the purpose of this hearing is to
identify issues for further discussion and analysis.
These issues would likely include the structure and
operation of China' s econony; the Chinese governnent's
role in the -econony, particularly in the banking
sector and other state-owned enterprises; the Chinese
| abor market and Chinese current practices; and those
addi ti onal governnment policies and practices that have
the potential to distort trade and inpede market
activity.

| was pleased that the witten conments

addressed all of these issues and nore. W | ook
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forward to hearing your perspective on these topics in
greater detail today.

Bef ore proceedi ng, however, it's inportant
that | clarify the role of the Structural Wrking
Goup and indeed this hearing itself. Neither this
hearing nor the Structural Wrking Goup constitute a
review of China's nonmarket econony status under U S
anti-dunping |aw Under China's WO accession
protocol, the United States and other WO nenbers are
allowed to treat China as a nonmarket econony for
purposes of the anti-dunping laws through the year
2016.

Any decision to graduate China to narket
econony status, whenever that decision is nade, nust
be made in the context of a formal, quasi-judicial
pr oceedi ng in accor dance with Section 771,
subparagraph 18(b) of the Tariff Act of 1930, as
anended, and would be based solely on facts in
evidence placed on the admnistrative record of such
pr oceedi ng.

As in previous proceedings undertaken

pursuant to this statute, the record wuld be
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devel oped from data and information gathered from
expert third party sources such as the CECD and Worl d
Bank, as well as from coments received from
interested parties and the public.

Today's hearing is designed to gather
information in order to inform and guide the work of
the Structural Wrking G oup. Wiile at this tine we
do not expect to hold additional hearings as part of
the Structural Wrking Goup process, our door is
al ways open for your continued coment and i nput.

In terms of how we wll proceed this
nmorning, | would remnd wtnesses and panelists that
while this is a public hearing, it's not intended to
be a debate. Each witness will be given 10 mnutes to
present their issues to the panel and panelists wll
then be afforded a brief opportunity ask questions
they may have for the wi tness.

Al presentations will be on the record
and nade available to the public. W wll post a copy
of the hearing transcript on the Departnent of
Commerce website, however, a witten transcript may be

obtained directly fromthe reporting service.
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The panel before you today i ncludes
officials from the Departnents of Comerce, State,
Treasury and Labor and the Ofice of the U S. Trade
Repr esent ati ve. W are also honored by the presence
of a distinguished Menber of the House of
Repr esent ati ves, Congr essman Phi | Engl i sh of
Pennsyl vania who will make a statenent for the record.

Because we have quite a few w tnesses
asking to be heard, | would like to stay on schedul e
as much as possible in order to give everyone their
full opportunity speak, so |I'd ask the wtnesses to
pl ease respect the tine keeper.

Again, thank you all for com ng today. I
would now invite ny interagency colleagues to say a
few words of introduction, after which the Honorable
Phi | English wll be recognized to begin the
pr oceedi ng.

| think "Il start to ny left, Deputy
Assistant Secretary Jim Leonard who heads up our
Textile Ofice at the Departnent of Comrerce.

MR LEONARD: Thank you, M. Chairman, for

the opportunity to be on the panel today. Even though
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there is no participant today from the textile or
apparel industry, textiles and apparel are certainly a
sensitive area for the US.  econony. China is
becomng a major player in the textile and apparel
i ndustry and when quotas go away at the end of this
year, it's expected that China wll even becone a
bi gger player in this sector. So it's inportant for
me in ny responsibility relative to textiles, apparel
and consuner goods to hear what sonme of the
partici pants today say because certainly sone of those
will apply to the statenents that we hear from the
textile and apparel industry. So |I'm | ooking forward
to hear what participants have to say today and
participate in this hearing.

Thank you.

MR JOCHUM Thanks, Jim M. Shaun
Donnelly, who is the Deputy Assistant Secretary of
State for Trade Policy Pronotion.

Shaun?

MR DONNELLY: Jim thank vyou. W'
appreciate very nmuch being included on this panel

today. The State Departnent is a nenber of the Trade
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Policy Staff Commttee, Trade Policy Review G oup
Process and we have a broad interest in all the
econom c issues relating to China.

| focus on the economc and trade issues
at the State Departnent, but ny colleagues in the East
Asi a Bureau, the Denocracy, Labor, Human Ri ghts Bureau
have a broad interest in many of the issues in the
human rights and |labor issue that are also an
inportant part of our overall agenda w th China. So
we're very pleased to be with you today.

MR JOCHUM Thank you, Shaun. Davi d
Loevinger, who is the Deputy Assistant Secretary of
Treasury for Africa, Mddle East and Asia.

Davi d?

MR LCEVI NGER Thank you. Li ke Shaun,
Treasury also is heavily engaged on a range of trade
issues with China, working very closely with Comrerce
and USTR

| personally have been nost involved wth
Treasury's efforts over say the last year, year and a
half, to get China to nove to a nore market-based,

nore flexible exchange rate regine. This really
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started wth Secretary Snows visit to Beijing in
Septenber and we have a |ot going on. W recently
nanmed a speci al envoy, Anbassador Paul Spelts to work
with the Chinese, as well as US. Dbusinesses, in
getting themto open up not only on the exchange rate,
but on a range of financial sector issues.

| was in China just a few nonths ago to
| aunch what we call our technical cooperation program
which to help them wth the regulatory and financia
tools they need to manage greater exchange rate
flexibility.

Thanks.

MR JOCHUM Thanks, David. And M.
Arnol d Levine, the Deputy Under Secretary of Labor for
International Affairs

MR LEVI NE: Thank you and good norning
We, too, at the Departnent of Labor are pleased to be
participating in today's hearing and the on-going
activities to inprove our everyday relationships wth
Chi na. W are actively engaged in China today and
| ook forward to further cooperation in the future.

Thank you.
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MR JOCHUM  Thanks, Arnol d.

M. English, again, we're very pleased
that you could take the tine to join us today and
pl ease proceed with your statenent.

CONGRESSMAN  ENGLI SH: Good  norning,
Chairman Jochum and nenbers of the Wrking G oup.
It's a real privilege to be with you here today and I
wi sh you well in your deliberations.

For the record, | represent the 3rd
Congressional District of Pennsylvania and |I'm pl eased
to offer the perspective of soneone who has been a
critic of China trade to your eval uation.

|'ve watched wth great interest the
meeting of the JCCT which forned this group and the
preparation which ensued for today' s nmeet i ng,
i ncluding the subm ssion of testinony by a nunber of
donestic and overseas interests.

The issue of the evolution of China in the
gl obal marketplace is of the utnost inportant, not
only to donestic manufacturers and farnmers, but to
those sanme interests in every other country in the

worl d. The sheer magnitude of the Chinese popul ation
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and the ability of China to effect many facets of the
gl obal econony through that scale wll keep the
worl d's eyes fixated on China's commtnent to becone a
responsible player in the international tradi ng
conmuni ty.

| would very much like to inpress upon
this Working G oup, M. Chairman, that if for no other
reason China's inportance to the global trading
community now and in the future is a paranmount reason
that the Departnent of Commerce should not evaluate
whether to graduate China lightly or expeditiously.
The statutory requirenents laid out in the Tariff Act
of 1930 nust be thoroughly and carefully considered.
From ny perspective, and | think that and many others
in Congress, China sinply is not ready at the present
timte to graduate to nmarket econony status for the
purposes of the U S anti-dunping law. That is not to
suggest, however, that China has not nade sone
progress in certain relevant areas.

| believe that much of the progress to
date has been the result of continued engagenent wth

Beijing by the United States and particularly by this
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Adm ni strati on.

This strategy, in ny view, is the correct
one and we cannot now revert to isolationism when
dealing with the challenges facing donestic interest
as a result of China's evolving econony, but wth
engagenent cones certain responsibilities. Congr ess
and especially the Ways and Means Commttee which |
serve on, has a special responsibility to provide
oversight on this process as it noves forward.

Wiile Congress may have designated the
Department of Commerce as the admnistering authority
for purpose of determning which countries are to be
nonmar ket econom es under the Tariff Act of 1930, it
certainly did not nmake the statutory criteria for
maki ng such a determ nation available as bargaining
chips in a negotiation between the Adm nistration and
Bei j i ng.

Frequent consultation wth Congress, as
this process noves forward, would, in ny view, go a
long way to ensure a snooth transition of market
econony status over whatever period it may take.

Continued public participation is also absolutely
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essential if the Departnent of Commerce is to fully
understand the perspective of donestic interests which
have experienced China's econony first hand or are
currently operating in China.

This is also true if we are to fully
convey to China what the statute requires of the
Chi nese econony before the Departnment of Commerce is
able to graduate China to nmarket econony status.

Let me point out as in past agreenents
with China, | do not believe that Congress is wlling
to tolerate the promse of future reforns or
alternatively, worthless laws which are not enforced
as real change.

Changes in the econony and practices of
the Chinese governnment nust occur before narket
econony status may be granted. Many commtnents were
made as part of China's accession agreenent to the WO
and as a Menber of the Ways and Means Conmttee at the
time, | was part of that process. Many of those sane
commtnents remain conpletely unfulfilled.

Al'l of these shortcomngs are relevant to

the Departnment of Commerce's proceedings on this
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matter, whether it is continued use of discrimnatory
tax reginmes, control of the banking sector into
subsidized core heavy industries such as steel
licensing and quota regines, or export restraints like
the one currently in place on coke and coke and coal
These practices all represent commtnents which the
Chi nese have not fulfilled to our satisfaction.

Evi dence also strongly suggests the sane
unsatisfactory results when it cones to certain |abor
st andar ds. These issues need to be sufficiently
addressed in order to neet the criteria needed for
graduation to market econony status and nust be fully
expl ored by this panel.

M. Chairman, 1'd like to particularly
enphasi ze one aspect of China' s econony for the panel.

As you know, the first criteria of the statute is
"the extent to which the currency of the foreign
country is convertible under the currency of other
countries.”

| would submt to this panel that the
practice of currency nmanipulation for trade advantage

which China currently maintains does not achieve a
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passing grade in the context of this criterion. Far
from it. It is wdely accepted that the Chinese
currency is substantially wundervalued against the
dollar to which it is pegged. China's currency has
been pegged at about 8.3 Yuan to the dollar since the
system was inplenmented in 1994. Chi na has been able
successfully to maintain this peg because its currency
is not fully convertible in international markets and
because it maintains restrictions and controls over
capital transactions. As a consequence, nanufacturers
in ny Dstrict face conpetition from Chinese products
that cone in at pricing below the cost of inputes. As
a result, China's exchange rate is not based on market
forces. Many econom sts have acknow edged that
China's currency is significantly underval ued relative
to the dollar, making Chinese's exports to the United
States cheaper and U S. exports to China nore
expensive than they would be if exchange rates were
determ ned by market forces.

Many of ny colleagues in Congress agree.
In response to China's reluctance to address this

egregious trade inbalance, |'ve introduced H R 3058.
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This legislation in a nutshell would inpose a tariff
on all Chinese inports to the United States in an
anount equal to the undervaluation of the Yuan.
Eighty-five Menbers of the House of Representatives
have co-sponsored this |egislation.

One final point I would like to nmake to
the panel Is not directly to the Departnent's
consi deration of whether or not to graduate China to a
mar ket econony, but it is in nmy opinion a fundanental
flaw in the admnistration of U S. trade renedy |aw.

China is not the first econony to request
to graduate to market econony status and certainly it
will not be the Ilast. Wiile | believe we nust
continue to work with nonmarket econony countries to
foster reform | also believe that our manufacturers
and farners should have conplete access to the full
range of U S. trade renedy laws while we wait for
nonmar ket econom es to choose when, and indeed if, to
make the reforns necessary to graduate to nmarket
econony status. This includes the U S. countervailing
duty | aw

As many of you know, since 1980, the
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Depar t nent of Commer ce has declined to hear
countervailing duty cases against nonmarket econom es
i ncluding China because it clained that the Tariff Act
of 1930 did not require themto do so. So in effect,
U.S. producers cannot fight illegal Chinese and other
nonmar ket econony subsidized products until China
chooses to change its econony and the Departnent of
Commer ce grants China market econony stat us.

In ny Vi ew, this 'S absol utely
unacceptable, particularly so at a tine when our
manuf acturers are facing a serious donmestic crisis.
That is why |, along with Representative Artur Davis,
have introduced H R 3716, legislation which currently
has the support of over 50 Menbers of the House and
would sinply require the Departnent of Commerce to
hear countervailing duty cases against nonmarket
econony countri es.

H R 3716 does not change any other aspect
of CBD law, including the statutory requirenments by
which the Departnent of Commerce evaluates the nerit
of the case. | am hopeful that the Admnistration

will evaluate this |legislation and consider supporting
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CBD cases against NMEs are not a strange
or inpossible concept. This type of trade renedy is
fully consistent with our WO obligations and should
apply to both nonmarket economes, as well as nmarket
econom es.

Thank you for your patience, M. Chairman,

and | wel cone any questions fromthe panel.

MR JOCHUM Thank you, M. English.
Again, | want to thank you for taking the tinme to be
with us. | thought you nade a very thoughtful and

constructive statenment and laid out of issues that
we're going to have really grapple with over the
com ng nonths and maybe years.

| do take your point about consulting with
Congress as soneone who has spent half his career as a
Senate staffer, | think | realize the inportance of
working with Congress on an issue of this inportance,
so | can commt to you today that we will continue to
do that and our door is always open to you and your
staff, if you have questions or input into this

process, but we will work very closely with you on
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this as we go al ong.

CONGRESSVAN  ENGLI SH: W're very gratefu
for the opportunity to provide input and | think we'll
be hearing fromnore of ny colleagues as this progress
pr ogr esses.

MR JOCHUM  Very good.

CONGRESSVAN  ENGLI SH: | thank all of you
for the chance to appear.

MR JOCHUM Thanks very nuch. e

appreciate it.

Now | need to go back to introductions
because | was remss in mssing one of our
di stingui shed panelists. On the political spectrum

" mnot known for just looking to ny left and ignoring
ny right, but in this case, that's exactly what | did
and | mssed M. Terry MCartin, who is the Drector
of Monitoring Enforcenent for China for the Ofice of
the U S. Trade Representative. So at this tine, 1'd
like to thank Terry for joining us and recogni zing him
for any opening statenment he may want to nake.
Thanks, Terry.

MR M CARTI N Thank you, Jim | woul d

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

22

just like to thank the parties for their detailed
subm ssi ons. | think despite the short notice, many
i nportant issues were raised regarding the nature and
wor kings of China's econony. Two issues | would
highlight are the Chinese currency practices and
China's | abor practices.

W |ook forward to our discussions wth
t he Chinese governnent on all of these issues. Thank
you.

MR JOCHUM Next on our witness list is
M. Dai who is the Mnister Counsel for the Enbassy of
China and | don't know if M. Dai is here, but if
you're here, M. Dai, please cone up to the front.

I"'m wondering if we could
recognize M. Terry Stewart. Is Terry wth us?
Terry, can you junp up one in the order?

MR STEWART: Good norning. It's a
pl easure to be here. M/ nane is Terrance Stewart.
|'m the managing partner of Stewart & Stewart, a |aw
firmhere in tomn. We have been involved before this
Agency on trade renedy mtters for nmany years,

including cases involving the People's Republic of
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Chi na.

The question presented today is given
China's interest in achieving nmarket econony status
for purposes of U S anti-dunping law, and given the
establ i shnent of this working group, to address that
aspiration, what issues should be taken wup that
reflect distortions in the Chinese econony that should
be addressed prior to China's being treated as a
mar ket econony under U. S. | aw

The paper that we presented identifies 11
categories of issues, as well as sone suggested
benchmarks that the U S. should use to gauge whether
Chi na has achieved sufficient progress in its reforns
to be considered a nmarket econony under U S. | aw.

Wiile China has undertaken significant
reforns as part of its efforts to join the WIO and in
nmore recent years, to conply with its obligations,
there remain many distortions wthin the Chinese
econony which result in trade flows or the |ack of
trade flows that are not in keeping wth the
functioning of the market econony. Because of China's

inportance to the global trading system and the
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unprecedented bilateral trade deficit that the U S
has with China, it is inportant that the full array of
distortions be addressed prior to China's being
accorded market econony status. Mai nt ai ning such a
position is in the interest, not only of the United
States, but also of those interests within China that
are pronoting economc reform

Let ne turn then to the statutory criteria
as a starting point for the identification of issues.
As you're aware, Section 19 U S.C 1677, paragraph 18
identifies five specific factors and a sixth catch-al
provision that the Departnent nust consider in
anal yzi ng whether a country should be classified as an
nonmar ket econony. CQurrency, in terns of whether it's
convertible; wage rates, in terns of whether they
result from free bargaining between |abor and
managenent , ] oi nt ventures and ot her I nvest nent
nmeasures, whether they're permtted and to what
extent, the extent of governnment control or ownership
of the means of production; the extent to which the
governnment controls the allocation of resources and

price and output decisions of enterprises; and the
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basket category, other factors that the Departnent
consi ders appropri ate.

In ny witten coments, we address 11
factors, many of which are critical to many busi nesses
in the United States and we believe are all critical
to a classification of a country as a market econony.
Qur paper suggests benchmarks that should be applied
for each factor. The list that we have is not
intended to be exhaustive but is, in our view, a
mnimum list of factors and benchmarks that should be
establ i shed by the United States governnent.

The remainder of ny remarks today |'ll
focus on sone broader topics and then provide a short
summary of our reconmmendati ons.

First, in this exercise, it's inportant to
remenber that the United States negotiated the right
to apply and China agreed to the application of the
NME net hodol ogy for 15 years after its accession into
the WO Considering the transition periods that
China sought and obtained on a variety of WO
commtnents and the likely difficulties that China has

had and will have in bringing its system into full
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conpliance with WO accessi on comm tnents, the 15-year
period was a recognition of the |ikelihood that
China's econony would continue to have significant
distortions for an extended period of tinme after
accession; hence, warranting a different approach to
how Chi nese goods are handl ed under U. S. trade renedy
| aws.

Wiile the U S. may choose to apply its NMVE
nmet hodol ogy to China beyond the 15-year period, if
warranted under U S. law, China has agreed that the
U S has a right to continue to treat China as an NME
and to apply the NME nethodol ogy until Decenber 11,
2016, subject only to national |law requirenents in the
US  Stated differently, if China desires a speed up
in its treatnent as a market econony under U S. |aw,
it is China's burden to make the economc reforns that
woul d warrant a different treatnent.

Second, in considering what would be
needed for China to obtain a change in status under
US law, the US. should require the achievenent
mar ket econony reforns that are reflective of the size

and inportance of China's econony and the gl obal
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trading system Thus, we believe that the Departnent
shoul d use benchmarks that conpare China's economc
and market reforns to the operation of other ngjor
trading nations, in particular, OCECD countries. Thi s
is an appropriate benchmark given China's influential
position in world trade.

Third, the Departnment should exam ne all
aspects of the Chinese econony that distort the
internal market and/or that distort trade flows from
the U S to China fromChina to the U S. and in third
mar ket s. | f one uses those standards of evaluation,
we believe there are at least 11 issues that nust be
addressed. A summary of those issues was contai ned on
pages 17 and 18 of our witten coments.

In sunmary, the issues and benchmarks are
condensed to 10, as follows: first, respecting
currency convertibility. The Departnment shoul d
examne whether China has dismantled its currency
exchange controls and has &established a freely
floating currency. Mnimally, China' s currency should
be realistically valued so as to approximate its

underlying value vis-a-vis the United States dollar.
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Second, regardi ng wages, whether wages are
freely bargained, the Departnment should exam ne
whether China has fully inplenented the ILOs core
| abor standards, in particular, the rights of freedom
of associ ation and coll ective bargai ni ng.

Three, regarding joint ventures and other
i nvestnment neasures, the Departnent should review
whether China has fully inplenmented its WO trading
rights obligations, whether China's restrictions on
foreign investnments are conparable to those in the
United States and other OECD countries, whether China
continues directly or indirectly to require technol ogy
transfers as a de facto condition for investing in
China, and whether China has fully conplied with its
obligations under the terns of the agreenent.

Fourth, regarding governnment ownership or
control of the means of production, as well as control
over the allocation of resources and over the price
and output decisions of enterprises, the Departnent
should exam ne whether the level of central,
provincial and |ocal governnment ownership or control

is at or below the average for CECD countries.
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Fifth, regarding intellectual property
rights, the Departnent should review whether China's
enforcenent efforts have reduced the level of |IP
piracy to that equivalent to or below the |evel for
CECD countries, as well as whether there are effective
means in place to enforce clains against other forns
of IP lawsuits.

Sixth, regarding trading rights and price
controls, the Departnent should determne whether
China has elimnated state trading and designated
trading for all goods.

Sevent h, China's banking sector, t he
Department shoul d revi ew whet her Chi nese banks operate
on commercial principles such as whether |oans are
based on commercial considerations reflecting actual
risk and whether the level of bad debts in China is
equi valent to or bel ow the average for OECD countri es.

Ei ght h, regar di ng subsi di es, t he
Departnent should exam ne whether China has conplied
with its WO subsidy obligations as reflected in the
SCM agreenent, it's protocol of accession and its

working party report and in particular, whether China
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has elimnated export subsidies and phased out
subsidies to state-owned enterprises operating at a
| oss.

Ninth, regarding state owned and state-
invested enterprises, the Departnment should review
whether the level of China's SOEs and SIEs matches or
is below the average for CECD countri es.

Finally, regarding discrimnation against
foreign goods such as the VAT, a discrimnation on
sem - conductors, the Departnment shoul d exam ne whet her
China has elimnated all fornms of discrimnation
agai nst foreign goods that are inconsistent with WO
obl i gati ons.

Thank you for the opportunity to appear
today and express ny vi ews.

MR JOCHUM Thank you, Terry, and for
those of us who are famliar with your work, it's
al ways very conprehensive and thought-provoking and I
think you' ve net that standard again today, so |
appreciate it.

|'"m interested in the choice of the CECD

countries as a benchmark and | think that's a useful
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t ool . " m wondering what the Departnent has done in
the past, if you're famliar wth previous graduations
and how we've nade that conparison and whether we use
sort of all the other countries that have been
previously graduated to market econony status, whether
we used sone subset of that or whether -- what
benchmark at all did we use in those proceedi ngs?

MR STEWART: Of the top of ny head, M.
Chairman, | wouldn't give you a response to that.
What | would say is that since the request from China
has been tell us what it is we need to do and what the
standards are, that these are reasonable standards in
light of the economc inportance that China has
assuned.

As you stated in your opening coments,
should China at sone point wish to have a fornal
review by the Commerce Departnent, it is entitled to
do that and you wll do it on the record, based upon
t he subm ssions that are nade.

But considering the size and inportance of
t he Chi nese econony to suggest to themthat a |evel of

state control greater than that of other major trading

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

32

partners in the world would be deened a reasonable
benchmark does not take into account the distortions
t hat exist. One could use the U S as the standard
but in fairness there, we have nmajor trading partners
who do have state-owned enterprises, state-invested
enterprises to a significant extent. And using those
as conparisons seens to ne is a fair mddl e ground.

MR JOCHUM I'd invite the panelists to
ask any questi ons.

Shaun?

MR, DONNELLY: Thank you. M. Stewart, in
your subm ssion, you talk about the Chinese not fully

enforcing sone of the laws they already have on the

books. Do you have any suggestions of what the
international community or the US., in particular,
mght do, in general, to try and encourage that
process?

MR STEWART: Thank you for the question.
You know, we have done two reports for the U S. -China
Comm ssion that have |ooked at China's efforts to
bring itself into conpliance with the obligations that

it undertook as part of its accession. And | believe
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that the Admnistration, both this Admnistration and
prior Adm nistrations, have believed that rule of |aw

in China was a process and was not sonething that

woul d happen qui ckly. If you look at intellectual
property, the history of i ntellectual property
agreenments, | think we're now approaching 20 years of

agreenments with China and if you were to ask Anmerican
industry how things have gone they would say that
there has been increnmental inprovenents in that area.

So on sone areas, it's not clear because
you're tal king about cultural changes. You're talking
about major institutional changes and those are
changes that will, | believe, cone as they have cone
to date slowy and only with timne.

In fairness to the Chinese governnent, |
t hi nk those who have watched it have been inpressed in
the recent years with the anmount of effort that has
been nmade to try to reach out and get the education
| evel going down to the various levels that are needed
to start the process, but it wll not be a quick
journey and | don't know that there's nuch nore that

you can do with what you have been doing. | thought
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that what Honeland Security and Custons have been
doing over the vyears in terns of working in the
country and trying to hel p educate Custons enforcenent
for border issues is an inportant aspect. | think all
of the technical assistance that governnents around
the world have provided China is very inportant to
China's achieving the status it wishes to achieve.

M/ comments are intended to say China is
obviously a very inportant trading partner for the
United States. W have a right to a bal anced bargain
and the comments in areas where change is needed don't
suggest that they haven't nmade efforts to nove
f orward. It's sinply an indication that it's a |long
road and a broad road, sonmething that | believe many
in the governnent understand.

MR LOEVI NGER Thank you, M. Stewart,

and | appreciate the conmments you nade. | had two
guesti ons. Ohe was on an issue that both you and
Congr essnan Engli sh rai sed about currency

convertibility and country's exchange rate regine and
as you nentioned, the |aw about nonmarket econony

status tal ks about the convertibility of a country's
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currency.

And there are many countries in the world
that have conpletely convertible currencies, but have
a fixed exchange rate regine and even though, as |
said, we have been pushing China very hard to nove to
a nore flexible exchange rate regine, it would be
interesting, very inportant for us to hear your views
on how you think nonmarket econony status should
relate to these two sonmewhat separate things. And
just to give the exanple of Hong Kong, Hong Kong has
probably one of these nbst open economes in the world
and certainly the Hong Kong dollar is freely
convertible into any other currency, yet they have a
pegged exchange rate.

MR STEWART: Fai rness of disclosure, our
firm has been serving as co-counsel to the Fair
Currency Alliance on its concerns about the currency
and | think if you look historically, mnmany nations
have quote unquote had pegged currencies and you have
had periodic revaluations or devaluations when there
has been di sl ocati on. In, | believe, recent history,

there has been no country that has bought up as nuch
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foreign currency to maintain the peg as China has
done. And to the extent that economsts differ over
the extent, there is alnost no difference that the
currency is seriously underval ued. Since this is
happening by state action, it is a pretty classic
exanple, | believe of what the statute was concerned
about, nanmely a governnment interfering wth the
operation of mar ket forces to advant age of
di sadvantage certain parts of the econony or certain
parts of gl obal trade.

To the extent that there is a belief that
you have undervaluation that may be as high as 40
percent and there have been sone nunbers that suggest
hi gher than that, it would go a long way to explain
the pretty system c underval uation, not sinply of U S.
goods, but of goods around the world in sector after
sector. The textile and apparel sector, for exanple
the information that has been put forward by many
textile conmpanies is that prices out of China are 30
percent bel ow anyone in the world.

It is always possible that you can be a

super start in certain sectors, but if you were to
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take a look at U'S. inport statistics over the |ast
five, seven years, what you would find is that China
has rewitten the rules of economcs, if that is the
case, because they seem to be wunder the world in
al nrost every product category by 15, 20, 30 and 40
per cent. Many of us believe that that's due to an
underval uation of currency. This is not a situation
where it's been pegged and when forces put enornous
pressure on the country to nove that there's been a
reval uati on. Those of us who have been working wth
the FCA certainly believe that a serious revaluation
of the currency would take a lot of pressure off of
the system both within China from an inflationary
point of view and in terns of the operations. So we
think it is totally consistent with an exam nation of
what are the issues that need to be addressed and |
think that that's why you wll probably hear that
issue raised by a |lot of fol ks today.

MR JOCHUM  Thanks, David. Arnold?

MR LEVINE: You nentioned as one of your
benchmarks the extent to which China is in conpliance

or has inplemented the 1LOs core |abor standards,
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especially nentioning freedom of association and
col l ective bargaining. Do you believe it would be a
sufficient condition for China to sign on to the
various conventions to neet the standard of having
wages freely set or is there sone other standard you
woul d appl y? And also would you comment on the
rel evance of the other core |abor standards which
don't deal wth freedom of association and collective
bar gai ning and whether those are truly nmeasures that
shoul d be applied in this instance.
MR STEWART: Thank you for the question.
In our paper, | think probably the |argest section of
the paper is devoted to Ilabor issues and |abor
concerns. And | believe that the concern that was
expressed by Congressman English as to whether China
has adopted laws which, it's ny understanding they
have adopted laws in a nunber of the |abor standards
area, is not the test. The test is whether or not the
system is operating where people, in fact, have the
opportunity to bargain for their wages, join unions,
if they wsh to join them be free from forced | abor

and the other criteria that are typically recognized.
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In our paper, we cite largely from the
State Depar t ment 2003 report whi ch docunent s
significant areas that are perhaps not wunusual in
devel opi ng countries, but devel oping countries, by and
| arge, are econom c juggernauts |ike China. And if
one is |ooking at whether that causes distortion which
was ny understanding of the issues that you' re |ooking
to do, then insuring that all maor factors of
production are operating in market econony context are
inportant. So we believe that the test has to be how
the labor rights are, in fact, operating within the
country. The AFL-CIO filed a 301 petition on |abor
right concerns that docunented a host of issues, many
of which are supported by what has been in the State
Departnent report. The fact that the case wasn't
initiated, at least fromthe statenents that were nade
at the press conference, indicated that it wasn't that
there wasn't a recognition that there are serious
| abor issues, but that there are other ways that the
U.S. was hoping to nove that particular issue forward.

So we believe all of the issues in the

core labor standards are inportant and that the test

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

40

isn't whether laws are on the books because there are
| aws on the books in many of the areas. It's really a
question of State Departnent type of analysis, are
meani ngful | abor rights, in fact, being enjoyed; hunan
ri ghts bei ng enjoyed.

MR JOCHUM Terry, | think you bore the

brunt of being our second wtness, but | appreciate
your responsiveness. It was very helpful to wus.
Thanks.

Now 1'd like to recognize M. Dai. M.
Dai, the Mnistry GCounselor of Economcs for the

Enbassy of China who would like to present a statenent
on behal f of the governnent of China.

M. Dai, thanks very much for joining us
t oday.

MR DAl: Sorry to be late. It was
because of traffic. I think that the Chinese
governnment has provided the witten comments to the
Commerce Departnent. Today, | just want to deal wth
sonme points. M remarks won't be | ong.

The governnent of the People's Republic of

China appreciates this opportunity to nake a
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presentation in this public proceeding of the US
Department of Commerce. W welcome this opportunity
to speak to you why we believe it is tinme for the
United States to change its designation of China as
nonmar ket econony and to recognize China as nmarket
econony.

Now | just would like to clarify sone
points with regard to China's WO accessi on agreenent.
Sonme probably have heard that the U S. governnent
should treat China as a nonmarket econony for a full
15 years because they believe that this is what China
agreed to. However, that is not what China's WO
accessi on agreenent requires. I ndeed, the agreenent
specifically provides that countries such as the
United States are required to stop treating China as a
nonmar ket econony once China establishes a nmarket
econony without waiting until the end of 15 years.

The 15-year period is a nmaxinmum not
m ni mum The fact is that China has changed and it
has changed a |ot. | ndeed, since China becane a WO
menber, countries such as New Zeal and, Singapore and

Mal aysia have recognized China's nmarket econony
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st at us.

Secondly, we would like to clarify the
issue that we suggest should be addressed in
considering China's nmarket econony status. As WO
menbers, both China and the United States are
commtted to a rul e-based system of trade and dispute
resol ution. Wthin this system anti-dunping duties
are exceptions to the general trading rules. These
exceptions exist solely to provide a renedy for export
price distortions. They are not neant to punish.

For market econony countries and fairly
| ow export pricing is renedied through anti-dunping
proceedi ngs, using whole market prices at the primry
benchmar k. In contrast, for countries designated as
nonmar ket econony countries, anti-dunping neasures is
not based on whole narket sales, but based upon a
surrogate country anal ysi s. Thi s nmet hodol ogy
introduces its own price distortions and can create
unfair and unrealistic results. Wether China should
be treated as a market econony or as a nonmarket
econony is really an issue of which nethodol ogy woul d

be the fairest way in pricing any unfair export
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In this connection, China observes that

governments worldwi de intervene in their econom es.

Governnents in market econony countries provide trade

distorting subsidies, controlled interest rates, own

production and trading conpanies, controlled natural

resources, intervening in foreign exchange markets and

i nposed currency controls, regulated

conditions of

conpetition and even set prices for setting goals and

servi ces.

Therefore, the question

of whether a

country is a market econony necessarily is a question

of a degree and not absolutes. The United States, |I'm

sure, recognizes in its six factor

test.

mar ket econony

China believes that the distortions exist

in all economes, therefore in assessing whether the

Chi nese econony is a market econony, the central

guestion is not sonething whether distortions exist,

but rather whether the nonmarket econony anti-dunping

met hodol ogy is better suited to renedying the alleged

di stortion.
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i ght sone of

t he nunmerous mar ket econony changes that have occurred

in China. China's econony today is very different

from the centrally planned econony of
China's economc reform started in 1978

China set the goal to establish a market

decades ago.
: In 1992,

econony. In

2002, China proclained to the world that it has

established a prelimnary system of mar

ket econony.

Since China becamre a WO nenber, people have w tnessed

a |lot of new devel opnents which include constitutional

recognition and protection of pr ope

rty rights,

dramatic restructuring, reorganization and reduction

of state-owned enterprises, rising dom nance of the

private sector in the Chinese econony,

opening up to foreign investnent.

and further

The world has wtnessed the astounding

transformation in China' s econony. China is now an

i nportant stakeholder in the global treaty system

This gromh stens from the opening of th
private enterprises and nmarket forces.
the world's third largest inporter and

| ar gest exporter.
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In light of these developnents, the
Chi nese econony is operating on the basis of nmarket
principles towards sufficient extent that its donestic
process and costs should be used as a basis for
calculating nornal value in US. anti - dunpi ng
pr oceedi ngs.

The Chinese governnent |ooks forward to
di scussions with the United States on the issue of
revoking China's current nonmarket econony status and
recogni zing China as a narket econony for purposes of
U S. trade | aws.

In closing, | want to enphasize that
treating China as a narket econony, not only benefits
China, but also benefits the United States. | mports
from China benefit U S. consuners and U S. industries
and help create jobs in the United States. Additiona
duties that are inposed unfairly in inports from China
hurt significant U S. interests.

So China welcomes this process. It
represents the beginning of China-U S discussions on
this inportant issue. W hope that this process wll

move forward and |ead to the recognition of China as a
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mar ket econony.

Thank you for your attention.

MR JOCHUM  Thank you, M. Dai, for your
presentation on behalf of the governnent of China. I
know we'll have a lot of opportunity to talk in the
future and as you know, part of our group wll be
comng out to China in July for the first neeting,
bilateral neeting of the Structural Wrking Goup, so
we appreciate your help in facilitating that process
and we'll be in touch. Thanks a |ot.

W nove down the agenda. | now would I|ike
to recogni ze representatives on behalf of the United
St eel workers of Anerica. | think | see our old
friend, Bill K inefelter here. Bill, thanks for
j oi ni ng us.

MR, KLI NEFELTER Good norning, Chairnman
Jochum nenbers of the Working G oup. M/ nane is Bil
Klinefelter. I'm the legislative and political
director of the Steelworkers Union and it's a pleasure
to be here to offer this testinony in regards to China
and its status as a nonmarket econony. W're the

union representing workers producing a variety of
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steel and other products that face conpetition from
Chi nese inports, sonme of which have been the subject
of anti-dunpi ng procedures.

The USWA has a strong interest in the
topic before the U S -China JTCC Wrking Goup on
structural issues, that is, what issues are relevant
to a consideration of China's aspirations to be
recogni zed as a market econony country for the purpose
of U S anti-dunping |aws. The Departnment notice
stated that the focus on such issues as structural
characteristics of the Chinese econony that appear to
be inconsistent with the normal experience of a market
econony, as well as Chinese governnent policies and
practices which have potential to distort the market
in US. -China trade.

M/ witten comments and ny testinony today
focus on two aspects of the Chinese econony and
governnment policies that are not consistent wth
mar ket economes and have nade nmarket distortion
ef fects: the status of labor rights in China and
Chi nese subsi di es.

First, however, I1'd like to note it's
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inportant to keep in mnd that the nonmarket econony
met hodol ogy that is wused in anti-dunping procedures
involving China is a right that the United States
negotiated as part of China's accession to the WO
Because China has admtted to the WO before it can
fully conply with all WO obligations, the United
States negotiated the right to continue to apply NMVE
met hodol ogy in anti-dunping procedures for 15 vyears
followwng China's accession or wuntil Decenber 11,
2016.

As China agreed to this condition, the
right should not be Ilightly dismssed. To that
extent, China is able to clearly denonstrate the
mar ket condition prevailing econony and then it can
satisfy US. law criteria for market econony, China
may request the NVE nethodology cease to apply.
However, it is incunbent upon China to put forward the
evi dence that supports any change in China's status as
an NME and as one who |obbied extensively on China
PNTR, | believe that there are tremendous anount of
Menbers in the Congress of the United States who

agreed to China PNIR sinply because of this and the
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assurances that it gave them that China would be
treated as a nonmarket econony for 15 years. And |
bel i eve extensively on the HIIl, whether it's rightly
or wongly, there is a strong belief that that was
what the intention of what they were voting on was to
be.

Regards to labor fights in China, the
statute defining a nonmarket econony country sets out
six factors that the Departnment nust consider. The
second of these concerns are the wage rates that are
determned by free bargaining between |abor and
managenent. On this point alone, China would fail the
test of consideration as a market econony country.
| ndeed, China's record with respect to allowing free
col | ective bargai ning between |abor and managenent is
woeful . Mreover, China's denial of |abor rights has
a distorted effect on U S -China trade. By giving
Chi na- based producers an unfair cost advantage,
China's failure to provide <core |abor rights
ultimately results in the loss of U S. manufacturing
j obs.

As a menber of the ILO China is bound to
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respect, pronote and realize ILO core |abor standards,
including conventions on freedom of association and
col l ective bargaining. China's failure to respect,
pronote and realize these rights is well docunented

The recent Section 301 petition filed by the AFL-C O
concerning China's |abor practice provides a cogent
evidence that China does not neet the standards of
free bargaining that are comon to mnarket econony
countries. In particular, petition notes that the PRC
uses all organs of state power, the Communist Party,
the People's Liberation Arny, the People's Arned
Police and the Public Security Bureau, the political
police, the Labor Departnent -- not ours -- and the
State Structural Procurial and Penal Systens to
suppress workers' rights of associations, rights of
collective bargaining and the right to strike. In
other words, the entire system as we wused to
experience in the comunist systemin the Soviet Union
and the Eastern European countries, the entire focus
of the state is to prevent and elimnate the formation
of free Jlabor unions and the exercise of free

col |l ecti ve bargai ni ng.
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Thus, factory workers in China are wholly
denied the fundanmental rights of association and
collective bargaining by law and practice. Simlar
conclusions regarding China's denial of the rights of
free association and collective bargaining have been
voi ced by, anong others, the Congressional Executive
Comm ssion on China in their annual reports and in the
Department of State's Annual Country Reports.

In regards to subsidies, in addition to
the five enunerating factors, the NME statue provides
the Departnent to consider other relevant factors as
appropri ate. Among these others factors, we believe
that the Departnent should include in consideration of
China's conpliance with its WO obligation respecting
subsi dies and the degree to which China subsidized its
donestic industries; these factors, particularly where
Chi nese  gover nnent policies and practices are
distorting the market and U. S.-China trade.

In the accession protocol China agreed to
elimnate all export and inport substitution subsidies
as well as to phase out subsidies provided to certain

state-owned enterprises running at a loss. China also
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commtted to notify all subsidies in accordance wth
the WO subsidies agreenent. China has not fully
conplied wth these commtnents. China has yet to
submt any subsidy notification required under WO
agreenent . Thus, we don't know whether China has
elimnated all export-inport substitution subsidies or
subsidies operating at a |oss. However, USTR has
expressed doubt. In its annual report to Congress
regarding China's WO conpliance, the USTR has noted
the U S industries believe that China continues to
use export subsidies for agricultural products,
especially corn and cotton, as well as for a range of
i ndustrial products including high tech electronics,
textiles and steel.

Moreover, as the WIO s second transitiona
review nmechanism concluded in Decenber 2003, China
acknow edged it provides export contingent tax relief
to foreign investors and with respect to subsidies
provided to SOEs operating at a loss, the U S. raised
concerns at the second TRM that China had not phased
out these subsidies as it conmtted to do. Subsidies

caused nmarket distortions. China's steel industry
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which is now the world's largest has as in the past,

receives and continues today to receive governnent

subsi di es, governnent-support subsidies. Chi na has
subsidized the steel industry through various
measur es, i ncluding governnent-planned investnent,

| oan forgiveness and debt for equity swaps.

In its July 2000 dobal Steel Study, the
Departnent of Commerce reported that the Chinese
governnent's allocation and use of investnent funds
were based in large part on nonmarket signals. Such
gover nment subsidi es which are not based on conmercia
consi derations distort the market conditions and U.S. -
China trade by encouragi ng expanded capacity in over
production leading to price instability and dunping
Any consideration of China's aspirations to market
econony status nust address the narket distortions
caused by the Chinese governnent's subsidies to the
steel industry to other industries and to SOEs
operating as a | oss.

As Chairman Jochum and staff are well
aware, we are deeply engaged in subsidy negotiations

at the CECD. And as they are also aware, the union
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and the industry, but the union and in particular, I
will speak for us, we are deeply concerned about the
future of global steel and gl obal capacity issues. W
believe that this little flux that we're going through
now is a brief and tenporary stage of prosperity for
the American steel industry.

The 201 that the Admnistration granted
did give the industry a period of tinme in which to
consol idate and that consolidation has gone forward at
a fairly rapid pace and has hel ped the Anerican stee
i ndustry, but we view China as |loomng on the horizon
as the largest producer of steel, the largest inporter
of steel, the largest consuner of steel inputs and
wonder, wonder, what the global steel situation wll
be a year, two years fromnow if those rapid rates of
growh that China has experienced in the 9 to 10
percent, depending on who you talk about, begin to
slide and they cone down to a nere 5 percent growh
rate. Wiere will that steel go? Wuat wll the United
States be able to do about it? And so from the
union's perspective, all defense nechanisns that we

can have in place to preserve and protect the American
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steel worker jobs, that's what ask of you. | thank
you.

MR JOCHUM Thank you, M. Klinefelter.
Questions fromthe panel ?

M. Levine?

MR LEVINE: Thank you for your statenent.

| appreciate it. | think we all would acknow edge
that there have been great changes in the Chinese
econony over recent years, including, for exanple, the
spi nof f of many state-owned enterprises.

Are you aware of any sectors or |ines of
busi ness where sonet hi ng approaching freely negoti at ed
wage rates m ght exist?

MR, KLI NEFELTER: Wuld you just repeat
that again, | didn't quite get what you neant?

MR LEVI NE: Wth all the -- your
statement presents pretty much as a nonolithic case
that there is no free setting of wages in China. |'m
just wondering whether in light of all the economc
change and change in the business that has taken
pl ace, whether there are certain pockets, perhaps now

in sone of these new industries, these spun off
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industries from the state-owned enterprises, where

there are these vestiges of freely negotiated wages?
MR KLINEFELTER: |'m not aware that there

is any areas, or pockets, of free association or free

collective bargaining as we know it here in the United

States or in Wstern Europe. | will look into it, but
|"'m quite sure and | will ask the AFL-CIO to comment
on it as well. | have never heard that there is in

any respect, any free association allowed in China and
thus, wthout free association, you can't have free
col I ecti ve bargai ni ng.

MR JOCHUM M. Donnelly?

MR DONNELLY: Thanks, M. Klinefelter.
Could you speculate and | guess it is a specul ation,
if we had free association and free «collective
bargaining in China, what inpact that would be likely
to have on wage rates in China which are obviously
| ow? Thanks.

MR KLINEFELTER | think that many peopl e
| ook at when the Anerican |abor novenent talks about
whet her people should have free association and free

collective bargaining as another nethodology for us
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i nposing protectionism it is not. W believe that if
we can raise all the boats in the world, then the
world will be a better place and that trade will then
be free and equitable because as the Chinese people
grow and progress in their income -- | saw sone
figures the other day and | found these figures to be
alarmng. By the year 2050 China will be the biggest
econony in the world by these estimates, but also
included in those estimates, the Chinese per capita
i nconme in 2050 would be $10,000. Well, $10,000 is not
the kind of person who goes out and buys the goods and
services that is provided by the United States and
ot her devel oped countri es. And so | think that what
we're saying is in order to get China to the point
where it is a truly developed country, a truly free
market, it nust have those nechanisns that are
included and part of that is collective bargaining
which will over tinme raise the rates. | nmean if you
go back, these are all historical trends. If you go
back in the history of the United States when the
Anerican | abor novenent started in the 1930s what were

the wages in the basic steel industry then? | nean
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they were dollars per week. But if you ook at now, a
steelworker is a mddle class job here in the United
States. And what labor's intent is is to have mddle
class jobs throughout the world so that we have
markets for American goods and so that we have a
rising standard of |living for all people and an
equitable distribution of the wealth of the planet.

MR JOCHUM M. Klinefelter, | just have
a quick question. Cbviously, you know, we share your
concerns on gl obal subsidies in the steel industry and
| really appreciate the close working relationship
we've had with the union on that issue. Sone have
suggested this norning that we now take a big step and
start applying our CBD | aw to nonmar ket econom es such
as China. And obviously, if we were to do that at
sone point under our CBD | aw we have to nmake specific
findings of subsidies. W have to tie it to exports.
W have to find that it's specific to an industry
i nstead of nore broadly avail abl e.

" mwondering if you point out a nunber of
subsi di es and obviously we agree that China has failed

to make the notifications required under the WO, but
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we woul d have to get much nore in-depth information to
actually pursue a CBD case and |'m wondering if you
have any of that information or 1'm sure you don't
today as it would have been in your testinony, |
guess. "Il seek a pledge to work closely with you,
if and when we get to that point, but that would be a
very practical obstacle to us, proceeding on that
front at this point in tine. So | would just say
we'll have to work with you and others on that.

MR KLINEFELTER  And as always, we would
be nore than happy to be working with you and wth
counsel that we have in regards to these matters that
you know so wel | .

MR JOCHUM Thanks, Bill. I think we
have one question from Ji m Leonard.

MR LEONARD: Jim Leonard with Ofice of
Textiles. W work very closely with both the Enbassy,
M. Dai's office here as well as the Chinese
government and the Chinese industry to do all the
kinds of things that we're talking about in ternms of
the Chinese textile industry which is significant.

| think we all agree that certainly China
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is making progress, albeit very slow They nake
significant coments to us about the level of the
state-owned enterprises and how they've gone fromthe
50 percent down to 5 or 10 percent. And yet, when we
talk to individual conpany representatives, they
declare that they are a private conmpany, we own 51
percent and the state owns 49 percent. So it gets
into a definitional 1issue of state-owned versus
private-owned facility.

| wonder if you have that -- if you know
of that same sort of situation that exists in the
steel industry, where they really wll say, you know,
we're noving away from the state-owned enterprises to
nmore private, and yet the state is still a significant
partici pant.

MR KLINEFELTER  Yes, | think that those
simlar circunstances exist in the Chinese steel
industry and | can't renenber the exact figure, but
there are many nore steel conpanies in China than you
woul d ever think. There are lots of steel and M.
Jochum can probably address that, the nunber, the

exact nunber, but it's really amazing. Wiile we've
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gone through and the Europeans have gone through a
tremendous period of consolidation, the Chinese
industry is so diffuse and diverse that | think that
they even have a hard tine getting a handle on what's
being built and created in terns of capacity in China.

China, you know, when you |ook at China,

it's sort of like 19th century America. | nmean if
they have Jay CGould, | wouldn't be surprised because
it's unfettered growth. It goes on and on. And there

are very few controls.

MR JOCHUM Further questions? Bill,
thanks a lot for your testinony. | appreciate it.

MR KLI NEFELTER:  Thank you.

MR JOCHUM Next on the docket is the |aw
firmof King and Spalding. | appreciate the w tnesses
showi ng up early because we're making quick progress
this norning and hopefully we will not run out of an

agenda before we run out of time. Thanks for joining

us today.

MR ARABA: Thank you, M. Chairnan. \%Y
nane is Steve Araba. I'"'m a partner at King and
Spalding and | am appearing here today on behalf of
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the American Furniture Manufacturers Commttee for
Legal Trade.

The Commttee is an ad hoc coalition
conprised of over 30 U S. producers of wooden bedroom
furniture and together with five |abor unions is the
Petitioner in the pending anti-dunping investigation
of wooden bedroom furniture from Chi na.

| would like to thank the Departnent for

this opportunity to testify on an issue of critica

i nportance to t he U. S. manuf act uri ng sector,
generally, and to the US. furniture industry, in
particul ar.

Rat her t han reiterate our comment s
submtted to the Departnent last nonth, | would sinply
like to highlight a few inportant aspects that are
critical to initiating any dialogue regarding China's
nonmar ket econony st at us.

As we all know, the United States
successfully negotiated as part of China's WO
accession process the right to apply nonmarket econony
nmet hodology in anti-dunping proceedings involving

inmports from China until 2016. This right is
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available to the United States unless  China
denonstrates under U S. law that it conplies with the
statutory criteria justifying graduation to nmarket
econony status. This transition period was consi dered
critical to securing passage in Congr ess of
legislation to inplement both China' s accession and
ot her provi si ons of t he U. S. - Chi na bi | ateral
agr eenent .

USTR and Menbers of Congress cited this
transition period as a basis for securing the post-
accession interests of the U S manuf act uri ng
industry. The United States should not truncate this
15-year period and undermne the bargain reached in
the U S. Congress, especially w thout a conprehensive
examnation of the Chinese econony and a clear
denonstration that China has net its burden of proof
on all relevant statutory criteria.

One key to any evaluation of the Chinese
econony, whether as a whole or on a sectoral basis, is
transparency and access to information. W t hout
verifiable i nformation and evi dence covering

structural characteristics and governnment policies and
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practices at the national, provincial and |ocal |evel,
no neani ngful dial ogue regarding China' s graduation to
mar ket econony status is possible. Mor eover, w t hout
such information in evidence, China sinply cannot
satisfy its burden under U S. |aw.

Chi na has denonstrated an unw | |ingness or
inability to be open and transparent by failing to
conply with even its general notification obligations
under the WIO. According to USTR s 2004 Foreign Trade
Barrier Report, for exanple, China has failed to nake
the required subsidy notifications since becomng a
menber of the WO In the context of the WO s
transitional review nmechanism USTR again found that
China did not provide information that would "allow a
meani ngf ul assessnment of China's conpliance efforts.”

The information required pursuant to these
WO obligations, even assumng full conpliance is just
the tip of the iceberg regarding the depth and breadth
of the information and evidence needed to denonstrate
that China should be considered a market econony. The
full ext ent of the transparency problens was

hi ghli ghted even further by USTR in the area of export
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subsi di es. According to USTR s 2004 report, it is
difficult to identify and quantify possible export
subsidies in China because of the |lack of transparency
in China's subsidy regine. Chi nese subsidies are
often the result of internal admnistrative mneasures
and are not publi cized.

At a mninmum the Departnent should
require that China publicize its national, provincia
and local subsidy regines as a condition for any
future dialogue on its market econony status. Under
U S law, a nonmarket econony is any foreign country
that the Departnent determnes does not operate on
market principles of cost or pricing structures, so
that sales and nerchandise in such country do not
reflect the fair value of the nerchandise. The
statute also requires the Departnent to consider six
factors that have been reviewed repeatedly up here.

In determning whether a country is a
nonmar ket econony, under the general standard and the
six factors, China has not nade avail able necessary
information to permt any neaningful dialogue. And

information that is available clearly shows that China
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cannot qualify for market econony status under U S
| aw. General ly, the Chinese governnent maintains an
active role in pronmoting its industries and its
econom ¢ devel opnent is currently managed through 2005
by the governnent's tenth five-year plan. Mor e
specifically, China's econony does not operate on
mar ket princi pl es because of the presence of extensive
government incentives and industry pronotion policies,
discrimnatory tax practices and anti-conpetitive
practices.

For exanple, state nonopolies in the
energy sector enable Chinese national, provincial and
| ocal governnents to offer low cost infrastructure
services to attract investnments and to support plant
expansi on. Moreover, available information shows that
provincial and |ocal governnents are avidly pursuing
export subsidies in order to develop and expand
export-oriented industries.

Additional information regarding certain
export subsidy prograns and the nassive subsidies
provided in the form of paynents to state-owned banks

for nonperformng loans can be found in our witten
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conment s.

Not ably, USTR reported to Congress in 2003
that U S. governnent subsidy experts are seeking nore
i nformation from China and are i nvestigating
substantiation practices in the textiles, steel
petrochem cal , machinery and  copper and ot her
nonferrous mnetals industries. VW would urge the
Department to add the furniture industry to this |ist
of industries, subject to such investigations and to
share the findings and nethodologies of these
investigations with U S. industry.

As detailed in our witten coments, the
Chinese furniture industry has clearly benefitted from

the governnent's direct role in developing the

production assets of the light industry along the
Chinese coast in order to facilitate exports. A
report I ssued jointly by U. S. and Chi nese

universities, for exanple, identifies a w de range of
governnment incentives in the furniture industry, such
as export-oriented policies and support for plant
expansi on. Incentives and other market-distorting

policies ained at small and nedium sized enterprises
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are also relevant to the furniture industry because
the majority of producers are snmall enterprises.

The U.S. Departnent of State's fiscal year
2004 Country Commercial Quide for China provides
anot her assessnent of how China's econony fails to
operate under market principles required for market
econony status under U S. law. The guide states that
Chi na conti nues to struggl e with econom ¢
inefficiencies and investnent disincentives created by
| ocal protectionism predatory pricing, preservation
of industry-w de nonopolies and nonopolistic practices
designed to protect the state-owned sector.

In certain areas, industrial conglonerates
operating as nonopolies or near nonopolies such as
China Telecom have been authorized to fix prices,
allocate <contracts and in other ways restrict
conpetition anong donestic and foreign suppliers.
Regi onal protectionism by provi nci al or | ocal
authorities tends to restrict market opportunities for
foreign invested enterprises in China.

When evaluating the six specific factors

under U S law, it is evident that China' s econony
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lacks the features of a narket econony. The six
factors include the convertibility of |ocal currency,
the extent to which wage rates are determned by free
bargaining, the extent to which foreign investnents
are permtted, the extent of governnent ownership or
control of the neans of production, the extent of
governnment control over price and output decisions of
enterprises and other factors the Departnent should
consi der.

In our witten comments, we provided a
series of factual information relating to these
factors, not necessarily neaning to pigeon hole any of
that information under any of these factors and nuch
of the information discussed earlier today relates to
those factors in nore detail.

What we would like to say is that first
relating to the conversion of Chinese currency, it is
still subject to strict controls. Conpani es in need
of foreign exchange nust apply to designated banks and
individuals can only obtain foreign currencies up to
certain anmpunts for a I|limted nunber of purposes

speci fied under Chinese |law. Further details of these
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currency restrictions are available in our witten
conmment s.

Second, |abor costs in China are severely
distorted due to the lack of labor rights protection
in China and the absence of free bargaining between
| abor and nanagenent. In its 2004, Foreign Trade
Barrier Report, USTR expressly found that "China does
not adhere to certain internationally recognized | abor
standards, such as the right to freely associate or
bargain collectively.” In addition, the Congressiona
Executive Commssion on GChina found that Chinese
gover nient f or bi ds its citizens from formng
i ndependent trade unions which prevents Chinese
workers from defending their owm interests in terns of
wages, working hours and work place health and safety
condi tions. The Commssion also found that wth
respect to worker rights, China is frequently in
violation of its own |aws, especially those governing
wages and overtine pay, work hours, overtine hours and
wor k place health and safety.

Wage rates are distorted further Dby

governnment nmanagenent of labor flows through the
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operation of the residency registration system As a
result of these practices, average |abor costs in
China is reportedly only 5 percent of the cost in
devel oped countries like the United States, Japan and
Germany. These distortions in terns of wage rates and
other costs of labor clearly benefit [|abor intensive
and export oriented industries such as the furniture
i ndustry.

Third, regarding investnent, despite the
fact that China has attracted a nassive anount of
foreign direct investnent, significant barriers to
investment still exist. According to USTR they not
only include general barriers such as opaque and
inconsistently enforced |laws and regul ations, but also
strict sectorial restrictions on foreign investnent,
especially in the sectors not in line with the needs
of China's national econom c devel opnent. Accor di ng
to U S conpanies, factors such as export performance
and |l ocal content are still considered by governnent
officials in deciding whether to approve an investnent
or to recommend approval of a loan from a Chinese

bank.
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In addition, as stated by USTR foreign
i nvestnment enterprises in China remain |largely unable
to access donestic and international stock markets, to
sell corporate bonds, to accept venture capita
investnent, to sell equity and to engage in nornal
merger acquisition and divestnent activity. For ei gn
exchange transactions on the capital count can be
concluded only with case by case official review and
approvals are subject to very tight regulatory
control. These barriers to capital market access are
not renoved by China's WO accessi on agreenent .

As not ed previously, regi onal
protectionism at the provincial and local |evel also
severely restricts t he activities of foreign
i nvestnment entities and joint ventures.

Fourth, the Chinese governnment continues
to own or control essential neans of production such
as land use, access to capital mar kets  and
transportation through governnent restrictions or
through state-owned or controlled enterprises. In
addition, the U S. Departnent of Energy reported only

a year ago that the Chinese governnent controls
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virtually all aspects of the energy industry,
including the ownership or control of oil and natura
gas reserves and those conpanies exploiting such
reserves.

In the furniture industry, lunber is the
main raw material for making furniture and tinber
rights largely dictate the cost of |unber. The
Chi nese governnment's ownership and control over the
allocation of pricing of tinber rights seriously
distorts costs and pricing of furniture in China. The
Wrking Goup should thoroughly investigate the
significant distortions to the Chinese econony and to
the furniture industry caused by these circunstances.

Fifth, wth regard to governnent control
on price and output decisions of enterprises, USTR
found that China maintains price controls on severa
products and services covering both state-owned
enterprises and private enterprises. The price |aw of
China, for exanple, shows that Chinese governnent
exerts influence over private entities pricing
behavi or by adjusting and controlling the price |evel

of a conmmodity it deens inportant. Based on the price
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law for exanple, the Shanghai Furniture Industry
Associ ation issued a rule on pricing behavior in the
furniture business. This set a ceiling on profits for
private furniture producers that limts their ability
to price their products freely.

Finally, other factors also indicate that
Chi na cannot be considered a market econony, including
the presence of a significant nunber of state-owned
enterprises in the econony, the continued existence of
state trading enterprises, and the state-owned Chinese
banki ng sector. Estimates regarding the nunber of
stat e-owned conpanies and their inpact on the econony
vary. The U S. Departnment of State reported that
traditional state-owned enterprises anounted to
approxi mately 42 percent of gross industrial output.
In 2001, China's National Statistics Bureau reported
that over 30 percent of enterprises were still state
owed and a further 22.8 percent were collectively
owned.

In the furniture industry, a recent study
of 72 Chinese furniture conpanies found that state-

owned conpani es accounted for 47 percent of the sales

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

75

by those conpanies. The existence of these conpanies,
as well as the significant nunber of state-owned
enterprises in the various input sectors for the
furniture industry creates substantial distortions in
t he market.

M. Chairman, as you nentioned in your
opening remarks, we are also concerned about the
extremely short tinme period and length restrictions
for submtting comments on these conplex issues. Ve
trust that the current round of comments and testinony
is not part of any U S. strategy to expedite the
unwarranted granting of rmarket econony status to
China, but rather is tendered sinply to identify a
range of general matters on which prelimnary dial ogue
wth Chinese officials could be based. VW | ook
forward to future opportunities to participate in this
i nportant dial ogue.

In sum available information regarding
the structural characteristics of the Chinese econony
and prevailing national, regional and |ocal governnent
policies and practices denonstrate that China does not

nmeet the statutory criteria under US. law to qualify
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as a market econony. China's failure to nake
avail able sufficient information on each of the
rel evant factors prevents the U S. governnent and
affected U S. industries from engaging in anything
nmore than general dial ogue. Mere statenents that
China is a market econony are sinply not sufficient
under U. S |aw

Prior to any serious consideration of
China's nonmarket econony status, the United States
needs conprehensive and verifiable evidence covering
all relevant aspects of China' s econony. Wt hout
this, the United States cannot conduct the necessary
review under U S law and cannot and should not
prematurely grant China market econony status before
2016.

Thank you, M. Chairman.

MR JOCHUM  Thank you, Araba. You raise
a nunber of inportant issues as does the dunping case
we have before us on wooden bedroom furniture which |
believe is the largest dunping case in terns of value
ever conducted by the Departnent on Chi nese inports.

Since you raised it, "1l take the
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opportunity to clarify ny opening statement again on
the issue of whether this constitutes a review of
China's nonmarket econony status and reiterate for
those who were not here previously that this hearing
and this structural witten group process by no neans
represents that review which will be undertaken at
sone point in tine, perhaps, when a petition is filed
of China's narket econony status and at that tine
parties would have the full opportunity to make
comment to the Departnent as in previous reviews under
the statute. So thanks for raising that again and
allowing ne to clarify that.

| think we do have sone questions fromthe

panel for you, if you wouldn't m nd.

Jeff May?
MR MAY: I'"'m the Deputy Assistant
Secretary for Enf or cenent . My responsibilities

i nclude the conduct of anti-dunping and countervailing
matters under M. Jochum

| really want to thank vyou for the
subm ssion that you nade and particularly the anpunt

of detail that you were able to go into on the range
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of issues. That's very hel pful to our work.

The question | have is sort of a broader
one emanating from one of the key points you spent
sone time on in your submssion relating to subsidies.
The question | have is the place that you see that
subsidy issue having in the work of the Structural
Wrking Goup as it goes forward, nore specifically,
do you see it particularly as a trade issue, a concern
about the role that subsidies may play in the Chinese
econony in terns of supporting exports and affecting
trade or are you going further in arguing that it's
also -- it also has an integral connection to their
status as a nonmarket econony in terns of the views
that you express in your subm ssion. | take note of
the earlier coments of M. Stewart relating to
benchmarking issues as we |look at them And on this
particular one, certainly there are econonies that
have subsidies in them that would constitute nmarket
economes so | guess if you're arguing there's a
connection to the status of the Chinese econony, 1'd
like to understand sort of how you see it fitting into

t hat benchmarking context and is it a matter of degree
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in ternms of subsidization in the Chinese econony that
you're pointing to or is it sonething about the nature
of the subsidies that you see as relating to their
st at us?

MR ARABA Wll, thank vyou for the
guesti on. Qoviously, it's a very broad question. I
think -- | guess the main point that we would like to
make is that we cannot be sure because the ability to
identify relevant subsidies, not just at the national
but also nore inportantly, on the provincial and | ocal
level is sort of hanstringing our ability to determ ne
whether it is trade effectual, whether it is sonething
that is fundanentally distorting the market.

As far as the furniture industry is
concerned, the export subsidies that we suspect are
being given not just for the furniture industry, but
also alnost nore relevant to the relevant inputs into
the furniture industry, are such that it's difficult
to determne the exact level of distortions in the
mar ket so from our perspective as U S. manufacturers,
we're extrenely concerned about the effects of those

subsidies within the -- as a result of inports of sone
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of those relevant products. For purposes of this
nonmar ket econony review or discussion, | think it's
inperative to |ook at those subsidies and in
particular gather information on those subsidies to
determne whether those are having an effect and
whet her the general standards set out in the statute
as far as market principles are being observed.

| think from our perspective, we don't
know enough to really provide a detailed response to
that question, but we would certainly like to have the
information to nake that evaluation for ourselves.

MR JOCHUM Thanks, M. Araba. Furt her
guesti ons?

Sure, Terry?

MR MCARTI N: M. Araba, you discuss
various forns of governnment subsidization that distort
trade with China. One of the themis the provision of
land use rights at little or no cost.

| just have two questions about that.
First, what |evel of governnment controls the granting
and allocating of land use rights in China? And the

second one is a broader question. How would vyou
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conpare China's system of granting and allocating |and
use rights to the typical market econony system of
direct private ownership of |and?

MR ARABA VWell, in response to your
first question, | think I'"'m not really able off the
top of ny head to give you a detailed response as to
the control of land use rights. Qur experience is
that they are controlled in various ways by |ocal,
provincial and national government depending on the
ci rcunstances. W can certainly provide you sonme nore
information on that at a |later date.

Could you repeat your second question,
pl ease?

MR, MCARTIN.  The second one, | was just
asking you to conpare China's system of granting and
allocating land use rights to what you typically find
in the market econony, whether it's direct, private
owner shi p of | and.

MR ARABA: It's difficult to conpare. I
think what our biggest concern from the furniture
industry perspective is the wholesale creation of

zones that are not necessarily conparable to what you
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see in market econom es. They are designed and
intended to facilitate the creation of industries, the
building of plants to specifically target an export
market and as a result of that they're able to
structure a land use rights regine that allows themto
treat certain industries that they want to focus as
far as exports much nore favorably than they would
treat other industries or even sectors, subsectors of
particul ar industries.

MR JOCHUM M. Lorentzen?

MR LORENTZEN. Thank you. M nanme is Ron
Lorentzen and |I'm Acting Drector of the Ofice of
Policy here at the Inport Admnistration and just to
conpl ement the questions that Jeff and Terry asked, |
was very inpressed by the broad range of issues and
distorting practices that you identified in vyour
subm ssion. And | guess one of the things that we've
been trying to sort through in our own mnds in
preparing for the work of this group is to keep in
mnd that it's first and forenost a process of
understanding all of the issues, both through the

collection of this information and in organizing
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our sel ves for t he meetings wth the Chi nese
gover nnent .

And if it's possible for you to do it
today, | was wondering if you could in any sense
prioritize the top three or so area that you think
woul d deserve the greatest attention at the begi nning
stages of this process, both from the perspective of
understandi ng the structure of the Chinese econony and
with respect to looking at what's apt to be the nost
di stortive anong the practices that you descri bed?

MR ARABA: \Well, provided you don't hold

me to it, | think -- rather than give you the top
three, | guess | would give you the top two and those
have been addressed in nuch greater detail today
al r eady. One is the labor costs, the inpact of

various wage and | abor issues that the gentleman from
the AFL-CI O addressed. Those have a significant
distorting effect on the furniture industry, for
exanpl e, because it is a labor intensive industry.
That, in and of itself, would be enough to deny any
mar ket econony status for the foreseeable future, so

it would see that that would be an area to at | east

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

84

ensure that sufficient information was gathered and
the rel evant analysis is done.

The other is on the «currency issues.
Those are extrenmely conplex and we have yet to grapple
wth the full effects of those, but it is a situation
where it's having a significant inpact on US
manufacturing and on the US. furniture industry.
Again, how to grapple wth those particular issues,
noving forward, | think it's going to be a |l arge task.

MR JOCHUM  Any further questions? Ckay,
t hank you, M. Araba, appreciate it.

MR, ARABA: Thank you.

MR JOCHUM | think we're going to forget
ahead, even though we're ahead of schedule. W now
have a block reserved for the law firm of Collier
Shannon Scott and | think | see representatives here
and they wll be testifying on behalf of several
interests and hopefully they can identify the order
that they will proceed, once they arrive.

MR HARTQUI ST: Good norning, gentlenen.
|'m David A Hartquist of Collier Shannon Scott. And

Bob Cassidy is going to lead with our testinony this
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nmorning on behalf of a wide range of our clients that
have issues relating to China and I wll follow up
with a nercifully brief statenent as the Executive
Director of the Conmttee to Support U S. Trade Laws.

MR CASSI Dy: Thank you, M. Chairman.
Good nor ni ng. My nanme is Robert Cassidy and |I'm the
Director of International Trade and Services with the
law firm of Collier Shannon Scott. By way of
i ntroduction and background, | served as the Assistant
U S. Trade Representative for China during the 1997-
2000 period and headed the U S. negotiating team
responsi ble for negotiating the 1999 Market Access
Agreenment wth China.

That agreenent set the terns of China's
protocol regarding China's status as a nonmarket
econony country. Today, |'m appearing on behalf of a
nunber of conpanies and industries that are vitally
interested in the issue of the Commerce Departnent's

identified and defined Federal Reqgister notice. And

l'd like to summarize those concerns that we have
submtted in witing.

|I'd like to divide ny comments into two
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cat egori es. The first relates to the procedura
approach that the JCCT Wrking Goup should follow to
be consi st ent with t he negoti ators and t he
congressional intent in examning China' s NMVE status.
The second relates to sonme of the structura
characteristics of the PRC econony and that nust be
taken into account when considering China' s treatnent
as either a nonmarket econony under our trade | aws.

Wth respect to the procedural approach,
we are concerned the Departnent's notice nakes no
mention of the intent of +the terns of China's
accession to the WO,  The accessi on agreenent shoul d
be the starting point for considering any changes in
China's status. The draft protocol and the accession
of the PRC specifically places upon China the burden
to establish that they have net the criteria for a
change in treatnent under U S. | aw

Unless and wuntil China can denonstrate
that it has met this burden, the United States is
permtted to treat China as a nonmarket econony for
the first 15 years of China's nenbership in the WO

| am concerned that the process is being
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used nore as a negotiating purposes than as a standard
of performance that nust be net by China. The
inpression that | and others have is that the
Admnistration is saying that if China can neet a
defined and limted set of conditions, then narket
econony status is justified. W disagree with that
appr oach.

Sinply put, China is a pegged economc

system of interference at |local, provincial and
central | evel s. Coupled with the | ack of
transparency, make it difficult, if not inpossible,

for US. conpanies to identify all the neasures that
need to be address in order for China to gain market
econony st at us.

It was for this reason the negotiators
determ ned the necessity to put the burden of proof on
Chi na. This process of predetermning what those
standards are run counter to the original intent of
the provision negotiated by China and the United
St at es. Asking U S. conpanies to identify the
multiple layers of official and unofficial barriers to

efficient operation of t he mar ket s in Chi na
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essentially reverses the burden of proof.

It is inportant to recall that the 15-year
period in which China would be treated as a nonmarket
econony was identified as the reason why Congress
should vote to pass legislation inplenenting China's
WO accession in the associated U S.-China bilateral
agreenment under U S |[|aw And any determnation by
the Departnent should be nmade in Ilight of a
conprehensi ve exam nation of the PRC s econony and a
clear denonstration by China that it has net the
burden of proof of all statutory criteria pertaining
to its status. Failing to do so would risk
undermning the bargained breached in the United
St at es Congr ess.

Wth these specific conditions of China's
accession in mnd, | wuld like to turn to the
rel evant, structural characteristics of the Chinese
econony that should be considered by the Wrking
G oup.

First, the Wrking Goup should consider
China's restrictions on currency convertibility and

the undervaluation of their Renm nbi. The Renm nbi
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unofficially pegged the US. dollar at a fixed
constant rate over the last decade is significantly
under val ued. Al though estimates vary, economsts
estimate that the Chinese currency is underval ued by
as much as 75 percent.

This undervaluation results in internal
and external distortions in the value of PRC goods and
services. The undervaluation represents a subsidy to
Chi nese exporters and attacks on U S. exporters, not
only for exports to China, but for exports to third
mar ket s.

We recognize that the Departnent of the
Treasury is actively working with China to set the
conditions to elimnate the underval uation. However ,
we are concerned that even with the flow to their NVB,
the exchange rate will be sufficiently nmanaged to deny
U S. exporters access to China. |In short, we believe
that even with a change in China's exchange rate
policy, the Departnent should weigh carefully whether
Chi na has established a clean or a dirty float.

Second, the Wbrking Goup should consider

the PRC s restrictions on |abor rights. Wrkers in
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the PRC are not free to organize. They are punished
when they attenpt to establish collective bargaining
rights or protest working conditions. Because of this
| ack of |abor freedom Chinese nmanufacturers tend to
rely on greater |abor input because they can obtain it
at artificially low, nonmarket prices.

Along with the nonmarket wvaluation of
other inputs, China's severe restrictions on |abor
rights distorts the true economc cost of production

W suggest the Departnent study carefully the Section
301 petition filed by the AFL-CO regarding the
nmeasures that nust be addressed.

Third, Chi na conti nues to pur sue
discrimnatory policies toward foreign investnent that
prevent foreign conpanies from conpeting in certain
st at e- owned and dom nat ed i ndustries. The

I nternational Monetary Fund reports that China inposes

restrictions, pr ohi bi tions and requirenents for
gover nment appr oval on nearly all transactions
involving capital and noney narket i nstruments,

derivatives, credit operations, real estate and direct

i nvest ment . There is an outright ban on foreign
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investors from establishing wholly-owned subsidiaries
in sonme 10 percent of all industries. Mbreover, since
early 2002, donestic Chinese enterprises have received
liberal inport and export rights fromthe Mnistry of
Foreign Trade in cooperation with the now new Mnistry
of Commerce. However, those sane rights have not been
granted to foreign investnent enterprises.

Fourth, the Wrking Goup should exam ne
the degree to which central, provincial and | ocal
governnments have nai ntai ned and/ or expanded the powers
of influence of governnment-owned and governnent-
invested enterprises as instrunents of economc
policy. The Mnister in charge of the State Economc
and Trade Conm ssion, Li Rongrong, stated in a recent
interview that state-owned enterprises are the
foundation of the socialist economc system M. Li
pointed out that the continuous increase in the
overall strength and structural optim zation of state-
owned enterprises has inproved the quality of the
public econony in China considerably. He mai ntai ned
that the PRCis commtted to using public ownership as

a means to pronote econom c and social devel opnent in
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Chi na.

The Heritage Foundation's 2004 |ndex of
Econom ¢ Freedom which rates China as nostly unfree
suggests that China's new | eadership seens inclined to
slow down or even halt mnmassive economc reforns
undertaken previously. It appears that rather than
eagerly pursuing progressive nmarket-oriented economc
policies, the PRC remains commtted to fundanental
aspects of central planning.

Fifth, the PRC continues to intervene in
the market through resource allocation and price
mechani sns. The Chinese State Power Corporation, a
cor poration, owns 46 percent of the country's
generation assets and 90 percent of the total
electricity supply assets. Al t hough there have been
plans to reform the industry, these plans have yet to
cone to fruition. A lack of energy, price conpetition
and the existence of state nonopoly power attest to
the nonmarket status of any industry that relies on
energy for manufacturing. The Chinese governnment also
controls the basic comodities for energy production

nanely all hydro-electric power, oil reserves and
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natural gas reserves in China.

The government also intervenes in the
mar ket by setting price controls on sone retail
products. An exanple can be found in color
television, China's color television industry. Col or
tel evisions have been subject to direct price control
nmeasures instituted jointly by the State Planning
Commttee and the Mnistry of Information in 1999.
These neasures establish a China-wide price floor and
introduced a periodic national reporting of average
production costs in order to normalize producers
pricing behavior. Such neasures do not conport wth
mar ket principl es.

Sixth, the Wrking Goup should consider
that the Chinese governnent remains firmly in control
of the banking sector and direct lending to state-
favored projects, businesses and individuals. Thi s
control is wused to facilitate the de facto
subsi di zati on of donestic manufacturing conpanies.

Finally, the Wrking Goup should consider
a nunber of other factors that indicate that the PRC

econony cannot properly be characterized as narket-
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based, for exanple, foreign firnse and investors cite
the inplementation of laws anmobng the nost critical
operating challenges of doing business in China. The
Worki ng Group should discuss the lack of transparency
and predictability in the Chinese |egal systemand the
| ack of consistent enforcenent of |laws in the business
envi ronnent .

The Wrking Goup should examne the
extent to which the Chinese governnent provides access
to state research and devel opnent prograns, but denies
such access to foreign conpanies. The di scussi on
should inquire into the extent of ownership and
influence of the Chinese mlitary and the Chinese
econony. And finally, the Wrking Goup should
examne the role of the governnent-owned and
controlled nedia and the extent to which these
agencies engage in direct and indirect discrimnation
agai nst foreign firns.

This last point brings ne full circle in
denonstrating the difficulty that US. firns and
industries have in identifying all of the neasures

that are critical in determning China's status as a
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nonmar ket econony country. The over | appi ng
governnmental and unofficial mneasures that inpinge on
mar ket performance are difficult to observe because
the nost obvious neasures obscure the underlying
barriers to market performance. For this reason, we
believe that the Departnent of Commerce should
establish an advisory body wth which to consult
during the deliberations of the JCCT Wrking Goup on
the issue of standards that China should neet in order
to gain market econony status, whether that status is
granted on a sectoral basis or on an econony-w de
basi s.

| thank you for the opportunity to appear
before you and | welcone any questions that you m ght
have.

Ski p?

MR HARTQUI ST: Do you want to question
Bob, or do you want nme to go ahead with ny testinony?

MR JOCHUM Wiy don't you go ahead, Skip?

MR HARTQUI ST: kay, thank vyou, M.
Jochum | have sone copies of the testinony for your
conveni ence. Again, for the record, | am David A
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Hartqui st of the law firmof Collier Shannon Scott and
| am testifying this norning in ny capacity as
Executive Director of the Commttee to Support U S
Trade Laws, CSUSTL, or  CSUSTL., which is an
organi zation of trade associations, conpanies, |abor
unions in a very broad range of U S manufacturing
agricultural and service industries and as the nane
inplies the Commttee to Support U S. Trade Laws is a
group that strongly supports U S. trade |aws dealing
with issues Ilike anti-dunping, wth countervailing
duties and other such trade practices.

|"d like to underscore just a couple of
points that Bob Cassidy raised and also to reiterate
his role in leading the U S. negotiating team when
China was seeking to accede to the WO He knows
where all the bodies are buried and probably presents
excellent testinmony in terns of his background and
know edge of China and its trade practices.

The first coment 1'd like to nake
concerns a close relationship between the Chinese
governnment and its manufacturing sector. These close

rel ationships continue to exist and that is clear from
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the following very sinple linkages that we have
observed in many areas in the manufacturing sector,
including the OChinese relationship with its steel
i ndustry.

China has a very sinple, but elegant,
schene to subsidize donestic industries. Essentially,
the government directs the governnent-owned banks to
provide financing to certain sectors of the econony.
The gover nnent - owned banks do SO provi di ng
preferential financing and in sone cases from
international institutions like the Wrld Bank or
foreign AID-type funds. Then the governnent tells the
gover nnment - omned  banks, per haps not to require
repaynent of these loans. And that is one reason why
it's estimated that the Chinese banking system has
sonething like $500 billion in bad |oans outstanding.

Certainly, this is not a characteristic of a market
econony.

The Commttee to Support U S. Trade Laws
also wants to reiterate the concern raised by M.
Cassidy that the United States and other trading

partners follow the protocol established by the WO
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for any change in China's treatnent as far as trade

renmedy cases are concerned. It not only sets a
dangerous precedent, it would set a dangerous
pr ecedent to ignore the clear letter of t he

international agreenments, but would undermne the
effectiveness of future negotiations with China or
ot her countries. China understands the obligations it
has agreed to undertake and we nust enforce our rights
under the accession agreenent.

And lastly, China has a long way to go
before qualifying as a market econony. Sinply put,
China quite clearly does not neet the test for market
econony status. That said, if the Wrking Goup is
seeking these comments for the purpose of beginning a

dialogue with the Chinese on key areas where change

nmust occur before it wll be considered for a change
in status, that is well and good. Any goal beyond
that at this point, however, in our judgnent, 1is

premature and contrary to the provisions of the
accessi on protocol .
Thank you for your tinme and M. Cassidy

and | woul d be happy to respond to any questi ons.
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MR JOCHUM Thank you, gentlenen. W'
appreciate your contribution and M. Cassidy, | have
relied on you for many years on your know edge of
China. | appreciate you com ng today.

| did have a nore broad question. The
fundanental issues that you cited in terns of currency
mani pul ati on, but even central planning of the
econony, |abor market, to what extent was this taken
into account in the accession discussions wth the
Chi nese, whether that was relevant at the tine?
Qobviously, these are significant issues that you' ve
rai sed and the WO accessi on provi ded us sone | everage
to address issues in the Chinese econony and their
policies and practices. Were these issues discussed
and to what extent? And were we able to make any
progress using that venue to sort of raise sone of
t hese i ssue to the Chi nese?

MR CASSIDY: Well, Terry, quite frankly,
is probably even in a better position than | am since
Terry was one of the key nenbers of that negotiating
team At the tine the objective was to -- is to reach

agreenment on how we would be able to proceed once
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China enters into the WO in using our anti-dunping
laws and to a certain extent also our CBD I aws,
although we don't apply them at the present tine.
Those were envisioned in those negotiations.

And Li Rongrong asked nmany of the
questions of what would be the conditions that would
be nmet, but as far as negotiating those terns during
those negoti ations, It just simply wasn't t he
obj ective of those negotiations to try to address the
under |l yi ng causes of what constitute China's nonmarket
econony. It was really nore to identify what the
range of neasures that would be considered when and if
China applied for narket econony status either on a
sectoral or industry-wi de basis or as an econony-w de
basi s.

MR JOCHUM And for both of you, M.
Har qui st, you nentioned the high level of outstanding
loans which | think is troubling to all of us. @ven
the state of the financial sector, do you have an
opinion on what the effect of the currency
reeval uati on woul d be on that sector?

MR HARTQU ST: Vell, that's sonething
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that both Bob and | have been worrying about for sone
period of tine. Recently, as you may know, we're
counsel to a group called the Fair Currency Alliance
which has been considering filing a Section 301
petition against the Chinese based upon the
mani pul ation of their currency.

The concern that we have is that the
Chinese currency puts U S. manuf acturing at a
substantial disadvantage, both in terns of the inpact
on underpriced Chinese inports and essentially
overpriced Anerican inports into China. Bob nentioned
the estimates of the range of wundervaluation up to
about 75 percent. The peg that we put is we think
that the currency should be revaluated by about 40
percent upwar d.

Clearly t hough I n our di scussi ons,
particularly with the Treasury Departnent on this
i ssue, there is concern about the inpact that a sudden
substantial revaluation mght have on the Chinese
banki ng system and beyond that, the inpact that the
gromh in that China's econony has had in spurring

recovery in Asi a and i nvest nent in Chi na,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

102

particularly. So the fear is that if there is a
sudden revaluation and it's too significant, that that
could throw the banking systeminto turnoil.

It's our understanding that in the |ast
year or so China put about $170 billion of governnent
nmoney into the governnent-owned banking systemto prop
it up and prevent it fromfailing and | believe that's
a matter of public know edge.

So that concern remains and our objective
is to convince China that they need to take steps with
a clear plan, carefully thought out, to revalue the
currency while not essentially torpedoing their
banki ng system The U.S. Treasury Departnent has sent
a technical support team over to China to work with
them on these issues and to consider the full range of
t hese i ssues.

So it is a matter of concern, because |
think it's -- the state of China's econony is
inportant to the U S. econony as well, with all of the
ties that we have. So the basic point | would nake is
that these are matters which are under considerable

consi deration by experts in this field and we support
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the efforts to develop a conclusion that essentially
is not going to upset the apple cart, but preserve or
develop a conpetitive relationship with China which
makes a |lot nore sense than what we have today wth
t he underval ued currency.

Bob?

MR, CASSI DY: Let ne just add another
aspect because we're talking about what would happen
if there were a revaluation to bring China' s currency
nore in line with econom c fundanentals. But there's
also a flip side to that and | think we're seeing that
now, that in the absence of any adjustnent in the
currency, what we're seeing is a lot of structural
changes that are taking place in the Chinese econony.
Forei gn exchange reserves are over $420 billion and
that's about a third of their GDP. The result of a
fixed exchange rate that's undervalued neans that
China nmust convert that to Yuan and so it nust print
Renm nbi and so it's increasing the anount of
resources that are actually going into the banking
system That banking system in turn, does what

banki ng systens always do. They |end the noney out
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and they're lending it, in our view, continuing to
lend it out to inefficient and noncreditworthy
institutions.

And we believe and probably over tine
we'll be able to denonstrate that the net result is an
increase in capacity far in excess of what the Chinese
econony needs or indeed what the gl obal econony needs.

In textiles alone, for exanmple, in the products that
are traded now outside of quota, we're seeing that the
price effect of Chinese products in the U S nmarket
are 30 percent below world prices for that and that's
because of the increase in capacity that has been
gener at ed in China in part because  of t he
undervaluation. So | think that there are -- there's
aflip side to that.

They need to do sonething and failure to
do sonmething is going to have consequences as well, so
t he consequence is either way.

MR JOCHUM Thanks, that was very
hel pf ul . For the information of the panelists, we've
covered about three or four tabs now in your briefing

book, so | want to nmake sure everyone's caught up and
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maybe | should give M. Loevinger sonme equal tinme on
this currency question.

Davi d, pl ease.

MR LCEVI NGER Thanks, Jim First, |
just wanted to follow up wth David s conment, very
quick comment on the banking sector. W, too, at
Treasury are quite concerned about the Chinese banking
sector and see as perhaps one of the biggest
weaknesses that they have in their econony. W have
seen tinme and tinme again throughout Asia, it happened
in Japan in the 1980s, in Thailand and el sewhere in
Sout heast Asia in the md-1990s, countries go through
credit boons that end in busts and so we are sending
experts from the Treasury Departnment to Beijing in
about two weeks to talk, in particular, about our
experience in the US. on how to deal with
nonperform ng assets, nonperformng |oans, how to get
them of f banks' balance sheets and so we -- | just
wanted to reiterate that | think we share your concern
and we're doing as much as we can and also working
with the World Bank and International Mnetary Fund in

hel ping to provide China the technical expertise that
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it needs to start cleaning up its banking system

| wanted to turn to a couple of questions

on the exchange rate that Bob raised in his testinony.
One issue that we're very interested in |earning nore
in regards to China's status as a nonmarket econony.
|'ve heard many people talk about Ilimts on the
convertibility of currency and people have talked
about the exchange rate regine, but then there's also
the question of undervaluation and it's sonething that
bot h of you nenti oned.

And what |'ve heard a range of speakers
say is one reason why it would be premature at this
time to give China market econony status is because of
the prevalence of price controls throughout the
econony. And what we have told the Chinese is that we
actually have no idea what the right exchange rate for
China is. Wuat we do believe is that China, just like
other large economes, should let the market play a
much bigger role in determning what the exchange rate
iS. And whatever the right exchange rate is for
China, one reason why they need to nove to a nore

flexible exchange rate regine is the right exchange
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rate is going to change over tine.

So I'd be very interested to hear from Bob
when he suggests that wundervaluation should be a
factor in determning whether or not China is accorded
mar ket econony status, whether he's suggesting that
the U S. governnent should figure out what China's
exchange rate should be, and conpare it to what it is
and then how it should take into account the dynamc
factors, that all these studies that try and estinate
the equilibrium exchange rate in China, they're all
based on a nethodol ogy that admts that equilibrium of
exchange rates change over tine. And also, if we're
successful in getting China to nove to a nore flexible
regime, | nean you can look at the U S. dollar, you
can | ook at the Japanese Yen. There's quite a bit of
movenent from one year to the next. So that a
currency nmay or may not be over or undervalued in one
year, but that wll change, if we're successful in
noving to a floating exchange rate.

So | guess it would be useful for ne to
hear a bit nore kind of the practical inplications of,

Bob, how you woul d suggest we actually take this into
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account in making any determnation?

MR, CASSI DY: Vell, | would share your
observation that it iIs a dynamc process of
determning whether an exchange rate, what the
exchange rate would be to reflect ny economc
fundanental s and that exchange rate may change. In
fact, we see that frequently in exchange rate
fluctuations in market econony countries.

But that's not to -- | don't know as |
necessarily take the opposite point that sinply
because we cannot predict it over any one defined set
of tinme, set tine period, whether that neans that we
shoul d di scount the whole thing. Fundanentally, there
are differences in estimates of undervaluation, but
you know, everybody agrees that it's undervalued. The
estimates range generally between 20 and up to 75
percent. That's a significant underval uation.

| know that Treasury -- we have spoke to
Anbassador Spelts and he's working diligently along
with others at the Treasury Departnent to see how this
can -- structural changes in the capital -- in the

banki ng system can help facilitate a novenent towards
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a floating exchange rate.

Certainly that would help, but the nost
i nmmediate concern is that the wundervaluation is
creating a conpetitive advantage and wth such an
extrene wundervaluation it's difficult to argue, at
least in ny view, how you can say that prices are
determned in a market situation in China, at |east as
far as foreign 1is concerned, foreign access 1is
concer ned. So it does distort the market place of
setting prices in China. And | think that's the
variable that we're | ooking at here.

What is the ultimate exchange rate that
China wll have? | don't know exactly what that wll
be, but certainly are and may be true to about 40
percent in ny view would be what that change woul d be.
And how you get there, that is probably the biggest
challenge, in ny view, for the Treasury Departnent in
trying to determne how to work through that process.
Is it through an imediate revaluation of the
currency, but still fixed? Is it a conbination of
going to a basket of <currencies as the |IM has

recommended? Is it a quick novenent to a float and
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t here have been many who have criticized that as being
-- that mght threaten capital outflows as opposed to
i nfl ows.

Al of these are inponderables that the
Treasury Departnent is westling wth, | think. But
clearly, the wundervaluation of the currency itself
makes it difficult to argue that China essentially is
a market econony country where such distortions take
pl ace, 40 percent difference in what the exchange rate
shoul d be.

W have done a conparison of China's trade
data and we have used a conparison of China's -- the
date that was reported by China and that is reported
by foreign countries, sort of t he I nverse
reconstructing the trade data. And we see enornous
differences in the data of about $170 billion
difference. And you know, this just denonstrates once
again the inperfections in the marketplace that exist
and it's not just in the currency exchange, but it's
also in the transparency of the system the data
that's bei ng used.

So | would argue that indeed that an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

111

exchange rate change is necessary and it's going to be
necessary as one of the conditions for China to gain
mar ket econony status and | think Anbassador Zoellick
was when discussing whether the Admnistration wll
accept an AFL-CI O petition or whether it would accept
a CA petition on exchange rates argue that this would
be a nechani smfor addressing that issue.

MR HARTQUI ST: May | suppl enment Bob's
comments very briefly? First of all, the degree of

mani pul ation and control by the Chinese of its

currency, we t hi nk IS sinply unpr ecedent ed
hi storically. There's never been a regine that has
operated like this one. And "Il put it nore sinply

than Bob did. China is hiding the ball on their
nunbers. They're publishing data which are sinply
incorrect about its trade status and thus far they've
gotten the Treasury Departnent, we believe, and the
I nternational Monetary Fund to buy their nunbers, but
they say their global trade surplus is about $45
billion a year. W just reverse engineered the
nunbers and cal cul ated the data based upon their top

43 trading partners representing 95 percent of their
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trade and when you look at the data that all other
countries indicate they have with the Chinese, they
understate their global surplus by about 300 percent.
| nmean it's huge.

And the other coment | would |ike to nmake
really is a practical comment and that is this is a
very urgent situation for Anerican industry and | abor.
What we're seeing and you've seen it in anti-dunping
cases that we have filed wth the Commerce Departnent,
for exanple, on saccharine and the recently decided
color television case, is because of the conpetitive
advantage that the Chinese have with respect to their
currency, they're able to conme in and sinply devastate
U S nmarkets in the very short term

In ny experience, normally what you see is
a period of years of undervalued inports, dunped or
subsi di zed inports comng in, tw, three, four years
and the problem gets worse a little bit each year and
then a case is filed to deal wth it. In this
situation, the Chinese can cone in, in nonths, four
nonths, six nonths, well wunder a year and sinply

devastate an entire industry. And this is an issue
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that is sinply crying out for resolution and | don't
think it would be responsible for the U S governnent
to provide market econony status to the Chinese for
many reasons, but nost of all, because of the
mani pulation of their <currency and the degree of
artificial advantage that's provided to their
pr oducers.

MR LOEVI NGCER Jim if it's okay if |
could follow up. Just on this one issue, it's very
inmportant for us to understand sone of the practica
i nplications of your suggestions and first I'd say on
data. | nmean we'd be the first ones to agree that we
take all Chinese data with a grain of salt and know
that they have a lot of work to do to inprove their
statistical system

But let's say that we are successful in
getting China to do what we've been pushing themto do
for over a year now which is nove to a nore flexible
exchange rate reginme, reduce sone of the restrictions
on currency convertibility, particularly in the
capital account. Let's say we succeed. Are you then

suggesting that an additional step we would need to
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take is to say the U S governnent thinks China's
exchange rate should be at this Ilevel? China's
exchange rate is not at that l|evel and therefore on
that basis you're not a nmarket econony?

MR HARTQUI ST: My short answer would be

that that is one of nmany factors for the US.

governnent to consider. If they nake progress in this
respect, it would be an inportant step forward, but
it's certainly not the final answer. [It's one of many

factors that nust be consi dered.

MR CASSI Dv: And | would also point out
that even if they go to a float, then a question
arises as to what extent is it managed and that's
sonething that | would hope that the Treasury
Departnent would continue to nonitor that to ensure
that at least in the process if there's sone
variability in the exchange rate and it does reflect
t he underlyi ng econom ¢ fundanental s.

MR JOCHUM Il would just note on the
issue of statistics of the JCCT, one of the outcones
we achieved last nonth was actually a bilateral

dialogue on this exact issue at the initiative of
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Secretary Evans who believes that we have sone
fundanental problens wth the data that we're seeing,
so we've agreed to send experts over and have a
di scussion on how they gather statistics and how they
release those to try to upgrade our nmut ua
under st andi ng of how t hat occurs.

Davi d, one nore?

MR LOEVINGER  Thanks, Jim | would just
like to follow up with a different set of questions on
an issue Bob raised about currency convertibility
because as you're well aware that is clearly specified
in the statute as being an inportant factor in
determning whether an econony should be accorded
mar ket status and | think Bob, as you noted, China
still has a range of <controls in converting its
currency for foreign exchange for investnent purposes.

China, on the other hand, has net its obligations as
an IM nmenber to allow conplete convertibility for
trade transactions or what's called current account
transactions. And a question we have is and | think a
nunber of speakers and panelists have nentioned is the

real practical issue is the question of degree. How
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far do we want them to go? The currency is
convertible for current transacti ons. It's
convertible for sone capital account transactions, but
there are restrictions for other capital account
transacti ons. There's probably not a country in the
world that has conplete convertibility on capital
account . Most -- alnost all countries have sone
capital account restrictions. W, the U S., have sone
restrictions on foreign direct investnent. And |
think also Secretary Snow has highlighted as have a
nunber of experts that given the weakness in the
banki ng sector that you nentioned and other speakers
mentioned that conplete renoval of all controls on
capital outflows could be quite destabilizing to the
banki ng sector in the near term

So the question is what exactly should we
be pushing for? Because we are pushing quite hard for
them to renove restrictions on capital account, but
what do you think are the nost inportant things that
we shoul d be pushing for?

The other thing we're quite aware of is

that China's capital controls are asymetric. There's
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many nore controls on capital outflows than on capital
inflows, so that to the extent we're pushing broadly
for the renoval of capital account restrictions that
will lead over tinme to greater downward pressure on
the currency and bal ance of paynents.

MR CASSIDY: You know, this is one of the
issues that we westled wth in our discussions wthin
the Fair Currency Alliance as to what extent were we,
was the obligation on us to try to provide the whole
range of what the final solution would be.

You're quite right that each country has
specific regulations that evolve over tine and sone
are nore open than others. It seens to nme that the
nmeasure should be is what is the inpact, not whether
you go through a checklist that each one of the 25
itens need to be addressed, but nore inportantly what
is going to be the ultimate effect or are there
results that we can see denonstrated?

First of all, the undervaluation of the
currency is so huge that it's difficult to be able to
pass through what the other ones are to find out where

is equilibriumin all the other neasures. When you
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have such a distortion and this is the -- one of the
fundanental argunents we have is that it's difficult
for those of us in the private sector and | woul d say
it's also difficult for governnent people as well as
to be able to pass through what all those neasures are
and what their individual inmpact wll be on setting
prices within the econony.

And when there is such a distortion in the

exchange rate itself, it sort of nasks what is the
inpact of the -- the marginal inpact of each one of
the different restrictions would have. And so for

this reason this is why we suggest that the setting up
an advisory group with private sector so that as these
measures are dealt with, when Treasury is successful,
and | believe Treasury will be successful in that and
when other neasures are adopted, then we can see to
what extent these other neasures do have a significant
inpact or are they just purely marginal and will not
i npact it.

But it's very difficult for those of us in
the private sector to be able to assess it and had

felt that we need to put our trust in Treasury in
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are the nost

significant in setting up an exchange rate that is

mar ket determned and what those capital controls

woul d be that would achieve that end or substantially

achi eve that end.
MR JOCHUM Any further
t he panel ?

Shaun?

questions from

VR, DONNELLY: Bob, could | just ask

drawi ng on your experience with China

over the years,

what you see regarding state-owned enterprises, are

they -- is the extent of governnment influence

i ncreasing, decreasing? Are they being run with nore

or less attention to comercial factors? |Is there a

difference between large and snall st at e- owned

enterprises or sonething? | just wonder if | could

get your assessnent of any trends
probl enms you discern in that area?

MR CASSI DY: You know,
when we were doing negotiations, Zhu

used to coment on this frustrations

or particular

| renenber that
Rong Ji hinself

on dealing wth

the state-owned enterprises and | think his objective
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was to nmake them nore responsive to market conditions,
etcetera. I think he felt incredibly frustrated at
the inability to achieve that end. There are other
state-owned enterprises at the state level and there
are those at the provincial and |ocal governnents and
| think the desire of the governnment is that not be so
much -- they don't control every aspect of it, but so
much is done through the credit system through the
banking system in providing the resources for these
state-owned enterprises and there's so many problens
in the accounting system of each one of these state-
owned enterprises. The ranges of books they have for
different purposes is really outstanding. They have a
set of books for each separate purpose and the
anecdotal evidence that we've heard on how they're
able to avoid specific mneasures or specific taxes,
etcetera are enornous. | think the desire was on the
part was to grow the private sector and hopefully that
the state-owned sector could atrophy. There is an
attenpt and has been an attenpt to privatize it.

But it's not just the extent of the

government control sort of at the board level or
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dictating what the policies will be, but it's also the
all ocation of credit, loans you have to |ook at and
then is the whole range of provincial and | ocal
control as well because so nuch of that is done on a
provincial and | ocal |evel.

| think that, because of the conplexity of
it, and the involvenent at all levels of governnent
and state-owned enterprises, and provincial and |oca
enterprises, | think that was partly the reason why it

was so difficult for the Chinese governnent to at

| east during Zhu Rong Ji's period on trying -- being
able to address it. ['"m not so sure how easy it's
goi ng to be.

That's why | think, as | renenber it,

Terry, and you can correct ne if I'"'mwong, that's why
we -- our enphasis was when we talked to the Chinese
on when nonnmarket econony mght satisfactorily be
granted that our internal thinking was it was probably
nmore likely on an industry-sector basis rather than an
econony-w de basis because there may be pockets of
conpetition that exists in China far earlier than it

will exist for the whol e econony.
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MR HARTQUI ST:  You, they turn on and off
the spigot and a couple of weeks ago there were press
reports that there was a concern in the stee
industry, it was overheating and is overheating.
They' ve over built. A couple of years ago all of the
information that cane out was we're building for our
donmestic econony, we need steel in the Chinese

econony. A couple of weeks ago, the governnent said

| ooks like there's going to be too nuch. No nore
money for the steel industry. Ckay, |ast week, you
could get the loan, tonorrow, you can't. O they

sinply shut down the whole banking system About a
nonth ago they just said this week, we're not going to
make any nore | oans. | mean can you imagi ne wal ki ng
into Bank of Anmerica and they say you can't have a car
| oan this week?

So when you ask a question like that, do
you nean March of this year or Novenber of |ast year?

It's a world that changes very qui ckly.

MR MCARTI N I just want to qui ckly

follow up on that. One of your subm ssions you

mentioned that the governnent's influence over state-
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owned enterprise is increasing. | just wonder if you
could el aborate on that further -- is there particular
sectors where it's increasing?

And what do you see as future trade
inplications of this trend?

MR CASSI Dy: This seens to be, what we

have observed is nore anecdotal and | nean it's done
based on sone other research that has been done, but |
think nost of that research has been nore anecdotal,
that the trend in trying to reduce governnent
ownership is sort of at |east stopped or perhaps even
reversed.
And in part, that may be because of the enploynent
pact. The states, the state-owned sector, they still
enploy a huge population in China and it's just very
sensitive.

So we've just seen it's been nore of a
slow down or an increase in that role, but in part,
that may also be generated by the banking sector as
wel | because of the printing of noney, the banking
system having nore noney, in part because of the

underval uation of the Renm nbi. They have to then

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

124

finance nore of this and so they're sending, putting
nore noney out into the state-owned enterprises and so
that's buttressing up the state-owned enterprises as
wel | .

| think the noney is getting to the
private sector. | think it's getting nore to the
state-owned sector and that's where the underval uation
of the Yuan is having its inpact throughout the
econony. That's why we say on that issue alone, there
will be problens with fixing it and there are going to
be problens with not fixing it.

And so the question is how do we nmanage a
soft landing so that it's -- so we can then discover
what are the other barriers that we have to deal wth
in our market econony status.

MR MCARTI N Just one other question.
In your submssion on behalf of the specialty steel
i ndustry, you discuss China's weak rule of |aw and how
that inpedes China's progress toward a nmarket econony.

Il just want to focus on one particular area and
that's real property rights, |and ownership

How does the weak rule of law in China
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affect the granting and allocating of |and use rights?

MR, CASSI DY You know, could we provide
that an answer to that question in a subsequent
subm ssion and let us do a little bit nore research on
t hat ?

MR McCARTIN.  Thank you.

MR Ml NERY: Bob, while you're at it, a
nunber of us were intrigued by this rule of |I|aw
subm ssion and it struck us that with the variety,
great variety of |egal systens around the world, it's
really hard to a benchmark against which to measure
whether the rule of law has, in fact, Dbecone
established or the extent to which it's becone
est abl i shed. So if you have any thoughts on that
score, we all find the whole subject very, very
interesting and would be happy to consider any
addi ti onal suggestions you coul d nake.

MR CASSI Dv: Thank you, John, that's a
wort hwhi | e endeavor on how do you neasure that. In
the area of intellectual property rights, sone of our
clients working with them on this, how do you pursue

your intellectual property rights, not to nention rea
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property rights in a Chinese court which tends to

favor Chinese rights as opposed to foreign. And
that's sonething that -- how do you neasure that?
Once again, | think that's where an

advi sory group, an on-going advisory group that can
perhaps assist in that process of being able to try to
nmeasure these in sone fashion, it's difficult.

But once again, it's the constant series
of layers of neasures that it's so difficult to
penetrate how to neasure, how to identify the
significance of those internal barriers that are
overlaid with other nore transparent and recogni zable
nmeasur es. And | think as those other neasures cone
down, currency being one, the banking system being
another, we're going to be able to see to what extent
these other barriers are significant and which ones
are the nost significant in that range.

VR, LEONARD: In the issues of |ayers and
intell ectual property, we've had a nunber of ['Il say
highly successful U S textile conpanies who are in
the hone furnishings are, carpets, uphol stery,

draperies, that sort of thing. These folks are
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globally conpetitive. There's wvirtually no |abor
content and yet, particularly in the carpet area wth
the construction going on in China, there has been
massive | PR fraud. | mean Chinese carpet conpanies,
you open their catalogue and they have, it's a U S
conpany catalogue for all intents and purposes and
sone of these conpanies have been very aggressive.
They've hired lawers in China. They' ve won a nunber
of cases against their copyright and nothing ever
happens because in Beijing, you win, but the problem
as you said, is at the province level or at the | ocal
level and it's an issue of the Chinese having | aws on
t he books, but not being enforced. And so | think
these are areas that we all need to try to do sone
work in and work with the Chinese and try to get them
to do a better job of enforcing it, not only at the
state level, but at the local |Ievel. W' re working
very closely in the carpet area, for exanple, in
trying to develop a nmechanism in China for
registration of patterns and try to give the Chinese a
little nore input as to try to do sonething about

t hese. So any thoughts that you folks have in that
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area, wll be helpful.

MR CASSIDY: Thank you. W' d be happy to
contribute to that process.

MR HARTQUI ST: I have a very brief, but
anusi ng anecdote along those |ines. W put on a
semnar recently about IPR rights in China that was
extremely interesting and one of the folks who was
involved in the semnar tal ked about his relationship
with the Chinese and the agreenment that he signed to
license his intellectual property in China and
essentially what he did was he said look, | know
you're going to violate this license. You're going to
knock off ny product and steal ny intellectual
property, so | want to have a second agreenment wth
you and that second agreenent will be that I wll have
the exclusive distribution rights of the knock off
product that's sold in the Chinese market.

(Laughter.)

VR JOCHUM He nmust have had a good
| awyer, Skip.

| would note that we have a separate

Wrking Goup on intellectual property rights under
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the JCCT, not that these issues aren't interesting to
us. In fact, obviously the foundation of trade is
your ability to protect your creative process.

| think M. Lorentzen is going to end up
this panel with a couple of questions.

MR LORENTZEN. Thank you and | apol ogi ze
for holding you further, but | want to take advantage
of your being here to ask a couple of questions. One
is sort of a general over arching question which goes
to the issue that |'m nost concerned about which is
how best to prepare for the work of the Structural
Wrking G oup. And | asked the previous w tness about
orders of priority in ternms of taking up issues, but
I'd like to sort of alter the question a little bit
for you because it goes to the -- | think the first
issue is one of transparency and | think one of our
goals is to develop a conplete base of information in
order to begin the next step which is to understand
the issues as clearly as we possibly can.

But beyond transparency is the issue of
understanding interaction of policies or practices

when you look at things such as state-owned
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enterprises and property rights and the banking
sector.

So what | would be interested in is sort
of keeping those two goals in mnd. Are there
particul ar recommendations that you would have for us
about how to frame and probe the issues as we go
through the examnation of China's econony in the
context of the W rking Goup discussions and then if |
could conme back with a nore specific question after
that. Thank you.

(Pause.)

MR CASSI Dy: What is the right way? |
can't begin to tell you how many times | asked that
guestion, what is the best way or the right way to do
sonmething in any negotiations and you know, it's -- as
long as you have the goal in mnd, probably any way,
is going to be good.

Certainly, the statutory criteria provides

some gui dance on what needs to be done in order to

meet that condition. But the first one |I think is
currency convertibility. It doesn't really deal wth
the undervalued Yuan and that, in ny view, distorts
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t he marketplace so nmuch that it's difficult then to be
able to arrive at enough transparency to be able to
determ ne what the other neasures are.

Wen you have such a distortion in the
mar ket place, it's difficult to look at the banking
sect or in its role, the role of st at e- owned
enterprises, real property, intellectual property,
because that factor is distorting trade and markets so
much its distorting credit al | ocati on. It's
distorting so nuch. So sonetinmes you just have to
deal with the big issue first in order to be able to
devel op enough transparency to see anong the capita
i ssues, capital control issues which ones are the nost
difficult. O in the area of real property, how do we
t ackl e that approach?

Once again, that's why | thought that an
advi sory group that could help in this process would
be a good way of proceeding. Certainly there are key
things that |'ve heard nention, the currency issue,
the capital markets issues. Those were all relevant,
but they're not in the statutory provisions or are all

rel evant.
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\%% concern S t hat t he | ack of
transparency in the Chinese system it's opagueness at
both the central, the provincial and |ocal |evel
makes it difficult to prioritize for you. And so |
don't envy you that task. And fortunately, you have
15 years.

(Laughter.)

MR HARTQUI ST: You know, | thought, M.
Lorentzen, that the statenent that the Secretary put,
Secretary Evans put out, about three weeks ago or a
month ago, was very sinple and very straight forward,
saying these are the things you nust do, China, in
order to achieve nmarket econony status. Certainly,
there's a lot of precedent in other cases where
countries have achi eved market econony status and the
burden is on them to do it. But here, the kind of
guestion you ask is so immense. In our judgnent,
China is not even in the ballpark, not even in the
parking lot to achi eve nmarket econony status yet. And
| think they have an obligation to conme forth and say
here are the reasons why we think we should be given

mar ket econony status and they haven't done that.
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MR, LORENTZEN: Thank vyou. My second
question is nmuch nore specific. It has to do with the
issue that you, Bob, nentioned in your oral remarks
and then I think it was covered in the subm ssion on
behal f of Seimann Paper which has to do with power
generation and provision.

This is a sector that in market econom es,
it's not uncommon for the governnent to have a role in
terns of nore than the normal anount of regulation or
the so-called natural nonopoly type situation, but
what sort of differences do you think distinguish the
situation in China from what we mght call the
conventional market econony context in terns of power
generation and provision?

(Pause.)

MR HARTQUI ST: W are just conferring as
to how much we actually know about the Chinese
practices in this regard. | think our nmain concern is
that the cost of power bear a relationship to the
mar ket and based upon the research that we have done
in various different contexts, we don't see that as

occurring. You know, it kind of remnds ne of a visit

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

134

a manufacturer nmade to Russia a few years ago when he
asked about natural gas. Wiere do you get vyour
natural gas and what do you pay for it? And the
Russi an producer said pay for it? It comes out of a
hose in the wall there. That's it. And so that is
our concern, that there be sonme market relationship
and frankly, we just don't see it in the research that
we' ve done thus far.

MR CASSI Dy: Can | just say part of the
problem that we have is that, of course, because of
t he opaqueness of the Chinese econony it's difficult
to know exactly what's being done. If this were the
U.S. econony, soneone doing a case against the United
States or Europe, all that -- everything is public, is
in public view and you can perhaps get everything you
need.

That information is just not available in
the Chinese system It's sort of like sone of the
negoti ations where we can only say to them we know
something is wong because it's not working like a
mar ket would work, but we can't pinpoint what the

exact set of problens are.
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So to a certain extent | wonder if we
don't need a sort of a neans test is that we'll know
it when we see it and that's -- it's not helpful as

far as having a list of things that you want to
acconplish and 1've got five of the eight things that
| need to acconplish, but to a certain extent if you
can see to what extent prices do reflect the cost of
producti on. For exanple, what is the price of energy
going to be as a result of the increases in oil prices
and you'll be able to see something like this and so
to see to what extent those are able to be passed on.

These are the questions that | think that
we need to do is to look and see is price affected by
markets and by international nmarkets since there's a
correl ation between price novenents and internationa
markets and in China and there are certain things
where you can see there that that mght be a way of
provi di ng sone gui dance as to whether it exists.

MR JOCHUM Gentl eman, you can tell by
the nunber of questions your participation 1is
extrenely helpful to us today. W really appreciate

it and I guess you've nmade a commtnent to foll ow up,
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so we wll keep the record open, if you wll, to
receive anything you have to add to that rule of |aw
guestion. Thanks very nmuch for joining us.

MR. CASSI DY: Thank you very nuch.

MR JOCHUM At this tinme, | believe we're
about one hour ahead of schedule, so | thought we
would take a short break, 15 mnutes and return
shortly after 12. W have four remaining wtnesses
and ny intent would be to close the proceed at about 1
o' cl ock, so hopefully, all of you can cone back after
the break and we'll see you in 15 mnutes. Thanks.

(O f the record.)

MR JOCHUM  (Ckay, thanks for those of you
who made it back after a break. W are on the hone
stretch. | believe we have four nore schedul ed
wi tnesses and hopefully even though we are about a
hal f an hour ahead of schedule, that they will join us
and we first wll hear this afternoon from the [|aw
firmof Skadden Arps and thank you for joining us.

MR CGERRISH  Thank you, M. Chairman. M
nanme is Jeffrey GCerrish. I'm with the law firm of

Skadden, Arps, Slate, Meaghan & Flom and |' m appearing
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today on behalf of the United States Steel
Cor por at i on.

W'd like to thank the Departnent for the
opportunity to testify here today on an issue of
critical inportance to US. Steel and indeed to the
country as a whole. At the outset, | welcone the
assurances given by Chairman Jochum today that this
process does not represent and will not result in any
reconsideration of China's NME status. As part of its
accession to the WO | ess than three years ago, China
agreed that the United States and other WO nenbers
could treat China as an NMVE for the first 15 years of
the country's WO nenbershi p. This was an essentia
part of the bargain struck by the United States and
was relied upon by Congress in approving the deal.

For its NME status to be reconsidered
before the end of this 15-year period, China nust bear
the burden to denonstrate that it has satisfied each
and every one of the requirenents of U S |aw for such
a change. Yet, the evidence conclusively and
unequi vocal |y establishes that China cannot neet this

bur den. In fact, the overwhelmng weight of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

138

evi dence shows that China nust undergo radical reform
before it is able to satisfy any of the six statutory
factors for graduating to market econony status under
UsS |aw

The first statutory factor to be
considered is the extent to which the Chinese
currency, the Renminbi or Yuan is convertible into the
currency of other countries. As the Departnent has
recogni zed, t he greater ext ent of currency
convertibility for both trade and investnent purposes,
the nore market based the country's donestic prices
tend to be.

However, as the Departnent has heard from
witness after witness after witness today, the Yuan is
nonconvertible on a capital account basis. This neans
that export earnings and foreign exchange, plus
foreign direct investnment not wutilized for purchases
on current account have to be sold to the OChinese
Central Bank for Yuan at a fixed exchange rate. This
has resulted in massive foreign exchange sales to the
Chi nese Central Bank. In fact, the Chinese Central

Bank is purchasing U S. dollars at a clip of roughly
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$120 billion per year. There is one and only one
purpose for these nmassive purchases of foreign
exchange, to manipulate the value of the Yuan. Thi s
mani pul ation has caused China's <currency to be
underval ued by 40 percent or nore.

Clearly, therefore, the value of China's
currency is not set by the free flow of currency and
goods. To the contrary, China's currency is not at
al | reflective of mar ket forces and is not
converti bl e.

To nove to market econony status, China
must also show that wage rates in the country are
determned by free bargaining between |abor and
managenent . This it sinply cannot do. Labor
conditions in China are abysmal and reflect the
conplete absence  of anyt hi ng approaching free
bargai ning between |abor and nanagenent. In fact,
Chinese workers have virtually no freedom of
association or rights of collective bargaining. The
ol d China Federal of Trade Unions, which is controlled
by the communist party, is the sole legal workers

organi zation in China. | ndependent unions are
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illegal.

Wrkers in China also have no right to
strike under Chinese law. Any form of worker protest
is nmet by governnent harassnent, arrest, detainnment
without trial and ultimately inprisonment. Gven this
| ack of rights and representation, it is not
surprising that Chinese workers are forced to endure
atroci ous working conditions. Wrkers continue to
work incredibly long hours for extrenely |ow wages.
Conpul sory overtinme is common, often w thout overtine
pay. The health and safety conditions in Chinese
factories also reflect the total lack of free
bar gai ni ng bet ween | abor and managenent.

The 1LO has recognized China as the world
leader in industrial accidents wth hundreds of
t housands of Chinese workers dying in such accidents
every year. In addition, workers living in factory
dormtories are forced to live under I nhuman
condi ti ons. They're often treated under conditions
that just are conpletely inhuman. Forced Ilabor is
common in several different fornms in China. It is an

integral part of China's prison system for both
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i ndividuals detained for re-education through |[abor
and prisoners serving fornal crim nal sent ences.
Forced labor also occurs through the household
registration system in China. Labor conditions in
China clearly are not the product of free bargaining
between |abor and nanagenent. In fact, just the
opposite is true.

Al though there has been substantial
investment in China recently, the facts show that
significant barriers to investnment continue to exist
in China and that the country remains far from
satisfying this problem of the NVE test as well.
There are enornous obstacles to entering the Chinese
mar ket . All foreign entities seeking to invest in
Chi na nust get advanced approval from the governnent.

Proposed projects are divided into four categories:
encouraged, restricted, permtted and prohibited.
The Chinese governnment clearly and concertedly seeks
to nove investnents toward encouraged industries in
r egi ons. For restricted industries, the governnent
requires a Chinese controlling or mgjority ownership

interest and for prohibited industries, foreign direct
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investnment is prohibited all together.
Additionally, China's legal and regul atory

system suffers froma conplete |ack of transparency as

well as inconsistent and arbitrary enforcenent of
regul ati ons. Moreover, China still does not have an
inpartial and effective court system And foreign

investors face enornous difficulties in sinply trying
to enforce a contract.

Therefore, it is no surprise that China
receives far less foreign direct investnent per capita
than many other developing, as well as devel oped,
countries. Clearly significant barriers to foreign
direct investnment continue to exist in China.

Anot her critical factor in t he
Departnent's NME analysis is the extent of governnent
ownership or control of the neans of production.
Here, the situation 1is clear. The gover nnent
continues to own or control nuch of the neans of
production in China and its role is actually grow ng.

As the State Departnent has recogni zed, state-owned
or state-controlled entities continue to play the

leading role in the Chinese econony. In fact, a
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substantial nunber of key sectors, such as autonobile

and steel production are wholly or mainly reserved to

state-owned enterprises in China. The role of the
government in Chinese industrial production has
actually increased in recent years. In fact, the

average asset size of state-owned enterprises has nore
t han doubl ed since 1997, due to nassive subsidies from
t he Chi nese governnent.

In particular, state-owned steel producers
in China have benefitted from huge state subsidies.
The steel industry has been one of the nmgjor
recipients of Jlow interest |oans from state-owned
banks. In addition, the Chinese governnent provided a
staggering $10.8 billion in debt to equity swaps to
st at e-owned steel producers in 1999 and 2000 al one.

As a result of these massive subsidies,

the 65 state-owned steel conpanies in China were able

to make $6 billion in capital expansion expenditures
in 2002. Cearly, the governnent's control of the
steel industry and of industrial production, in

general , remains substantial and is grow ng.

The evidence also clearly shows that the
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Chi nese governnment nmaintains significant control over
the allocation of resources and the price and out put
deci sions of conpanies. The Chinese governnent
continues to inpose price controls on 13 Dbroad
categories of itens, ranging from electric power to
transportation to telecomunications. The tenporary
price floors inposed by the governnment in industries
wi th excess capacity also act as price controls. In
addition, there is strong evidence to indicate that
the Chinese governnent is «currently engaging in
significant efforts to control pricing in the steel
mar ket in China.

The governnent also actively intervenes in

conpani es' output decisions. For exanple, China's
State Economc and Trade Conm ssion continues to
manage donmestic steel production and export by setting
targets for production and export and by inposing
operational guidelines for China's steel industry each
year.

The Chinese governnent also exercise

enornous control over the allocation of resources and

i nvestnent decisions through a nunber of different
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means. Perhaps nost inportant is the governnent's
conpl ete dom nation over the banking sector in China.
Virtually all domestic financial institutions in
China are state owned. This conplete control over the
banki ng sector provides the Chinese governnent wth
unlimted neans to control Ilending and investnent
decisions in China and therefore to control the
direction of the econony.

The governnent has used this control over
the banking sector to funnel huge suns of noney to
| oss-maki ng, state-owned conpanies in order to keep
t hem afl oat . In other words, the governnent used its
contr ol over t he banki ng  sector to allocate
substantial resources to state-owned enterprises for
purely nonconmer ci al reasons. Thi s vividly
denmonstrates not only the extent of the Chinese
governnment's control over the allocation of resources,
but also the fact that China clearly is not operating
as a mar ket econony.

Finally, the Departnent may al so consider
other appropriate factors in its NME anal ysis. The

Chi nese governnent enpl oys numerous incentive prograns
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that are designed solely to favor donestic producers
to restrict the sale of inported goods and to increase
exports to the United States and other countries. IN
particular, China manipulates it's value added tax so
as to serve all three of these purposes. By using the
val ue added tax and other incentive progranms in this
manner, the Chinese governnent controls the market in
a way that is not reflective of a market econony.

The evidence here could not be any nore
conclusive in show ng that China exhibits none of the
characteristics of a market econony. In its
di scussi ons with t he Chi nese gover nnent , t he
Departnent should nmake clear that China nust mnake
fundanental changes and devel opnents with respect to
each and every one of the six statutory factors under
US |law before it even nay be considered for
graduation to market econony status.

Thank you.

MR JOCHUM Thank you, M. Cerrish
Questions fromthe panel ?

M5. WH TE: Thank you very nuch. You did

talk about the lack of free collective bargaining and
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free labor and its effect, it wasn't market based. Do
you have any idea of the extent to which it nakes a
difference in the steel industry versus nmaybe other
i ndustries? Does it affect differently state-owned
enterprises versus the private sector? Do you have
any sort of feeling about the quantifiable or relative
differences that mght nmake, and if things were not
that way, what the prices, what the effect would be?

MR CGERRI SH. I'"'m not aware of any
distinction anong different industries or whether
they're state-owned or privately owned in China. I
think everyone who has studied the problem has
indicated that it is a pervasive problem It doesn't
seemto be limted to particular industries. | think
it affects the steel industry as nuch as any other
i ndustry.

And in ternms of how it affects -- how
prices are set and how, what costs conpanies incur,
it's not clear exactly how it affects those itens, but
it clearly, clearly it's part of the price setting
mechanism and clearly is a huge part of what costs

they incur in producing their products. And clearly,
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the lack of worker rights in China has contributed to
their ability to underprice their products in both, in
the hone market and abroad and in their sales in
exporting to the United States and other countries.

MR JOCHUM  Any further questions? Ckay,
M. CGerri sh, thank you very much  for your
partici pation today.

MR CGERRI SH. Thank you.

MR JOCHUM Next on the list is the
Cookwar e Manuf acturers Associ ati on.

MR RUSHI NG Thank you, M. Chairman. M
nane is Hugh Rushing. I'"'m the Executive Vice
President of the Cookware Manufacturers Association.
W represent the interest of 18 United States
manuf acturing nenbers, nearly all of whom have been
inpacted to a great degree by the trading commodity
such as cookware and bakeware of Chinese firns.

Just to put this in perspective, China's
inports into the United States for cal endar year 2003
amounted to $640 mllion which was an increase of 31
percent over 2002. Those inports account for fully 53

percent of all cookware and bakeware that's inported
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into the United States.

Conversely, U. S. -produced cookware and
bakeware exported to China in 2003 anounted to a nere
$3.4 mllion. The reasons for this great inbalance of
trade are many. That China is not a market econony
contributes in a nyriad of ways.

A mjority of our menbers  of t he
association are now sourcing product in China in
response to the deflationary inpacts of China's
dom nance of the industry. Direct hourly enploynent
in the cookware and bakeware industry |ast year fell
by nearly 30 percent in the U S

First, a major reason that China is not a
market econony in our view is the continuing
transition of previously state-owned industries to
private enterprise with incentives and subsidies that
are granted to its new owers. W know of cases where
free equi pnent, forgi veness  of rent, free raw
materials, subsidized fuel, cancellation of payroll
t axes, nonenforcenent of mninum wage and work
standard | aws have acconpani ed such transfers. Absent

the paynment of true market prices for inputs, these
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factories can conpete in the marketplace wth
artificially low prices in predatory ways. Even
plants built wth foreign investnment wthin China
cannot conpete under these conditions.

Second, China's failed permtting process
makes it a nonmarket econony, we believe. Factories
are not allowed to sell other than to the custoners.
They have permts to sell to. Sone factories can only
export products, others strictly serve the donestic
mar ket . Such strictures on sales distort the
distribution channels and vastly reduce conpetition.
Qur nenbers' experiences are that there are no
transparent ways in which such permtting or |icensing
is acconplished. It's a bewildering difference from
| ocation to location, fromcity to city, from province
to province.

Thirdly, a distorted tax and banking
system | acking transparency nakes China a nonnarket
econony as you have already heard from nunerous ot her
W t nesses today. Qur investigations indicate that
payr ol | taxes are subject to negotiation wth

provincial or city authorities for locally controlled
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busi nesses. In nost cases, less than all enployees of
the China-owned firns are counted in calculating the
t ax. For ei gn-owned  or partially foreign-owned
factories, what few there are, have all of their
enpl oyees counted for tax purposes.

Additionally, China's value added tax on
exports is half that of the tax for donestically
produced products. This acts as a clear subsidy for
exports. Qur nenbers report that China's banking
systemis far from transparent. Loans are not repaid
with inmpunity by sone factories or |oans are continued
wi thout regard to the financial situation of the firm

Seem ngly, the nunber of workers enployed is a key
determ ner of the anmount of |oans granted, so it's the
way in which a market econony  works. And
addi tional ly, we believe that China's position
regarding its currency and its peg to the U S. dollar
distorts the true prices of Chinese nanufactured goods
within this country.

Fourth, China's continued resistance to
enforcing statutes on its books for intellectua

property theft is a mgjor roadblock to a nmarket
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econony, we believe. One of our nenbers reports it
had a patented knob including the inprinted patent
notice and its nunber copied precisely by a Chinese
firm and placed on goods destined for the United
States. Additionally, trade dress features and design
patents are routinely copied by China factories and
sold in the US A nost every najor branded cookware
designed in the United States has been precisely
copied at one tine or the other by a China firm and
offered to the U S. market sonetines at |anded prices,
beneath the raw material inputs of an Anmerican
manuf act ur er.

Fifth and finally, China's continued
resistance to allowing direct sales of products to its
consuners marks it as a nonmarket econony. Sever al
menbers of the Cookware Manufacturers Association
produce product that is sold by distributors to direct
selling at home parties. In 2003, these firns
exported over $50 million of U. S -produced product to
the Far East, none to China. Despite assurances that
a sanctioned or accelling association would answer

China's concerns regarding fraud and direct sales,
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China has continued to resist the free flow of goods
between and anong its own citizens. This bl ocks
needed exports to China of a product wth strong
demand in other Asian countries and that would help
bal ance China's overwhelmng export position in the
United States.

W thank you for the opportunity to
comment and to testify today and | would be happy to
answer any questions that the Commttee m ght have.

MR JOCHUM  Thank you, M. Rushing. " m
interested in sone of the trade barriers to US
exports that you identified, the permtting process,
the distribution system the fact that intellectual
property is not protected and just out of curiosity,
how export oriented is the U S. cookware business? 1Is
it a -- could you quantify the percent of exports as
total sales?

MR. RUSH NG Less than 10 percent.

MR JOCHUM And is China seen as a
potential significant market if sonme of these barriers
were renoved? |Is this sonething that your nenbers are

targeting?
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MR RUSHING W think so and particularly
those nenbers that participate in the direct sale of
cookware manufactured in the United States. The "Made
in USA" cache surprisingly many people learn is very
valued in countries such as Japan, the Philippines,
Kor ea. USA nmade cookware there is seen to be on the
order of Cadillac autonobiles and Call oway golf cl ubs,
| would say. So there is strong demand in the Far
East for this particular type of product and this
particular way in which the product is distributed.
Because it obviously has the ability to enploy people
in a nmeaningful way and they can nmake neani ngful
anounts of noney and participate in the distribution
of this cookware.

MR JOCHUM  Assune that the inports into
the U S. of China product conpete basically on price,
is that a fair statenment? How would you evaluate in
terns of this, is this a |lower end product or are they
conpeting across all sort of product ranges?

MR RUSHI NG That was where China got its
start. Five years ago, China was not even on the

radar screen. W do -- we prepare a report quarterly
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which | ooks at the top five inporters in 22 different
categories in which cookware and bakeware cones into
the United States. And five years ago China was not
even on the radar screen. They now, in 18 of those 22
categories, are by far the predom nant producer. It
started in the lower priced goods, but China now has
the ability to manufacture any type, any quality |evel
of cookware that is needed or demanded by the U S
mar ket .

VR JOCHUM Thanks. Any further
guestions? M. G eenwood.

MR GREENWODOD: Two questions. One had to
do with the issue of conpeting against state-owned
enterprises or recently privatized st at e- owned
enterprises. In your industry is this a large part of
the manufacturing base for cookware in China? |Is it
mai nly SOEs or fornmer SOEs? First question.

MR RUSH NG Qur understanding is that
they previously have been state-owned factories that
wer e produci ng cookware itens for the domestic narket
in China that had been converted to export only firns

and have been privatized, if you will. In nost cases,
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the ownership transferred to local investors in a
particular province or a particular city. And the
permtting -- they go out of the donestic business, if
you will and go into the export business exclusively.
Cookware in China -- cookware is a fairly low tech
business. It doesn't take a huge anount of technica
expertise and engineering expertise to produce
cookware. And many factories that were stanping, they
were stanping woks and the conversion of that press
froma wik to a saucepan which woul d be popular in the
United States would be quite easily done.

In addition, we do know too of a nunber of
machi ne shops, obviously, that produced the dyes that
obviously stayed on and were transferred locally, in
very close proximty to the factories so they could

convert those particular factories to housewares

producti on.

MR GREENWOOD: The second question
directly related. You had nentioned the 1|icensing
system permtting system You also nentioned the

incentives, both formal and informal that nmany of

t hese conpanies receive. 1Is it -- are these systens'
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incentives and licensing decisions nade at the |oca
provincial levels or are they central governnent
decisions or a mx? Do you have a sense of which
level or nmaybe even nore levels, city kind of
regul ati ons?

MR RUSH NG I serve on the ITAC
Commttee, ITAC 4, here at the Departnent of Comrerce
and we hear a lot about the top brass, if you will, of
China's trade policy apparatus. But when | go back
and talk to ny nenbers who have been on the ground in
China, they tell nme that it's alnost never from
Bei j i ng. It's always on the provincial and in many
cases a city level where they're having to do it. And
they can be told one thing in Beijing, but when they
get down to the particular province or they get down
to the particular city, they find that there's again,
if the central governnment, the one way in which it's a
command econony, apparently is not always wth
policies being issued from Beijing and provincial and
city governnents falling into line. Many of them
appear to be operating wholly outside the pale, if you

will, of what the central governnent may have directed
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t hem

| think this is particularly true in the
| PC question as well. By the tinme you could get -- if
you coul d get a hearing and could get enforcenent of a
judgnent, it's by far way too late, way too |ate.

MR JOCHUM M. Wite.

M5. WHITE: Thank you. My ears lit up, so

to speak, when you said that enploynent -- |I'm from
the Labor Departnent -- enploynent in the United
States had decreased by 30 percent. To what extent

does the conpetition wth Chinese brands affect your
industry versus is there sonme -- |'ve |earned in other
contexts that some of the cookware manufacturers fill
in their product lines wth goods or pots or frying
pans or sonething from other countries. To what
extent does vyour industry nmake wuse of Chinese
sour ci ng?

MR RUSHI NG Probably nore than half of
our nenbership is really forced by the marketpl ace and
the demands of the narketplace, 40 percent, over 40
percent of the cookware that's sold in this country is

retailed by what we know in the industry as nass
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nmerchants, the Wal-Marts, the KMarts, the Targets.
They have certain price points that they denand
manuf acturers to produce product at if they are buying
a branded product. And many nmanufacturers have been
forced, in sonme cases alnost wholly, to source those
products out of China now. If not, there's very
active, direct selling, if you wll, directly from
Chinese agents in the United States that can supply
t hose particul ar products. They woul dn't necessarily
be branded, but they would look just |ike the brand
branded product woul d [ ook. W've had -- |ast year,
| arge factory, Merrill Factory in Mnitowak, Wsconsin
conpletely closed down including an alumnum rolling
mll. Their enploynent had been reduced for a nunber
of years and it just got to where they couldn't
conpete they said. So all of that product is now
sourced out.

MR JOCHUM Terry?

MR MCARTI N You expressed concerns
about wholesale and resale distribution in China and
al so about direct selling. | would just note for you

you may be aware, in April, China issued regulations
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that called for the opening up of wholesale and resale
distribution by the end of the year and they' ve also
indicated that in the comng nonths they' |l be issuing
regulations on direct selling and there they have a
commtnment by the end of the year to open up that
sector as well.

W would just be interested in any
f eedback you have for us just exactly how that system
IS operating once it's up.

MR RUSH NG W'll do that. | know our
menbers who are involved in that are very hopeful that
that trickles down, if you will, to the local level in
addition to being on the paper at the top |level as
well. And we'll do that, keep you i nforned.

MR LORENTZEN: M. Rushi ng, I was
interested in the information you had to share under
your first item regarding subsidies and incentives to
enterprises transitioning from state ownership and |
guess if you have any nore specific information on
those practices, for exanple, whether they are
targeted to cookware manufacturers, specifically do

they tend to cone from | ocal governnment as opposed to
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central authorities? Any information along those
lines?

MR RUSHI NG "Il be happy to supply
that. [1'll do sone nore investigation. M just brief
understanding of that, it is in nost cases on the

| ocal level, city or provincial |evel, where there was
a previously state-owned factory in sone sort of netal
bendi ng busi ness and the process of transferring that
over to private ownership and in sone cases the
permtting process didn't change, but I'll try to get
you sone specifics on that as well.

MR JOCHUM M. Rushing, thanks very much
for your interesting testinony. W appreciate you
com ng up here and partici pating.

Next we will hear fromthe American Forest
and Paper Associ ation.

H , how are you

VS, RUBLOWEKI : Hel | o. I['m Anne
Rubl owski , Vice President I nt ernati onal of t he
Anerican Forest and Paper Associ ation. | appreciate

this opportunity to present the Forest and Paper

Products Industry's views on issues pertaining to
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Chi nese governnment nmarket-distorting policies and
practices. The American Forest and Paper Associ ation
is the national trade association of the forest, pulp,
paper, paperboard and wood products industry. AF&PA
was a strong supporter of permanent, normal trade
relations with China and China's accession to the WO
Qur industry support was based on the
prospect that China's rapid economc growh would
generate strong demand for U S. exports of paper and
wood products. At the sane tine, we recognized that
the expectation of market opportunities could only be
achieved if China inplenents commtnents to open up
its market and renove trade barriers, commtnents
whi ch were conditioned of its accession to the WO
Wil e China has nade sone progress toward
becomng a narket econony, the Chinese governnment
continues to enploy an array of industrial policy
t ool s. These actions are intended to pronote the
rapid expansion of China's paper and wood processing
i ndustry. The result has been the substantial drop in
mar ket opportunities for U S. manufacturers. This is

particularly troubling since China doesn't have the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

163

|arge fiber resources necessary for donestic forest
products industry and is alnost wholly dependent on
inported fiber in the form of logs and other wood
products with pulp and recovered paper.

AF&PA and its nenbers are increasingly
concer ned about governnent subsidization of the forest
products industry in China. 1In an effort to catal ogue
these practices AF&A spent six nonths studying the
Chi nese industry. Qur 100 page report, "China's
Subsi di zation of Its Forest Products Industry" wll be
rel eased later this nonth. | brought with ne today an
excerpt which is available up on the shelf and which I
t hink sone of you have as well and I would ask that it
be appended to ny oral testinony.

The report outlines several nonmar ket
practices that have led to the build up of the Chinese
paper and wood processing industry. A few exanpl es:
between 1998 and 2002, the Mnistry of Finance
provided $1.67 billion in loan interest subsidies for
technol ogy renovations of 21 state-owned paper mlls.
The Mnistry of Finance has designated $1.73 billion

for the developnent of fast growh, high vyield
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pl antations by 2015. Policy banks such as the China
Devel opment Bank and the Agriculture Bank of China are
providing conpanies in the forest products sector with
low interest loans or Jloans wth wunusually 1ong
repaynent terns.

At the provincial and municipal |evels,
banks are engaged in nonstandard |ending and other
practices to attract foreign investnent including debt
forgiveness and debt for equity swaps, extended | oan
repaynent terns and preferential |oan interest rates.

Qur nmenbers will gladly conpete against
any forest products industry in the world. In China,
we are up against an industry propped up by a
seemngly unlimted governnent sponsored cash drawer.

W think such practices are not the hallmark of the
mar ket - dri ven econony.

The convertibility of the China Yuan or a
| ack of it, I's anot her I mpor t ant i ssue when
considering whether China is a market econony.
China's currency is not freely convertible and the
government has kept the Yuan pegged to the dollar at

an artificially low rate for a decade. Taking into
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account China's economc growh, overal | trade
sur pl uses over the past decade and the large inflow of
foreign direct investnent, it is clear that the Yuan
is significantly wundervalued to the detrinment of
China's tradi ng partners.

The undervalued Chinese currency has
underm ned our industry's ability to conpete in the
Chi nese market. When the wundervalued currency is
conbined wth targeted governnent financing, the
result is such a substantial build up of Chinese
production and capacity and growi ng Chinese exports.
The Chinese forest product industry is artificially
conpetitive.

US inports of paper and paperboard
products from China junped to $1.04 billion |ast year
from$635 mllion two years earlier. Wile U S. paper
and paperboard exports to China also rose during this
period, they only reached $438 mllion last year, up
from $328 mllion in 2001. China has al so becone a
| arge exporter of wood products.

AF&PA ur ges t he Adm ni stration to

carefully exam ne how exchange rates inpact narket
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access opportunities in China. The issue should be a
major part of the agenda of the U S -China Joint
Comm ssi on on Conmerce and Trade.

There are two other issues that |I'd like
to just nmention briefly. W' ve received reports that
t he China val ue added tax has not been applied equally
to donestic products and to all inports. Moreover, in
sone Chinese jurisdictions, that is not applied to
domesti c products, gi vi ng them a conpetitive
advant age. Chinese central authorities nust ensure
uniform nondiscrimnatory nmethod for collecting and
reporting the collection of the VAT.

O special concern to our industry is the
anount of illegally harvested tinber that is believed
to be entering China, particularly from the border
areas of Burma and Russia. Illegal |ogging underm nes
public acceptance of Ilegally harvested and traded
forest products. US. trade opportunities in China
are directly affected by the abundance of inexpensive,
illegally harvested tinber flowng into China.
Progress is being nmade in shutting down snuggling

operations, but we remain concern still about the
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presence of illegally | ogged wood in the marketpl ace.
In conclusion, AF&PA believes that China
has a long way to go in addressing its econom c and

trade distorting policies and practices before it can

be considered a mnarket econony. The Adm nistration
should address the «critical 1issues of subsidies,
currency rmanipulation, VAT treatnent and illegal

logging in the upcomng discussions with the Chinese
gover nnent .

Again, | appreciate this opportunity to
provi de comments on these issues and we |ook forward
to answering any questions you have.

MR JOCHUM  Thank you, M. Rubl owski. I
was interested in the witten testinony, t he
di scussion about Chinese use of their anti-dunping
laws and | think you know that part of ny agency's
role is to actually help U S. exports who face dunping
actions from foreign governments and we also wear the
hat of being the negotiator at the Rules Commttee at
the WIQ, so I'd be very interested in any experience
you can share with us, nmaybe even privately in terns

of your thoughts of how your conpany was treated in
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that process and whether perhaps WIO commtnents were
abridged because | think the statenment was nade that
they're using it to maybe wunfairly protect their
donestic industry or to give them sone sort of
conpetitive advantage. And if they're going beyond
the limts that the WO places on the use of the
dunmping laws, we'd be very interested in that type of
i nformation.

M5. RUBLOAEKI : Thank you. Il wll say
that while reference is made to the anti-dunping, |
guess you'd call it predatory anti-dunping, in the
short paper that 1've given you, the |larger report has
the nore full discussion that obviously we'd like to
conme in and share with you.

As you know, on March 31st the Chinese
filed an anti - dunpi ng petition agai nst U S
manuf acturers as well as Taiwanese, Korean and Thai
manuf acturers of a certain kind of craft l|iner board
and AF&PA is coordinating the injuries side of that
for the industry. And | think once we get a little
bit farther along in our work we'd very nuch like to

cone in and talk to you about that.
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MR JOCHUM Further questions? Ron, go

ahead.

MR LORENTZEN: I guess one thing that |
mght be a little bit -- 1'd be interested in hearing
a little bit nore on which has to do wth the

evolution of the governnent's role in the econony in
China and the sense that | kind of get from your
witten submssion is that part of the problem is
actually devolving certain responsibilities to the
| ocal level where perhaps factors of corruption or
cronyism or whatever or at |least favoring the | ocal
chanpion, if not the national chanpion factor in.

|s there anything nore that you can say on
that score and to what extent is this focus at the
| ocal subcentral |level, sonmething that we need to
really pay attention to in the discussions in our
Working Goup as that proceeds?

M5. RUBLOWSKI : I nmean what the report
shows us and there's a |lot of anecdotal information,
but what the report speaks to is that in terns of
lending practices at the regional and provincial

level, it seens that the farther down that you go, the
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| ooser, if | can apply that term the |ooser the
requi renents for paying back the loan, the |ooser the
interest requirenents, the |ooser the terns. And
that's sonmething that we have been able to docunent.
And | think that we'd be happy to sit down and have a
| arger discussion of those kinds of practices. I
realize I"'mnot the only person who's made that point.

But it does seemthat the farther down you go in the
chain, the |looser the activity in our sector.

MR DNAY: | was just curious. If
understood your presentation correctly, you referred
to preferential loans to the industry in China. And I
was justa bit curious as to how you determne the
degree of preferentiality. Do you just nean that this
sector received loans at Ilower rates than other
sectors or did you have sonme sort of conmrercial
benchmark against which you neasured the degree of
preferentiality?

M5. RUBLOWEKI : W didn't conpare it
sector to sector. W |ooked instead at the |oans, the
| oan ternms, | guess you woul d say versus what woul d be

commercially available in the market.
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There is also, there are no U S. -based
f orest product s conpanies who are maki ng or
pr ocessi ng, manuf acturing in China. There are
Eur opean conpani es, Kor ean conpani es, Japanese
conpanies and it doesn't look to us as though those
conpanies have received this kind of preferential
treat nment. It appears to be the state-owned
enterprises who are getting loans at |ess than what
you or | would consider to be prevailing rates.

M5. KCEPKE: Thank you. | just wanted to
ask one question wth specific regard to the
convertibility question of the currency and | think we
agree that there are controls in place that are
probably nore heavily weighted towards controls on
outflows of funds from China. And | was curious as
the Treasury engages with the Chinese governnent on a
couple of different |evels, both senior officials, as
well as that working level. Wat controls that are in
pl ace today you would strongly support we work wth
with the Chinese to try and liberalize or to lift sone
of those controls that prevent full convertibility of

t he currency for pur poses of t he financi a
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transactions and the capital account?

M5. RUBLONSKI : | don't know that | can
give you a precise answer. I"d like to get back to
you, but | know that the concern that our nenbers have
expressed is on the issue of really the valuation and
the inability they have conpeting against -- | nean
there's a -- and | hear it frequently that you can
overnight w pe out all of the good that you've done in
a tariff negotiation or an NIB negotiation wth
currency shift. And our nenbers are focused on sort
of the valuation effort. W haven't |ooked at the
controls issue, but that's sonething that we'd be
happy to take a | ook at.

VR JOCHUM Thank you, Anne. I
appreci ate your participation today.

The final slot of the day is reserved for
the AFL-C O, Thank you for joining us.

M5. DRAKE: Thank you very nmuch, M.
Chai r man. M/ name is Elizabeth Drake and 1'm an
international policy analyst with the AFL-C O today
here representing 13 mllion workers in nore than 60

unions that are nenbers of the AFL-CIO W certainly
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appreciate this opportunity to testify on China's
interest in being designated as a narket econony.

Qur nenbers have an wurgent interest in
ensuring that U S trade policy with China is fair and
equitable, given the large and growwng U S. bilateral
trade deficit with China, the continued egregious
abuses of workers' human rights in China, and the | oss
of mllions of American manufacturing jobs over the
past two years.

W believe that it is premature to begin
negoti ating market econony status with China at this
time. China clearly fails a nunber of key criteria
for market econony status as has been detail ed by many
of the other wi tnesses. And China does not cone close
to the standards established from nmarket econony
status in our |aw.

At a tinme when our governnment has been
hesitant or sonetines outright refused to use the
legal tools that already exist at the WO and in our
donmestic trade law to secure conpliance with basic
standards on workers rights and trade, we believe it

is particularly in appropriate to consider granting
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China even nore beneficial trade treatnent in an
attenpt to gain inprovenents in these areas.

The U S. governnment and mnany different
agenci es have repeatedly identified a broad array of
areas in which China does not Ilive up to its
international obligations and yet we've continued to
grant China exactly the sane nmarket access as nany
ot her developing countries that are playing by the
rules. This is not fair to other countries and it is
not fair to Anerican workers and producers.

W at the AFL-CI O believe that we nust use
all of our diplomatic, economc and political |everage
to ensure that China respects the rules of a nulti-
|ateral system including trade rules and rules on
workers' rights and human rights. And wuntil the
Chi nese governnent can denonstrate convincingly that
it is abiding by these rules, that we should not
consider granting new benefits through the nmarket
econony status designation

| wanted to focus ny comments on two of
the criteria, specifically the currency convertibility

criteria and the workers' rights criteria. I think
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that nmany other wtnesses have spoken about the
currency convertibility and I just want to echo those
concerns on behalf of the AFL-C O W agree that
China is wundervaluing its currency by at |east 40
percent. Sonme have estimated this under valuation as
high as 75 percent and we believe this currency
m sal i gnment, this magni tude has enornous significance
in the context of U S -China trade and it's distorting
our trade relationship wth that country and we
bel i eve that before even considering granting market
econony status, the Chinese government nust undertake
a major revaluation of its currency on the order of 40
percent and take significant steps towards renoving
currency restrictions to allow its currency to reflect
mar ket val ues.

On the issue of workers' rights, wages in
China are not determned by free bargaining between
| abor and managenent because workers are prevented by
law from form ng i ndependent unions and prevented from
exercising the right to strike. Wrkers who are
unable to exercise these rights are relegated to

accepting the wages that their enployers offer and
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these wages far fall Dbelow those paid in other
countries at conparable |evels of devel opnent. Free
bar gai ni ng cannot exi st when the fundanental tools for
wor ker bargaining, the right to freely associate into
i ndependent unions, the right for such wunions to
bargain collectively wth enployers, the right to
speak out publicly about |abor abuses and the right to
strike are routinely suppressed by the governnent in a
conprehensive, unremtting and brutal manner.

Many of these abuses are detailed in the
recent Section 301 petition that we filed on workers
rights abuses in China and | encourage everyone who
hasn't had a chance to look at that petition to do so
to get nore of a flavor of sone of the details of
t hese abuses that routinely occur.

Qur petition esti mat es t hat this
illegitimate suppr essi on of wor ker s' rights
artificially reduces wages in China by 47 to 86
percent and that this artificial reduction in wages
creates an unfair cost advantage for Chinese goods in
our market of about 43 percent. This wunfair cost

advantage, in turn, displaces up to 700,000 U S. jobs.
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Now some have criticized these estinates
as being excessive, but | think it's interesting when
you | ook at our estinmate of the anount by which wages
are artificially suppressed in China due to workers
rights violations and if you look at the way that fair
market value has been inputed in anti-dunping
investigations in trying inpute wages, there's
actually a fair anount of agreenent.

In our petition, we cite sone studies
showi ng that manufacturing wages in China can be as
little as 15 to 30 cents an hour and yet the inputed
wage in the fair market value is 90 cents an hour
That's three to six tinmes as nuch, not very far from
what we actually estimate in our petition. So | think
that we need to actually look at that petition
seriously in terns of estimating what is the actual
result of labor rights suppression in ternms of wages
in China and as proof of the failure of free
bargaining and the Jlack of existence of free
bar gai ni ng.

| want to talk briefly about the right to

strike in China and then focus nostly on freedom of
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association and the right to bargain collectively.

There is no right to strike in China at
all. China's tribunal and |aw requires that all China
Federation of Trade Unions to nobilize workers to
conplete their production duties and to suppress
strikes. Unl ess workers are free to withhold their
| abor through strike action, they have little |everage
to bargain freely over wages. Those who disturb the
order of production of work, risk internment and re-
education through [ abor canps in China. The security
forces and the arny, also controlled by the Centra
Communi st Party, violently crush |abor stoppages and
protests. They assault or detain workers who
participate in those activities and also their spouses
and children. Even journalists who report on the
activities are beaten and harassed by public security
forces in the hope of erasing the protests from public
nenory.

Chinese law also prohibits workers from
organi zing independently of the Al China Federation
of Trade Unions. The ACFTU is subordinate to and

legally required to obey the bureaucracy of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

179

Chi nese Conmuni st Party. Its activities are also

quite often controlled and interfered wth Dby

managenment in export industries. Managers serve as
union officials. Managers select union officers and
managers control wunion finances. Al of these are

flagrant violations of international principles of
freedom of associ ati on.

Wrkers who do attenpt to organize
i ndependent wunions or participate in public protests
are severely repressed. During the Tianenman Square
protest which were alnbst exactly 15 years ago,
Chinese workers in several cities organized the
wor kers of autononous federations in opposition to the
ACFTU. It was the nounting participation of these
aut ononous wor ker organi zations in the pro-denocracy
denonstrations that was the significant factor in the
Communi st Party's decision to unleash the arny on the
prot esters.

Since 1989, there have been mnmany other
attenpts to organi ze independent worker organizations
in China and all of these have been suppressed wth

machine gun fire, beatings, police harassnent, forced
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| abor, forced relocation to inpoverished regions,
detention wthout trial, psychiatric internment,
forced electroshock treatnent, forced nedication

false crimnal charges, show trials and long term
inprisonnments. This tragically has been docunented at
great length by the I1LO the US. governnment and
respect ed i ndependent human rights organi zati ons.

The weapons of state terror are directed
at rank and file workers, worker |eaders, worker
spouses and children, journalists reporting the
protests and | awyers providing counsel to the workers.

| think we can all agree that this is a picture that
is very far fromthe picture of a nmarket econony.

In sum factory workers in China are
wholly denied the fundanmental rights of association
and collective bargaining, both by Ilaw and by
practice. Either the nonopolistic ACFTU is present in
an enterprise, or there's no union at all. Wiuere the
ACFTU is present, its role is to discipline the work
force in line with party policies, |ocal devel opnent
strategies and investor goals, not to assert worker

rights and not to bargain freely for fair wages for
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t hose wor kers.

Strikes are illegal in China and the ACFTU
is charged with the task of suppressing them Wi | e
there may be dissidents within the ACFTU who are
worthy of support, they are overwhel med by the party's
stringent control. Wen workers protest or associate
outside the constraints of the ACITFU, they enter a
whirlwind of state terror, of torture, beatings,
forced | abor and | ong-termi npri sonnent.

The AFL-Cl O believes that before the U S
governnment considers granting narket econony status,
fundanental and extensively reforns nust take place to
ensure that core workers' rights enshrined in the ILO
decl aration on fundanental principles and rights are
respected in law and in practice in China. Most
fundanental ly, workers nust have the right to form
uni ons independent of their governnment and enpl oyers.

They nust have the right to organize, bargain
collectively and strike w thout fear of inprisonnent
or physical attack. Anything less would nake it
inpossible to freely bargain for wages in China and to

be consi dered as a narket econony.
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Thank you.

MR JOCHUM Thank you for your testinony.
And we will take a look at the information you
submtted as part of your petition. | thought it was
interesting the conparison you nade to what we do here
at the Departnent under the dunping |aws. | think
that's a rel evant consi deration

Questions fromthe panel ?

Ms. Wiite.

M5. VWH TE: Thank you very nmuch. I was
wondering if you could differentiate at all between
you stressed the |lack of independent trade unions and
all the various neans of suppression of such. And to
what extent do you think, assumng it were at all
possi ble, that there were a novenent towards allow ng
free trade unions, that this would -- | assune it
woul d increase the degree of free collective or free
bargaining which is part of the criteria we're talking
about .

Do you have sort of a way that this would
happen and to what degree, what stage, and what ot her

factors are there in the Chinese |abor system if you
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will, that would also need to be corrected, even if
there were free <collective bargaining or free
bar gai ni ng?

V5. DRAKE: That's a very good question.
| think obviously the transition from the current
system to a system of respect for independent unions
is going to be a very difficult transition for China,
not just economcally, but politically. W understand
t hat . W realize it's not sonething that can happen
over night, but there are, | think, a nunber of
different ways in which allow ng independent unions
woul d have a direct effect on wages. And in the
petition we |look both at the wunion threat effect,
which is the effect that comes just from enployers
know ng that their workers may have the right to join
a union, even if those workers thenselves are not
uni oni zed.

And then there's the direct union wage
effect of workers actually being organized into an
i ndependent union that's able to bargain on its behalf
with its enployer over wages. And there are a nunber

of specific nunbers we attribute to both of those
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effects in the petition, |looking at sone research
that's been done both in developed and devel oping
countries, looking at two different wage inpacts that
cone from freedom of associ ati on.

O her factors are also inportant to
consi der because even if workers are allowed to
organize into independent wunions, there are other
factors that suppress their rights and suppress wages
in China. And one we |look at specifically is the
internal pass system in China and | wunderstand that
there have been sone recent reforns inplenented and
proposed that system but it still allows a great
degree of control over internal mgrants wthin China
and restricts to sone extent the ability of those
workers to nove from one enployer to another. So when
you do not have voice as a union, as a union nenber,
another way to influence your wages is exit, to |eave,
and to go to a different enployer when those rights
are restricted. It clearly restricts the ability of
wages to rise and workers to bargain up their wages.

Al so, t he conti nued per m ssi on or

allowance on the part of the Chinese governnent of
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forced labor in the prison system and of child | abor
both work to |ower wages in China. The extent of that
is alittle harder to quantify and we don't work hard
to do that in our petition.

Finally, there's the inability or refusa
of the Chinese governnment to enforce m ni num wage and
hour standards and health and safety standards and
health and safety standards. And this is a serious
probl em especially the standards on hours, on worKking
hours where we have a lot of forced over tinme that we
see in Chinese factories. So often the reported wages
are, in fact, nmuch lower if you | ook at the hours that
wor kers are wor ki ng. So those are sone of the other
factors that we think we should have to look at if
we're trying to figure out whether or not there's true
free bargaining in China and that workers' rights are
bei ng respected.

MR JOCHUM  Jin®?

MR LEONARD: | am Jim Leonard with the
Ofice of Textiles and we have actually a pretty good
working relationship with our Chinese counterparts and

we've had a nunmber of discussions with themin recent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

186

nmont hs about when quotas go away at the end of this
year, there's an expectation that the significant
surge of inports of textiles and apparel products from
Chi na. And we've had a nunber of discussions wth
t hem about well, we don't really have any leverage to
require themto do anything. W try to nmake the point
that there's certainly an advantage to themto try to
control their exports because in the absence of sone
sort of nechanism to prevent surges, we do have the
ability under the WO accession for China to put
i ndi vi dual gquotas back in place on individual
products, assum ng we can prove narket disruption.

That creates a situation where U S. buyers
may becone a little hesitant to place a big order on
wonen' s dresses, for exanple, if there's a probability
they won't be able to get that product in. So we
continue to have this discussion with the Chinese
wi t hout very nuch progress, | mght add.

But one of the points that they continue
making to us is you don't wunderstand, we have to
enpl oy X thousand new workers a nonth or a week and

we've got 1.2, 1.4 billion people. W have to enpl oy
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t hem So having said all of that, do the Chinese,
absent -- |'m not talking about sone of the illegal
| abor, the prison, the child and that sort of thing,
but what incentive is there for them to allow unions
and to allow free associ ati on when they have an al nost
unlimted supply of people that are willing to work
for these wages under those conditions?

V5. DRAKE: Wll, that's a very good
question and | nean part of it, in sone ways those
workers don't really have a choice. O course, they
are working under those conditions because if they
press for different conditions, they are put in jail.

But you know, China really does have a
choice to nmake about what its devel opnent strategy is
going to be over the next few decades and right now it
seens like a large part of its developnment strategy is
to depend upon the U S market remaining open and we
think that is a very risky strategy because there is
this unpredictability and ultinmately it's
unsust ai nabl e. W sinply can't sustain the current
trade deficit that we have here in the United States

and to have every other country in the world depending
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on that access, | think is a very risky strategy both
for the individual countries, but for the global
econony as a whol e.

Now | do think that in the long termit is
in China's economc interest to grant workers' rights
and respect workers' rights. Unl ess China's workers
are able to earn a fair share of the wealth that they
produce, China wll never be able to build a real
mddle class and that's the only way it's ultimtely
going to develop is if it's developing its own
internal nmarket, rather than depending on access to
foreign markets as its only way to continue producing.
And | think that it wll be a painful transition, but
it's a necessary transition and unless workers are
able to organize into unions and bargain as they were
here in the United States which helped build the
m ddle class of the United States, build a very robust
internal market in the United States that's really the
envy of the world, and | think that's what Chi na needs
todoif it wants to devel op

| think that really the main reason that

it resists are political reasons. | think that the
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econom c evidence |ooking at other countries, |ooking
at the inpact of freedom of association and unions on
econom c developnent all favor allowng workers to
or gani ze. I think that it's really a politica
consideration in ternms of not wanting to allow any
i ndependent source of political power wthin the
country.

MR JOCHUM  Thank you for your testinony
today and | had a foll owup question that was pronpted
by the volum nous indicators that you provided us as
well as a couple of themthat went to the question of
looking at the experiences of developed versus
devel opi ng countri es.

As you know, in a nunber of contexts, but
nost particularly in trade contexts, China has clained
status as a developing country and wants to be
recogni zed as such. In this particular context that
we're dealing with here, the question is market versus
nonmar ket . And | was wondering whether even if it's
only in general terns, you would be able to draw sone
lines for us between the assessnment of the Chinese

| abor standard and wage rate experience between a
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nonmar ket setting and a developing country setting.
In other words, what indicators reflect its nonmarket
character as opposed to an allegedly devel oping
country?

M5. DRAKE: | think certainly it's very
coomon for developing countries to have a Ilarge
reserve of unenployed workers which in and of itself
drives down wages to have difficulty enforcing wage
and hour standards or child |abor standards. | think
that's very common, but | think what you see in China
that really distinguishes it as a nonmarket econony is
a conscious, political strategy and explicit |egal
framework that forbids workers from organizing and
bargaining collectively with their enployers through

i ndependent unions. And that is not unique, but very

rare.

If you look at other Ilarge devel oping
countries, India, Brazil, South Africa, they have
i ndependent  uni ons. They also have a Ilot of

unenpl oyment. They al so have difficulty enforcing sone
of their labor laws, but they do not forbid workers

from organi zi ng i ndependent unions. And to us, that
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is the true key distinction between China and other
conpar abl e devel oping countries and really what marks
it as a nonmarket econony that its workers are sinply
forbidden from joining together and bargaining wth
their enployers. That's a crucial distinction.

And the International Labor O ganization
in laying out the core |abor standards nakes very
cl ear and very explicit t hat the freedom of
association, the right to organize and bargain
collectively are fundanental human rights of workers
that nust be respected, regardless of the economc
situation in which that worker's country my find
itself and that they can be respected, regardl ess of
that situation. So these are qualitative human
rights, not quantitative standards that depend upon a
| evel of devel opnent.

MR JOCHUM Mbore questions? Sure.

M5. KOEPKE: | wonder if | could just pose
the sane question | posed earlier because | recognize
your recommendation for China to take steps for
liberalizing its capital controls which is a separate

issue from sort of the exchange rate regine
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specifically. So | was wondering if you could comrent
on what recommendations specifically that -- or what
measures that ought to be lifted in order to sort of
achieve a greater convertibility of the capita
account. Same question.

M5. DRAKE: |'m afraid I'mnot at all an
expert on that issue, but I will certainly go back and
ask our people what neasures that they would recommend
and get back to you. W have focused specifically on
the valuation and pushing for the revaluation and
that's been our primary goal, but we are interested in
the other restrictions as well, and so I'Il have to
defer and get back to you.

M5. KOEPKE: That woul d be very hel pful

Thanks.

MR JOCHUM  Thank you for your excellent
testinony. | appreciate it.

M5. DRAKE: Thank you.

MR JOCHUM Vell, that brings us to the
end. I j ust wanted to thank everyone for
partici pating. | know | speak for all of us up here

in saying that it was extrenely hel pful in organizing
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our work for the Structural Wrking Goup as well

proceed and | hope to continue the dialogue wth all

of you and wth that, wunless there

are closing

statements anong our panelists, | think people are

nmore hungry than interested in nmaking

we' |l adjourn. Thanks very much.

(Whereupon, at 1:17 p.m,

heari ng was concl uded.)
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