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1.0 Introduction

Since early 2003, the North Pacific Fishery Management Council (Council) and its Observer Advisory
Committee (OAC) havebeen devel oping a proposed FM P amendment to restructure certain components of
the North Pacific Groundfish Observer Program. The initial focus of these efforts was on proposals to
restructurethe funding source and deployment model for Gulf of Alaska (GOA) groundfish fisheriesand for
Bering Seaand Aleutian Islands Area (BSAI) vessel swith coverage requirements of lessthan 100%. None
of the alternatives under consideration would have addressed the large-scale BSAI fisheries where most
vessds are required to carry one or two observers at al times. The BSAI fisheries with 100% or greater
coverage would have continued to operate under the current “ pay-as-you-go” service delivery modd.

In January 2004, the Council received a letter from the National Marine Fisheries Service (NMFS)
(Appendix C) informingthe Council of itsconcernsabout operatingan observer program under two different
service delivery models. In its January 2004 letter, NMFS stated that it had determined that effective
procedures for addressing observer performance and data quality issues can only be put into place through
a service delivery model that provides direct contractual arrangements between NMFS and the observer
providers. Inessence, the NMFS letter concluded that the Council’s current alternatives were inadequate
because most or all of the BSAI groundfish fisheries would continue to be covered under the existing “ pay-
as-you-go” model under al of the alternatives.

For that reason, NMFS recommended that the Council consider arevised problem statement and expand its
analysisto include a new alternative or alternativesthat would reflect a program-wide restructuring so that
all observer servicesareprovided by observer companiesunder direct contractual arrangementswithNMFS.

The purpose of this discussion paper istoaidthe OAC in consideringrevisionsto the problem statement for
observer program restructuring, and to provide some additional information on some of the issues affecting
observer salaries. This paper is also intended to serveas a starting point for addressing the decision points
identified in section 3.0 and constructing new aternatives as suggested in 4.0. It should be emphasized,
however, that the hypotheticd alternativesinthispaper are only staff suggestionsintended to help jump-start
or focus the discussion and the OA C should not feel limited to these suggestions.

1.1 The Council’s response to NMFS and tasking for the OAC

At its February 2004 meeting, the Council reviewed the issues raised in NMFS's letter and approved the
following motion:

The Council tasks the Observer Advisory Committee (OAC) with: reviewing and
recommending any appropriate changes to the problem statement, refining the existing
alternatives, and exploring new alternatives that will address the issue of combining the
BSAI and the GOA as one program, including the concept of a direct NMF'S contract with
observer providers. Additionally, the OAC should explore the potential use of a mixed model
for collecting observer costs in any service delivery model that may be chosen as well as the
potential cost of these different models to industry.

Also, the OAC should address issues raised by the Advisory Panel at the February Council
meeting:



1) the ‘fishing operation exemption’ of the Fair Labor Standards Act (FLSA)

2) the cost of NMFS’ recommendation to provide overtime coverage for
observers

3) how to increase flexibility in the current service delivery model to address
NMF'S observer program issues

4) observer insurance costs

Further, the Council urges NMFS Headquarters to reconsider its adoption of the policy on
observer compensation issued on November 13, 2003. The Council requests a response from
NMFS Headquarters addressing the following issues: (1) how the new overtime policy
would impact observer compensation costs under a direct contract approach for the North
Pacific Groundfish Observer Program (Observer Program), (2) whether the policy would
require that observers be compensated on an hourly plus overtime basis for all non-
productive waiting time spent on board the vessels; (3) whether and how the policy
addresses the issue of whether observers fall within the FLSA exemption for employees
engaged in fishing operations; and (4) how the number of hours worked by an observer will
be verified if the policy requires contractors to compensate observers on an hourly basis.
To permit the OAC to move forward with its work on the proposed restructuring of the
Observer Program, the Council requests that agency headquarters address and resolve
these issues prior to the OAC meeting scheduled for March 11 - 12, 2004. Council staff will
prepare correspondence to NMFS Headquarters to this effect.

1.2 Revised problem statement

In its letter, NMFS suggested the following revised problem statement to address NMFS's new concerns
about its ability to address observer performance problems and data quality issues:

Revised problem statement for restructuring of the North Pacific Groundfish Observer
Program (Substantive changes to the original problem statement are underlined below.
Editorial or non-substantive changes are not identified.)

The North Pacific Groundfish Observer Program (Observer Program) is widely recognized
as a successful and essential program for management of the North Pacific groundfish
fisheries. However, the Council and NMFS face a number of longstanding problems that
result primarily from the current structure of the Observer Program. The existing program
design is driven by coverage levels based on vessel size that, for the most part, have been
established in regulation since 1990. The quality and utility of observer data suffer because
coverage levels and deployment patterns cannot be adjusted to respond to current and
future management needs and requirements for individual fisheries. In addition, the existing
program does not allow fishery managers to control when and where observers are
deployed. This results in coverage limitations that constrain the reliability of catch and
bycatch estimates based on observer data. Furthermore, data quality concerns cannot be
resolved quickly and effectively when observers who have been identified as not meeting
performance or conduct requirements appeal NMFS’s suspension or decertification
decisions. The ongoing collection of observer data during the appeals process may further
undermine data quality and program integrity, and data collected under these
circumstances may not be suitable for management and enforcement actions. The current
program is also one in which many smaller vessels face observer costs that are
disproportionately high relative to their gross earnings. The current funding mechanism
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and program structure do not provide the flexibility to solve many of these problems, nor
do they allow the program to effectively respond to evolving and dynamic fisheries
management objectives.

2.0 Discussion of new issues that have lead us to this point

Along with the January 2004 NMFS letter, recent developments regarding observer compensation and
eligibly for overtimepay havealso raised concernswithinindustry, NMFS, and the Council. Thefollowing
isasummary of the issues that have |ead the Council to reconsider its problem statement and alternatives.

2.1 Problems with new procedures for decertification of observers

NMFS's January 2004 letter lays out in detail its concerns about existing procedures for dealing with
observer performance problems under the current program design. Essentially, they are the following:

. Prior to 2003, the Observer Program had proceduresin placethat allowed immediate suspension of
observers when potential performance problemswereidentified. However, these procedures were
foundto bein violationof observer’ srightsto due processand anappeal under the U.S. Constitution
and the Administrative Procedure Act (APA).

. In 2003, NM FSimplemented new proceduresfor the suspension and decertification of observersthat
provided observers with the opportunity for appeal to the NMFS Officeof Administrative Appeals.
Under these new procedures, NM FS cannot takeimmediate action to suspend an observer exceptin
the case of threats to public health and safety.

. Under these new procedures, NM FSestimatesthat the decertification appeal sprocesscouldlast nine
months or longer, during which the observer is allowed to continue working, although the data
collected by such observers might need to be discarded in some circumstances, and information
gathered by such observers would be deemed not suitable for use in enforcement cases.

. NMFSbelievesthat these concerns can best be resol ved under asystemof direct Federal contracting
under which NMFS could establish contract provisionsthat hold observer providers accountablefor
the quality of the data provided by their observers. Under such a system, observer providers would
have an incentive to hire and deploy the best observers, and to insure that their observers are
providing the highest quality data.

2.2 Additional concerns related to the operation of two separate programs in the North Pacific

NMFS also raised additional concerns about the Council’s current alternatives that would establish two
separate types of service delivery models. These include the potential problems that could occur if two
separate wage structures were in place in the North Pacific as would be possble if some observers were
operating under Service Contract Act (SCA) direct Federal contracts and other observers were operating
under the“ pay-as-you-go” program, which isnot governed by the SCA. NMFSexpressed concernthat large
wage and benefit differential s between the two programs could result in problems with hiring and retaining
quality observersin the program that has lower wages or benefits. For example, if observers operating in
anew programinthe GOA had better pay and benefitsthan observersworkingin the pay-as-you-go program
in the BSAI, the best and most experienced observers would be attracted to the GOA program leaving the
BSAI program with the least experienced pool of observers. However, NMFS noted that thisis a complex
issue and the patential consequences are difficult to predict.

3



2.3 The McNamara-O'Hara Service Contract Act (SCA) and its applicability to direct Federal
contracting

The SCA hasbeenalongstanding i ssue associated with effortsto restructure theobserver program. The SCA
governs salaries and benefits for observers in any program that provides for direct Federal contracting for
observer services. Thefollowingisasummary of the relevant provisions of the SCA asthey relate to direct
Federal contracting for observer services.

2.3.1 Whatis the SCA?

The SCA appliesto every contract entered into by the United States or the District of Columbia, the principal
purposeof whichisto furnishservicesinthe United Statesthrough theuse of service employees. Contractors
and subcontractors performing under such Federal contracts must observe minimum wage and safety and
health standards, and must maintain certain records, unless a specific exemption applies.

Every service employee performing any of the government contract work under aservice contract in excess
of $2,500 must be paid not less than the monetary wages, and must be furnished fringe benefits, which the
Department of Labor (DOL) has determined to be prevailing in the locality for the classification in which
the employee is working or the wage rates and fringe benefits (including any accrued or prospective wage
rates and fringe benefits) contained in a predecessor contractor's collective bargai ning agreement. Thewage
rates and fringe benefits required are specified in the SCA wage determination included in the contract.*

Each year, the Wage and Hour Division of the Department of Labor receives requests for wage
determinationsfor empl oyees engaged in approximately 60,000 government service contractscovered under
the SCA. Total annual federal government service contracting has been estimated in the billions of dollars.
These SCA-covered contracts involve the performance of awide range of services, including such diverse
activities as aerid spraying, barber and beauty shop services, computer services, electronic equipment
maintenance, furniture repair, surveying and mapping, trash removal, and warehousi ng.

Thefollowing is an excerpt of the relevant statutory language in the SCA

“Sec. 2(a) Every contract (and any bid specification therefor) entered into by the United
States or the District of Columbia in excess of $2,500, ... whether negotiated or advertised,

the principal purpose of which is to furnish services in the United States through the use of
service employees shall contain the following:

(1) A provision specifying the minimum monetary wages to be paid the various
classes of services employees in the performance of the contract or any subcontract
thereunder, as determined by the Secretary [of Labor], or her authorized
representative, in accordance with prevailing rates for such employees in the
locality or where a collective bargaining agreement covers any such service
employees, in accordance with the rates for such employees provided for in such
agreement, including prospective wage increases provided for in such agreement
as a result of arm's-length negotiations.

A summary of the relevant provisions of the SCA can be found at the U.S. Department of Labor,
Employment Standards Administration, Wage and Hour Division web site:
http://www .dol.gov/esa/regs/compliance/whd/web/SCA_FAQ .htm
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(2) A provision specifying the fringe benefits to be furnished the various classes of
service employees....

Sec. 4 ... (c) No contractor or subcontractor under a contract, which succeeds a contract
subject to this Act under and which substantially the same services are furnished, shall pay
any service employee under such contract less than the wages and fringe benefits, including
accrued wages and fringe benefits, and any prospective increases in wages and fringe
benefits provided for in a collective-bargaining agreement as a result of arm's-length
negotiations, to which such service employees would have been entitled if they were
employed under the predecessor contract: Provided, that in any of the foregoing
circumstances such obligations shall not apply if the Secretary finds after a hearing ... that
such wages and fringe benefits are substantially at variance with those which prevail for
services of a character similar in the locality.”

2.3.2 What geographical areas are covered under the SCA?

The SCA appliesto all work performed within the United States. For purposes of the SCA, theterm"United
States' includes any state, the District of Columbia, Puerto Rico, the Virgin Islands, Outer Continental Shelf
lands as defined in the Outer Continental Shelf Lands Act, American Samoa, Guam, Wake |sland, Johnston
Island, and the Commonweal th of the Northern Marianalslands. The SCA does not apply to work performed
in any other territory under the jurisdiction of the United States or any United States base or possession
withinaforeign country. Also, the SCA doesnot apply to work performed on ships operatingin international
or foreign waters. If a portion of the contract services is performed within the United States and a portion
is performed outside the United States, the SCA applies to the portion performed in the United States.

2.3.3 Who is responsible for complying with the SCA?

Under the SCA, the Federal agency entering into the service contract is responsible for obtaining wage
determinations from the DOL for each contract, and the contractor is responsible for paying the wage and
benefits specified in the contract.

2.3.4 What happens if a contractor violates the SCA?

The SCA provides authority to withhold contract funds to reimburse underpaid employees, terminate the
contract, hold the contractor liablefor associated costs to the government, and debar fromfuture government
contracts for a period of three years any persons or firmswho have violated the SCA.

2.3.5 How does the DOL make prevailing wage determinations?

The DOL establishes minimum monetary wages and fringe benefits based on what is prevailing in the
locality as determined by wage surveys. A rate is determined to prevail where asingle rate is paid to a
majority (50 percent or more) of theworkersin the same classin aparticular locality. If asingle rateis not
paid to the majority of workers in alocality, statistical measurements such as the median (a point in a
distribution where 50 percent of the surveyed workersreceive that or a higher rate and 50 percent receive
alesser rate) or the mean (average) are used to establish prevailing wage rates.

Often, wage surveysresault in insufficient datafor job classifications, asis the case with observers. In these
instances, theDOL establi shesaprevailingwagethrougha" slotting," procedure, utilizing the grading system
for Federal employees. Under "slotting," wage rates are derived based on a comparison of equivalent or
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similar job duties and skills between the classifications which were surveyed and those for which no survey
datais avalable. For example, a surveyed rate for the janitorial classification may be adopted for the food
service worker (cafeteria worker) dassification because job duties and skills, required for both
classifications, are rated at the same grade level under the grading system for Federal employees. Thisis
the procedure that the DOL has generally used to establish prevailing wages for observer services contracts
in other regions of the U.S. to date.

2.3.6 When is the majority rate (i.e. the rate paid to more than 50% of the workers in an occupation
in a locality) used to establish the prevailing rate?

The SCA regulaions provide that “where a Snglerate is paid to a majority (50 percent or more) of the
workers in a class of service employees engaged in similar work in a particular locdity, that rate is
determined to prevail”. 29 CFR 4.51(b). These majority rate prevailing wage determinations are typically
called union dominance wage determinations. Thissituationwould likely apply tothe current North Pacific
Groundfish Observer Program because more than 50% of the observers currently working in the program
are covered by a collective bargaining agreement.

2.3.7 What happens when a collective bargaining agreement (CBA) is in effect for workers covered
by the SCA?

When acollective barganing agreement (CBA) isin place for workerscovered by the SCA, employers, are
of course, bound by the terms of any CBA that they have entered into. This means that acontractor cannot
use the SCA to break aCBA and must continue to meet the terms of the CBA even if apotential DOL wage
determination using another method might be lower. The SCA regulations do not specifically discuss a
scenariounder which the SCA prevailing wage is higher than the wage established under aCBA. Thiscould
conceivably happen when less than 50% of the workersin ajob classification and locality are covered by
aCBA. Inthisingance, the CBA wage would not bethe prevailing wage, and contractorswould berequired
to meet both the terms of the CBA wage and the SCA prevailing wage. It should be noted that CBAs and
SCA prevailing wage determinations establish minimum wages that must be paid, but do not preclude an
employer from paying a higher wage. Therefore, ininstancesin which a CBA wage and SCA prevailing
wage determination are different, the employer could be bound by the higher of the two wage levels.

2.3.8 What happens when a non-union contractor wins a contract previously held by a union
contractor?

When a non-union contractor wins a contract previously held by aunion contractor covered by acollective
bargaining agreement, the successor (non-union) contractor is also obligated to ensure that all service
employeesare paid no less than thewages and benefits to which theempl oyeeswoul d have been entitled for
thefirst year of the successor contract. The obligation of the successor contractor islimited to thewage and
fringe benefit requirementsof the predecessor’s coll ective bargai ning agreement and doesnot extend to other
items such as seniority, grievance procedures, work rules, overtime, etc.

2.3.9 Under what circumstances would a CBA not be used to establish a prevailing wage?

Prevailingwage determinati ons preclude arrangementsby partiestoaCBA who either separately or together,
act with an intent to take advantage of the wage determination process (i.e. “ Sweetheart Agreements.”) The
primary example of these types of agreements involve contingent CBA provisions that attempt to limit the
contractor’s obligations by such means as requiring issuance of a wage determination, requiring the
contracting agency to i nclude the wage determination in the contract, or requiring the contracting agency to
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adequately reimburse the contractor. Such contingent arrangements evidence an intent to take advantage of
the wage determination scheme under SCA, and therefore generally reflect a lack of arm’'s length
negotiations. If the DOL findsthat a CBA was not entered into as aresult of arm’slength negotiations, the
DOL could issue a prevailing wage determination that ignores the CBA .

2.4 The Fair Labor Standards Act (FLSA) and the issue of overtime pay for observers

InaNovember 13, 2003, memo from William Hogarth to NOAA General Counsel, NMFStakesthe position
that contracted fisheriesobserversare non-exempt from coverage under the Fair Labor StandardsAct (FLSA)
by virtue of their statusastechnicians, and thereforeare eligiblefor overtime pay. The memois provided as
Appendix B. The memo recommends that NM FS request new wage determinations fromthe DOL that take
into account NMFS' s position that observers are entitled to overtime pay under the FLSA. The memo also
takesthe position that contracted observersworking in the Exclusive Economic Zone (EEZ) also should be
entitled to the prevailing wages and overtime pay required by the SCA and FL SA, respectively, even though
both Actsdo not extend into theinternational waters of the EEZ. Theeffect of thisposition by NMFSisthat
all observers operating under direct Federal contractsin the North Pacific would be entitled to overtime pay
under the FLSA. (The Council’ s response to thismemo isprovided as Appendix A.)

2.4.1 Whatis the Fair Labor Standards Act (FLSA)?

TheFLSA isthelaw that establi shes minimumwage, overtime pay, recordkeeping, and child labor standards
affecting full-timeand part-time workersin the private sector and in Federal, State, and local governments.
Covered nonexempt workers are entitled to a minimum wage of not less than $5.15 an hour. Overtime pay
at arate of not less than one and one-half times their regular rates of pay is required after 40 hours of work
in aworkweek. The FLSA also contains numerous exemptions to the overtime requirements for various
classes of workers.

2.4.2 What is the professional exemption and why did NMFS determine that it does not apply to
observers?

Section 13(a)(l) of the FLSA exempts executive, administrative, professional, and outside sales employees
from the minimumwageand overtimerequirementsof the FL SA, provided they meet certaintestsregarding
job duties and responsibilities and are compensated "on a salary basis' at not less than stated amounts.

The professional exemption is applicable to employees who perform work requiring advanced knowledge
and education, work in an artistic field which is original and creative, work as a teacher, or work as a
computer system analyst, programmer, software engineer, or similarly skilled worker in the computer
softwarefield; who regularly exercise discretion and judgment; who perform work which isintellectual and
varied in character, the accomplishment of which cannot be standardized as to time; who receive a salary
which meets the reguirements of the exemption (except doctors, lawyers, teachers and certain computer
occupations); and who do nat devote more than 20% of their time to work other than that described above.

In making its determination that observers are “technicians’ rather than professionals, and therefore not
exempt from the overtime provisions of the FLSA, the National Observer Program, in consultation with the

2 prevailing Wage Resource Book,” US Department of Labor, Employment Standards Administration,
Wage and Hour Division. Section 4(c) page 1.



National Observer Program Advisory Team, considered both the duties and responsibilities of fisheries
observers as well as past recruitment actions for Federal fisheries observers.

Thedutiesand responsibilities of fisheries observersinvolve adheringto routine sampling protocolsthat are
planned and managed by professional employees. Fisheries observers perform these duties unsupervised,
but all work is carefully reviewed for completeness and accuracy by professional biologists. Although most
of the contracted observer programs currently require that observers have a professional degree (usualy a
Bachelor’ sdegreeinabiol ogical science) asaneligibility standardfor recruitment by the contracted observer
service provider, specialized experience can be substituted for education. Observersthen receive up to three
weeks of specialized trai ning, which must be compl eted to the satisfaction of the program before observers
are certified to be deployed aboard fishing vessels and in processing plants.

Based on this description of observer duties and responsihilities, NMFS determined tha observers fail to
meet the professiond exemption and should be more accurately classified as non-exempt technicians.

2.4.3 Could the DOL’s proposed changes to the professional exemption criteria affect NMFS’s
determination?

On March 31, 2003, the DOL published an Advance Notice of Proposed Rulemaking that would implement
sweeping changes to the regulations implementing the FLSA. Among other things, the proposed changes
wouldmodify the professional exemptionto overtime pay requirements. Thepublic controversy surrounding
these proposed changes led to efforts in Congress to prevent the DOL from implementing its proposed
changesin 2003. Early versions of the same omnibus spending bill that contained the crab rationalization
program also contained a provision that would have prevented the DOL from issuing new overtime pay
regulations. However, this provision was stripped from the omnibus spending bill before passage, meaning
that the DOL is free to issue new regulations governing the overtime provisions of the FLSA.

To date, the DOL has not issued final regulati ons that would modify the overtime provisions of the FLSA,
and has not indicated when such regulations might beissued or how they might differ from those proposed
in March 2003. Therefore, dl that can provided at this point isacomparison of the proposed changes from
March 2003 and their effectsonthe professional exemption criteria. Thefollowing table providesaside-by-
side comparison of the existing and proposed (as of March 2003) criteria for the professional exemption.

Side-by-side comparison of the proposed changes to the exemption for learned professional employees®

Current long test Current short test Proposed standard test
Minimum $155 per week $250 per week $425 per week
Salary
Duties Primary duty of performing work | Primary duty of performing work | Primary duty of performing office
requiring knowledge of an requiring knowledge of an or non-manua work requiring
advanced type inafield of advanced typeinafield of knowledge of an advanced type
scienceor learning customarily science or |earning customarily inafidd of science or learning
acquired by a prolonged course acquired by a prolonged course customarily acquired by a
of specialized intellectual of specialized intellectual prolonged course of specialized
instruction and study. instruction and study. intellectual instruction, but which
also may be acquired by
Consistently exercises discretion Consistently exercises discretion alternative means such as an
and judgment. and judgment. equivalent combination of
intellectud instruction and work
Performs work that is experience.
predominantly intdlectual and

3From The DOL's Web Site: http://www.dol.gov/_sec/media/speeches/541_Side_By_Side.htm
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The proposed changes would eliminate the criteria that the professional employee “consistently exercises
discretion and judgment,” and would also add language explicitly stating that work experience can be
substituted for higher education. As stated in the Hogarth memo (11/13/03), NMFS's determination that
observersare technicians and not professionals was based in part on the fact that an observer’ s duties do not
consistently require discretion and judgement, and also on thefact that observers are dlowed to subgtitute
experiencefor education. Atthispoint, itisprematuretoassumethat the proposed changes, if passed, would
cause NMFS to change its stated position that observers are technicians and not professionals. However, if
the proposed changes to the criteria for the professional exemption are adopted, it is possible that NMFS
would re-examine its position to determine whether or not observers meet the revised definition of
professional employees.

2.5 What are the possible effects of the SCA and FLSA on observer compensation?

At thispoint it isnot possible to determine exactly what effectsthe SCA and FL SA would have on observer
compensation in the North Pacific groundfish fisheries for several reasons. First, because of the existence
of collective bargaining agreements governing a magjority of observers working in the North Pacific, and
second, because the DOL criteriafor the professional exemption to the overtime requirements of the FLSA
are currently under revision.

At oneend, salaries could remain unchanged if DOL defaultsto the current coll ective bargaining agreement
wage that the prevailing wage is the current union wage based on the principle of “Union Dominance” and
if it isdetermined that observersfall under the professional exemption asit isproposedto berevised. Atthe
other extreme, salaries could increase substantially if DOL determines that observers are entitled to the
equivalent GS-scale wage for Federal employees and also entitled to overtime under the FLSA.

Part of the difficulty in determining how both the SCA and FL SA will affect observer compensation isthat
the agenciesinvolved haveagreat deal of discretion in determining how both lawswould apply. Inthe case
of the SCA, the DOL is ultimately responsible for egablishing a prevailing wage on a contract-by-contract
basis. In the case of the FLSA, proposed changesto the overtime exemption for professional employees
could potentially affect NMFS's 2003 determination that observers are categorized as “technicians’ under
the FLSA and are therefore entitled to overtime pay. However, it should be emphasized that the proposed
new criteria, while providing an employer with more latitude to classify employees as professionals, does
not require that they do so. A cautious employer could continue to pay overtime for employees that
potentially could be classified as exempt under the proposed new criteria.

Finally, when employeesreside at an employee’s place of business asisthe caseat least indirectly for most
observers, the FL SA provides employers with considerable flexibility to establish rules to determinewhen
an observer is on-duty and off-duty. In the event that NMFS maintains its postion that observers are
technicians and entitled to overtime pay, the specific work rules governing on-duty and off-duty time have
yet to be developed for observersin the North Pacific. It istherefore difficult to estimate how many hours
per week the average observer would work in each individual fishery.

3.0 New decision points

During the devel opment of the Council’ sfirst set of alternativesfor observer program restructuringin 2003,
staff provided a series of decision points that related primarily to the scope of the program and the details
of the fee collection program. If the Council accepts NMFS's recommendation that the analysis consider
aprogram-wide restructuring to address observer performance and dataquality issues, several new decision
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points emerge and previous decision points become less relevant. The following are some new decision
pointsraisedby NMFS' srecommendation that the observer programrestructuring includeall fisheriesunder
the Council’ sjurisdiction.

1. Should the Council revise its Problem Statement as recommended by NMFS?

In its January letter to the Council, NMFS provided the Council with suggested changes to the problem
statement that the Council adopted in February 2003. NMFS' suggested changes were identified above in
the introduction and the letter in its entirety is provided as Appendix C.

2. Should the Council expand upon its previous alternatives by adding an alternative for
comprehensive restructuring of the entire North Pacific Observer Program or should it develop a
new suite of alternatives that are consistent with NMFS’s position that any restructuring effort must
be comprehensive?

Thisis a crucial question that must be answered before a revised analysis can proceed. |If the Council
choosesto simply add anew alternativeto the existing suite of alternativesit could be signalingto the public
and NMFSthat it does not necessarily concur with NMFS' s concerns and wishesto keep alternatives on the
table that would result in a hybrid program with some fisheries operating under the new system and major
BSAI fisheries continuing to operate under the current “ pay-as-you-go” system for the foreseeabl e future.
If, however, the Council accepts NMFS's concerns about the potential problemswith ahybrid program, and
adoptsarevised problem statement, then the Council’ s previous alternatives may no longer be relevant and
anew guite of alternatives may bein order.

3. Should a new comprehensive alternative(s) establish a uniform fee collection and deployment system
for all fisheries or should the program be tailored to specific circumstances in different fisheries?

Ultimately there are two fundamentally different approachesfor recovering the costs of observer coverage:
(1) fees based on the amount or value of fish landed, and (2) fees based on the amount of coverage received.
Under the previousResearch Plan, theparticipantsin all of thefisheriesunder theCouncil’ sjurisdiction were
subject to the samefeecollection program based on the ex-vessel value of landed catch, and the same system
for deployment of observers. However, there are no legal or operational reasons for requiring that all
fisheries operate under the same system. In fact, dueto the wide variety of monitoring issuesin different
fisheries, it may be appropriate to consider devel oping different fee collection and depl oyment systems for
different fisheries or classes of vessels. For example, smadl vessels with less than 100% coverage could
operateunder an ex-vessel valuefee program under which all vessel spay the sameratefor observer coverage
regardless of whether they carry an observer or not. At the same time, larger vessels with 100% or greater
coverage levels could continue to operate under some type of modified billing system where they are billed
through athird party for their actual number of coverage days.

The previous draft analysis of observer restructuring alternatives examined a variety of fee types and
concluded that user fees based on the ex-vessd value of landed catch were the most appropriate funding
sourcefor aprogramfocused primarily onthe GOA. However, with the expansion of the programto include
the large-scal e fisheries of the BSAI, other types of fees may merit consideration.

Possible ways to break out the fisheriesinto separate programs include the following:

. Separate systems by arear BSAI vs GOA
. Separate systems by processing mode: Catcher processors vs catcher vessels
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. Separate systemsby fishery asdefined by target speciesand/or gear type: (AFA pollock, cod
freezer longline, H& G flatfish, GOA groundfish etc.)

. Separate systemsby coveragelevel: Oneprogramvessel swith lessthan 100% coverage and
a separate program for all vessels and processors that have 100% or greater coverage
requirements.

4. Which type of fee program should apply to which fisheries?

At least two types of fee systemsare viable alternatives in the North Pacific. Fees based on the ex-vessel
value of landed catch, and fees based on the number of fishing days or coverage days.

Fee based on percentage of the ex-vessel value of landed catch. Thisisthe most commonly-used type of fee
in the North Pacific. Both the original Research Plan and the halibut/sablefish IFQ cost-recovery program
used fees based on the ex-vessel value of landed catch. The advantages to such afee are that it is broad-
based, perceived to be equitable, and roughly correlated with each operation’ s ability to pay and level of
participation. A fee based on the ex-vessel value of landed catch would be relatively easy to monitor and
collect because much of the information necessary to assess such fee is already collected by NMFS. The
biggest problem with such aprogramisthat revenues generated may not exactly match coverage needs. The
total ex-vessel revenues generated by afishery in aparticular year cannot be predicted in advance, because
future harvests and future prices are unknown. In addition, the total amount of required coverage for a
fishing year also may not be known in advance because the number of participants and numbers of fishing
days varies fromyear to year and cannot be predicted with agreat deal of precision. For this reason, there
is no way to know in advance whether a particul ar fee percentage will generate sufficient revenue to fund
adesired level of coverage. This may not be aproblemin fisherieswherethe level of coverageisvariable.
However, it could generate problems in fisheries such as the AFA pollock fishery, in which coveragelevels
are mandated by statute.

Fee based on fishing days or coverage days. Since a vessel’ s coverage level is directly associated with its
number of fishing days, a fee program could be based on each vessel’ s number of fishing days and desired
coverage level. Thistypeof approach wasinitidly rejected when the analysiswas focused primarily on the
GOA because such an approach does not address the problem of disproportionate costs that plagues the
current pay-as-you-go program. In effect, vessels would be charged for their observer coveragein a very
similar manner to how they are charged today, except that NMFS would be assessing the fee directly (or
through a third-party contractor). Such a fee would disproportionately affect smaller vessels and lower-
volumefixed gear vesselsrelativeto high-volumetrawl vessels. Furthermore, if adaily fishingfeeislinked
to coverage levelsin a particular fishery, then every decision by NMFS to modify coverage leves would
resultin feeincreases or decreases and requirelengthy analysisand rulemaking. Thiscould severely restrict
the ability of NMFSto modify coverage levelsin atimely manner to respond to changing data needs.

However, the concerns with afee based on the number of fishing days or coverage daysrelate primarily to
smaller-sca e fisheries where coverage levels areless than 100%. Thistype of fee may have considerable
meritin the large-scale fisheriesin the BSAI where coverage levelsare 100% or greater. If coverage levels
in large-scale BSAI fisheries remain fixed in regulation and are not subject to annual and inseason
adjustments as is contemplated in the GOA, then many of the arguments against such a system are not
applicable. Infact, afee system in which vessels arebilled directly by NMFS (or athird party contractor)
for their actual observer coverage may be the most optimal system for BSAI fisheries in which coverage
levelswill likely remain at 100% or greater. That is because such a system would ensure that the amount
of fees collected exactly matches the cog of the coverage required.
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5. Should NMFS assess and collect fees directly or contract those activities to a third party “financial
contractor” or billing service as suggested in the NMFS letter?

InitsJanuary 2004 letter to the Council, NMFS recommends that atwo-tier contracting system be explored
for potential use in the North Pacific. Under such a system, NMFS would hire some type of financia
contractor or billing serviceto collect feepaymentsfrom fishermen and processors and then woul d enter into
separate contracts with observer providersto provide coverage. Although further legal review isnecessary,
such a system could possbly be implemented without additional statutory authority because NMFS would
not be handling feeproceedsdirectly. Thistypeof two-tiered contracting system could beincorporated into
any of the alternativesunder consideration. If the Council wishesto pursuethisconcept, it will at somepoint
in the future need to beincluded explicitly into some or all of the alternatives.

Theonly current example of third-party contract service delivery model isin the Georges Bank Atlantic sea
scallop fishery. That programis described in detail in Section 7. In that program, revenues are generated
by a TAC set-aside system. All vessels wishing to fish in the Georges Bank closed area must notify the
Program Administrator at least 5 days prior to departure and are either assigned an observer or granted a
waiver for that fishing trip. Becausethetotal coverage level isapproximatdy 25%, vesselsreceive waivers
for approximately 75% of their fishing trips. Vessels carrying observersare allowedto harvest an additional
guantity of sea scallops during each fishing trip and the revenues fromthis additional harvest are submitted
tothethird party contractor, the National Fish and Wildlife Foundation (NFWF) which usesthose proceeds
to pay contractors for the coverage provided. Under the terms of the contract, NFWF receives 8% of the
proceeds to cover overhead and the cost of administering the program.

At least one advantage to such a system is that it could avoid the statutory limitations that prevent the
Council from implementing afee program that is different from the original research plan. One obvious
disadvantage is that it would impose an additional layer of overhead costs that would come out of fee
proceeds. A system in which NMFS hills industry directly also would increase the level of overhead,
however it isnot necessarily the casethat such costs would be paid for out of fee proceeds. Dependingon
how the programisdesigned, the overhead costsof adirect billing system could either be absorbed by NMFS
or recovered by NMFS from fee proceeds. On the other hand, in ano-cost third party contract system, the
only source of revenue to pay for overhead is the fee proceeds.

It should al so beundergtood that ano-cost third party contract isstill subject to the requirements of the SCA.
Thus, this approach should not be considered as away to avoid the observer compensation issuesthat arise
with direct Federal contracting.

4.0 Hypothetical new alternatives.
Caveds 1 The following alternatives apply to all groundfish and halibut fisheriesin
the BSAI and GOA.
2. The alternatives are independent of the decision about whether to use a

two-tier (or no-cost) contract model whereby NMFS contracts with a
financial institution to collect and disbursefundsassuggestedintheNMFS
letter.

3. The Council’ spreviousfive alternativesremain on thetable unless or until
they are explicitly discarded.
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Alternative 6;

Alternative 7:

Alternative 8:

Alternative 9.

Alternative 10.

Uniformex-vessel valuefee program (similar to old Research Plan). This alternative could
be based on the existing statutory authority (and would be limited to 2%), or could be
expanded in ways that would require additi onal statutory authority.

Uniformex-vessel valuefee programfor “baseline” coverage with separate assessments for
IFQ, CDQ, and co-op programs that require additional coverage for individual vessel
monitoring. This program would have arelatively low and uniform ex-vessel valuefee to
provide baseline “open-access’ coverage for all groundfish and halibut fisheries. The
baseline coverage level would be that which is necessary to collect the basic fisheries data
necessary to manage open access style fisheries. Specific fisheries that have higher
coverage needs due to vessel-specific quotas (AFA co-ops, CDQ, bycatch co-ops, €etc.)
would have their additiona coverage paid for through additional assessments. These
additional assessments could be in the form of an additional ex-vessel fee assessment, or
they could be some form of a modified pay-as-you-go fee with vessels billed directly for
their additional coverage.

Separate programs for vessels with less than 100% coverage and vessels with 100% or
higher coverage. Vesselswith less than 100% coverage would pay an ex-vessel value fee
and would be required to carry observerswhen requested by NMFS. Vessels with 100%
coverage or greater would pay amodified pay-as-you-gotypeof feeto cover thedirect costs
of their observer coverage. This alternative would address cost disparities and increase
deployment flexibility for vessels and fisheries with less than 100% coverage, while
providing the least disruption to vessels and fisheries that currently have 100% or greater
coverage requirements,

Separate programs for catcher/processors (C/Ps) and catcher vessels (CVs): Unlike the
status quo in which coveragelevelsare based onvessd length, thisalternative would divide
C/Ps and CVs into separate programs with separate fee programs and coverage rules for
each sector. Shoreside processorswould beincluded inthe CV category because observers
on catcher boats often work jointly with plant observers.

Separate programs for individual fisheriesdefined by target species and/or gear type. This
alternative would break down the groundfish fisheries of the North Pacific into different
fishery categories that have different coverage needs (AFA co-ops, CDQ, freezer longline,
H& G flatfish, GOA groundfish, etc.) and would establish separate fee assessments and
coverage rulesfor each fishery. Thistype of programwould probably bethe most difficult
to implement and operate and would rai se complicated i ssues when vessel s operate in more
than one fishery. Vessels that operate in multiple fisheries would pay different fees
depending on which fishery they are operating in at a given time.

5.0 New issues raised by expanding the program to all fisheries in the BSAI

5.1 Start-up funding

The start-up costsfor Y ear One are many times higher if weincludeall of the BSAI fisheriesinthe program.
Because Federal contracting rules require that the funds be in hand before the government enters into
contracts, the cost of thefirst year’s programwould likely need to be provided in advance. The estimated
average annual cost toindustry for groundfish observer coverage in the North Pacific was $10.5 million for
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the years 2000-2002. This estimate only includes the direct costs born by industry and does not include
indirect costsor program management costs onthe part of NMFS. Start-up costson the order of $10million
islikely to be significantly more difficult to acquire through the NMFS budget process than the far more
modest $1.2 million estimated start-up costs required for a program restructuring limited to just the GOA.

The problem of start-up costs may also be considered in the discussion of amodified pay-as-you-go contract
system for vessels with 100% or greater coverage levels. Under such a system, vessds could be billed on
amonthly or quarterly basisfor their coverage needs and contractors could be paid on arolling system that
eliminates the need for ayear’ s worth of start-up funds to be acquired in advance.

Onesort of contracting model called”indefinitedelivery/indefinite quantity” could reduce, but not eliminate,
the amount of start-up costs required. Under thistype of contract, NMFS would enter into a contract with
an observer provider for aninitial block of coverage days that could be expanded in the future as additional
funds become available. The contractor provides a bid for the initial block of coverage and a rate for
additional coverage tha the contractor is willing to provide. Usng this type of contract, NMFS could
theoretically contract with observer providers for the first quarter of a fishing year with the option of
continuing coverage for the remainder of the fishing year as funds become available.

Regardless of the type of contract, some level of start-up funding will be necessary prior to the start of the
program. The three most viable sources of start-up funds are: (1) a one-time direct Federal subsidy, (2)
implementing the fee collection prior to the start of the program, and (3) a Federal loan similar to the loan
that funded the AFA buyout (of nine catcher processors) that would be paid off over time through fee
revenues. At least two of these sourceswould require action by Congress.

5.2 Coverage levels for BSAI fisheries

New coverage issues arise with the expansion of the program to include al BSAI fisheries. The previous
draft did not explore aternative coverage levels in the GOA, expecting that wewould initially aim for the
same overall level of coverage days in the short-term, but gaining the flexibility to shift coverage among
vessel fleets as needed, with eval uation on aregular basisthrough the* plan team approach.” Thus, theissue
was mainly deferred to later analysis. However, this approach may not possible in the BSAI because the
management program is much more reliant on observer coverage in the BSAI, and (100% and greater)
coverage levelsare mandated by various statutes and program requirements. Thelarge-scae BSAI fisheries
are also far more dependent on observer coverage for their management than the inshore fisheries of the
GOA where inseason management is based primarily on delivery reports by processors rather than at-sea
catch estimates made by observers.

The Council and NMFS may have lessflexibility to adjust coveragelevelsin BSAI fisheriesto account for
circumstancessuch asrevenue shortfalls, especially inthe AFA pollock fishery wherecatcher processorsare
required by statute to carry two observers anytime they fish for or process groundfish. For thisreason, a
program in which vessels with 100% or greater coverage requirements continue to pay for the direct costs
of their own coverage through some sort of modified pay-as-you-go fee assessment may be preferableto an
ex-vessel value fee. In this sense, one can ensure that revenues always match coverage needs.

5.3 Statutory issues

Previousdiscussion papers and draft anal yses have identified the statutory barriers to some of the proposed
changesto the Observer Program. At present, the only typeof fee programauthorized in statuteis one based
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on ex-vessd value with a 2% cap, and the fee must be assessed against all fishing vessels and processors,
including those not required to carry an observer under the plan, participating in fisheries under the
jurisdiction of the Council, including the North Pacific halibut fishery (MSA Section 313(b)(2)(F)).
Although NOAA General Counsel has not yet provided a definitive legal opinion on the question, they have
given preliminary indications that a fee program that covers only part of the North Pacific (such as one
limited to the GOA) would require new statutory authority to implement. In addition, al but one of the
strawman new aternatives would be inconsistent with these statutory restrictions. However, NMFS has
given a preliminary indication that these satutory restrictions may be avoided under atwo-tier contracting
system in which athird party contractor or private billing service manages the fee collection aspect of the
programand disbursesfundsto observer providersat therequest of NMFS. However, amoredefinitive legal
analysis of thisissue is necessary.

However, the Council may continue to explore all reasonable alternatives at this point in the process
regardlessof whether or not they areconsistent with existing statute. The Magnuson-Stevens Actwill likely
be reauthorized before a complete restructuring of the observer program is completed and NMFS has
consistently recommended that the statutory fee collection authority be expanded to give regional Councils
moreflexibility in designing observer programs, including programsthat use feesbased on factors other than
the ex-vessel value of landed catch.

5.4 Crossover issues

Crossover issues arise anytime more than one program is operating in the North Pacific and vessels switch
from fishery to fishery or areato area where different programs are in effect. Crossover issues also could
ariseevenif asingle uniform programcoversthe entire North Pacific, if different contractorsareresponsible
for providing coverage in different areas. Until specific alternatives are identified, it is impossible to
describe in detail what sort of crossover issues will arise. However, as a general principle, the Council
should striveto maintain as much consistency as poss ble between programs so that observer salaries, work
rules, certification/decertification procedures, etc. are uniform throughout the North Pacific.

6.0 Data summaries for existing North Pacific fisheries

The following tables provide information on the number of vessels, ex-vessel value of harvests, observer
days, and observer costs as a percentage of ex-vessd value for all of the individual fleets operating in the
North Pacific groundfish and halibut fisheries. These mutually-exclusive fleet categories are based on the
fleet definitions used in the programmatic groundfish SEIS. The estimated observer daily cost of $350/day
includes the current $320/day average rate for Level 1 and Level 2 observers; an estimate of $30/day for
travel expenses passed onto industry by providers; but does not include the estimated $15/day for meal sthat
vessel operators provide to observers.
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Table 6.1 Number of vessels that fished for groundfish and halibut in the BSAI and GOA from 20002002 by processing mode, permittype, and vessel class

G0A BSsAl
SECTOR PERMT TYFE VESSEL CLASS 2000 20T 2002 AN 2001 2002
Catcher processar Groundfist anly AFA CP =125 14 16 17
Paot CP =125 1 1 2 2 2
Longline CP =124 14 11 11 14 14 12
Longline CF =124 a a 11 27 an an
Paot CP =124 K] 1 2 a 4] 3
Trawd CP = 125 4 A 4 a 7 7
Trawd CP = 125 14 12 12 14 14 15
Halitat anby Longline CP =124 2A 26 14 13 a 14
Longline CP =125 1 1
Catcher vessel Groundfish & Halibut AFA Trand B-124 1 1 1 1 1 1
AFA Diversified Trawd =124 3 3 3 2 3 3
MoreAFA Trawd B0-124 14 13 14 4 1 3
Longline = &0 G2 B4 515] 36 ar 33
Pat = B0 a2 24 27 14 13 14
Fized Gear 33549 a08 470 456 48 58 a4
Ficed Gear =32 £ 515 a1 26 18 35
LInknone CY 1 ] 1] 1
MoreAFA Trawed = B0 21 22 21 2 2 2
Groundfish only AFA Tramd = 129 2 2 H a0 28
AFA Tramd BO-124 a 11 ] 44 44 41
AFA Diversified Trawd =125 1a 14 16 24 24 24
MHoreAFA Trawd B0-124 20 22 18 5 4 A
Langline = &0 a A a 1 1 2
Pat = 60 &7 21 20 1 fi1 44
Fixed Gear 33949 121 ah aa 7 13 13
Fixed Gear =32 a0 40 24 10 13 11
Lnknoam CW ] g a 1 a 11
ForeAFA Trawd = 60 23 23 23 ] a
Halitat by Longline = G0 f a 3 2 2 1
Pat = B0 2 1 1 3 3
Fized Gear 33949 457 430 397 A ] 12
Fixed Gear = 32 331 2490 292 238 233 205
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Tale62a 200 Exvessd value of groundfish and hdibut havests sy processing mode and vessd class

. 0 evwessel ks B5A exvessel walies

Tor il el Vesnelcher Groundhish Halibxa Groundish Halibxa
20| Catcher proces=or Groundish anly AEACE =125 0 0 122 0105 0
Fot CF <125 (corfidertial) 1] 1] 1]
Longline CP <125 8,745 501 1] 13545590 1]
Lenifine CP =125 25F 749 1] 5,155 724 1]
Pot CF =125 (corfidertial) 1] 1717 524 1]
Tra CP<125 1540 505 1] 10520104 1]
Trad CP= 125 /B0 1 I ) 1
Halibit arly Londgine CP' <125 1] 23744 1] 74313
Catcher vesse Gowndish & Helibot AFA Chversfied Trad <125 1580775 SH3EE (confidertial) (corfidertial)
AFA Trawd AF124 (corfidertial) (corfiderti =) (confidertial] (corfidertial)
Fixed Gear <32 4F 15 3p438™ Z2EA1 2311210
Fized Gear 339 e Y HEFERT 1517 a0 8518 41
Lengfine =H0 1859650 24 177 160E 1559 4% 10640184
Mor-AFA T rand 124 481 A7 2008553 {confidertial) (corfidertial)
Pot = H] 4405 7 g5/ 547 1258 375
PorARA T rand <B0 5008 A 240355 {confidenti=) {corfidertial)
izvoundhish arly AFA Chversfied Trad <125 119582 /5 1] 1N A2 233 1]
AFA Trawd =125 (corfidertial) 1] 05456 1]
AFA Trawd BI-124 1298 401 1] GEINE TS 1]
Firxed Gear <32 B5 5 1] 7714 1]
Fized Gear 33+ 2HB MY 1] 81871 1]
Longfine =H0 41357 1] {confidential) 1]
for-AFA T rand BOH124 10552 4595 1] HBIEF 1]
Pat =] SHF 35 1] 1162173 1]
Lk O 15770 1] 42 1]
Pot-AEA T rand <HD 51056017 1] 1] 1]
Halibit oy Fixed Gear <32 1] JE22 3 1] 2R =55
Fired Gegr 339 1] MEMR717 1] FBEE
Lengfine =E0 1] S50 0H 1] (corfidertial)
Pot = A 1] {confiderti =) 1] {corfidertial)
2000 Total 120,902 364 102,106,063 45,4758 29,331,405
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Talde 6.2 2001 Exvessel value of groundish avd halibut harvests by processing mode al vessd dass

GOA exvessof valios HSAS oxvossof valuos

o Sctor Pyt Messplomns Groundfist: Hiditut Goundish Halibut
200 |Catcher processor Groundfish only AFACP =125 ] ] 105,731,614 1]
Pot CP =125 (confidertial) ] [(conficlenti= ) ]
Longlire CP =125 T 2B 463 ] 11 856,431 ]
Londine CP =125 1,981 111 ] 53,707 690 ]
Pot CP =125 (conficdertial) ] 1,595,046 ]
Tramb CP =125 1,862 554 ] G 763,178 ]
Trank CP =125 4 630 44 ] 55 590 447 u]
Halibt arly Londine CP =125 u] 2017 u] 23474
Catcher veszel Grouncfizh & Halibut AF & Diversified Trawk =125 1,204 978 474 633 1,134,890 ]
AFE S Trapd 0124 (confidertial) (conficertid) [(confidenti= ]
Fired Gear = 32 S84 670 31353% 20319 1,083 433
Fized Gesr 3359 28456 447 43.281,210 2233583 G926,378
Longine = B0 15,197 299 16,268,185 1195182 8165 657
Mon-2AF 2T et 80124 3847 001 2013981 ] (corficdertial)
Paot= 50 1,983 731 6222328 1 464 585 2242 038
Mon-AF AT rawnk = 60 5,135 540 2FE0 96 [confidenti= ) 0
Grouncfish arly AF A Diversified Trawd =125 9166 6897 ] 10,151,906 ]
AF A Traw) = 125 ] ] g2 Ea543 ]
AF A Trawd £0-124 1,435,100 ] £, 202,00 ]
Fized Gear = 32 27253 ] 356,244 ]
Fi:ed Gesr 3350 1,360 554 ] 49137 ]
Londine = A0 323,59 ] [confidentia ]
Mon-AF 2T rawnd B0-124 10902 171 ] 447 491 ]
Pat= 50 725,083 ] B 772602 ]
nkncean CW 4203 842 ] 1,220,154 ]
Mon-£AF &, T rank = B0 4644 110 ] B13,655 ]
Halibk orly Fized Gesr = 32 ] 258337 ] 3,030,742
Fized Gesr 3359 ] 10042637 ] 672973
Londine = &0 ] 2397149 ] (corficertial
Pat= 5 ] (conficerti=) ] 414 020
200rl Total 102,045, X80 87,7256 413,970,408 23,057,136
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Talde 6.2¢ 2002 Exvesse value of groumkish andd halllut hanvests by processing mode andd vessd class

GOA exvessef vialies BSAf exvess of vialtes

Year Sector Pornit iype Vessafckss G pr=ary bt Cronndisft bt
2002 Catcher processor Grouncdfizh only AFACP =25 ] ] 117 901,815 ]
Pot CP =125 (confidertial) 0 [comficentia ) ]
Londine CP =125 5,115,920 0 g, 731,770 ]
Longline CP =125 3768147 0 &HLTA 0
Pot CP =125 (confidertial) 0 793,957 ]
Teank CP =125 1,704 514 0 9943249 ]
Trank CP =125 0456 657 ] 51,055,935 1]
Halitat orly Longine CP =125 0 28943 ] 125,751
Longire CP =125 0 (conficerti=) 0 (corfidertial)
Catcher vessel Grouncfizh & Halibut AF A Diversified Trawk =125 1403 478 524390 HI1E ]
AF &, Trapd E0-124 155 362 41 586 525,560 0
Fired Gear = 32 755,245 357399 374497 935,005
Fized Gesr 3358 30527 725 51 00,344 2 050,6:1 8,153,065
Longine = B0 1464 362 17 0538 3680 1,586,262 3,440 B35
Mon-&F &, T ek B0-124 2490 957 2723868 524 252811
Pot = B0 1,550,246 F.014.376 2,003,145 2,775,830
Unknoean CY 7 465 0 180,35 0
Mon-AF & Trawt = 60 3612 709 3557440 [conficenti= ) 0
Crouncish orly AF &, Diversified Trawd =125 5051 7 0 12,M 0,964 ]
AF & Tramd = 125 (confidertial) 0 ™ B35 65 1]
AF & Traew} B0-124 3680 552 0 a7 BF0523 0
Fized Gear = 32 25 511 0 #0470 ]
Fized Gesr 3359 1,310,525 0 256 60 0
Longine = BD oes e 0 [comfidentia ) ]
Mon-&4F &, Tt 0124 ES7E 418 0 0374 0
Pot = 60 1,285 555 0 5462919 ]
Unknoean CY 105 924 0 295,368 0
Mon-&F & Trawt = B0 1,854 400 0 1 536932 ]
Halibat orly Fi:ed Gesr = 32 0 3505664 0 3126 332
Fized Gesr 3359 0 10,307 552 0 1,258,066
Longine = B0 0 105,115 0 [corficertial)
Pot= & 0 (conficerti=) 0 252,745
2002 Total 92,472,766 100,927,626 385,617,352 26,125,742
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Talleb.3a Humbears of obeave dayvs and estinated drserver codt as a percertage of exvessd value Iyvear, area, sectan, parmit e, avl vesse dass
Ohserver costs are based on anestimated direct cost of $350/dw

Yoar Socior Pornst ype Voss of chms Lt S
Chservor diys % of exvesselvake Chservor days % of exves sefvake

2m Cacher processor Groundih anly AFACP =125 4 540 1.535%
Pot CF =125 el 4.15%

Longline CP =125 31 1.25% 1,573 4.06%

Longline CP =125 116 1.35% 6571 4.09%

Pot CP =125 5 4.05% 155 317

Trawh P =125 156 2.97% 704 229

Traw CP =125 301 1.54% 4,23 295%

Halibut anly Longline CP =125 0 .00 0 0.0

Catcher vessd Croundish & Halibot |4 A Trawek G0-124 0 .00 40 0.75%

AF A Diverd ied Trawk =125 &4 1.15% 15 1.27%

MOn-AF 2, Tranak B0-124 1 1.25% 0 0.00%

Lorgiline = 60 B0 0.55% x5 0.52%

Pt = B0 164 0.45%. Fi=] 0.57%

Fixed Gesr 3350 g .00 i} .00

Fixed Gear = 32 0 (.00 0 (.00

PMon-2F A Trawt = 60 1] (.00 1] (.00

Groundih anly AF A Tranb= 125 0 .00 4,359 1.91%

AF 8, Trawnd G0-124 45 1.55% 1,955 0.87%

AF 4, Diverd fed Trank = 125 a7 1.67% 499 1.57%

PMor-AF &, Trawek B0-124 573 1.90% 2 1.47%

Lorgline = 60 0 .00 10 FAFn

Pt = B0 1&0 1.14% 63 1.77%

Fixed Gesr 359 0 .00 0 .00

Fixed Gear = 32 0 (.00 0 0.0
Mon-4F A Trawt = B0 0 0.00%

Halibut arly Longline = B0 0 .00 0 0.0

Pt = B0 0 .00 0 0.0

Fized Gesr 350 0 (.00 0 (.00

Fized Gear < 32 0 .00 0 .00

2(WH} Tatal 31469 0.52% 26,331 1.51%

20




Talleb.3a Humbears of oheave days and estinated drserver codt as a percertage of ewessd value Iyvear, area, sectan, parmit e, avl vesse dass
Ohserver costs are based on anestimated direct cost of $350/dwg

Yo Socior FPornst §po Liss ofchzms Lil L

Ohsorvor days % of xvessofvialie Ohsorvor days % of sxves sofvialie

20 Zatcher processor Crounchi 2 only AEACP =25 587 1.85%

Pt CP =125 17 3E85% 18 4.0

Longline CP =125 320 1.54% 1,404 4.14%

Longline CP =125 109 1.95% 7 a3 4.559%

Pt CP =125 42 202% 233 211%

Tramt CP =125 173 3.25% a6 255%

Tremt CP =125 161 1.21% 35439 24M%

Halikut only Lorgline CP =125 0 0.0 0 0.00%

Zabcher wesmss] Croundish & Haibot | AR A Trasd B0-124 0 0.0 L] 0.519%

A& Diverd ied Trat =125 223 1.86% ) 0.95%

Mor-2F 2, Trasad BO0-124 29 1.73% 0 0.0

Longline = B0 555 0E2% A 0.53%

Pat =80 125 0.53% 175 161%

Fixgn] Gear 3350 1 0.01% 0 0.00%

Fizer] Gear = 32 0 0.00% 0 0.00%

Por-AF A Traead = B0 0 0.00% 0 000

Croundi 2 only A Traat= 125 4067 1.72%

A Trannk GO-124 45 1.42% 16832 0.94%

A2 Diverd ied Trasnt =125 524 201 455 1.5M%

Mor-2F 2, Trasad B0-124 G539 221% 5 399%

Longline = &0 0 0.0 a5 B6.35%

Pt = E0 r) 1.79% 63 251%

Fixed Gear 3358 0 0.0 0 0.0

Fixed Gear = 52 0 0.0 0 0.0

|Irkroran W X 215% 0 0.0

PoreAF A Traead = D 0 0.00% 0 0.00%

Halikwt orly Lorgline = B0 0 0.0 0 0.00%

Pat =80 0 0.0 0 0.00%

Fizgr] Gear 3350 0 0.00% 0 0.00%

Fized Gear = 32 0 0.0 0 0.0

2l Tatal 3219 0.58% 21, 1.67%
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Talleb.3a Humbears of oheave days and estinated drserver codt as a percertage of ewessd value Iyvear, area, sectan, parmit e, avl vesse dass
Ohserver costs are based on anestimated direct cost of $350/dwg
Yo Socior FPornst §po Liss ofchzms
Ohsorvor days % of xvessofvialie Ohsorvor days % of sxves sofvialie

2 Zatcher processor Crounchi 2 only AEACP =25 5,235 1.55%
Pt CP =125 12 11.44% 43 5.43%
Longline CP =125 A7 1.25% 1,455 287
Longline CP =125 197 1.585% 6,523 5.3
Pt CP =125 ) 5.85% 107 4.7 %
Tramt CP =125 205 4.24% =7 210%
Tremt CP =125 A7 1.55% 4324 255%
Halikwt only Lorgline CP =125 0 0.0 0 0.00%
Longline CP =125 0 0.0 0 0003
Zatcher vesss roundizh & Halibot | 2R A Trasnd 604124 1 1.95% A 0.59%
AF A Diverd fed Trank =125 109 2.24% 32 1.55%
Mor-AF 2, Trasad B0-124 e 1.879% 0 [0.007%
Lorgline = B0 450 0.52% 195 0.70%
Pat =50 s 0.31% 124 0515
Fizgr] Gear 3350 1 0.00% 0 0.00%
Fizer] Gear = 32 0 0.00% 0 0.00%
MoreAF A Traed = D 0 0.0 0 0.0
Croundih only A8 Tratnt= 125 3 0.75% 3816 1.55%
A Trannt GO-124 19 1.84% 1,611 110
A& Diverd ied Trask =125 331 227% 460 1. 3%
Mor-2F 2, Trasad B0-124 a1 2519% 1 5.319%
Longline = &0 0 0.0 20 121%
Pt =0 =5 1.52% 529 3.35%
Fixend Gear 2350 0 0.0 0 0.0
i Gear = 32 0 0.0 0 0.00%
PoreAF A Traead = D 0 0.00% 0 0.00%
Halikwt orly Lorgline = B0 0 0.0 0 0.00%
Pat =80 0 0.0 0 0.00%
Fizgr] Gear 3350 0 0.00% 0 0.00%
Fized Gear = 32 0 0.0 0 0.0
2H2 Tatal 25924 055 265,533 1.T1%
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7.0 The Northeast Region Sea Scallop Observer Program: An example of a resource-funded third
party agreement

For the first time NMFS used a new service delivery model in 1999 termed the “ Resource Funded Third
Party Agreement” because it uses a portion of a fishery's Total Allowable Catch to fund the observer
program. This program was designed to provide coverage on sea scallop vesselsfishing in a closed area of
the Georges Bank.

The Atlantic sea scall op fishery targets Atlantic sea scallops with dredge gear. Other commercially landed
species include monkfish, winter flounder, summer flounder, and yellowtail flounder. Bycatch species
include crabs, various hakesaswell as several flounder speciesthat may be discarded for regul atory reasons.
Sea turtles have been caught or struck. There has been no bycatch of marine mammals or sea birds in
observed hauls.

A total of 250 vessels possess limited entry permits for the Atlantic sea scallop fishery. In 1999
approximately 5.5 million pounds of seascallop meat were landed. In 1999, each vessel was alowed 3trips
with catch not to exceed 10,000 pounds. If an observer was on board each vessd was allowed 200 pounds
extraper day and the sale of thoseextra scallopswas used by the vessd to pay the observers. When the quota
for scallops and bycatch quota for yellowtail flounder were not reached by October 5, all vessels were
allowed an additional 3 trips and the fishery remained open until the bycatch quotafor yellowtail flounder
was caught.

7.1 TAC set-aside funding mechanism

Funding for observer deployments is provided by allocation of sea scallop resources specified for that
purpose. The TAC of seascallopsfromthe GeorgesBank Closed Area |l was determined to be 4,300 metric
tons of meat weight. One percent of that or 43 metric tons were added to the TAC and set aside for the
funding of observer costs.

None of the funds derived from sale of the scallops are used to defray cost incurred by NMFS. Those costs
arepaidfromfundsoriginally allocated for other purposes. The costsincluded NEFSC staff time, equipment,
supplies, training contracts, observer depl oyments made by the NEFSC' s observer contractor to supplement
the supply of new sea scallop observers and any deployments made by the new sea scdlop observers prior
to the implementation of the agreement with NFWF.

From 1999 - 2002, each vessd taking an observer isallowed to harvest 200 additional pounds of sea scallop
meat for each day an observer was assigned to the vessel. Vessels then sold the additional catch allocation
at prevailing dockside prices. At a minimum dockside price of $5.00 per pound, this resulted in vessds
making at least $1,000 in additional revenue per day. At the completion of the trip, each vessel owner or
designee sent acheck tothe NFWF for $425 for each day an observer was on the vessel. Observers provided
invoicesto the FSB itemizing their deployment days. Upon verification of the invoices by a member of the
FSB staff, the FSB Chief authorized payment by NFWF to the observers. Any amount of money remaining
in the NFWF fund after all compensations were made to observerswere divided proportionately among dl
vessd' s which contributed to the fund. 1n 2003, vessels were allowed to harvest $300 additional pounds of
sea scallop mest.
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7.2 Third party agreement with the National Fish and Wildlife Foundation

In 1999, the Northeast Fisheries Science Center (NEFSC) signed an agreement with the National Fish and
Wildlife Foundation (NFWF) to receive funds from the sale of allocated resources by the fishing industry
for observer salariesand to disbursethose fundsto the observers. The paymentswere madeto observerswho
weredeployed on seascallop vessel sfishingin an areapreviously closed to mobile gear fishing activity. The
observers were recruited, trained under contract, and deployed by staff of the NEFSC Fisheries Sampling
Branch (FSB).

The Statement of Work (SOW) for thecurrent agreement was devel oped by staff of the Fisheries Ecosystem
Monitoring and Analysis Division (FEMAD) and theFSB with help from the US Department of Commerce,
Eastern Administrative Support Center (EA SC), Procurement Division. A solesourcejustification was made
by NMFS in order to procure services in time to open the fishery, so no Request for Proposals (RFP),
advertising or receipt of bidswasconducted by EASC. The agreement wasnegotiated directly by EASC with
NFWF and NMFS did not exercise any direct management control over the process. The Agreement did
recei ve extensive legal review by NOAA Generd Council and it was determined that it was not a contract
or grant. The Agreement was awarded to NFWF in July 1999 and work under the terms of the agreement
began with trips which ended 30 July 1999. NFWF was paid a flat fee of 8% of the payments made to the
observers. The agreement was not in place prior to the opening of the fishery and funds to cover the costs
of deployments for the first six weeks of the fishery were reallocated from other NMFS accounts.

Observers submitted invoices to FSB following each deployment. FSB staff reviewed and validated the
invoices by comparing the claims againg trip records. The validated invoice from the observer with the
vessel name and dates of deployment was provided to NFWF by FSB with a cover |etter requesting that
payment be made to the observer whose invoice was attached. Captains/owners sent checks directly to
NFWF along with the vessel name and address for the payment of the $425 per observer day. NFWF sent
receipts for payments received to each vessel.

Data collected on each trip were mailed by the observer to the FSB after each trip, unless the observer
deployeddirectly to another vessel. Datawere collectedusing highly simplified versionsof thelogsregularly
used by observers covering the scallop fishery and those data were primarily concerned with the monitoring
of yellowtail flounder bycatch. Thus, extensive data on other species and age structures were not collected
by observersin this program.

7.3 Staff support by NMFS

The NEFSC Fisheries Sampling Branch has a full time permanent staff of nine personnel for overall
management and support of all northeast regional observer programs. Thestaff consistsof one GS-14 Fishery
Biologist Branch Chief, one GS-12 Statigtician, five GS-9 through GS-12 Fishery Biologigs, one Computer
Assistant and one Secretary/Office Automation Specialist. FSB staff dedicated to this Sea Scallop Dredge
Fishery primarily consisted of the Branch Chief and one GS-12 Fishery Biologist with additional help
primarily with recruiting and training from FSB staff.

The GS-12 Statistician recruited observers with help from other FSB staff. Observer candidates were
recruited by advertisements in newspapers, contacts with the fishing industry, contacts in the fisheries
academic community and contacts with observer programsin other regions. An application format was used
withasimplelisting of past fishing vessel employment and/or qualifying fisheriesrelated formal education.
No background checks nor contacts with references were made. A committee of three NEFSC staff headed
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by the GS -12 Statistician reviewed the applicants and selected candidates based on avail ability for specific
training sessions combined with fishing experience and education in fisheries related fields.

Observerswere not employed by NMFS. Observerswereindividually contracted for the duration of training
and deployments usng blanket purchase agreements. Blanket purchase agreements remained in effect for
observer deployments until the agreement with NFWF became effective. After the agreement went into
effect, blanket purchase agreementswere used to pay observer candidates only during training. Observers
weretreated asthough they wereindividual contractorseven though they did not have contractswith NMFS,
NFWEF or the scallop industry.

7.3.1 Training

FSB staff developed abrief training agenda outline and provided some limited staff to helptrain observers.
Four training sessions for observers were subsequently conducted under contract with the Manomet Center
for Conservation Sciences. Manomet charged NMFS$78,978 for conducting the four training courses, each
of which lasting five days including one day devoted to safety, first aid and CPR. The U.S. Coast Guard
vessel safety inspection program staff provided safety training at no cost to Manomet or NMFS. Manomet
determined if the observer passed the course based on tests they developed and administered. No at-sea
training was provided.

Trainees were contracted by the NEFSC and paid $200 per day or $1,000 for attending the 5-day training
session. All candidates who were accepted into the training program verbally indicated they would accept
deployments prior to start of training. Of 42 selected applicants, two did not how and were replaced, two
dropped out during training, four passed the course but never deployed, 10 passed the course and deployed
only once and 20 passed the course and were deployed more than once.

Cost of the Manomet training contract, individual observer training contracts, travel andtimelost fromother
duties by FSB staff during trai ning were not reimbursed by the industry.

7.3.2 Equipment and Supplies

FSB staff purchased, stored and issued all observer equipment. Observers were issued basic equipment,
including saf ety equipment (survivd suit, EPIRB, strobelight, etc.), sampling gear (Iength frequency boards,
weight scales, etc.), field guides and standardized formsfollowing training. As equipment and supplieswere
used, broken or otherwise in need of replacement, NMFS issued replacements. FSB staff maintained
inventoriesof equipment and supplies. Sign-out sheetswere used by each observer to record issued gear and
supplies. Observers turned in their gear following their last deployment. No control mechanisms were in
placeto assurethey did and it required repeated phone callsand threatsof prosecution to get equipment back
from the one observer who did not turn it in.

Funds for purchase of equipment and supplies were not reimbursed from the sale of allocated resources.
Equipment and supplies were purchased using funds from other NEFSC accounts. As no mechanism wasin
place to provide for the reimbursement of cost incurred by NMFS and there was risk of mis-allocating
government funds meant for other projects.
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7.4 Observer deployments and method for determining which vessels receive coverage

The goal of the program was to assign observersto 25% of all vessel tripsin order to collect sufficient data
to determinewhentheyellowtail flounder bycatch quotawould bemet. V essel operatorscalledintheir daily
sea scallop catch reports which were used to monitor the status of the sea scallop quota.

Vessels sailed from Virginia, New Jersey, New Y ork, Connecticut, Massachusetts, New Hampshire and
Mainewith themajority sailing from New Bedford, Massachusetts, the dominant seascallop port of landing
in the northeast. Because of the distance to the Georges Bank site, many vessels from ports south of central
New Jersey landed their catches in New Bedford. Observers worked out of their homes in Massachusetts,
New Hampshire and Maine. No observers were successfully recruited and trained from New Jersey or
Virginia, states other than Massachusetts with large scallop fleets.

Initial assignment of observerswasdone by random sel ection of vessel sexpected to participateand they were
notified at the time the fishery opened in mid June. Subsequently, each vessel was required to givefive days
notice prior to sailing. A decision was made by the FSB Chief asto whether or not to assign an observer or
grant awaiver based on observer availability and whether or not the vessel had taken an observer previoudly.
Each vessd was required to report its activities daily via a satellite based tracking system. That system
relayed files of vessel activities twice daily that were accessed by the FSB Chief. Using those files, he
determined the vessel’s status as to previous observer assignments and remaining trips and attempted to
select as many different vessels as possible for observation. One member of the FSB made all of the actual
assignments of the observersto the selected vessels. Once an observer was assigned a vessel and the vessel
operator informed, it became the responsihbility of the observer to contact the vessel operator and assure that
he or she met the vessel at the port site and date scheduled for departure.

Observers were instructed to check vessels for safety induding display of current coast guard safety
inspection stickers. When they were found not to be in compliance, the vessel operator was advised to get
inspected, remedy any unsafe conditions and pass the inspection before they could fish under their closed
areapermit. In afew cases, observers were reassigned pending the ingpection and the vessd was allowed to
make onetrip conditional on passing inspection and taking an observer on the next trip.

Observerswere neither federal employees, vessel employeesnor employees of the NFWF. Thus, there were
no provisions made for liability or other appropriate insurance including workman's compensation or
unemployment insurance. V essel ownerswere advisedviaanoticeto all permit holderstotake out insurance
ridersto protect themselves from claims by observers. There were no control mechanismsin placeto assure
that vessels complied with the recommendations to carry insurance riders.

7.5 Purpose and use of data collected

The goal of the sampling design was to determine the ratio of bycatch of yellowtail flounder to scallops
landed in the scallop fishery so that estimates of total yellowtail flounder bycatch could be made and the
fishery closed if and when the bycatch limit was met. The New England Fishery Management Council
recommended the opening of the fishery contingent on NM FS obtaining 25% coverage of the fleet to assure
sufficient sample sizefor accurate bycatch estimates. NM FS supported theopening of thefishery. No actual
post fishery analysiswas conducted to determineif 25% coverage was appropriate and as the data were not
entered to analyze, no control mechanism wasin place to assurethat future level s of coverage are based on
analysis of those data.
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A limited suite of datawere collected including information on each observed haul 1ocation, speciescaught,
speciesdiscarded and sizefrequency of sea scallops and several key groundfish speciesincluding yellowtail
flounder, monkfish, and barndoor skate. Observers were provided with measuring boards and weight scales
for the purpose of collecting actual lengths and weights of the catch composition. Other essential equipment
and supplies needed for the collection of these datawere al'so provided.

Among the limited suite of data collected was the estimation of pounds of sea scallop meat and pounds of
yellowtail flounder caught from each tow. These estimates were summed daily by theobserver and reported
tothevessel captain. Thevessal captai ninturn transmitted thosedaily estimates aswell asthe captain’ sown
estimate of thetotal pounds of seascallops caught and kept viathe vessel monitoring system’ ssatellite-based
communication system. The daily ratio of observed yellowtal flounder catch to sea scdlop catch kept
multiplied by the total scallops caught and kept was used to estimatetotal yellowtail flounder bycatch. The
fishery was closed when the estimated yellowtail flounder bycatch quota was met. The data transmitted by
thevessel captainsand usedto estimatetheyellowtail flounder bycatch wasnot compared to the dataactually
collected and recorded by the observers. Thus, there was no control mechanism to assure that either the
observers or captains provided correct information.

7.6 Debriefing, data entry, and editing

Observersreceived only limited debriefing by FSB staff. Less than 5% of the trips were followed by face
to face debriefings. Some debriefings were conducted by phone. There were no fundsfor observer travel to
Woods Hole for debriefing nor staff available to debrief the observers.

Data were not entered except by the vessel operator who sent a daily summary of estimated total scallop
catch, observed scallop catch kept, and total observed yellowtail flounder catch. There were no control
mechani smsin place to assure that each vessel actually reported on each fishing day.

Some editing of the observer data was done on a manual basis by FSB staff. However, it was very limited
due to lack of staff available for the project. Routine comparisons were not made between the daa
transmitted by the vessel captain and that documented on the data collection forms by the observer. A
superficial spot check of 20 trips indicated that the daily summary data transmitted by the vessel captains
weredifferent from the observer’ srecorded daily totals from the same trips on at least one day for 18 out of
20 trips. A further spot check, comparing transmitted data with observer logs from only inexperienced
observers recruited from the industry, indicated that daily summaries disagreed on 30 of 32 comparisons.
Since the data were not entered, computerized audits of the data could not be made.

The catch reporting system used by thevessel operatorsdid not specify the sequential tow numbersthat were
observed. This prevented a detail ed comparison between the captain and observer data since it was not
possible to always determine which set of observed hauls were used by the captain in his daily report.

All tripfoldersarefiled in spinefoldersthat arelabeled andfiled by year, month, and trip identifier. The sea
scallop closed area observed trips are currently filed in one office and there are no duplicate paper copies
filed or computerized files elsewhere. Trip data files may be viewed by data users to reference raw data,
observer comments, and annotations on the logs. The FSB maintains control of the files.

7.7 Incentives to increase data quality

The Atlantic seascall op observer program hasaunique built-in financial incentive programto generate high
quality data. Observerswho’sdata meets certain data quality standardsare eligiblefor adataquality bonus.
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The bonus for high quality data is $100/day of which $80 goes to the observer, $10/day to the area
coordinator, and $10/day to the program manager. This system has provided a powerful incentive for
observers to produce the highest quality and cleanest data possible.

7.8 Problems encountered by the program

Thetimeframefor setting upthefirs year of the Closed Areascall op fishery was short. Thedecisionto open
the area was not made in time to implement strategi es for the smooth operation of the program.

The program manager was originally instructed to hire displaced fishermen as observers. While this may
have provided temporary relief to some fishermen who were out of work, it failed to solve their long term
problem. Additionally, it opened up the program for accusations regarding conflict of interest. Overal
accuracy of data was questioned and, in fact, the data were not of sufficient quality to alow entry into the
database. Thereguirement to hirefishermenwaslifted and non-fishermen wererecruited andtrainedaswell.
However, the delay in recruiting non-fishermen resulted in limiting the pool of observer candidates.

No mechanismwasin place for the industry to fund the training nor for the industry to fund procurement of
equipment and suppliesasthere wasinsufficient timeto devel op themechanism. NMFS contracted and paid
for training and purchased equipment and supplies. A mechanism was ultimately put in place using an
agreement with National Fish and Wildlife Foundation (NFWF) to act asreceiver for fundsfrom theindustry
to pay for observers salaries. NMFSset adaily rate charge for each day an observer was deployed on the
vessd. An observer TAC wasimplemented to dlow vessel swith observersto catch an additional 200 pounds
of scallop meats per day to offset the cost of the observer. However, while industry did pay for most of the
deployments, it did not pay for all of them. The initial deployments were paid for by NMFS since the
agreement with NFWF was not implemented prior to the opening of the fishery.
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Appendix A: February 11, 2004 letter from the Council to William Hogarth regarding observer
compensation issues

February 11, 2004

Dr. William Hogarth
NOAA Fisheries

1315 East-West Highway
Silver Spring, MD 20910

Dear Dr. Hogarth:

At its recent meeting in February, the North Pacific Fishery Management Council (Council) scheduled a
review of issuesrelated tothe North Pacific Groundfish Observer Program (Observer Program), and progress
on a preliminary analysis to modify the existing service delivery mode to one in which NOAA Fisheries
would contract directly with observer providers for observer services. The Council is currently supporting
development of this analysis, the alternatives of which propose changing the observer deployment and
funding mechanism for all vessds and shoreside processors operating in the Gulf of Alaska, with the
potential to also include vessels operating in the Bering Seaand Aleutian Islands (B SAI) that currently have
less than 100% observer coverage requirements.

Aspart of thisagendaitem, the Council reviewed aletter recei ved from the Administrator of NMFS, Alaska
Region, on January 22, 2004. This|etter outlines agency concernsregarding: 1) the existing procedures for
addressing observer performance and conduct problems, and 2) the potential consequencesof arecent NMFS
policy which defines wage rates and overtime requirements for contracted observers. Recognizing the
potential disparity that may result between areas with regard to these issues if the Council moves forward
with adirect contract model only in the Gulf of Alaska, the Regional Administrator recommended that the
Council include an aternative in the analysis that would extend the direct contract model proposed for the
Gulf of Alaskato the BSAI, thereby reflecting a program-wide restructuring of the Observer Program. The
effect of the alternative is that al observer services in the North Pacific would be provided by observer
companiesunder direct contractual arrangements with NMFS, thus the procedures for addressing observer
performance problems and observer wage rates would be consistent among areas.

Whilesupportive of exploring the addition of a program-wide alternative, the Council isconcerned with the
implications of the NMFS position* on observer wages that has come to light during deliberations on this
action. It is the understanding of the Council that NMFS maintains that the wage and overtime pay
reguirements of the Service Contract Act (SCA) and Fair Labor Standards Act (FLSA) apply to fisheries
observers employed in programs under which NMFS has direct contractual arrangements with observer
providers. Thisisavery complex issue, and the potential consequences are difficult to predict at thistime.
However, implementation of this policy raises serious financial and operational concerns that may
significantly affect the operation of the North Pacific fisheries under the proposed direct contract model.

“Memorandum from William T. Hogarth, Ph.D. to Terry H. Lee regarding Applicability of Overtime Pay
for Fisheries Observers (November 13, 2003).
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On its face, the application of the FLSA requirements to fisheries observers could result in a significant
increasein labor costs. While observerstypically engage in productive work in excess of 40 hours per week
dueto the nature of the work, they are often placed on avessel for several weeks at atime (the entire length
of the vessel trip), with a considerable amount of time spent as*“waiting time.” Under the NMFS policy, if
observers are not considered exempt from the FLSA, providers could be required to compensate observers
for 168 hours per week (productive time and waiting time) with every hour inexcess of 40 hoursbeing paid
at 1.5 timesthe basic rate of pay. Review of the FLSA indicates that the potential for thisinterpretationis
quitepossible, asthe law requiresthat an employee must be compensated for all hoursworked, and working
timeis not limited to hours spent in active productive labor, but also includes “on call” time or time spent
idle and waiting for work (29 CFR 778.223). The Council is thus concerned with further interpretation of
the requirements of the FLSA and whether the policy would require that observers be compensated on an
hourly basis, including overtime hours, for all non-productive “waiting time” spent onboard vessds. Should
the policy be clarified such that observer providers are not required to compensate observers for non-
productive “waiting time,” it is unclear how the observer provider would verify the number of productive
hours and overtime hours worked.

In addition to the potential cost impacts and the need for further clarification of the NMFS policy, the
Council questions the rationale used for determining tha contracted fisheries observers on vessels and in
shoreside processing plants are necessarily subject to the wage and overtime pay requirements of the FLSA
overdl. The Council’ sunderstandingisthat there are three separate exemptionsto consider under the FL SA
provisions: 1) exemption for executive, administrative or professonal employees; 2) exemption from both
the minimum wage and overtime requirements for employees engaged in fishing operations;> and 3)
exemption from overtime requirements for employees engaged in processing operations.®

Additionally, and importantly, work performed beyond U.S. territorial watersis outside the jurisdiction of
the SCA andthe FLSA. Thememo of November 13, 2003, identifiesthat thejurisdictional issuewithregard
to U.S. territorial waters was considered, but the agency decided that tracking the geographical location of
avessl inorder to determine whether the SCA/FL SA wages gpply represents an excessive administrative
burden. The rationale used for dismissing the territorial waters exemption does not seem adequate in the
Council’s opinion, particularly given the sgnificant cost implications to the fishing industry which are
associated with that policy determination.

The Council also questions the agency’s rationale for determining that fisheries observers are not exempt
under the blanket exemptions for employees engaged in fishing or fish processing operations as identified
in Section 13(a)(5) and Section 13(b)(4) of the FLSA, respectively. These exemptions appear to be designed
to address the unique nature of fisheries operations and employees who work at sea. The implementing
regulationsfurther clarify that for the purpose of the above mentioned exemptions, an employeeisconsidered
“employedin” afishing or fish processing operation where his/her work is*“ an essential and integrated step
in performing such named operation, or where the employeeis engaged in activities which arefunctionally
so related to [fishing operationg ...that they are necessary to the conduct of such operation (20 CFR
784.100).”

Observers are an integral and necessary part of the fishing operations in the North Pacific, in that the data
collected by observers is used for multiple conservation and management purposes, including in-season

®This refers to the section 13(a)(5) exemption. 29 CFR 784.100.
®This refers to the section 13(b)(4) exemption. 29 CFR 784.101.
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management of the harvest and devel opment of the annual stock assessments. To ensure datais collected to
meet these purposes, observersare required on all vesselsgreater than 60 feet length overal for varioustime
periods, as well asin shoreside processing plants and on stationary floating processors in both the Gulf of
Alaska and the BSAI. Thus, while the duties performed by the observer are functionally related to the
ongoing and responsible prosecution of thefisheries, the operation of these vessel sand processors could also
not be legally conducted without the observer performing his’her work. The importance of the observer’s
work to the sustainable management of the North Pacific fisheries has been frequently recognized by the
Council, NMFS, the fishing industry, and the public, and has been required in Federal regulation for the
domestic groundfish fisheries since 1989.

Thereisno guestion that the Council valuesthework performed by observersand believesobservers should
bepaidfairly for their work. However, the current service delivery model and industry-funded systeminthe
North Pacific remains different from other government-funded observer programs around the nation. The
current service delivery model isonein which individual vessels and processors contract directly with an
observer provider, and the direct cost of observer servicesisfunded wholly by those vesselsand processors
required to have observer coverage. In 1997, observers organized to bargain for better compensation and
workingconditions, and currently, the Alaska Fishermen's Union has contractswith three of thefour existing
observer providers. The collective bargai ning agreement devel oped through the union hasformed the basis
for observer compensation for the past severd years, and is recognized as afair and comprehensive process
by which to devel op wage rates to compensate observers for the specific and unique characteristics of their
work.

Whilethe current Observer Program in the North Pacific is recognized as quite successful, the Council has
engaged in ongoing efforts with the agency and the public to improvethe existing program. The Council’ s
Observer Advisory Committee was constituted several years ago to facilitate this effort. It is through this
committeethat the Council has recently been working to develop an analysis to modify the existing service
delivery model to one in which the agency would contract directly with observer providers for observer
services, to be funded by auniformfee on all vessels and processorsincluded in the program and/or Federal
funding. Clearly, the proposed change to a system in which the government has a direct contractual
arrangement with observer providers will have direct cost impacts to industry, and these must be
comprehensively analyzed and considered in the analytical document supporting an FMP amendment. The
Council has an Observer Advisory Committee meeting scheduled for March 11 - 12, 2004, to further
development alternatives, el ements, and options for this amendment package. Given the recently identified
issues described above, it is clear that application of the SCA/FL SA wage and overtime requirements under
the new NMFS policy could significantly affect cost estimates for a program in which NMFS directly
contractswith observer providers, although lacking further clarification, it is uncertain to what degree costs
would be affected.

In sum, the Council believes the potential cost impacts and implementation concerns associated with the
agency policy on wage and overtime pay reguirements give sufficient cause to urge NOAA Fisheries to
reconsider itsrecent policy on observer compensation issues asidentifiedin the November 13, 2003 memo.
Specifically, the Council respectfully requests aresponse from NOAA Fisheries on the following issues:

1) whether and how the policy considers observersunder the Fair Labor Standards Act exemption for
employees engaged in fish harvesting operations (Section 13(a)(5)) or fish processing operations
(13(b)(4));

2) how the new wage and overtime policy would impact observer compensation costs under a direct

contract approach for the North Pacific Groundfish Observer Program;
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3) whether the policy would requirethat observers be compensated on an hourly basis plus overtime
pay for al non-productive (“waiting time”) hoursspent on board vessd s or in shoreside processing
plants; and

4) if observers are not required to be compensated for non-productive hours, how would the number
of productive hoursworked beverified if the policy requires providers to compensate observers on
an hourly basis?

In order to proceed productively with the Observer Advisory Committee meeting, analytical efforts to
restructurethe Observer Programin theNorth Pacific, and the Councils' further consideration of theseissues
at our April meeting, the Council requeststhat NOAA FisheriesHQ addressand resolvetheissuesidentified
above as soon as possible, preferably prior to the Observer Advisory Committee meeting scheduled for
March 11 - 12, 2004. The Council iscommitted to working with NMFS and the North Pacific Groundfish
Observer Programto continueto improve what i srecognized as one of the most comprehensive and effective
observer programsin the world. Thank you in advance for considering the requests identified above.

Sincerely,

Chris Oliver
Executive Director

cC: Dr. Jim Balsiger
Dr. Bill Karp
Ms. Sue Salveson
Ms. Vicki Cornish
Ms. Lisa Lindeman



Appendix B: Text of Memo from William T Hogarth to Terry H. Lee regarding applicability of
overtime pay for fishery observers

November 13, 2003

MEMORANDUM FOR: Terry H. Lee
Office of General Counsel
FROM: William T. Hogarth, Ph.D. /signed/
SUBJECT: Applicability of Overtime Pay for Fisheries Observers

This memo supplements a request from Mr. Abe Vinikoor of the Western Administrative Support Center
(WASC) for an legal opinion from the Department of Commerce Office of General Counsel (DOC OGC)
on whether contracted fisheries observers are entitled to overtime pay. It provides justification for the
National Marine Fisheries Service(NMFS) position that contracted fisheriesobserversare non-exempt from
coverage under the Fair Labor Standards Act and other Acts, as appropriate, by virtue of their status as
technicians, and therefore are éligible for overtime pay.

Based on information provided by DOC OGC and Department of Labor representatives during aworkshop
sponsored by the NMFS' National Observer Program (see Appendix 1; Fisheries Observers Insurance,
Liability, and Labor Workshop, section 4.2, pp. 17-20), it was determined that NMFS needed to clarify the
status of observers as either professional's (which are exempt from coverage under the Fair Labor Standards
Act), or technicians (which are non-exempt).

Thisissue was discussed at a subsequent meeting of the National Observer Program Advisory Team. The
National Observer Program Advisory Team is comprised of representatives from each NMFS region and
headquartersoffice. The Advisory Team workswith NMFS' Nationa Observer Program staff in the Office
of Science and Technology to identify issues of national concern, to recommend or establish priorities for
national research and problem solving, and to support information collection and program i mplementation.
Theteam, at its October 2001 meeting, recommended that theNational Observer Program devel op aPosition
Description for fisheries observers that would clarify their status as technicians, using the Biological
Technician series (GS-404) asastarting point. 1t was recommended this Position Description be forwarded
to the Department of Labor for consideration inissuing future Wage Rate Determinations and for inclusion
in the Service Contract Act Directory of Occupations (see
http://www.dol.gov/esa/regs/compliance/whd/wage/main.htm). Thisclarificationwouldprovide consistency
in wages paid to observers in various regions of the U.S. In addition, it would help clarify pay scales for
work performed on land and a sea and aid in determining appropriate types of benefits, i.e., overtime
compensation.

The National Observer Program, in consultation with the National Observer Program

Advisory Team, reviewed thedutiesand responsibilities of fisheriesobserversand devel oped aclassification
scheme identifying three levels of Fishery Observer for consideration by the Department of Labor (Level
I/11/111). | sent aletter to Mr. William Gross, Director of the Department of Labor’s Wage Determination
Divison on September 9, 2002 (see Appendix 3) to that effect. That letter, along with a subsequent letter
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dated November 6, 2002, resolved to establish wage rates for contracted fisheries observers that are
comparabl e to Federal Observers under the General Schedule (GS) system.

The development of Fishery Observer Position Descriptions for consideration by the Department of Labor
was prompted by inconsistencies in wage rate determinations that had been made up to that point, and the
fact that these wageswere considerably |essthan thefederal equivalency for the sametypeof position. Wage
rate determinations issued by the Department of Labor for various localities stipulated minimum hourly
wages ranging from $9.55/hour (2001 for California, Oregon, Washington) to $10.59/hour (2001 for
California County of Los Angeles), whereas the 2003 hourly pay scale for GS-5 employeesis $11.23/hour
(see http://www.opm.gov/oca/03tables/pdf/gs_h.pdf). If the Department of Labor had a uniform national
standard for making wage rate determinationsfor fisheries observers, then there would be more consistency
in wage rates for contracted observers, and these wages would reflect wages that would be paid to federal
employees performing the same job functions.

Indevel opingthe position that contracted fisheriesobserversare technicians, theNational Observer Program,
in consultation with the National Observer Program Advisory Team, considered both the duties and
responsibilities of fisheries observersaswell as past recruitment actionsfor Federal fisheries observers (see
Appendix 4). Ina1999 Vacancy Announcement for Federally-employed fisheries observersin Hawaii that
was issued before the program was converted to a contracted program, recruitment for fisheries observers
were for Biological Science Technicians (ZT-404-11, equivadent to GS-5 through GS-8).

The classification of fisheries observers as techniciansis also consistent with guidance from the Office of
Personnel Management’s clasdfication standards for (see The Classifier's Handbook, Chapter 4
“Determining the Pay System and Series” at http://www.opm.gov/fedclass/clashnbk.pdf). The duties and
responsibilities of fisheries observersinvolve adhering to routine sampling protocols that are planned and
managed by professional employees. Fisheries observers perform these duties unsupervised, but al work
is carefully reviewed for completeness and accuracy by professional biologists. Although most of the
contracted observer programs currently require that observers have a professiona degree (usualy a
Bachelor’ sdegreeinabiol ogical science) asaneligibility standardfor recruitment by the contracted observer
service provider, specialized experience can be substituted for education (see also Appendix 4,
Qualifications). Observersthen receive up to three weeks of specialized training, which must be completed
to the satisfaction of the program before observers are certified to be deployed aboard fishing vessels.

Therefore, NMFS maintainsthe position that fisheries observersare biol ogical techniciansand aretherefore
eligible for overtime compensation under the Service Contract Act (SCA), the Fair Labor Standards Act
(FLSA), and other Acts stipulating wages and benefits for contracted service employees, as appropriate.

While we understand that work performed by observers beyond U.S. territorial watersis outside of the
jurisdiction of the SCA and FLSA, attempting to track the geographical location of a vessel in order to
determine whether or not SCA/FLSA wages apply would be a huge administrative burden for both the
contracted observer provider and the agency. Therefore, itisthe position of NMFSthat the wage rate that
the Department of L abor determinesis appropriatefor each specific locality should be applied to contracted
fisheries observers whether they are working inside or outside of U.S. territorial watersin order to provide
afair, smple, and consistent application of the SCA/FLSA.

If you concur with this position, we strongly encourage you to advise WA SC to request arevised Wage Rate
Determination from the Department of Labor for Honolulu, as well asfor localitiesthat may be associated
with the deployment of observers under current West Coast observer contracts as well as those solicited in
thefuture. Thiswould apply to contracts, cooperative agreements, and grants i ssued for the deployment of
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observersin the Alaska Marine Mammal Observer Program, the West Coast Groundfish Observer Program
(via a cooperative agreement with the Pacific States Marine Fisheries Commission), and the California
Longlineand Gillnet Observer Programs. Thiswill ensure that wage rates for fisheriesobserversreflect the
new Position Descriptionsfor Fishery Observersthat were provided to the Department of Labor in 2002, and
that overtime pay is provided under these contractsin accordance with the SCA, FL SA, or other applicable
laws.

Attachments



Appendix C: January 22 letter from NMFS to the Council regarding concerns about operating an
observer program under two service delivery models



- UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
National Marine Fisheries Service

PO. Box 21668
Juneau, Alaska 99802-1668

January 22, 2004

s

Ms. Stephanie Madsen

North Pacific Fishery Management Council
605 W. 4™ Avenue

Anchorage, Alaska 99501

Dear Madam Chair:

In a December 1, 2003, letter, we informed the Council of potential concerns about
administration of an observer program with two different observer service delivery models in the
Gulf of Alaska (GOA) and the Bering Sea Aleutians Islands management area (BSAI). We also
informed the Council that we would be coming back in February with additional information on .
the issues we raised and any recommendations on how to address them.

In the December 1 letter, we expressed concern about operating an observer program under two
service delivery models when the authority and procedures for addressing observer performance
problems differed between the two models. We have now determined that effective procedures
for addressing observer performance and data quality issues can only be put in place through a
service delivery model that provides direct contractual arrangements between NMFS and the
observer providers. The basis for this determination is outlined below. We believe a change to
this type of service delivery model is essential because the current system does not provide us the
tools we need to ensure observer accountability, data quality, and program credibility.

Procedures for dealing with observer performance problems that arise under the current pay-as-
you-go system and that would remain in place in the Bering Sea under all the alternatives
presently under consideration by the Council are inadequate. While observer performance and
conduct problems are identified infrequently, NMFS must have effective procedures for dealing’
with these problems because they may directly affect the quality of data used for management
and assessment, and because the perception of integrity is considered to be critical given the
scientific, management, and compliance monitoring responsibilities of observers. Before the
start of 2003, the Observer Program had procedures in place that allowed immediate suspension
of observers when potential performance problems were identified. However, these procedures
did not comply with the Administrative Procedure Act (APA) requirement that prior to
suspension, an observer must have an opportunity for an appeal to provide his/her side of the
story. Under the decertification process implemented in 2003, the administrative process for
addressing potential performance problems and data quality issues was changed substantially to-
protect observers’ constitutional rights and meet requirements defined in the APA. Under the
new process, the agency is unable to take immediate action to suspend observers except in cases
of threats to public health and safety. When the NMFS Observer Program Office identifies a
concern, the agency must first allow the observer involved to respond to the allegations while
" continuing to work. If NMFS decides to take action to decertify, the observer has the right to
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appeal. Based on discussions with the NMFS Office of Administrative Appeals and their priority
workload, the appeal process could last nine months or longer, during which the observer is
allowed to continue working. NMFS therefore would be obliged to discard data collected by
observers in some situations, and information collected by some observers under these
circumstances would not be deemed suitable for addressing compliance and enforcement

concerns.

Based on initial consultations with agency contract specialists, we believe these concerns could
be resolved through contracts between NMFES and observer providers under which the providers
agree to be held accountable for the quality of data collected by observers. We believe the
observer provider contractors would have greater flexibility than does NMFS to address observer
performance concerns in ways that would minimize impacts on the overall quality of the data ’
collected by the observer program while protecting the interests of observers under the terms of
employment under which they would be hired. We believe, therefore, the only effective way for
NMES to deal with the critical data quality and performance issues identified above is by
establishing direct contractual arrangements between NMES and observer providers.

The alternatives currently before the Council focus on effecting these service delivery model
changes primarily in the GOA, and retaining the current system for most vessels in the BSAI for
the foreseeable future. Because NMFS must take steps to resolve the aforementioned data quality
and credibility problems throughout the observer program, NMFS recommends the-Council
include a new alternative in the analysis being developed to assess restructuring of the observer
program that would reflect a program-wide restructuring that extends the options for contractual
arrangements in the GOA to the BSAI so all observer services are provided by observer
compames under direct contractual arrangements with NMFS

In the December 1 letter, we also raised concerns regarding possible consequences of a new

-NMEFS policy which defines wage rates and overtime requirements for observers under service
delivery models that include direct contracts between NMFS and observer providers. This could
result in substantial differences in observer remuneration between status quo and NMFS-
contracted sectors in a hybrid system between the GOA and the BSAI, and might seriously
constrain observer availability in the less-remunerative sector. This is a complex issue and the
potential consequences are difficult to predict. However, this issue would not arise under the
program-wide change alternative recommended above because all observer services would be
provided under direct contracts between NMFES and observer providers. Bear in mind that overall

-observer labor costs might increase under this new NMFS policy. We are investigating this
concern and will keep the Council informed.

We recognize that including the BSAI in the initial restructuring of the observer program is
potentially controversial and will require additional analytical work. We also believe that -
reasonable options for contractual arrangements exist that could address some of the major
concerns raised by the Council when it voted to repeal the Research Plan in 1995. We continue
to work with contract law specialists to determine if some of these arrangements could be



implemented without the need for a change in statute to collect fees for observer services. We
encourage the Council to provide additional time to explore these concepts in an analysis that
ultimately could support a much needed change to the observer program.

In order to proceed with an expanded analysis, we recommend the Council consider a revised
problem statement for the analysis that could encompass the alternatives already under
consideration by the Council, as well as a new alternative for a broader change. We have drafted
a new statement for consideration by the Council (attachment 1). We also provide some
additional information on the contracting process and our initial thoughts on one contracting
approach that holds promise for resolving the problems described in this letter (attachment 2).
As detailed in attachment 2, we think implementing this approach within existing statutory
authority may be possible.. This will, however, require a determination by NOAA General
Counsel or the Department of Commerce General Counsel.

Whether or not new alternatives for program-wide change are proposed by the Council, we will
need more time to address contracting issues with NOAA and DOC to ensure we identify
approaches that meet the Council’s and NMFS’ goals and objectives for restructuring. We
anticipate we will be able to have an initial analysis to the Council in June at the earliest.
However, an April date for initial consideration of a completed draft analysis is overly optimistic
given the nature and complexity of the issues and alternatives we are challenged to analyze. To
facilitate this process, we ask the Council to consider adopting a new problem statement at the
February meeting. Because the Council’s Observer Advisory Committee (OAC) is scheduled to
meet March 11-12, 2004, this might be a good opportunity for the Council to ask this committee
to refine the existing suite of alternatives, including identifying new alternatives for analysis that
fit the program wide approach proposed in this letter. The OAC also could begin to work with
staff to assess the issues associated with different contractual models that could be employed to
address the objectives for restructuring the observer program.

Sincerely

V//‘ﬂ/ James W. Balsiger
- Administrator, Alaska Region

Attachments



Attachment 1

Revised problem statement for restructuring of the North Pacific Groundfish Observer Program

(Substantive changes to the original problem statement are underlined below. Editorial or non
substantive changes are not identified)

The North Pacific Groundfish Observer Program (Observer Program) is widely recognized as a
successful and essential program for management of the North Pacific groundfish fisheries.
However, the Council and NMFS face a number of longstanding problems that result primarily
from the current structure of the Observer Program. The existing program design is driven by
coverage levels based on vessel size that, for the most part, have been established in regulation
since 1990. The quality and utility of observer data suffer because coverage levels and

- deployment patterns cannot be adjusted to respond to current and future management needs and -
requirements for individual fisheries. In addition, the existing program does not allow fishery
managers to control when and-where observers are deployed. This results in coverage limitations
that constrain the reliability of catch and bycatch estimates based on observer data. Furthermore
-data quality concerns cannot be resolved quickly and effectively when observers who have been
identified as not meeting performance or conduct requirements appeal NMFS’s suspension or
decertification decisions. The ongoing collection of observer data during the appeals process
may further undermine data quality and program integrity, and data collected under these
circumstances may not be suitable for management and enforcement actions. The current -
program is also one in which many smaller vessels face observer costs that are disproportionately
high relative to their gross earnings. The current funding mechanism and program structure do
not provide the flexibility to solve many of these problems, nor do they allow the program to
effectively respond to evolving and dynamic fisheries management objectives.




Attachment 2

Conceptual Approach for Tiered Contractual Arrangements to Provide Observer Services in the
North Pacific Groundfish Fisheries

Government contracts can be designed in a number of different ways to match the agency’s

needs and interests with the services that are required of contractors. Through properly designed
and implemented contracts, the government can put in place a mechanism which holds '
contractors accountable for the quality of work conducted by their employees. In a typical
example, prospective contractors would be asked to provide a quality assurance plan. as part of
their submission when they bid on a contract. Contract provisions can also be crafted to ensure
that observer skill and experience levels are properly matched with deployment requirements. As
part of the evaluation process, the government source evaluation board would review quality
control and observer deployment plans submitted by bidders, and evaluate their effectiveness.
Once a contractor has been selected and the contract signed, these plans would be put into effect.
In many instances, a contractor would likely identify and correct performance problems '
independently (although the government could require the contractor to document and inform the
government of any such actions). In other cases; the government might i1dentify specific concerns
and ask the contractor to take approprate action. Depending on the specific quality and
performance requirements of the government, a quality control plan could contain a number of
different provisions. For example, a contractor might choose to retrain or reassign a poorly
performing employee, or could choose not to re-hire a poorly performing temporary employee.
Quality control plans can be implemented to address specific quality-of-work concerns, codes of
conduct, and other concerns which the government would identify in its request for-proposals.
Failure to follow the quality control plan could result in a negative performance evaluation - -
affecting a contractor’s ability to secure future contracts or, potentially, contract cancellation.

We have discussed an approach which holds promise for meeting the Council’s and NMFS’
needs for high quality observer services. It is a flexible approach, which could likely be modified
to address concerns that might be raised during program development. Based on advice received
from contracting specialists, we believe that this approach is viable and legally sound, although
we intend to pursue a written legal opinion to confirm our understanding.

This approach is based on the concept of establishing two types of contracts. The first contract
would be between the agency and a financial institution that has collection and disbursement
capabilities. This company (the financial contractor) would be employed to collect observer fees
from fishing companies and disburse them to observer providers as directed by the agency.
Contractor fees could be recovered from industry payments or paid directly by NMFS if
appropriated funds were available. :

NMFS would also establish contracts with several observer pfoviders to deploy observers to
fishing vessels and plants as directed by the agency. These observer providers would invoice the
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financial contractor to request payment for provision of observer services. Payment would be
made as directed by NMFS.

A range of approaches could be developed for establishing the basis for collection of monies by
the financial contractor. This contractor could be directed simply to recover daily observer
coverage costs from vessels and plants required to obtain observer coverage. This could
reproduce existing or modified coverage requirements. Alternatively, the contractor could be
directed to collect a fee based on catch value from fishery participants, and use this to reimburse
contractors for deploying observers as directed by NMFES. The possibility also exists to design a
mixed model under which, for example, daily coverage costs would be collected from vessels in
one sector (the Bering Sea), and a fee-based system put in place for another sector (the Gulf of
Alaska). As currently considered in the alternatives developed to date, industry funds could be
supplemented with appropriated funds through a “partial-cost “ approach under which the
financial contractor receives some funds from the industry and some from government sources in
the event that appropriated funds become available. -

In its simplest form, this approach could likely be put in place without changes in statutory
authority. If so, it could be implemented in a more timely manner than other fee collection
programs in which a federal agency directly collects and distributes fees and revenues.
Enhancements that require statutory authority and/or appropriated funds could be added as
authority and/or funds become available.



