2002 EO CPE Text

|.ELECTION YEAR ISSUES
b
Judith E. Kindell andyJohn FrancisReilly

1. Introduction

In apresidential election year, many exempt organizations become more activein what has
been loosely termed "political activity". Some exempt organizations use this opportunity to
encourage people to participate in the electoral process. Othersincrease their advocacy activity to
take advantage of the heightened awareness given to many issues during the course of acampaign.
Thisadvocacy activity may beto raise public awarenessof particular issues, to influencethe passage
of legidlation concerning particular issues(lobbying), or to el ect candidatesbased upontheir position
on particular issues (electioneering). Thelnternal Revenue Code distinguishes between these types
of activities, potentially resulting in differing tax consequences. Thisarticle focuses on the federal
tax rules applicable to exempt organizations concerning electioneering activities.*

Questions frequently arise regarding the interplay of political campaign activities and
exemption from federal income tax. This article addresses many of these questionsin three areas:
the prohibition on political campaign activities of IRC 501(c)(3) organizations, the taxation of
political organizations under IRC 527, and the political campaign activities of IRC 501(c)
organizations other than those described in IRC 501(c)(3).

Much hashappened sincethepublication of thisarticle's predecessor, "Election Y ear | ssues,”
in the Exempt Organizations Continuing Professional Education Technical Instruction Program for
Fiscal Y ear 1993 (hereinafter 1993 CPE Text). A development of singular importance occurred on
July 1, 2000, when President Clinton signed Public Law 106-230, which amends the treatment of
political organizationsunder IRC 527. The new law, which became effectiveimmediately, imposes
threedifferent reporting and disclosure requirementson IRC 527 organizations: (1) aninitia notice,
(2) periodic reports on contributors and expenditures, and (3) modified annual returns. Includedin
this article is a description of the provisions of Public Law 106-230 and the steps that the Service
istaking to implement the law.

This article aso takes into consideration comments that were generated by the 1993 CPE
Text. Of particular importance has been the "Commentary on IRS 1993 Exempt Organizations
Continuing Professional Education Technical Instruction Program Articleon 'Election 'Y ear I ssues,’
prepared by individual members of the Subcommittee on Political and Lobbying Activities and
Organizationsof the Committee on Exempt Organi zationsof the Section on Taxation, American Bar
Association” (Feb. 21, 1995), reprinted in 11 Exempt Organization Tax Review 854 (Apr. 1995),

! For an overview of the federal tax rules concerning political and lobbying activities by exempt organizations, see
"Appendix B: Present-Law Rules Governing Political and L obbying Activitiesof Tax-exempt Organizations," Staff of
the Joint Committee on Taxation, 106th Cong. 2nd Sess., Report of Investigation of Allegations Relating to Internal
Revenue Service Handling of Tax-Exempt Organization Matters 122 (Joint Comm. Print 2000)(hereinafter 2000 Joint
Committee Report). For a detailed description of the federal tax rules applicable to lobbying activities of exempt
organizations, see" L obbying I ssues," Exempt Organizations Continuing Professional Education Technical Instruction
Program for Fiscal Year 1997 (hereinafter 1997 CPE Text).



Election Year |ssues

(hereinafter 1995 ABA Comments). Where we have agreed with the 1995 ABA Comments and,
where feasible, we have used such comments to update or modify treatment of issuesin the 1993
CPE Text. However, some issues mentioned and positions proposed in the 1995 ABA Comments
are not discussed here because of the nature of thisarticle. Thisarticleisatraining document and,
astheintroduction to all of the Exempt Organization CPE texts states. "Thetext isfor educational
useonly. Itisnot authority, and may not be cited as such. 1t may be used as aresearch tool, but not
asasubstitutefor analysisand research of citablelegal authority.” Consequently, where, asin some
instances, the 1995 ABA Commentsrequest additional guidance, the Service can beresponsiveonly
in a precedential document, and this article is not a document of that type.

Likethe 1993 CPE Text, thisarticle employsaquestion and answer format. A listing of the
subjectsappearsat theend of thisarticle. A word of warning, though -- many questions, particularly
respecting IRC 501(c)(3) organizations and the political campaign prohibition, do not admit of a
bright-line answer. Inthese areas, the facts and circumstances of a particular situation will control;
therefore, some "answers' will instead consist of a description of the factors to be evaluated in
reaching a determination.

2. |RC 501(c)(3) Organizations and the Political Campaign Prohibition

A. History of the Statutes

Q) Enactment of the Prohibition

Prior to 1954, therewasno statutory provision absol utely prohibiting organi zations described
in the antecedents of IRC 501(c)(3) from engaging in political campaign activities.? The political
campaign prohibition does have a vague and unenacted antecedent, however. What eventually
became the Revenue Act of 1934, under which the lobbying restriction of IRC 501(c)(3) wasfirst
enacted, at one time contained a provision extending the prohibition to "participation in partisan
politics." S. Rep. No. 73-558, 73d Cong., 2d Sess. 26 (1934). The provision, however, was deleted
in conference, so that only the lobbying restriction remained. H.R. Conf. Rep. No. 73-1385, 73d
Cong., 2d Sess. 3-4 (1934). In explaining its deletion, Representative Samuel B. Hill stated: "We
were afraid this provision was too broad.” 78 Cong. Rec. 7,831 (1934).

During Senate consideration of what becamethe RevenueAct of 1954, L yndon Johnson, then
Senate Minority Leader, added afloor amendment to provide that IRC 501(c)(3) organizations may
not "participate in, or intervene in (including the publishing or distributing of statements), any
political campaign on behaf of any candidate for public office.” Johnson stated . . . [t]his
amendment seeks to extend the provisions of section 501 of the House bill, denying tax-exempt
status to not only those people who influence legislation but also to those who intervene in any

2 For adiscussion of the common law treatment of charities and political activity, see Debra Morris, "Political
Activity and Charitable Statusat Common Law: In Search of Certainty,” in Political Activities: Nonprofit Speech, New
York University School of Law National Center on Philanthropy and the L aw Conference (1998) reprinted in 23 Exempt
Organization Tax Review, 247 (Feb. 1999).
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political campaign on behalf of any candidatefor public office." 100 Cong. Rec. 9,604 (1954). The
amendment was accepted; no debate or discussion took place. The Conference Report (H.R. Conf.
Rep. No. 83-2543, 83d Cong., 2d Sess. (1954)) contains no further discussion of the amendment.

Thereis an obvious disconnect between the language of the provision and the stated intent
of its author. The 1954 amendment prohibits political campaign activities by IRC 501(c)(3)
organizations while the provision to which it is analogized only restricts attempts to influence
legislation by those organizations. This is a knot no one has been able, or even attempted, to
untangle.

2 Private Foundations and Electioneering Activities

In 1969, a number of provisions were enacted concerning the treatment of private
foundations. Under one provision, an initial tax in an amount equal to 10 percent of each taxable
expenditure and an additional 100 percent tax on each taxable expenditure previously taxed and not
corrected within the taxable period is imposed on the private foundation. In addition, taxes are
imposed on foundation managers who agreed to the making of the taxable expenditure. |RC 4945.
A taxable expenditureincludes any amount paid or incurred by a private foundation to influencethe
outcome of any specific public election or to directly or indirectly carry on any voter registration
drives, unless certain requirements are met. |RC 4945(d)(2).

Thus, dueto the Tax Reform Act of 1969, aprivate foundation that participatesin apolitical
campaign not only riskslosing its exemption, it aso is subject to tax on the amounts it expends for
such participation. Taxes on private foundation expenditures to influence the outcome of any
specific public election or to carry on voter registration drives did not seem likely when the House
Committee on Waysand Means began its hearings on private foundation activities-- the Chairman's
press release, which outlined the hearings agenda, made no mention of this kind of activity. Tax
Reform 1969: Hearings Before the House Comm. on Ways and Means, 91st Cong., 1st Sess. 3-11
(1969) (pressrelease of Chairman Wilbur D. Mills). However, testimony given almost at the outset
of the hearings raised the specter of private foundation involvement in the electoral process. First,
in arather scathing manner, an incumbent congressman testified that a private foundation had been
used against him in aprimary election. Id. at 213-237 (statement and testimony of Representative
John J. Rooney).* Soon thereafter, the President of the Ford Foundation became embroiled in a
lengthy and often acrimonious discussion with various Committee members over both the

* Hypotheses as to why Johnson proposed enactment of the prohibition are discussed in Appendix I.

4 Subsequent to Representative Rooney's testimony, his primary opponent (and, oddly enough, eventual successor
in Congress) appeared before the committee and denied al of Rooney's allegations. |d. at 1036-1056 (statement and
testimony of Frederick W. Richmond). Wherever the truth lay, however, was not critical -- Rooney'swords, ". . . this
political gimmick isathreat to every officeholder, in Congress or €l sewhere, who does not have accessto afat bankroll
or to abusiness or to aprivate foundation” (id. at 213), spoke to what could happen, whether or not it actually occurred
in the particular case. The potential effect of Rooney's testimony was made manifest when the columnist Kenneth R.
Crawford devoted an entire article to the matter, predicting correctly that "[t]he tax reform bill almost certainly will
impose tighter restrictions on tax-exempt foundations, especialy against political activity." "The Rooney Reform,"
Newsweek, Mar. 3, 19609, at 29.
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Foundation's involvement in an extremely controversial school decentralization experiment in
Brooklyn that included an election and the Foundation's financing of voter registration drivesin
Cleveland before the election of Mayor Carl B. Stokes. 1d. at 354-431 (statement and testimony of
McGeorge Bundy). To aconsiderable extent, those incidents seem to have impelled enactment of
IRC 4945(d)(2).

(©)) Enactment of Additional Provisions

In 1987, Congress again amended the law applicable to charitable organizations, thistime
specifically focusing on the prohibition on political campaign activity. Congressional concern
appears to have been triggered by two occurrences. First, in 1986, an organization then exempt
under IRC 501(c)(3), the National Endowment for the Preservation of Liberty, wasreported to have
intervened in Congressional campaigns, opposing the reel ection of memberswho had not supported
aid to the Nicaraguan Contras. Second, questions had been raised about the use of ostensibly
educational IRC 501(c)(3) organizations by politicians to promote their candidacy or potential
candidacy. After hearings held by the Subcommittee on Oversight of the Committee on Ways and
Means and after the Subcommittee made its recommendations, IRC 501(c)(3) was amended to
clarify that the prohibition on political campaign activity applied to activities in opposition to, as
well as on behalf of, any candidate for public office, in accordance with the existing interpretation
of the prohibition in the regulations.

Congress also amended IRC 504 to provide that an IRC 501(c)(3) organization that lost its
exemption due to violating the prohibition on political campaign activities may not at any time
thereafter be treated as an IRC 501(c)(4) organization. (Previous to the amendment, IRC 504 had
applied only to IRC 501(c)(3) organizations that lost their exemption due to substantial lobbying
activities.)

In addition to these amendments, Congress enacted several new provisions in 1987
concerning the political campaign prohibition for IRC 501(c)(3) organizations. The first of these
was IRC 4955, which imposes taxes on the political expenditures of IRC 501(c)(3) organizations,
its tax/correction structure and the rates imposed are identical to IRC 4945. As set forth in the
legislative history, Congress enacted |RC 4955 because it believed that the absence of any stricture
other than revocation for violation of the prohibition on political campaign activity created two
problems. One was that the penalty of revocation was disproportionate to the violation in cases
wheretheexpenditurewassmall, the viol ation was unintentional, and the organi zation subsequently
had adopted procedures to assure that similar expenditures would not be made in the future. The
other was that, in some cases, revocation would be an ineffective remedy, particularly if the
IRC 501(c)(3) organization ceased operations after it diverted all of itsassetsto improper purposes.
Therefore, IRC 4955 appliesto IRC 501(c)(3) organizations whether or not their tax-exempt status
is revoked. Congress specifically noted that the enactment of IRC 4955 did not change the
prohibition on political campaign activities of IRC 501(c)(3) organizations; it looked upon the
provision fundamentally as an additional deterrent. In addition, because Congress was concerned
that some candidateswere using |RC 501(c)(3) organizationsto promotetheir candidacy, it provided
that, for purposes of IRC 4955, political expendituresof IRC 501(c)(3) organizationsinclude certain
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expenses of candidate-controlled organizations. H.R. Rep. No. 100-391, 100th Cong., 1st Sess.
1623-1627 (1987).

Congress also found that existing audit and enforcement procedures were not sufficient to
deter an IRC 501(c)(3) organization from flagrantly violating the political campaign prohibition.
Therefore, it enacted IRC 6852 and IRC 7409. IRC 6852 provides that if such aviolation occurs,
the Service may immediately determine the amount of income and IRC 4955 tax due from the
IRC 501(c)(3) organization. I1RC 7409 grants authority to the Service to seek an injunction against
an IRC 501(c)(3) organization that flagrantly violates the political campaign prohibition to prevent
further political expenditures by the organization.

B. General Issues
E An organization will not qualify for tax
1. What is the political campaign exemption under IRC 501(c)(3) unlessit "does not

prohibition? participate in, or intervene in (including the
publishing or distributing of statements), any
political campaign on behalf of (or in oppositionto)
any candidate for public office."> A determination
whether an organization has participated or intervened is based upon all of the relevant facts and
circumstances.

Reg. 1.501(c)(3)-1(c)(3)(iii) and
2. Whatisa" candidatefor pub“c Reg 534945—3(8.)(2) both limit the meanlng of the
office?" term "candidate for public office" to an individual
who offers himself, or is proposed by others, as a
contestant for an elective public office, whether
such office be national, state, or local. Since a
candidate must be acontestant for el ective public office, IRC 501(c)(3) organizations are prohibited
from participating or intervening in election campaignsonly. Thus, an IRC 501(c)(3) organization
is not prohibited from attempting to influence the Senate confirmation of an individual nominated
by the President to serve asfederal judge sincefederal judgesare not elected. Notice 88-76, 1988-2
C.B. 392.

Neither the IRC 501(c)(3), the IRC 4945
3. What isa" public office?" nor the IRC 4955 regulations define the term
"public office” Nevertheless, there are criteria
available, al of which proceed from the obvious
principle that the term "public office" requiresthat
there be some statutory or constitutional basis for construing the office as "public." For example,

® This article focuses only on the political campaign prohibition. To qualify as an organization described in
IRC 501(c)(3), the organization must al so meet the other requirementsof IRC 501(c)(3), including the requirementsthat
it be organized and operated for an exempt purpose, that there be no inurement and that it be operated for the public
rather than private benefit. For adiscussion of cases involving private benefit issues, see Appendix I1.
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guidance on the issue of whether an office or position in a political party is a public office for
purposes of the IRC 501(c)(3) political campaign prohibition is found in G.C.M. 39811 (June 30,
1989). The particular position at issue in the G.C.M. was that of precinct committeeman. The
position possessed the following characteristics of apublic office under statelaw: it was (1) created
by statute; (2) continuing; (3) not occasional or contractual; and it (4) had afixed term of office; and
(5) required an oath of office. G.C.M. 39811 concludes that, under the relevant state law, the
position of precinct committeeman was a public office within the meaning of IRC 501(c)(3). The
factorslisted in the G.C.M. should be taken into consideration in determining whether electionsfor
political party positions are elections for public office.

Additional guidance may be obtained from a definition in the private foundation excise tax
regulations, Reg. 53.4946-1(g)(2)(i). However, since Reg. 53.4946-1(g)(2)(i) defines public office
for a different, and more limited, purpose, it should be used with great care, particularly where
elections for offices or positionsin a political party are concerned. The extent of the applicability
of Reg. 53.4946-1(g)(2)(i) is discussed in the following question and answer.
E When Congress enacted IRC 4941 to
4. How should the term " public impose tax on acts of self-dealing between private

office" be construed? foundationsand disqualified persons, it specifically
wished to include "government officials at
policymaking levels' within the self-dealing orbit.
Staff of the Joint Committee on Internal Revenue
Taxationfor useof the Senate Committee on Finance, 91st Cong., 1st Sess., Summary of H.R. 13270
(Tax Reform Act of 1969) 3 (Comm. Print 1969).

Reg. 53.4946-1(0)(2)(i) defines"public office" in order to explicate aspeciesof "government
official" that isconsidered a"disgqualified person” for purposesof thetax; namely, personsdescribed
in IRC 4946(c)(5) as holders of an elective or appointive public office in the executive, legidative,
or judicia branch of the government of a State, possession of the United States, or political
subdivision or other area of any of the foregoing, or the District of Columbia, that pays gross
compensation at an annual rate of $15,000 or more. Initsdefinition, Reg. 53.4946-1(g)(2)(i) follows
expressed | egislativeintent and placesgreat stresson theindependent performance of policy-making
functions:

In defining the term"public office” . . . such term must be distinguished from
mere public employment. Although holding a public office is one form of public
employment, not every position in the employ of a Sate or other governmental
subdivision . . . constitutes "public office.” Although a determination whether a
public employee holds a public office depends on the facts and circumstances of the
case, the essential element iswhether a significant part of the activities of a public
employee isthe independent performance of policy-making functions. . .. [ S everal
factors may be considered asindicationsthat a position in the executive, legislative,
or judicial branch of the government of a Sate, . . . or political subdivision or other
area of the foregoing . . . constitutes a "public office.” Among such factors to be
considered in addition to that set forth above, are that the office is created by the
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Congress, a Sate constitution, or the Satelegislature. . . and the powers conferred
on the office and the dutiesto be dischar ged by such office are defined either directly
or indirectly by the Congress, Sate constitution, or Sate legislature, or through
legislative authority.

The "independent performance of policy-making functions'/"mere public employment”
dichotomy does not help one resol ve the issue of whether an office or positionin apolitical party is
a "public office” for purposes of the prohibition on participation or intervention in a political
campaign under IRC 501(c)(3). Political party officials do not engage in "the independent
performance of policy-making functions," but they play a significant role in the electoral process.
Consequently, other facts and circumstances, such as those set forth in the remainder of the
regulation and those set forth in G.C.M. 39811, must be brought to bear on the issue.

Insofar as determining whether an executive, legislative, and judicia election involves a
"public office" for purposes of IRC 501(c)(3), Reg. 53.4946-1(g)(2)(i) has greater relevance. Facts
and circumstances prevail, there must be some governmental indication that the office is a public
office, the officeholder must be more than a mere employee -- these are principles underlying Reg.
53.4946-1(0)(2)(i) and adetermination under IRC 501(c)(3) must be consistent with thoseprinciples.
(Smilarly, Reg. 1.527-2(d), in discussing whether afederal, state, or local executive, legislative, or
judicial office is a public office for purposes of IRC 527, provides both that the facts and
circumstances of each case will be determinative and that "principles consistent” with those found
under Reg. 53.4946-1(0)(2) will beapplied.) Even here, however, cautionisadvised. One must not
overemphasi ze "the independent performance of policy-making functions' to decidethat an elective
officeisnot apublic office simply on the basisthat the office'sindependent policy-making functions
are too insignificant.®

Accordingly, insofar as determining under IRC 501(c)(3) whether an election isan election
for a "public office," while Reg. 53.4946-1(g)(2)(i) provides some guidance, particularly where
legislative, executive, and judicial offices are concerned, it should neither be read too literally nor
be considered solely determinative. Rather, al thefactsand circumstances of aparticular case must
be considered to resolve the issue.

® The story of "Hymie's ferryboat" bears repeating here. Hymie Schorenstein, who was Brooklyn's district leader
in the 1920's, had to deal with a complaint by one of his almost innumerable candidates that too much attention was
being paid to the top of the ticket (Governor Franklin D. Roosevelt or, in an alternative version, Mayor James J.
Walker). Mr. Schorenstein responded by talking about ferryboats: "When that big ferry from Staten Iland sailsinto
the ferry dlip, it never comesin strictly alone. It dragsin al the [garbage] from the harbor behind it. Roosevelt [or
Walker] is our Staten Island ferry." It isnot known, and certainly not to be presumed, that all of Mr. Schorenstein's
candidates were running for offices that involved "the independent performance of policy-making functions' as the
drafters of the self-dealing statutory and regulatory provisions understood it. See William Safire, Safire's Palitical
Dictionary 317-318 (1978).
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Individuals who have publicly announced

5. What isthe meaning of " offers their intention to seek election to public office have
himself, or is proposed by clearly offered themselves as contestants for the
others?" office and are candidates within the meaning of

IRC 501(c)(3). However, an individual who has
not yet announced an intention to seek election to
public office may nevertheless be considered to
have offered himself or herself as a contestant for the office. See TAM 91-30-008 (Apr. 16, 1991)
for asituation where an unannounced candidate's campai gn committee published material regarding
hisrecord and mentioned his" prospective candidacy.” Thedetermination of when anindividual has
taken sufficient steps prior to announcing an intention to seek election, so that he or she may be
considered to have offered himself or herself as a contestant for the officeis based on the facts and
circumstances.

Similarly, others may propose an individual as a contestant for a public office, even when
the individual has announced an intention of not seeking election to the office. For example, inthe
1992 New Hampshire Democratic Presidential Primary, there was awell publicized Draft Cuomo
Committee that was urging voters to elect Mario Cuomo as awrite-in candidate. Despite the fact
that Governor Cuomo had indicated that he was not running for President, hewas acandidate within
the meaning of IRC 501(c)(3) because he was proposed as a contestant for the office of President
by others. See Kevin Sack, Cuomo Tells Presidential Draft Group to End Campaign, N.Y. Times,
Feb. 22, 1992, at A8; James M. Perry, A Cadre of Supporters Is Refusing To Write Off Cuomo as
a Candidate, Wall St. J., Feb. 12, 1992, at A22. Therefore, in that situation, an IRC 501(c)(3)
organization could not have supported or opposed Governor Cuomo as a candidate for President
without violating the prohibition on political campaign activity.

Therefore, even if no other person or organization proposes anindividual asacontestant for
an elective public office, an IRC 501(c)(3) organization may not support theindividual inan election
for public office without violating the political campaign prohibition. By supporting a contestant
for an elective public office, the IRC 501(c)(3) organization is proposing the individua as a
"candidate" for the purposes of IRC 501(c)(3).

On the other hand, as the staff of the Joint Committee on Taxation noted, in a background
paper prepared for the 1987 hearings, ". . . the fact that an individual isaprominent political figure
does not make him acandidate, even if there is speculation regarding his possible future candidacy
for particular offices.” Staff of the Joint Committee on Taxation, 100th Cong. 1st Sess., Lobbying
and Political Activitiesof Tax-exempt Organizations 14 (Joint Comm. Print 1987). In other words,
some action must be taken to make one acandidate, but the action need not betaken by the candidate
or require his consent.
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Inaword, no. The term "candidate" is set
6. Can other government agency forth in both the Federa Election Commission

rules be used to define (FEC) and Federal Communications Commission

" candidate” for IRC 501(c)(3) (FCC) statutes and regulations. However, these

pur poses? ruleswere drafted for different purposes, and their
treatments of who isacandidate do not embrace (in
fact, are antithetical to) the "offers himself, or is
proposed by others" formulation of
Reg. 1.501(c)(3)-1(c)(3)(iii) and Reg. 53.4945-3(a)(2).

With respect to the FEC, its principal purpose appears to be to find where a candidate's
money camefrom, to know the amount of money contributed, and to havethisinformation disclosed
contemporaneously to the Commission. Therefore, the FEC regulations provide that an individual
becomes a candidate for federal office when the individual, or another person to whom such
individual hasgiven hisor her consent, has recei ved contributions or made expendituresaggregating
inexcessof $5,000. 11 C.F.R. 8100.3(a). Assuming that Governor Cuomo did not give hisconsent
to the Draft Cuomo Committee, he would not have been a candidate under the FEC regulations.’
Similarly, an individual who does not accept contributions would not be considered a candidate for
FEC purposes, but would be considered a candidate under IRC 501(c)(3). Thus, when William
Proxmire did not accept contributions in his last Senatorial election campaign, he was not a
candidate for FEC purposes, but an IRC 501(c)(3) organization nevertheless would have been
prohibited from supporting or opposing him because he was a candidate under IRC 501(c)(3).?

As to the FCC, it appears that the primary purpose of its regulations is to assure that all
declared candidates (and only declared candidates) have equal accessto broadcasting. Consequently,
itsregulations define a"legally qualified candidate" as any person who (1) has publicly announced
hisor her intention to run for nomination for office, (2) isqualified under the applicablelaw to hold
the office, and (3) meets one of three alternative tests concerning elections and primaries,
nominations by convention or caucus, and nominations for the offices of president and vice
president. 47 C.F.R. § 73.1940(a)(1), 8§ 76.5(g)(1). It follows, therefore, that the FCC regulations
have a purpose opposite to the Treasury regulations, while the FCC's regulations are somewhat
exclusive, Treasury's are rather inclusive.

" The 1964 New Hampshire Republican primary offersamore graphicillustration. Twoindividuals, Paul Goldberg
and David Grindle, disappointed with thetwo principal Republican contenders, Senator Barry Goldwater and Governor
Nelson Rockefeller, decided to run Henry Cabot L odge for the Republican nomination. There was only one problem:
Mr. Lodge, who was serving as Ambassador to South Vietnam, did not give his consent to the campaign. It was not
much of aproblem, however: New Hampshirerequired no candidate authorization; infact, anyonecouldfileasaL odge
candidate and there was nothing Ambassador Lodge could do to stop it. Ambassador Lodge, or more precisely
Ambassador L odge's campaign (sincehewasnot part of it), wonthe primary. See CharlesBrereton, Firstin the Nation:
New Hampshire and the Premier Presidential Primary 35-51 (1987).

8 Senator Proxmire spent $697 in his 1976 campaign. Michael Barone et a., The Almanac of American Politics
1978918 (1977). Spending datafrom electionsthrough the 2000 Congressional el ectionsreveal ed that former Senator
Proxmire and the late Representative William Natcher (who never crossed the $5,000 threshold in the 11 campaigns
he conducted after the FEC was established) have no heirs;, however, many loca and some state elections involve
candidates who conduct campaigns without either collecting or spending $5,000.
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To summarize, while rules of other agencies, particularly the FEC, may be helpful in
elucidating some aspects of the IRC's treatment of political campaign activities, the FEC and FCC
definitions relating to who isacandidate are of limited value in determining who is a candidate for
IRC purposes.

E The regulations provide that activities that
7. What is meant by "does not constitute participation or interventioninapolitical
participate in, or intervene in campaign include, but are not limited to, the

(including the publishing and publication or distribution of written or printed

distributing of statements)?" statements or the making of oral statements on
behalf of or in opposition to a candidate for public
office. Reg. 1.501(c)(3)-1(c)(3)(iii). See also
Reg. 53.4945-3(a)(2). Consequently, a written or
oral endorsement of a candidate is strictly forbidden. The rating of candidates, even on a
non-partisan basis, aso is prohibited. See Association of the Bar of the City of New York v.
Commissioner, 858 F.2d 876 (2d Cir. 1988), cert. denied, 490 U.S. 1030 (1989), discussed below.
Similarly, an IRC 501(c)(3) organization may not distribute partisan campaign literature, provide or
solicit financial or other forms of support to or for candidates or political organizations, or establish
political action committees (PACs). Insituationswherethereisno explicit endorsement or partisan
activity, thereisno bright-linetest for determining if the IRC 501(c)(3) organization participated or
intervened in a political campaign. Instead, all the facts and circumstances must be considered.
Some of the facts and circumstances to be considered in specific situations are discussed below.

8. How does advocacy of an issue This question was presented in the
relate to the concept of following form at the meeting of the Exempt

participation or interventionin Organizations Committee of the ABA Tax Section,
apolitical campaign? held on February 4, 1992:

Many charitabl e or ganizations conduct mass media advocacy onissuessuch
as abortion rights, the environment, crime, defense spending, health care and tax
reform, during non-election periods. If certain candidates become identified with
positionson theseissuesduring a campaign, must the organization alter itsadvocacy
in order to avoid the IRC 501(c)(3) electioneering prohibition? Can the charity use
the opportunity of the campaign to gain greater attention from candidates and the
public, toitsissues? Supposea pro-lifepolitical group, during a campaign, heavily
attackspro-choicepositionsin TV ads, implying criticismof pro-choiceincumbents.
Can a pro-choice charity pay for TV ads to respond solely on the issues, using free
air time provided by the TV station?

No situation better illustrates the principle that all the facts and circumstances must be

considered than the problem of when issue advocacy becomes participation or intervention in a
political campaign. Ontheonehand, the Serviceisnot goingtotell IRC 501(c)(3) organizationsthat
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they cannot talk about issues of morality or of social or economic problemsat particular times of the
year, Ssimply because there is a campaign occurring. Asthe 1995 ABA Comments state:

Nothing in Section 501(c)(3) prohibitsa charity from purchasing mediatime
for a discussion of issuesin furtherance of its exempt purposes, whether or not such
discussion coincideswith an election. A charity'sissue based message should be no
more limited during an election campaign than it is during any other time of the
year. Thefact that candidates have aligned themselves on one or another side of an
issue should not impact a charity's ability to reach the public with a pure issue
message,’ particularly in view of the fact that the candidate's position isan external
factor beyond the charity's control. The independent actions or positions of
candidates should not be imputed to exempt organizations.

In contrast to the "pure issue message" scenario set forth in the 1995 ABA Comments, an
IRC 501(c)(3) organization may avail itself of the opportunity to intervenein a political campaign
in arather surreptitious manner. The concernisthat an IRC 501(c)(3) organization may support or
oppose a particular candidate in a political campaign without specifically naming the candidate by
using code words to substitute for the candidate's name in its messages, such as "conservative,”
"liberal," "pro-life," "pro-choice,” "anti-choice,” "Republican,” "Democrat,” etc., coupled with a
discussion of the candidacy or the election. When thisoccurs, it is quite evident what is happening
-- an intervention is taking place. See TAM 91-17-001 (Sept. 5, 1990) for an example of coded
language constituting political campaign intervention.*°

Basically, afinding of campaign intervention in an issue advertisement requires more than
just a positive or negative correspondence between an organization's position and a candidate's
position. What is required is that there must be some reasonably overt indication in the
communication to the reader, viewer, or listener that the organization supports or opposes a
particular candidate (or slate of candidates) in an election; rather than being amessage restricted to
an issue. As is stated in TAM 1999-07-021 (May 20, 1998), in order to violate the political
campaign prohibition, an advocacy communication "should contain some relatively clear directive
that enables the recipient to know the organization's position on a specific candidate or slate of

° In afootnote, the 1995 ABA Comments state: "We are assuming an issue-oriented message without coded
candidate labels, callsto action, or other objectionable el ements.”

0 A finding of political campaign intervention from the use of coded words is consistent with the concept of
"candidate” -- the words are not tantamount to advocating support for or opposition to an entire political party, such as
"Republican," or avague and unidentifiably large group of candidates, such as "conservative" because the sender of
the message does not intend the recipient to interpret them that way. Code words, in this context, are used with the
intent of conjuring favorable or unfavorable images -- they have pejorative or commendatory connotations. When
combined with discussions of elections, the code words also make specific candidates identifiable -- the organization
would not use up air time or newspaper space with a code word if the word was not intended to communicate to the
viewer, listener, or reader a specific elective choice. Thevoter in VVermont, hearing an exhortation regarding "libera"
candidates, may not know who fits that label in Kansas, but presumably he knows who stands for what in Vermont,
which iswhy the codeword isused in thefirst place. Another factor may be whether the organization has used similar
language in communications outside of acampaign or only airs such communications during campaigns. The specific
facts and circumstances of each case will determine whether an intervention in a political campaign has taken place.
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candidates." Thisstatement was made in the context of a determination that an organization did not
participate or intervenein apolitical campaign when, afew days before Congressional elections, it
distributedan"1'm Fed Up With Congress' communication that al so encouraged itsrecipientstovote
and to assure that others voted. With respect to this situation, TAM 1999-07-021 concluded as
follows:

The"I'm Fed Up With Congress' communication does not clearly indicate whether
[the organization] supports or opposes a specific candidate or slate of candidates.
While it expresses a general dissatisfaction with Congress, it does not rise to the
level expressing a position on any individual candidate or candidates. This
communication could be viewed as focusing attention on the per cei ved abuses of the
Congressor asaway of sending a message of disgust to members of Congress. The
fact that no statement was made on an individual'squalifications, or lack thereof, for
public office supports this view. Moreover, not all members of Congress were
candidates for office in the elections of [that year]. This communication does not
clearly support or oppose any single candidate or identifiable group of candidates
(such as by party or a geographic location). Additionally, thereisno indication in
the file that the letter was sent only to specific states or congressional districtsin
which congressional elections targeted by the organization were occurring. Our
determination with respect to this communication might be different if evidencein
thefileindicated that the communication was aimed at a specific candidate, specific
candidates, or a specific ticket of candidates. However, the file lacks such evidence
and there is no other evidence in the file that any other facts and circumstances
existed indicating the letter was an intervention in a political campaign.
Consequently, there is insufficient evidence to conclude that this communication
constituted campaign intervention.

Therefore, the fundamental test that the Service uses to decide whether an IRC 501(c)(3)
organization has engaged in political campaign intervention while advocating an issue is whether
support for or opposition to a candidate is mentioned or indicated by a particular label used as a
stand-in for acandidate. Accordingly, the appropriate focusis on whether the organization, in fact,
IS commenting on a candidate rather than speaking about an issue.

No, itisnot feasiblefor the Serviceto adopt

0. Isit feasible for the Service to the FEC "express advocacy” standard to determine
adopt the FEC "express when participation or intervention in a political
advocacy" standard? campaign on behalf of or in opposition to a

candidate for public office has occurred.

The FEC's "express advocacy" standard
cameinto being because the Supreme Court held a provision of the Federal Election Campaign Act
of 1971 (FECA) relating to contributions "to reach only funds used for communications that
expressly advocate the election or defeat of a clearly identified candidate.” Buckley v. Valeo, 424
U.S. 1, 77 (1976). The FECA was subsequently amended to conform to the "express advocacy"
requirement of Buckley. 2 U.S.C. § 431(17).
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The pertinent FEC regulation, 11 C.F.R. 8 100.22, provides as follows:

Expressly advocating means any communication that--(a) Uses phrases such
as "vote for the President,” "re-elect your Congressman,” "support the Democratic
nomineeg," "cast your ballot for the Republican challenger for U.S. Senate in
Georgia," "Smith for Congress," "Bill McKay in '94," "vote Pro-Life" or "vote
Pro-Choice" accompanied by alisting of clearly identified candidates described as
Pro-Life or Pro-Choice, "vote against Old Hickory," "defeat" accompanied by a
picture of one or more candidate(s), "reject the incumbent,” or communications of
campaign slogan(s) or individual word(s), which in context can have no other
reasonable meaning than to urge the election or defeat of one or more clearly
identified candidate(s), such as posters, bumper stickers, advertisements, etc. which
say "Nixon'sthe One," "Carter '76," "Reagan/Bush” or "Mondale!"; or

(b) When taken as a whole and with limited reference to external events,
such asthe proximity to theelection, could only beinterpreted by areasonabl e person
as containing advocacy of the election or defeat of one or more clearly identified
candidate(s) because--

(1) The electora portion of the communication is
unmistakabl e, unambiguous, and suggestiveof only onemeaning; and

(2) Reasonable minds could not differ as to whether it
encourages actions to elect or defeat one or more clearly identified
candidate(s) or encourages some other kind of action.™

Several casesillustrate how inapposite arethe " express advocacy" standard and the statutory
language of the IRC 501(c)(3) political campaign prohibition. In the first, Federal Election
Commission v. American Federation of State, County and Municipal Employees, 471 F. Supp. 315
(D.D.C. 1979), theissue concerned aposter that the union had published and circulated immediately
prior to the 1976 Presidential election. The poster contained a caricature of President Gerald Ford,
wearing a button stating "Pardon Me" and embracing former President Nixon. The poster also
contained a quote from a speech President Ford made while he was still Vice President: "I can say
from the bottom of my heart the President of the United Statesisinnocent and heisright." The court
found that, although the poster did pertain to aclearly identified candidate and may have tended to

1 11 C.F.R. § 100.22 was promulgated in 1995. 60 Fed. Reg. 35,304 (July 6, 1995). Since that time, subsection
(b) of theregulation, which wasbased on the Ninth Circuit'sopinionin FEC v. Furgatch, 807 F.2d 857 (1987), hasbeen
thesubject of litigation. In MaineRight to Life Committee, Inc. v. Federal Election Commission, 914 F. Supp. 8 (D.Me.
1996), aff'd, 98 F.3d 1 (1st Cir. 1996), cert. denied, 118 S. Ct. 52 (1997), the court ruled that subsection of theregulation
exceeded the FEC's statutory authority because it broadened the definition of express advocacy beyond the Supreme
Court'sinterpretation. A similar conclusion was reached in Right to Life of Dutchess County, Inc. v. Federal Election
Commission, 6 F. Supp. 2d 248 (S.D.N.Y. 1998). For adiscussion of some recent judicial treatment of the express
advocacy standard, seeKenneth A. Gross, "I ssue Advertisements: The First Amendment IsNot aL oophole,” in Palitical
Activities: Nonprofit Speech, New York University School of Law National Center on Philanthropy and the Law
Conference (1998).
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influence voting, it did not contain "express advocacy” under Buckley v. Vaeo. Another case,
Orloski v. Federal Election Commission, 795 F.2d 156 (D.C. Cir. 1986), concerned corporate
contributions to a picnic held immediately before an election by a "Senior Citizens Advisory
Committee" established years before by theincumbent congressional candidate. Campaign posters
were placed throughout the park, although not in the picnic area. Members of the candidate's staff
planned and attended the picnic; they distributed information on social security, aswell asa"senior
citizen'sreport” bearing the candidate's name. No express advocacy of the election of the candidate
or the defeat of his opponent took place at the event, however; nor was there any solicitation of
contributions. Under these circumstances, the court upheld the FEC's determination that the event
was "nonpolitical," the picnic's purpose was other than to influence a federal election, and the
corporate donations were not contributions.

A morerecent caseisFederal Election Commission v. The Christian Coalition, 52 F. Supp.
2d 45 (D.C.D.C. 1999). At the beginning of the opinion, the court stated the issue concerning
express advocacy as follows:

The question presented is whether "express advocacy” by corporations and labor
organizationsislimited to communicationsthat use specified phrases, such as"vote
for Smith" or "support Robinson," or whether a more substantive inquiry into the
clearly intended effect of a communication is permissible. The FEC advocates a
substantive inquiry and alleges that the Coalition used general corporate funds to
expressly advocate the election or defeat of certain candidates through a speech
made by the Coalition's then-Executive Director, Ralph Reed, and by certain of the
Coalition's direct mail communications. Id. at 48.

One example of the statements at issue will suffice. Mr. Reed closed his speech, madein
January 1992 to an audience in Helena, Montana, by stating: "[V]ictory will beours. It will be ours
herein Montana. And it will be ours all across America. ... We're going to see Pat Williams [an
incumbent member of Congress from Montana] sent bags packing back to Montana in November
of thisyear. AndI'm going to be hereto help you." Id. at 56-57.

With respect to this statement, the court concluded:

Although the implicit message is unmistakable, in explicit terms this is prophecy
rather than advocacy. Reed predicts that victory "will be" ours and that "we're
goingto see" Pat Williams defeated in the November election. Neither of theseverbs
expressly directs the audience to do anything; the speaker has announced that this
will come to be without any further action. Making the issue closer is Reed's final
statement that hewould return "to helpyou." For Reedto "help" there must be some
action taking place for him to assist. However, that action -- "sending" the
candidate's "bags packing" -- comes just shy of referring to the campaigning and
voting against Pat Williams necessary to bring that about. Though the message is
clear, it requires one inferential step too many to be unequivocally considered an
explicit directive.
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Bound, as this Court is, by Buckley and MCFL [Federal Election Commission V.
Massachusetts Citizens for Life, 479 U.S 238 (1986), another Supreme Court
"expressadvocacy” case)] , it can only be concluded that Reed exhibited precisely the
"ingenuity and resour cefulness' in hisverb choicethat the Buckley Court envisioned
possible to circumvent the prohibition on express advocacy. As others have
acknowledged, results such as this appear unsatisfyingly formalistic, allowing
precisely the sort of communications Congress sought to prohibit to remain immune
from liability. [Citation omitted.] But the Supreme Court felt that the First
Amendment required a choice between a toothless provison and one with an
overbite; results such as this flow directly fromthat choice. 1d. at 63.

Thelanguageof IRC 501(c)(3) indicatesamuch broader scopeto the concept of participation
or intervention in apolitical campaign. The statute clearly states that participation or intervention
in a political campaign includes publication or distribution of statements, which denotes that
prohibited political campaign activity isnot to be limited to statements. It would do violenceto the
statute, not to mention over 45 years of interpretation, to adopt the "express advocacy"” standard.
Therefore, the "express advocacy” standard may not be adopted for purposes of the political
campaign prohibition of IRC 501(c)(3).
. The most common question that arises in
10. Can activities that are determini ng whetheranIRC 501(C)(3) Organi zation

educational also result in has violated the political campaign prohibition is

political intervention? whether the activities constitute political
intervention or whether they areeducational, one of
the purposes for which an IRC 501(c)(3)
organization may beformed. A misperception has
developed that educational and political activities are somehow mutually exclusive. Sometimes,
however, theanswer isthat the activity isboth -- it iseducational, but it al so constitutesintervention
in apolitical campaign.

"Educationa” is defined for IRC 501(c)(3) purposes as including instruction of the public
on subjects useful to the individua and beneficial to the community. While an educational
organization may advocate aparticular viewpoint, itisnot educational if itsprincipal functionisthe
mere presentation of unsupported opinion. Examples of educational organizations include
organizations whose activities consist of presenting public discussion groups, forums, panels,
lectures, or other similar programs, which may be on radio or television. Reg. 1.501(c)(3)-1(d)(3).
One step in determining whether an activity of an IRC 501(c)(3) organization constitutes prohibited
political activity isadetermination of whether itis, infact, an educational activity, particularly when
thel RC 501(c)(3) organization advocatesaparticular viewpoint. Rev. Proc. 86-43, 1986-2 C.B. 729,
provides amethodol ogy test for determining whether an activity iseducational. 1t identifies several
factors which indicate that the method used is not educational: (1) presentation of viewpoints
unsupported by facts as a significant portion of the organization's communications; (2) distorted
facts; (3) substantial use of inflammatory and disparaging terms and conclusions based on strong
emotional feelings rather than objective evaluations; and (4) the approach used is not aimed at
developing the audience's understanding because it does not consider their background or training
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in the subject matter. The presence or absence of any of these factorsis not conclusive; rather, the
determination of whether the method used is educationa is based upon al the facts and
circumstances of the situation.

Activities that meet the methodology test of Rev. Proc. 86-43 may nevertheless constitute
participation or intervention in apolitical campaign. For example, the court in Association of the
Bar of the City of New York v. Commissioner, 858 F.2d 876 (2d Cir. 1988), cert. denied, 490 U.S.
1030 (1989), determined that the Association did not qualify as an organization described in
IRC 501(c)(3) because it participated or intervened in a political campaign. The Association's
disqualifying activity was the distribution of its ratings of candidates for elective judicial office as
"approved,” "not approved" or "approved as highly qualified." The ratings were made on the basis
of acomparison of the candidatewithideal standardsof competence, ability, and other qualities; they
did not involve comparisons with other candidates. The court stated that although this activity was
nonpartisan and in the public interest, it nevertheless constituted participation or intervention in a
political campaign and the Association therefore did not qualify as an IRC 501(c)(3) organization.
The Association's methodol ogy apparently would pass muster under Rev. Proc. 86-43; it constituted
prohibited political campaign activity nonetheless because it showed a bias toward particular
candidates. For another example, see Rev. Rul. 67-71, 1967-1 C.B. 125, which discusses an
organization created to improve a public educational system. The organization selected and
supported a particular date of candidates for the school board. The revenue ruling concludes that
the organization engaged in prohibited political campaign activity, even though the sel ection process
was compl etely objective and unbiased and wasintended primarily to educate and inform the public
about the candidates.

C. M otivation and Absoluteness of the IRC 501(c)(3) Campaign Prohibition

Inthe 1993 CPE Text, the question, "[d]oes
1. What isthe importance of the the motivation of an Organization determine
organization's motivation? whether the political campaign prohibition hasbeen

violated?' was answered as follows:
.|

No, themotivation of an organizationisirrelevant when deter mining whether
the political campaign prohibition hasbeenviolated. Rev. Rul. 76-456, 1976-2 C.B.
151, touches on this point in concluding that where an organization is involved in
upgrading the morals and ethics of political campaigning, it is nevertheless
intervening in a political campaign if it solicits candidates to sign a code of fair
campaign practices and rel eases the names of those candidates who sign and those
candidates who refuse to sign. As noted above, the court in Association of the Bar
of the City of New York v. Commissioner, 858 F.2d 876 (2d Cir. 1988), cert. denied,
490 U.S 1030 (1989), upheld thisview when it stated that although the Association's
activity was nonpartisan and in the public interest, it nevertheless constituted
participation or interventionin a political campaign. In explicating its conclusion,
the court made the rather wry observation: "A candidate who receives a 'not
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qualified' rating will derivelittle comfort fromthefact that the rating may have been
made in a nonpartisan manner." Id. at 880. See also Rev. Rul. 67-71, 1967-1 C.B.
125.

No statement in the 1993 CPE Text generated so much comment. As one commentator
noted:

While the statement in the CPE Text apparently was intended to put to rest the use
of "good motives' as a defense to violation of the prohibition on campaign
intervention, it has-- ironically fueled a new debate asto whether "bad motives' are
similarly irrelevant. For these purposes, having a "good motive" means that the
activity istaken on for a demonstrably nonpartisan educational purpose. Having a
"bad motive" means that the activity, although educational in nature, also has a
partisan political purpose. Celia Roady, "Political Activities of Tax-exempt
Organizations: Federa Income Tax Rules and Restrictions,” in Political Activities.
Nonprofit Speech, New York University School of Law National Center on
Philanthropy and the L aw Conference (1998); reprinted in 22 Exempt Organization
Tax Review, 401, 405 (Dec. 1998).1

One must remember herethat the IRC 501(c)(3) political campaign prohibition solely refers
to an activity -- participation in, or intervention in (including the publishing and distributing of
statements) any political campaign on behalf of (or in opposition to) any candidate for public office.
Therefore, the resolution of the "bad motive" issue depends upon the way the activity is conducted
(the facts and circumstances) and upon any inquiry into the state of mind of the organization.*®

2 Motivation (or intent) and its relationship to the political campaign prohibition has been the subject of severa
articles: FrancesR. Hill, "The Role of Intent in Distinguishing Between Education and Politics,” 9 Journal of Taxation
of Exempt Organizations 9 (July/Aug. 1997); Jeffery L. Yablon and Edward D. Coleman, "Intent Is Not Relevant in
Distinguishing Between Education and Politics,” 9 Journal of Taxation of Exempt Organi zations 156 (Jan./Feb. 1998);
Gregory L. Colvin, "Can aSection 501(c)(3) Organization HaveaPalitical Purpose," 10 Journal of Taxation of Exempt
Organizations40 (July/Aug. 1998); and FrancesR. Hill, " Can Arguments A bout Subjective ntent Eliminatethe Political
Prohibition Under Section 501(c)(3)?," 10 Journal of Taxation of Exempt Organizations 147 (Jan./Feb. 1999). For a
detailed discussion of recent pronouncements that touch upon the thisissue, see Miriam Galston and Frances R. Hill,
"Update on Lobbying and Political Activities," Georgetown University Conference on Exempt Organizations (1999).

¥ Inthe general context of determining exempt purpose, Walter J. Blum stated, in his landmark article "Motive,
Intent, and Purpose in Federal Income Taxation," 34 U. Chi. L. Rev. 485, 503 n. 41 (1967):

[In] determining the primary purpose of an organi zation that operates a businessand devotesall the
income earned to furthering the functions which, standing alone, qualify the organization for tax
exemption under § 501(c)[, state] of mind considerations seemto betotally irrelevant here. While
purpose in this context conceivably could refer to the use to which all income is finally put, the
history of the governing statutory provision rules out thisinterpretation. Purpose could also refer
to the size and extent of the business activities compared to the size and extent of the business
activities compared to the size and extent of activitiesin furtherance of exempt functions, taking into
account the financial resources available for such functions. No other meaning of purpose seems
germane to theissue. (Citation omitted.)
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Fundamentally, two completely parallel lines of argument have developed. Oneside argues
that adetermination of subjectiveintent (or "state of mind") has no placein determining whether the
political campaign prohibition has been violated. That, as noted above, is absolutely correct. The
other side argues that objective manifestations of intent (something far different from motive) must
be taken into consideration. That isalso correct. The Second Circuit, in Association of the Bar of
the City of New Y ork, used both of these completely nonconvergent ideas in making its decision.
Specifically, the court dismissed the Association's nonpartisan (state of mind or motive) argument;
however, the court found that the requisite objective intent (the publication of theratingswas"made
with aim toward imminent elections") and this finding was crucial.

One must approach the "bad motive" scenario in the same manner -- one must look at what
the organization was actually doing -- a conclusion based on some a priori "state of mind"
determination would beimproper. The most important thing to consider in determining whether an
organization has participated or intervened in a political campaign is not the "motive" for the
activity; rather, it isthe activity itself.
E Y es, the prohibition is absolute. In United
2 | sthe prohibition absolute? States v. Dykema, 666 F.2d 1096, 1101 (7th Cir.
1981), the Seventh Circuit stated: "It should be
noted that exemptionislost . . . by participationin
any political campaign on behalf of any candidate
for public office. It need not form a substantial part of the organization's activities." The Second
Circuit agreed with this position when it held that an organization did not qualify as an
IRC 501(c)(3) organization because it rated judicial candidates as a very minor part of its tota
activities. Association of the Bar of the City of New Y ork v. Commissioner, 858 F.2d 876 (2d Cir.
1988), cert. denied, 490 U.S. 1030 (1989). The court rejected the organization's contention that the
substantiality requirement fromthelobbying activity limitationsbe applied to the political campaign
activity prohibition. Citing United States v. Naftalin, 441 U.S. 768, 773 (1979), the court stated:
"The short answer [to thisargument] isthat Congress did not write the statute that way." Id. at 881.
The court noted that the IRC 501(c)(3) prohibition against participation or intervention in political
campaigns was added some twenty years after the statutory restriction on lobbying. Therefore, the
court concluded: "Had Congressintended the added exception to apply only to those organizations
that devote a substantial part of their activity to participation in political campaigns, it easily could
havesaid so. Itdidnot." Id. at 881. Furthermore, the court noted, both houses of Congress, in their
Committee Reports on the Tax Reform Act of 1969, explicitly differentiated the scope of the two
proscriptions. "[A]lthough the present provisions of section 501(c)(3) permit some degree of
influencing legislation by a section 501(c)(3) organization, it provides that no degree of support for
an individual's candidacy is permitted.” 858 F.2d at 881, citing H.R. No. 91-413, 91st Cong., 1st
Sess. 32 (1969), 1969-3 C.B. 200, 221; S. Rep. No. 91-552, 91st Cong., 1st Sess. 47 (1969), 1969-3

Similarly, in determining whether an organization's business was conducted in furtherance of an exempt
purpose, the court in B.SW. Group, Inc. v. Commissioner, 70 T.C. 352, 357 (1978) stated: "Factors such as the
particular manner in which an organization's activities are conducted, the commercia hue of those activities, and the
existence and amount of annual or accumulated profits are relevant evidence of aforbidden predominant purpose.”
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C.B. 423, 454. However, as discussed below in Section D, the enactment of the IRC 4955 excise
tax did provide for some relief in certain limited situations.

D. Excise Taxes and Flagrant Violations

Q) The IRC 4955 Excise Taxes

Fundamentally, it appears that Congress

il Arethe IRC 4955 excise taxes  Vviewed the IRC 4955 taxes, not so much as an
imposed in addition to or intermediate sanction to replace revocation, but,
instead of revocation? prl marlly, as an additional tax, and, Secondarily, as

asanction to apply instead of revocation in certain
limited situations. The House Budget Committee
Report (H.R. Rep. No. 100-391, 100th Cong., 1st
Sess. 1623-1624 (1987)), explains the reasons for the enactment of the excise tax provisions of
IRC 4955 asfollows:

The committee believesthat the penalty excisetax structure applicable under
present law if a private foundation makes a prohibited political expenditure should
also apply in the case of prohibited political expenditures made by a public charity.

As the Congress concluded in adopting the two-tier foundation excise tax
structure in 1969, the Internal Revenue Service may hesitate to revoke the exempt
status of a charitable organization for engaging in political campaign activitiesin
circumstances wher e that penalty may seemto be disproportionate - i.e., where the
expenditure was unintentional and involved only a small amount and where the
organization subsequently had adopted procedures to assure that similar
expenditures would not be made in the future, particularly where the managers
responsible for the prohibited expenditure are no longer associated with the
organization. At the same time, where an organization claiming status as a charity
engages in significant, uncorrected violations of the prohibition on political
campaign activities, revocation of exempt status may be ineffective as penalty or as
a deterrent, particularly if the organization ceases operations after it has diverted
all its assets to improper purposes.

The committee believes that the additional, two-tier excise tax structure
applicable under present law to private foundations operatesin a fair and effective
manner and hence appropriately should be extended to public charities. The
adoption of the excise tax sanction does not modify the present-law rule that an
organization doesnot qualify for tax-exempt statusasa charitable organization, and
isnot eligible to recelve tax-deductible contributions, unless the organization does
not participate in, or intervene in, any political campaign on behalf of or in
opposition to any candidate for public office (secs. 501(c)(3), 170(c)(2)). (Emphasis
supplied.)
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The House Budget Committee Report, therefore, specifiesthe situationsin which Congress
intended that the Service consider utilizing the excisetax instead of revocation -- wheretheviolation
was unintentional, involved only a small amount, and the organization had subsequently corrected
the violation and adopted procedures to assure that similar expenditures would not be made in the
future. (The House Budget Committee Report's use of "i.e.," instead of "e.g.," is significant.)
Furthermore, the legidlative history points out that the enactment of |RC 4955 was not intended to
modify the political campaign activity prohibition of IRC 501(c)(3). Instead, Congressintended the
excise tax be imposed even when the IRC 501(c)(3) organization loses its tax-exempt status as a
result of the prohibited political campaign activity -- it observed that in some situations revocation
alone was ineffective as a penalty. Finally, Congress intended IRC 4955 to operate as a deterrent
-- the same penalty/deterrent motivation that underlaid enactment of the Chapter 42 taxes (one of
which was IRC 4945) on private foundations in 1969.

The 1987 enactmentswereintended to strengthen, not to weaken, the prohibition on political
campaign activity. Asnoted at the beginning of thisarticle, at the same time that Congress enacted
IRC 4955, it enacted other provisionsto strengthen the ability of the Serviceto enforce the political
campaign prohibition: the termination assessment provisionsof |RC 6852, theinjunctive provisions
of IRC 7409, and the amendment to I|RC 504 to make qualification under IRC 501(c)(4) unavailable
to an organization that has lost IRC 501(c)(3) status due to political campaign activity.

Congressional intent isalso reflected in the preambleto thefinal IRC 4955 regulations(T.D.
8628, 60 Fed. Reg. 62,209 (Dec. 5, 1995) as follows:

Another comment suggested that the regulations specify whether there were
circumstances under which conduct would result in the imposition of a tax under
section 4955 but not in revocation of exemption under section 501(c)(3). According
to the statutory language and the legidlative history of section 4955, the addition of
that section to the Internal Revenue Code did not affect the substantive standar dsfor
tax exemption under section 501(c)(3). To be exempt from income tax as an
organization described in section 501(c)(3), an organization may not intervenein
any political campaign on behalf of any candidate for public office. Consistent with
this requirement, section 4955 does not permit a de minimis amount of political
intervention. Therefore, thefinal regulationshave not beenrevised. However, there
may be individual cases where, based on the facts and circumstances such as the
nature of political intervention and the measures that may have been taken by the
organization to prevent a recurrence, the IRS may exercise its discretion to impose
atax under section 4955 but not to seek revocation of the organization's tax-exempt
status.

In summary, Congress intended the Service to impose the IRC 4955 excise tax in addition
to revocation for expendituresto intervenein apolitical campaign and to impose the tax instead of
revocation in the limited situations where the expenditureis unintentional, small in amount, and the
organization has adopted procedures to prevent future similar expenditures. See H.R. Rep. No.
100-391, 100th Cong., 1st Sess. 1623-1624 (1987)
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IRC 4955(a)(1) providesfor aninitial tax on
2. How is an IRC 501(c)(3) the organization of 10 percent of each political

or ganization taxed under eXpenditure. |RC4955(b)(1) |mp05esan additional

IRC 49557 tax on the organization of 100 percent of each
political expenditure previously taxed and not
corrected within the taxable period. There is no
upper limit on the tax that can be levied on the

organization.

IRC 4955(a)(2) imposesatax of 2%z percent

3. How are managers of an of the political expenditure on any organization
IRC 501(c)(3) organization manager who agreed to the making of the political
taxed under |RC 49557 expenditure. Organization managers who refused

toagreetoall or part of the correction are subject to
a tax of 50 percent of the political expenditure.
Under IRC 4955(c), if more than one manager is
liable for the first or second tier tax, al are jointly and severally liable. Furthermore, IRC 4955(c)
provides that for "any 1 political expenditure,” the first tier tax is capped at $5,000 and the second
tier tax is capped at $10,000.

Theterm "political expenditure” is defined
4. What is a "political in IRC 4955(d)(1) as "any amount paid or incurred

expenditure" for purposes of by a section 501(c)(3) organization in any

|RC 4955(d)(1)? participation in, or intervention in (including the
publication or distribution of statements), any
political campaign on behalf of (or in oppositionto)
any candidate for public office,” tracking the

language of the prohibition in IRC 501(c)(3).

Additiondly, the IRC 4955 regulations refer to the regulations under IRC 501(c)(3).
Specifically, Reg. 53.4955-1(c)(1) providesthat apolitical expenditure for purposesof IRC 4955is
any expenditure that would cause the organization making the expenditure to be considered an
"action" organization under Reg. 1.501(c)(3)-1(c)(3)(iii). In addition to repeating the statutory
prohibition against political campaign activity, Reg. 1.501(c)(3)-1(c)(3)(iii) providesthat both direct
and indirect participation or intervention in the political campaign process will cause the
organization to be considered an action organization.

Under IRC 4955(d)(2) certain expenditures

5. What is a "political of candidate-controlled organizations are
expenditure’ for purposes of considered political expendituresfor the purpose of
| RC 4955(d)(2)? the tax imposed by IRC 4955, A

candidate-controlled organization is an
organization formed primarily for the purpose of
promoting the candidacy or prospective candidacy
of an individual for public office or onethat is effectively controlled by a candidate or prospective
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candidate and that is availed of primarily for such purposes.** According to the legislative history,
an organization is "effectively controlled” by a candidate if the candidate "has a continuing,
substantial involvement in the day-to-day operations or management of the operation.” H.R. Conf.
Rep. No. 100-495, 100th Cong., 1st Sess. 1021 (1987), 1987-3 C.B. 193, 301. The expenditures of
acandidate-controlled organization that are considered political expendituresunder |RC 4955(d)(2)
areasfollows:

(A)  Amounts paid or incurred to the candidate for speeches or other services,
(B)  Travel expenses of the candidate;

(C)  Expensesof conducting polls, surveys or other studies, or preparing papers
or other materials for use by the candidate;

(D)  Expensesof advertising, publicity and fundraising for the candidate; and

(E) Any other expense that has the primary effect of promoting public
recognition or otherwise primarily accruing to the benefit of the candidate.
. Reg. 53.4955-1(c)(2)(i) provides that, for
6. When is an organization purposes of IRC 4955(d)(2), an organization is
effectively controlled by a effectively controlled by acandidate or prospective
candidate or pr ospective candidate Only if the individual has a continui ng,
candidate? substantial involvement in the day-to-day
operations or management of the organization. An
organization will not be "effectively controlled"
merely becauseit is affiliated with the candidate or
merely because the candidate knows the directors, officers, or employees of the organization. The
regulation further provides that the "effectively controlled” test is not met merely because the
organization carries on its research, study, or other educational activities with respect to subject
matter or issues in which theindividual isinterested or with which the individual is associated.

Reg. 53.4955-1(c)(2)(ii) provides that, for
7. When is the pr|mary purpose purposes of IRC 4955(d)(2), a determination of
of an or ganization promoting whether the prlmary purpose of an Organi zationis
the Candidacy or prospective promoting the candidacy or prospective candidacy
candidacy of an individual for of an individual for public office is made on the
public office? basis of al the facts and circumstances. The
regulation further provides that the factors to be
considered include whether the studies, surveys,

4 As originally proposed, a candidate-controlled organization was an organization formed, or availed of,
substantially for purposes of promoting the candidacy or potential candidacy of an individual for public office. H.R.
2942, "Tax Exempt Lobbying and Political Activities Accountability Act of 1987" (July 15, 1987). The change from
"substantially” to "primarily" was one of the few changes in the enacted version.
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materias, etc., prepared by the organization are made available only to the candidate or are made
available to the genera public; and whether the organization pays for speeches or travel expenses
of severa persons. Inthisconnection, Reg. 53.4955-1(c)(2)(ii) explicitly providesthat acandidate's
or prospective candidate's utilization of studies, papers, materials, etc., prepared by the organization
(such as in a speech by the candidate) is not to be considered as a factor indicating that the
organization has a purpose of promoting the candidacy or prospective candidacy of that individual
where such papers, materials, etc., are not made available only to that individual.

Expenditures for voter registration, voter

8. When are expenditures for turnout, or voter education constitute other

certain voter activities treated
as political expenditures?

types of voter activities.

0. Does IRC 4955 affect the
political prohibition of
IRC 501(c)(3)?

expenditures that are treated as political
expenditures under IRC 4955(d)(2)(E) only if the
expenditures violate the prohibition on political
campaign activity provided in IRC 501(c)(3). See
the discussion below in Section G concerning these

No, IRC 4955 does not affect the political
prohibition of IRC 501(c)(3). Reg. 53.4955-1(a)
specifically provides that the excise taxes imposed
by IRC 4955 do not affect the standards for
exemption under IRC 501(c)(3). IRC 501(c)(3)
organizations continue to be subject to the absolute
prohibition on political campaign activity. Thus, an

organization that issubject to the IRC 4955 excisetax may aso haveitsexempt statusrevoked. The
presence or absence of revocation proceedings against the organization does not affect the

application of the IRC 4955 excise tax.

10. How is IRC 4955 coordinated
with |RC 49452

The tax/correction structure and the rates
imposed by IRC 4955 are identical to those under
IRC 4945, which imposes a tax on the taxable
expenditures of a private foundation, including
political expenditures. Toavoid duplicating excise
taxes on political expenditures by private

foundations, IRC 4955(e) provides that if its taxes are imposed on a private foundation, the
expenditure is not treated as a taxable expenditure under IRC 4945.

11. How is IRC 4955 coordinated
with |RC 49587

IRC 4958, enacted July 30, 1996," imposes
excise taxes on excess benefit transactions
involving organi zationsdescribed in IRC 501(c)(3)
(other than private foundations and some other

% Taxpayer Bill of Rights 2, Pub. L. No. 104-168, 110 Stat. 1452.
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minor exceptions) and IRC 501(c)(4).*° As part of the enactment of IRC 4958, IRC 4955(e) was
amended to providethat if the 4955 tax isimposed on apolitical expenditure, such expenditurewill
not be treated as an excess benefit for purposes of IRC 4958.
. Since the structure of |RC 4955 was based
12. How isthetax on organization upon the structure of IRC 4945, the IRC 4955

manager simposed? regul ations adopt the same basi ¢ standards asthose
contained in Reg. 53.4945-1(a)(2) for the
imposition of tax under IRC 4955(a)(2) on
organization managers that agree to the making of
the political expenditure. Reg. 53.4955-1(b)(1) provides that the excise tax under IRC 4955(a)(2)
will only be imposed on a manager if three conditions are met:

@ A tax isimposed on the organization by IRC 4955(a)(1);

2 The organization manager knows that the expenditure to which the manager
agreesisapolitical expenditure; and

(©)) The agreement iswillful and is not due to reasonable cause.

IRC 4955(f)(2) specifies that the term

13.  What is the meaning of "organization manager" on whom tax may be
"organization manager" for imposed means any officer, director, or trustee of
pur poses of | RC 4955? the organization (or individua having similar

powers or responsibilities), or any employee of the
organization having power or authority with respect
to the expenditure. To be subject to the tax under
IRC 4955(a)(2), the manager must either be authorized to approve, or to exercise discretion in
recommending approval of, the making of the expenditure by the organization, or be a member of
agroup (such asthe organization'sgoverning body) whichisso authorized. Reg. 53.4955-1(b)(2)(i).

E An officer of the organization isthe person

14. When is an officer of an designated as such under the organi zing documents
organization considered an of the organization or any person who regularly
or ganization manager ? exercises genera authority to make administrative

or policy decisions on its behalf. An independent

contractor, acting as an attorney, accountant, or
other advisor, is not an officer of the organization.

Reg. 53.4955-1(b)(2)(ii)). An individual is only considered an officer of the organization for

purposes of IRC 4955(f)(2)(B) if that individual is an employee within the meaning of

! The IRC 4958 excise taxes apply to excess benefit transactions occurring on or after September 14, 1995. Pub.
L. 104-68, § 1311(d)(1). They do not apply, however, to any benefit arising from atransaction pursuant to any written
contract that was hinding on September 13, 1995, and continued in force through the time of the transaction. Pub. L.
104-68, § 1311(d)(2).
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IRC 3121(d)(2) and only if he or she has final authority or responsibility (either officially or
effectively) with respect to the political expenditure. Reg. 53.4955-1(b)(2)(iii).

E Reg. 53.4955-1(b)(3) provides that an

15.  When has an organization organization manager agrees to the expenditure if

manager agreed tothepolitical he or she "manifests approval of the expenditure

expenditure? which is sufficient to constitute an exercise of the

organization manager's authority to approve, or to

exercise discretion in recommending approval of,

the making of the expenditure by the organization."

Furthermore, the regulation provides that "[t]he manifestation of approval need not be the final or

decisiveapproval onbehalf of theorganization." Therefore, the provision extendsbeyond the person
who gave final approval to include other managers who recommended approval.

In determining whether the organization

16. When does an organization manager knows that an expenditure is a political
manager know that an expenditure, the regulations follow Reg.
expenditure is a political 53.4945-1(a)(2)(iii) inestablishing thegeneral rule.
expenditure? Reg. 53.4955-1(b)(4)(i) provides that an
organization manager is considered to have known

that the expenditure to which he or she agreedisa

political expenditure only if the following

conditions are met:

Q) The manager has actual knowledge of sufficient facts so that, based solely
upon these facts, the expenditure would be a political expenditure;

2 The manager is aware that such an expenditure under these circumstances
may violate the provisions of federal tax law governing political
expenditures; and

3 The manager negligently fails to make reasonable attempts to ascertain
whether the expenditure is a political expenditure, or the manager is aware
that it isapolitical expenditure.

The regulations also amplify this general rule by providing that, for purposes of IRC 4955,
the mere fact that an organization manager has reason to know that an expenditure is a political
expenditure does not, by itself, mean that the manager has actual knowledge that it is a political
expenditure. Nevertheless, evidence showing that the manager had reason to know isrelevant in
determining whether the manager had actual knowledge. Reg. 53.4955-1(b)(4)(ii).

359



Election Year |ssues

17.  When is an organization
manager's agreement to a
political expenditure willful?

expenditure is a political expenditure.

18. When are an organization
manager's actions consider ed

to be dueto reasonable cause?

19. May an organization manager

rely on the advice of counsel?

Reg. 53.4955-1(b)(5) provides that an
organization manager's agreement to a political
expenditure iswillful if it is voluntary, conscious,
andintentional. No motiveto avoid therestrictions
of the law or the incurrence of any tax is necessary
to make an agreement willful; however, to be a
willful agreement, the manager must know that the

Reg. 53.4955-1(b)(6) provides that an
organization manager's actions are due to
reasonable cause if the manager has exercised his
or her responsibility on behalf of the organization
with ordinary business care and prudence.

Y es, an organization manager may rely on
the advice of counsel. Reg. 53.4955-1(b)(7)
providesthat an organization manager's agreement
to an expenditure is ordinarily considered not
knowingor willful and isordinarily considered due
to reasonable cause if the manager, after full

disclosure of thefactual situation to legal counsel (including house counsel) relies on the advice of
counsel expressed in a reasoned written legal opinion that an expenditure is not a political
expenditure under IRC 4955 (or that expenditures conforming to certain guidelines are not political

expenditures).

20.  What if awritten legal opinion
reaches a conclusion
subsequently determined to be

incorrect?

Reg. 53.4955-1(b)(7) providesthat, for the
purpose of determining whether a manager
knowingly and willfully agreed to a political
expenditure, awritten legal opinion is considered
reasoned even if it reaches a conclusion that is
subsequently determined to beincorrect, solong as
the opinion addresses itself to the facts and
applicable law. The following sentence of the

regulation, however, adds a cautionary note: "A written legal opinion is not considered reasoned if
it does nothing more than recite the facts and express a conclusion.”

21. What if the organization
manager does not seek advice

of counsal?

W

60

The absence of advice of counsel with
respect to an expenditure, by itself, does not give
rise to any inference that an organization manager
agreed to the making of a political expenditure
knowingly, willfully, or without reasonable cause.
Reg. 53.4955-1(b)(7).
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22. May an organization rely upon

advice of counsal?

No, the advice of counsel provision does
not apply to the organization itself. Since
IRC 4955(a)(1) imposes the tax on an organization
without regard to whether its actions were willful
or due to reasonable cause, the same reasoned
written legal opinion from legal counsel that would

protect an organization manager from tax would not protect the organization from the excise tax.

Who bears the burden of
proof?

23.

How are the IRC 4955 excise
taxes computed and reported?

24,

Under Reg. 53.4955-1(b)(8), which
provides that IRC 7454(b) controls, the Service
bears the burden of proof with respect to whether
an organization manager knowingly and without
reasonabl e cause agreed to the making of apolitical
expenditure.

Form 4720 is used to compute and report
the IRC 4955 excise taxes. An organization liable
for tax imposed by IRC 4955(a) must file its
Form 4720 by the unextended due datefor filingits
annual information return under IRC 6033 or, if the
organization is exempt from filing, the date it

would be required to file an annual information return if it were not exempt from filing. A person
whose taxable year ends on a date other than the date of the end of the organization's taxable year
must file his or her Form 4720 on or before the 15th day of the fifth month following the close of

the person's taxable year. Reg. 53.6071-1(e).

25. What if the political
expenditure was not " willful
and flagrant” and was

"corrected" ?

26. Whatisthemeaningof " willful

and flagrant" ?

Reg. 53.4955-1(d) provides that, if the
organization or organi zation manager establishesto
the satisfaction of the Service that a political
expenditure was not "willful and flagrant" and was
"corrected,” no initial (first tier) tax will be
imposed under IRC 4955(a), or the initial tax will
be refunded.

The IRC 4955 regulations contain no
definition of "willful and flagrant."*” There is,

1 The preamble to the final IRC 4955 regulations noted as follows:

One comment requested that the regulations provide more detail on the type of
behavior that would be considered flagrant under sections 6852 and 7409. Since
a determination of when a specific act or acts by an organization is flagrant
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however, avery general definition of "willful and flagrant” in Reg. 1.507-1(c)(2) for purposes of the
IRC 507 voluntary termination tax. Reg. 1.507-1(c)(2) provides that an act is deemed willful and
flagrantif itis"voluntarily, consciously, and knowingly" committed in violation of any suchruleand
"appears to areasonable man to be agross violation...."
E Reg. 53.4955-1(€) provides that correction
27. What is the meaning of of a political expenditure means recovering the

" correction” in this context? expenditure to the extent possible and establishing
safeguardsto prevent future political expenditures.
Under Reg. 53.4955-1(e)(1) "recovery of
expenditure” means recovering part or al of the
expenditure to the extent possible, and, where full recovery cannot be accomplished, by any
additional corrective action that the Commissioner might prescribe. (The regulation further
provides, however, that the organization that made the political expenditure is not under any
obligation to attempt to recover the expenditure by legal action if the action would in all probability
not result in the satisfaction of execution on a judgment.)

If the political expenditure subject to tax
28. May thetaxesunder IRC 4955 under IRC 4955 is corrected within the correction

be abated? period, IRC 4961 provides that any second tier tax
imposed with respect to that expenditure may be
abated. The amount that may be abated will
include any interest, additions to the tax, and
additional amountsalso assessed. Thecorrection period isthe period beginning onthedate onwhich
the political expenditure occurs and ending 90 days after the date of mailing a notice of deficiency
with respect to the second tier tax. IRC 4962(e).

If the organization establishes that the political expenditure was not willful and flagrant and
it is corrected within the correction period, the first tier tax may be abated, including any interest.
IRC 4962.
E Requestsfor abatement may bemadeduring
29. When may requests for an examination, after a 30-day letter or a 90-day

abatement be made? letter has been issued, in a protest of atax due and
assessed on Form 4720, or in a request filed
(formally or informally) after the tax has been
assessed and paid. If the tax has been paid, the
request for abatement is treated as a claim, even though abatements differ fundamentally from

depends on the facts and circumstances of individual cases, the IRS and the
Treasury Department believethat, tothe extent guidanceisnecessary onthisissue,
itisbetter rendered in a formother than through regulations. Therefore, thefinal
regulations do not expand on the definition of flagrant. 60 Fed. Reg.
62,209-62,210 (Dec. 5, 1995).
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clams. (Abatement isdiscretionary relief from an obligation; a claim disputes the existence of an
obligation.)

Because abatement can berequested at any time, it should be considered in every casewhere
the|RC 4955first tier tax hasbeenimposed. If thefacts support abatement, the tax should be abated
even if the taxpayer has not raised the issue. If the facts do not support abatement, the file should
document why.

2 The Treatment of Flagrant Political Expenditures

IRC 6852 provides that the Service may
1. What are the termination immediately determine the amount of income and

assessment provisions for IRC 4955 tax, for that year and the immediately

flagrant political expenditures? ~ preceding tax year, due from an IRC 501(c)(3)
organization that flagrantly violates the political
campaign prohibition, which shall be immediately
due and payable. The Service will immediately
assess the tax so determined and demand payment from the organization. The determination and
assessment of thetax under IRC 6852 terminatesthe taxable year of the |RC 501(c)(3) organization.

IRC 7409 grants authority to the Service to
2. What are the injunction  seek an injunction against an IRC 501(c)(3)
provisionsfor f|agrant p0||t|ca| Organization that flagrantly violates the pO'Itlcal
expenditures? campaign prohibition to prevent further political
expenditures by the organization. An injunction

II——===. _may be sought only if three conditions are met:
(A)  The organization has been notified that the Service intends to seek an
injunctionif themaking of political expendituresdoesnot immediately cease;

(B) The Commissioner has personally determined that the organization has
flagrantly violated the political campaign activity prohibition; and

(C)  The Commissioner has personaly determined that injunctive relief is
appropriate to prevent future political expenditures.

E. Attribution of the Acts of Individualsto IRC 501(c)(3) Organizations

. The prohibition on political campaign

1. When may the act of an  activity applies only to IRC 3501(c)(3)
individual official beattributed organizations, not to the activities of individualsin
to the organization? their private capacity. The prohibition against

political campaign activity does not prevent an

P, organization's officials from being involved in a
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political campaign, so long as those officials do not in any way utilize the organization's financial
resources, facilities, or personnel, and clearly and unambiguously indicate that the actions taken or
the statements made are those of the individuals and not of the organization.

On the other hand, since an IRC 501(c)(3) organi zation actsthrough individuals, sometimes
the political activity of an individual may be attributed to the organization. Asin other situations
where the political campaign prohibition is concerned, the determination of whether the act of an
individual will be attributed to an IRC 501(c)(3) organization is based on the relevant facts and
circumstances. In particular, when officials of an IRC 501(c)(3) organization engage in political
activity at official functions of the organization or through the organization's official publications,
theactionsof the officia sareattributed to the IRC 501(c)(3) organization. Useof the IRC 501(c)(3)
organization's financial resources, facilities, or personnel is also indicative that the actions of the
individual should be attributed to the organization.

An IRC 501(c)(3) organization acts through individuals such as its officers, directors and
trustees. The officers, directors, or trustees of the organization are the ones who make the decisions
for the organization and communicate those decisionsto others. Officialsacting in their individual
capacity may beidentified as officials of the organization so long asthey make it clear that they are
acting in their individual capacity, that they are not acting on behalf of the organization, and that
their association with the organization is given for identification purposes only. If it is not made
clear that the official's association with the organization is given only for purposes of identification,
the individual's acts may be attributed to the IRC 501(c)(3) organization since the organization
typically actsthroughitsofficials. Actionsand communications by the officials of the organization
that are of the same character and method asauthorized actsand communications of the organization
will be attributed to the organization.

Therefore, when an officia of an IRC 501(c)(3) organization endorses a candidate
somewhere other than in the organization's publications or at its official functions, and the
organization is mentioned, it should be made clear that such endorsement is being made by the
individual inhisor her private capacity and not on the organization'sbehalf. Thefollowinglanguage
would serve as a sufficient disclaimer: "Organization shown for identification purposes only; no
endorsement by the organizationisimplied." However, as stated earlier, if the endorsement occurs
in the organization's publication or at its official function, such adisclaimer isinsufficient to avoid
attribution of the endorsement to the organization.
. AnIRC501(c)(3) organi zation may also act
2. When may the acts of or communicate with othersthrough the authorized

individuals other than officials actions of its employees or members. There must

be attributed to an be real or apparent authorization by the

organization? IRC 501(c)(3) organization of the actions of
individual sother than official sbeforethe actions of
those individuals will be attributed to the
organization. In general, the principles of agency
will be applied to determine whether anindividual engaging in political activity was acting with the
authorization of the IRC 501(c)(3) organization. See, e.g., G.C.M. 34631 (Oct. 4, 1971). The
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actions of employees within the context of their employment generally will be considered to be
authorized by the organization.

Acts of individuals that are not authorized by the IRC 501(c)(3) organization may be
attributed to the organization if it explicitly or implicitly ratifies the actions. A failure to disavow
the actions of individuals under apparent authorization from the IRC 501(c)(3) organization may be
considered a ratification of the actions. To be effective, the disavowa must be made in atimely
manner equal to the original actions. The organization must also take steps to ensure that such
unauthorized actions do not recur.

The actions of students generally are not attributed to an educational institution unless they
are undertaken at the direction of and with authorization from a school official. (Note that actions
by a person in excess of his official authority should not, as a rule, be considered those of the
organization. |If the organization allows such usurpation of authority to go unchallenged, however,
it impliedly ratifies the act. See G.C.M. 34523 (June 11, 1971).) For instance, the individual
political campaign activities of students were not attributed to the university in Rev. Rul. 72-512,
1972-2 C.B. 246. Had the faculty members specified the candidates on whose behalf the students
should campaign, the actions of the studentswould be attributabl e to the university since the faculty
members act with the authorization of the university in teaching classes.

For example,in G.C.M. 39414 (Feb. 29, 1984), the political campaign activitiesof individual
memberswereattributed to an IRC 501(c)(3) organization. Theorganization'spublication stated that
the organization would be sending members to work on the campaign, members identified
themselves as representing the organization, and officials made no effort to prevent the members
activities.

F. Relationship of IRC 501(c)(3) Organizations with Organizations That Conduct
Political Campaign Activities

No, an IRC 501(c)(3) organization may not
1. Can an IRC 501(c)(3) establish a PAC to engage in political campaign
or ganization establish a aCtIVIty When the statute governing pOlItlcal
po]itica| action committee Organizations, IRC 527, was enacted, the Senate
(PAC) to engage in political Finance Committee's Report stated:  "This
campaign activity? provision is not intended to affect in any way the
prohibition against certain exempt organizations
(e.g., sec. 501(c)(3)) engaging in 'electioneering’ or
the application of the provisions of section 4945 to
private foundations." S. Rep. No. 93-1374, 93d Cong., 2d Sess. 30 (1974), 1975-1 C.B. 517, 534.
Consequently, Reg. 1.527-6(g) provides:

Section 527(f) and this section do not sanction the intervention in any political
campaign by an organization described in section 501(c) if such activity is
inconsistent with its exempt status under section 501(c). For example, an
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organization described in section 501(c)(3) is precluded from engaging in any
political campaign activities. The fact that section 527 imposes a tax on the exempt
function income (as defined in section 1.527-2(c)) expenditures of section 501(c)
organi zationsand per mitssuch organizationsto establish separ ate segregated funds
to engage in campaign activities does not sanction the participation in these
activities by section 501(c)(3) organizations.

In Branch Ministries v. Rossotti, 211 F.3d 137 (D.C. Cir. 2000), the court affirmed the
revocation of the IRC 501(c)(3) status of a church. The church had published advertisementsin
major newspapersfour days before the 1992 presidential election urging people not to vote for then
presidential-candidate Bill Clinton because of his position on certain moral issues and soliciting
tax-deductible contributions for the advertisements. In holding that the IRC 501(c)(3) prohibition
did not violate the organization's constitutional rights, the court agreed with Branch Ministries
assertion that the church could not set up aPAC, but stated that there were other methodsto achieve
the political communication goals of the church that were not supported by tax-deductible
contributions.

2. May the directors of an FEC, in AdVISOfy Opinion 1984-12 (May 31,
IRC 501(c)(3) organization 1984), allowed the directors of a charitable
form a PAC without it being corporation, actingin their individual capacities, to
attributed to the IRC 501(c)(3) establish a non-connected political action
organization? committee. The opinion held that this did not

violate the FECA prohibition on corporate

involvement in elections since it was the directors
and not the charitable corporation that established

the PAC.

What was stated at the outset of the discussion of attribution bears repeating here: The
prohibition on political campaign activity applies only to IRC 501(c)(3) organizations, not to the
political campaign activitiesof individualsintheir private capacity. Theprohibition against political
campaign activity does not prevent an organization's officials from being involved in a political
campaign, so long asthose officials do not in any way utilize the organization'sfinancial resources,
facilities, or personnel, and clearly and unambiguously indicate that the actions taken or the
statements made are those of the individuals and not of the organization. Whether the individuals
are truly acting in their own capacity is an evidentiary question. Unfavorable evidence would
include any similarity of name between the IRC 501(c)(3) organization and the PAC, any excessive
overlap of directorswithout aconvincing explanation for the situation, and any sharing of facilities.
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A number of IRC 501(c)(3) organizations
3. When will the political have related IRC 501(c)(4) organizations that
activities of a related conduct political campaign activities, usually
IRC 501(c)(4) organization (or through aPAC (an IRC 527(f) separate segregated

|tssepar atesegr egatw fund) be fund).ls The Service must respect the separatelegal
attributed to an |RC 501(c)(3) status of entities established for a valid business

organization? purpose unless one organizationisasham or acting
as a mere agent of the other. See Moaline
Properties, Inc. v. Commissioner, 319 U.S. 436
(1943). So long as the organizations are kept
separate (with appropriate record keeping and fair market reimbursement for facilitiesand services),
the activities of the IRC 501(c)(4) organization or of the PAC will not jeopardize the IRC 501(c)(3)
organization's exempt status. See, e.g., PLR 2001-03-084 (Oct. 24, 2000). However, the political
campaign activities of the affiliated |RC 501(c)(4) organization, or of the PAC it establishes, should
not be an attempt to accomplishindirectly what the IRC 501(c)(3) organization could not dodirectly.
Facts and circumstances prevail here aso.

In Regan v. Taxation with Representation of Washington, 461 U.S. 540 (1983), the Supreme
Court upheld the prohibition of substantial obbying by IRC 501(c)(3) organizations. Taxationwith
Representation of Washington ("TWR") was an organization that applied for recognition of
exemption from federal income tax as an organization described in IRC 501(c)(3), but was denied
exemption because it proposed to engage in substantial lobbying activity. TWR was the successor
to two other organizations, an IRC 501(c)(3) organization and arelated IRC 501(c)(4) organization.
TWR itself would have qualified as an IRC 501(c)(4) organization. The Court noted that the two
primary differences between IRC 501(c)(3) organizations and IRC 501(c)(4) organizations are that
contributionsto |RC 501(c)(3) organi zationsaretax-deductiblewhilecontributionsto IRC 501(c)(4)
organizations are not and that IRC 501(c)(4) organizations are permitted to engage in substantial
lobbying activitiesto advancetheir exempt purposeswhile | RC 501(c)(3) organizationsarenot. The
Court stated that it was not unconstitutional for Congressto providethat tax-deductiblecontributions
could not be used to support substantial lobbying activities by tax-exempt organizations. The
concurring opinion expressly relied on the fact that an IRC 501(c)(3) organization could establish
arelated IRC 501(c)(4) organization to conduct substantial lobbying activities. So long asthe two
organizationsare separately incorporated and maintai n adequate recordsto show that tax-deductible
contributions are not used to support the substantial lobbying activities of the IRC 501(c)(4)
organization, those activities will not be attributed to the IRC 501(c)(3) organization.™

8 Thediscussion that follows appliesequally to other types of IRC 501(c) organi zationsthat are permitted to engage
in some political activity without jeopardizing their exempt status, such as IRC 501(c)(5) labor organizations and
IRC 501(c)(6) business leagues. For adiscussion of political campaign activities with respect to these organizations,
see Part 4. See, aso, Appendix IV for brief descriptions of some of the types of affiliations possible with exempt
organizations.

° For an overview of the federal tax rules concerning political and lobbying activities by exempt organizations, see

2000 Joint Committee Report. For adetailed discussion of the rules concerning exempt organizations and |obbying
activity, see 1997 CPE Text.
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A similar distinction arises concerning political campaign activities. An IRC 501(c)(4)
organization is permitted to engage in some political campaign activity while an IRC 501(c)(3)
organization is not. Asin the case of substantial lobbying activities, the organizations must be
separately incorporated and maintain adequate records to ensure that tax-deductible contributions
arenot used to support the political campaign activity of the |RC 501(c)(4) organization or any PAC
it establishes. InBranch Ministriesv. Rossotti, 211 F.3d 137 (D.C. Cir. 2000), the court referred to
the concurring opinion in Regan v. Taxation with Representation of Washington and noted that
while Branch Ministries could not itself establishaPAC, it could initiate a series of stepsto achieve
the desired political communication without using tax-deductible funds to support the activity.
Specifically, it could establish an IRC 501(c)(4) organization that could establish a PAC provided
theRC 501(c)(4) organizationwas separately incorporated and the organi zations maintained records
to show that tax-deductible contributions to the church had not been used to support the political
activities conducted by the IRC 501(c)(4) organization's PAC.

The mere fact that an IRC 501(c)(4) organization has a ssimilar name to an IRC 501(c)(3)
organization isnot sufficient to causethe activities of the |IRC 501(c)(4) organization (or an IRC 527
organization established by the IRC 501(c)(4) organization) to be attributed to the IRC 501(c)(3)
organization. First, similarity of namesisnot aways an indication that organizations are affiliated.
For example, two organizationsin separate states that are interested in promoting space exploration
may adopt the name "The Y uri Gagarin Society" without being affiliated with each other.

Second, even if the organizations are affiliated, similarity in names alone does not cause the
activities of oneto be attributed to the other. In Center on Corporate Responsibility, Inc. v. Schultz,
368 F.Supp. 863 (D.D.C. 1973), the court held that an organization qualified as an IRC 501(c)(3)
organization even though it had established an affiliated taxable corporation with asimilar nameto
carry on activitiesthat it could not otherwise carry onitself. The court recognized that although they
had similar names, purposes, and board members, they were separate entities with separate bank
accounts and activities. The court did not attribute the activities of the taxable organization to the
non-profit organization.

Furthermore, when an organization, such as an IRC 501(c)(4) organization, establishes a
federal PAC, it is required to include its full name in the name of the PAC. See 11 C.F.R.
§ 102.14(c). If the IRC 501(c)(4) organization has also established a related IRC 501(c)(3)
organization with a similar name, the activities of the IRC 527 organization are not going to be
attributed to the IRC 501(c)(3) organization simply because the IRC 501(c)(3) organization and the
IRC 501(c)(4) organization have similar names and the name of the IRC 501(c)(4) organization is
included in the name of the PAC. There must be something moreto indicate that the IRC 501(c)(3)
organizationissupporting the PAC, for exampl e, the use of the|RC 501(c)(3) organization'stangible
or intangible assets.

Situations of particular concern when an IRC 501(c)(3) organization has a related
IRC 501(c)(4) organization include those in which the two organizations share staff, facilities, or
other expenses or in which the two organizations conduct joint activities requiring an allocation of
income and expenses. Any allocation of income or expenses between the two organizations must
be carefully reviewed to ensure that the allocation method is appropriate and that the resources of
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the IRC 501(c)(3) organization are not being used to subsidize the political campaign activity of the
IRC 501(c)(4) organization or its PAC. The determination of whether the allocation method used
isappropriate isbased upon the factsand circumstances. Anarm'slength standard must be utilized.

An IRC 501(c)(3) organization's resources include intangible assets, such as its logos,
trademarksand goodwill, that may not be used to support the political campaign activitiesof another
organization. Thelicensing of an IRC 501(c)(3) organization's logos or trademarks to an IRC 527
organization may be considered official sanction by the IRC 501(c)(3) organization of the political
activities of the IRC 527 organization. In addition, any attempt at joint fundraising should be
carefully scrutinized from the aspect of whether the IRC 501(c)(3) organizationisallowing itsname
or its goodwill to be used to further an activity forbidden to it. For example, if a well-known
IRC 501(c)(3) organization "jointly" sponsors afundraising event with alesser-known PAC, there
is a strong suspicion that the IRC 501(c)(3) organization's drawing power is being used to aid the
political intervention activities of the PAC. In this situation, there would be something more than
the mere similarity in name discussed above.

G. Particular Situations | nvolving the Application of Facts and Circumstances Tests

Frequently, IRC 501(c)(3) organizations
1. May an IRC 501(c)(3) publish periodicals, including magazines and
organization's publication  Weekly newspapers. These periodicals contain
contain material relating to various stories of interest to the readership,
candidates during an election including discussions of various issues of
campaign? importanceto the organization. During an election
campaign, news stories, by definition, may involve

I—=—=.. _renorting on a particular candidate's activities.
The fundamental distinction hereis between what is news coverage and what is an attempt
through editorial policy to promote or oppose a particular candidate. Questions, of necessity, are
highly factual, but the overall focusison the policy of the organization. What does the publication
normally do when it covers news stories? Does it have a policy of only covering particular
candidates? Doesit, in fact, only cover particular candidates? |sthe coverage slanted to show any

particular candidate in afavorable or unfavorable light?

For example, asthe 1995 ABA Comments state:

... Because of the highly factual nature of such determinations, thisisadifficult area
in which to advise or enforce, particularly with respect to weekly or daily
publications.

Nonetheless, two poles should be distinguished: editorials favoring or opposing
certain candidates (which should alwaysberegarded as political campaign activity)
and pure discussions of issues without endorsements or opposition to particular
candidates (which should never be seen as political campaign activity)....
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While the Service generally agrees with this, the concern is where the article moves from a
"pure discussion of issues without endorsement” to a biased discussion favoring the views of
candidates with similar views to those espoused by the organization.

] A number of IRC 501(c)(3) organizations
2. May an |IRC 501(c)(3) publish "voters guides." In some instances, these
organization publish "voters publications contain the voting records of

guides' ? incumbent legislators and are distributed with the

stated purpose of educating voters. In other
instances, the publications consist of candidate
guestionnaires containing the responses of various
candidatesto a particular officeto avariety of questions posed by the organization. Whilethereare
other types of "voters guides,” voting records and candidate questionnaires have been specifically
addressed in precedential guidance.

Although commonly referred to as "voters guides,” these activities do not always constitute
electioneering activity. In some cases, activities described as "voters guides’ may in fact be in
support of the legidlative activities of the organization. In other situations, "voters guides' may be
published to encourage participation in the electoral process. However, there are "voters guides'
that constitute participation or intervention in a political campaign on behalf or in opposition to a
candidate for public office. The following questions address the factors considered with respect to
voting records and candidate questionnaires. Similar factsand circumstances should be considered
when determining whether other typesof "voters guides’ violatethe political campaign prohibition.
E These"voters guides' publicationscontain
3. What are the rules relating to the voting records of incumbent legislators. They

pub| ication of |eg|5| ators' may be distributed with the stated purpose of

voting records? educating voters or they may be distributed for
purposes unrelated to a campaign (for example,
lobbying). Some of the facts and circumstances
that have been considered in determining whether
the publication of these voters guides constitutes prohibited political campaign activity include
whether theincumbentsareidentified ascandidates, whether theincumbents' positionsare compared
to the positions of other candidates or the organization's position; the timing, extent, and manner in
which the voters guide is distributed; and the breadth or narrowness of the issues presented in the
voters guide.

AnIRC 501(c)(3) organization that annually prepared acompilation of voting records of all
members of Congress on major legisation involving awide range of subjects and madeit generally
availableto the public wasnot participating or intervening in apolitical campaign. The compilation
contained no editorial opinion anditscontentsand structure did not i ndicate approval or disapproval
of any members or their voting records. Rev. Rul. 78-248, 1978-1 C.B. 154, Situation 1. On the
other hand, an IRC 501(c)(3) organization that compiled the voting records of incumbents on
selected land conservation issues of importance to the organization and distributed the compilation
widely among the electorate during an election campaign did participate or intervene in apolitical
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campaign. Although the guide contained no express statementsin support of or in opposition to any
candidate, the organi zation concentrated on anarrow range of issuesin the voters guide and widely
distributed it among the el ectorate during an el ection campaign, which indicated that its purpose was
not nonpartisan voter education. Rev. Rul. 78-248, 1978-1 C.B. 154, Situation 4.°

Rev. Rul. 80-282, 1980-2 C.B. 178, discusses a situation where an IRC 501(c)(3)
organization intended to publish a summary of the voting records of al incumbent members of
Congress on selected legidative issues of importance to the organization. The summary would be
published as soon as was practicable after the close of the congressional session in aregular issue
of itsmonthly newsletter, which would bedistributed to the usual subscribers. The newd etter would
indicate the organization's position on the issues and the summary would indicate whether each
legislator voted in accordance with the organization's position on each issue. The newsletter was
politically nonparti san and would not contain any referenceto or mention of any political campaigns,
elections, or candidates or any statements expressly or impliedly endorsing or regecting any
incumbent asacandidatefor public office. 1naddition, no mentionwould be madeof anindividual's
overall qualification for public office, the newsletter would not compare candidates who might be
competing with the incumbent for public office, and the newsletter would point out the limitation
of judging the qualifications of an incumbent on the basis of afew selected votes. The summary
would contain the voting records of all incumbents and would not identify candidatesfor reelection
as such. The publication of the voting records would not be geared to the timing of any federal
election and distribution would not be targeted toward particular areas in which elections were
occurring. Theruling holdsthat the organization was not participating or intervening in acampaign
within the meaning of IRC 501(c)(3), even though the organization indicated whether the votes of
the incumbents agreed with its position. The critical factors here were that the timing and
distribution of the newsletter indicated its publication was not aimed at any elections and the
newsletter did not identify which of the incumbents were candidates for reelection.

E Ancther "voters guide" activity of

4, What aretherulesrelatingto  IRC 501(c)(3) organizations that may qualify as
candidate questionnair es? educational is the publication of candidate
guestionnaires. Thesequestionnaires, theresultsof
which aredistributed to the voting public, typically
consist of candidates' responses to questions posed
by the organization. Some of the facts and circumstances considered in determining whether the
publication of the questionnaire constitutes prohibited political campaign activity are as follows:

(A)  Whether the questionnaire is sent to all candidates;
(B)  Whether all responses are published,;

(C©)  Whether the questions cover awide variety of issues;

% Therange of issues criterion is contextual -- if the office being contested has a limited function, for example, a
seat on a school board, the range of issuesis limited to what is relevant to that office.
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(D)  Whether the questions indicate a bias toward the organization's preferred

answer;

(E)  Whether the responses are compared to the organization's positions on the

issues; and

(F)  Whether the responses are published as received without editing by the

organization.

Rev. Rul. 78-248, 1978-1 C.B. 154, Situation 2, describesan |RC 501(c)(3) organization that
solicited from all candidates for governor a brief statement of the candidate's position on a wide
variety of issues. Theresultsthen were published in avoters guide made generally availableto the
public. The issues were selected by the organization solely on the basis of their interest and
importanceto the el ectorate asawhole and neither the questionnaire nor the voters guide, in content
or structure, evidenced a bias or preference with respect to the views of any candidate or group of
candidates. The revenue ruling holds that the organization had not participated or intervened in a
political campaign within the meaning of IRC 501(c)(3). On the other hand, an IRC 501(c)(3)
organization that published a voters guide based on responses from candidates to a questionnaire
did participate or intervenein apolitical campaign when the questions to the candidates evidenced
abiason certainissues. Rev. Rul. 78-248, 1978-1 C.B. 154, Situation 3.*

5. May voter education material
prepared by a candidate,
political party, or PAC be
distributed by a IRC 501(c)(3)
organization?

6. What are therules relating to
public forumsfor candidates?

No. Voter education material prepared by
a candidate, political party, or PAC should not be
distributed by a IRC 501(c)(3) organization since,
asthe 1995 ABA Commentsnote, "such material is
prepared and distributed for the purpose of
improving or diminishing acandidate's prospectsto
be elected.”

Public forums involving candidates for
public office may qualify as exempt educational
activities. However, if the forum is operated to
show a bias for or against any candidate, then the

2 The 1995 ABA Comments make the following statement regarding candidate questionnaires:

Werecommend that the |RSaddressa common situation, namely, when not every candidate responds
to the questionnaire. A charity should be able to publish the answers if at least two candidates
respond, if the charity takes steps to remind the nonresponding candidates of the deadline for their
answers, and if the charity does not cast an unfavorable light on the lack of response. However, if
only one candidate from the entire field responds, the questionnaire should not be published.

Asdiscussed above, the test isafacts and circumstancestest. In every situation, the Service must look to all
of the relevant facts and circumstances, including those such as the ones suggested in the 1995 ABA Comments.
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forum would be prohibited activity as it would constitute an intervention or participation in a
political campaign.

An IRC 501(c)(3) organization that operated a noncommercial broadcasting station
presenting religious, educational, and public interest programs did not participate in political
campaigns within the meaning of IRC 501(c)(3) when it made free air time available to al legally
qualified candidates in accordance with the requirements of the Federal Communications Act of
1934. The organization made reasonable amounts of air time available without chargeto all legally
gualified candidateson an equal basis. Beforeand after each broadcast, the station made a statement
indicating that the views expressed were those of the candidate, and not of the station; that the station
endorsed no candidate; that the presentation was made as a public service; and that equal
opportunities would be presented to all legally qualified candidates for the same public office to
present their views. Rev. Rul. 74-574, 1974-2 C.B. 160.

Rev. Rul. 86-95, 1986-2 C.B. 73, describes public forumsinvolving qualified congressional
candidatesthat were sponsored by an |RC 501(c)(3) organization and holdsthat the conduct of these
forumsdoesnot constitute participation or interventioninany political campaign withinthemeaning
of IRC 501(c)(3). Inthat instance, the following facts and circumstances were considered:

(A)  All legally qualified candidates were invited;

(B)  The questions were prepared and presented by an independent nonpartisan
panel;

(C©)  Thetopicsdiscussed covered abroad range of issuesof interest to the public;

(D)  Each candidate had an equal opportunity to present his or her views on the
issues discussed; and

(E)  The moderator did not comment on the questions or otherwise make
comments that implied approval or disapproval of any of the candidates.

However, the revenue ruling indicates that the presence or absence of any of thesefactorsin
similar situations is not determinative -- they would need to be considered in light of all of the
surrounding factorsin any particular case.

An IRC 501(c)(3) organization may hold adebate during the primary election season that is
limited to legally qualified candidates for the nomination of aparticular political party. InFulani v.
League of Women Voters Education Fund, 882 F.2d 621 (2d Cir. 1989), the court held that the
League of Women Voters Education Fund, an IRC 501(c)(3) organization, did not violate the
political campaign prohibition when it did not invite Dr. Lenora B. Fulani to participate in any of
three debates that it sponsored. Two of the three debates were between candidates for the
Democratic nomination for President, while the third was between candidates for the Republican
nomination. Dr. Fulani was an independent and minor party candidate for the office of President.
She was refused an invitation to participate because she was not seeking either the Democratic or
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Republican nomination. The court noted the distinction between primary and general electionsand
indicated that the purpose of the debates was to educate voters about the candidates seeking the
Democratic or Republican nomination. Since Dr. Fulani was not seeking either nomination, the
faillure to invite her to participate in the debates did not constitute participation or interventionin a
political campaign.?

Many times, the number of legally qualified candidatesfor aparticular officeis solarge that
an IRC 501(c)(3) organization may determine that holding a debate to which all legally qualified
candidates were invited would be impractical and would not further the educational purposes of the
organization. For example, in 1996, more than 280 peopl e declared themselvesto be candidates for
the office of President, while for the 2000 election, over 250 people declared themselves to be
candidates for the Presidency.”® The FEC regulations provide that an IRC 501(c)(3) organization
may stage nonpartisan candidate debates, the structure of which is left to the discretion of the
organization, provided that such debates include at |east two candidates and are nonpartisan in that
they do not promote or advance one candidate over another. 11 C.F.R. 8 110.13. In determining
whether an IRC 501(c)(3) organization participates or intervenes in a political campaign when it
holds a candidate debate to which not al legally qualified candidates are invited, all the facts and
circumstances must be considered, including the following:

(A)  Whether inviting all legally qualified candidates is impractical;

(B)  Whether the organization adopted reasonable, objective criteria for
determining which candidates to invite;

(C©)  Whether the criteria were applied consistently and non-arbitrarily to all
candidates; and

(D)  Whether other factors, such as those discussed in Rev. Rul. 86-95, indicate
that the debate was conducted in a neutral, nonpartisan manner.

Thiscriteriawasappliedin TAM 96-35-003 (Apr. 19, 1996) when an organi zation conducted
acandidate forum to which it invited the two major party candidates for the office along with up to
four candidates who had reached a 15 percent share of popular support as reflected in at least one
recognized credible and independent state-wide poll. The Service determined that this method
ensured a meaningful field of candidates for worthwhile forums while taking into account the
organization's limited space and time. Thus, when the organization conducted the forum on this

2 Dr, Fulani and her campaign committee were denied standing to sue when they brought suits challenging the
tax-exempt status of the League of Women Voters Education Fund with regard to its sponsorship of the 1992
Democratic Presidential Primary Debate (Fulani v. Bentsen, 35 F.3d 49 (2d Cir. 1994)) and of the Commission on
Presidential Debates with regard to its sponsorship of the 1988 Presidential Debates (Fulani v. Brady, 935 F.2d 1324
(D.C.Cir. 1991), cert. denied, 502 U.S. 1048 (1992)) and the 1992 Presidential Debates (Fulani v. Bentsen, 862 F.Supp.
1140 (S.D.N.Y. 1994)).

Z0f those declared candidates, only 48 in the 1996 election and 53 in the 2000 el ection met the FEC definition of
candidate. See Section B for a discussion of the FEC definition of candidate.
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basis and published the results without any candidate ratings, it did not intervene in the political
campaign on behalf of or in opposition to any candidate for public office. However, when the
organization published a final report of the forum which contained participants ratings of the
candidates, it did intervene in the political campaign.

Care must be exercised here. If al

7. To what extent may campaign candidates appear at the forum to speak, it would
literature be distributed at be appropriateto permit all candidatesto distribute
candidate forums? campaign literature. Absent that circumstance, it

would be imprudent to permit such distribution.

Asnoted abovein question 3, Situation 4 of
8. What is the significance of Rev. Rul. 78-248 holds that an organization
whether an advocacy violated the political campaign prohibition of
communication focuses on a IRC 501(c)(3) because it widely distributed
broad or narrow set of issues? candidates' voting records on a narrow range of
issues of importance to the organization during an
election campaign. Similarly, asalso noted above,
Rev. Rul. 86-95 identifies the breadth of issues as
relevant in concluding that a candidate forum did not violate the political campaign prohibition. It
isour understanding that many IRC 501(c)(3) organizations haveinterpreted these holdingsto mean
that groups interested in arelatively narrow issue or set of issues have less latitude in conducting
what would otherwise be considered advocacy activities(asopposed to political campaign) activities
during an election campaign because a narrow issue focus could be construed as per se evidence of
apolitical campaign purpose.

It isimportant to recognize that activities such as the publication of voting records may not
constitute prohibited political campaign activity for different reasons. In one situation, the activity
may not violate the political campaign prohibition becauseit is, in fact, not related to the campaign.
For example, it may actually constitute a lobbying effort. In other situations, the IRC 501(c)(3)
organization is engaged in the exempt activity of encouraging people to participate in the electoral
process. As discussed in G.C.M. 34233 (Dec. 3, 1969), a candidate for public office would be
concerned with a broad range of issues. When the IRC 501(c)(3) organization encourages people
to participate in the electoral process by providing information about individuals as candidates, itis
important that theinformation provided addressthat broad range of issues and not be biased in favor
or in opposition to any candidate. Aspreviously noted, the scope of theissuesis determined by the
nature of the public office sought by the candidate.

With respect to other types of activities, anarrow issuefocus, standing alone, isnot evidence
that an IRC 501(c)(3) organization's advocacy or public education efforts are biased for or against
aparticular candidate. (Likewise, a broad issue focus is no guarantee that an advocacy campaign
necessarily lacksanimpermissibleelectoral purpose. Asnoted above, voting record reportscovering
afairly diverse set of specific issues can be biased if the issues are presented in away to highlight
similarities-- or dissimilarities-- between acandidate'srecord and the organi zation'sknown agenda.)
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Therefore, the real difficulty presented by advocacy communications on a specific topic
during an election campaign is not the narrow issue focus, per se, but the risk that the
communication invitesits audience to compare a candidate's positions with the organization's own
views. For example, avoter guide by an environmental organization that reportsvotesby incumbent
candidates on environmental legislation implicitly asks readers to measure candidates' records
against the organization's pro-environmental position. Inother words, the communication, in effect,
is commenting on the candidates rather than merely addressing an issue. By contrast, an issue
advertisement that focused on the same environmental issues but that did not refer to candidates,
either explicitly or by the use of code wordswould not present the same concern. However, where
thenarrow issueinvolved isakey issue generally considered to be ahigh profileissue separating the
candidates in a specific election, an advertisement during that election campaign would be closely
scrutinized to determine whether the organization is intervening in a campaign.

To summarize, advocacy activity during an election campaign does not necessarily violate
the political campaign prohibition merely because it concerns a relatively narrow issue.
Consequently, IRC 501(c)(3) organizations with anarrow policy focus need not curtail their regular
advocacy activities during an election campaign.
E While, as noted above, al facts and

0. What facts and circumstances circumstances are relevant in determining whether
would tend to show that an the political campaign prohibition has been
advocacy communication, in violated, the following kinds of facts are among
fact, served a bona fide those that would tend to show that an advocacy
nonelectoral purpose? communication, in fact, served a bona fide

nonelectoral purpose, such as grassroots lobbying

| or pUb“C education:

Q) A preexisting commitment to promoting awareness of the issue
outside the election context;

2 Statements by officers or directors (including board resolutions)
indicating the organization's nonelectoral purpose and intent not to
endorse or oppose any particular candidate or party;

(©)) Records of research and analysis by the organization consistent with
itsasserted nonelectoral purpose, for example, studies showing alow
level of public awarenessof anissue, thusindicating aneed for public
education on the issue; and

4 Where appropriate, explicit, credible public disclaimers of any

endorsement (positive or negative) of any candidate during the
conduct of the activity.
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5) The content of the communication being limited to the substance of
the issue and avoiding any characterization of persons who favor or
oppose the organization's position on the issue.

E In general, an IRC 501(c)(3) organization
10.  What are the rules relating to that operates a noncommercial broadcast station

IRC 501(c)(3) organizations will not be considered to have participated or

that operate broadcast intervened in a political campaign if it complies

stations? with FCC regulations concerning accessto air time
by candidates. Noncommercial broadcast stations
are prohibited from supporting or opposing
candidates for public office. 47 U.S.C. § 399.
They are also prohibited from broadcasting in exchange for remuneration messages or other
materialsthat areintended to support or oppose any candidate for political office. 47 U.S.C. 8§ 399b.
An IRC 501(c)(3) organization that operates a noncommercial broadcast station is not required to
permit the use of itsfacilities by any legally qualified candidate for any public office. However, if
an organization permits a legally qualified candidate for any public office to use a broadcasting
station, it must give all other legally qualified candidates for that office an equal opportunity to use
the broadcasting station. For these purposes, use of the broadcasting station does not include the
"[a]ppearance by alegally qualified candidate on any -- (1) bona fide newscast, (2) bonafide news
interview, (3) bona fide news documentary (if the appearance of the candidate is incidental to the
presentation of the subject or subjects covered by the news documentary), or (4) on-the-spot
coverage of bonafide news events (including but not limited to political conventions and activities
incidental thereto)." 47 U.S.C. § 315(a). In applying these rules, a broadcasting station is not
required to invite al legally qualified candidates for a particular office to appear on the same
program.

Rev. Rul. 74-574, 1974-2 C.B. 160, describes an IRC 501(c)(3) organization that operated
a noncommercial broadcasting station presenting religious, educational, and public interest
programs. In accordance with the requirements of the Federal Communications Act of 1934, the
organization made reasonable amounts of air time available without charge to all legally qualified
candidates on an equal basis. Before and after each broadcast, the station made a statement
indicating that the views expressed were those of the candidate and not of the station; that the station
endorsed no candidate; that the presentation was made as a public service; and that equal
opportunities would be presented to al legaly qualified candidates for the same public office to
present their views. Theruling holdsthat the organization did not participatein political campaigns
within the meaning of IRC 501(c)(3) when it made free air time available to al legally qualified
candidates.
] As IRC 501(c)(3) organizations, colleges
11.  What arethe rules relating to and universitiesare prohibited from participating or

colleges and universities? intervening in any political campaign on behalf of
or in opposition to acandidate for public office. In
order to constitute participation or intervention in
apolitical campaign, however, the political activity
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must be that of the college or university and not the individual activity of its faculty, staff, or
students.

Rev. Rul. 72-512, 1972-2 C.B. 246, describes a university that provided a political science
course to acquaint students with the basic techniques of effective participation in the electora
process. The course was open to all students and consisted of several weeks of classroom work
followed by two weeks in which the student was excused from class to participate in the political
campaign of a candidate chosen by the student. The student was required to spend between 60 and
80 hours on campaign work and write a paper evaluating the experience. The university did not
influencethe choice of candidates and was reimbursed or paid for any servicesor facilities provided
to the students for use in connection with the campaigns. The ruling holds that the university was
not participating in political campaigns within the meaning of IRC 501(c)(3). Sincethe extent and
manner of student participation in the real political process was reasonably germane to the course
of instruction, the fact that the course was part of the university's curriculum and that university
facilities and staff were employed inits conduct did not cause the political activity of theindividual
students to be attributed to the university.

Similarly, auniversity that provided office space and financial support for the publication of
a student newspaper and made available several professorsto serve as advisorsto the staff was not
participating in a political campaign within the meaning of IRC 501(c)(3) when the student
newspaper published students' editorials on political matters. The newspaper provided training for
studentsin various aspects of newspaper publication (including editorial policy) and wasdistributed
primarily to students of the university. Editorial policy was determined by the student editors and
not by the university or thefaculty advisors. A statement on the editorial page clearly indicated that
the views expressed were those of the students and not of the university. The political activities of
the student editors were not attributed to the university despite the university's provision of support
to the newspaper. Rev. Rul. 72-513, 1972-2 C.B. 246.

Colleges and universities frequently make facilities available to student groups and others.
Whether the provision of facilities to a group for the conduct of political campaign activities will
constitute participation or intervention in a political campaign by the college or university will
depend upon al the facts and circumstances, including whether the facilities are provided on the
same basisthat thefacilities are provided to other non-political groupsand whether thefacilitiesare
made available on an equal basisto similar groups.

AnIRC 501(c)(3) organization may conduct

12. In general, what are the rules a voter registration or get-out-the-vote drive
pertaining to voter without being considered to participate or intervene
registration? inapolitical campaign solong asit isconducted in

anonpartisan manner. (Thereare, however, special
rules pertaining to private foundations -- these are
discussed in the question and answer immediately
below.) Thedetermination of whether thedriveisconducted in anonpartisan manner isbased upon
all thefactsand circumstances. Some factors that might be considered in determining whether an
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IRC 501(c)(3) organization is participating or intervening in apolitical campaign when it conducts
avoter registration or get-out-the-vote drive include the following:

Q) Whether no candidate is named or depicted or all candidatesfor aparticular Federal
office are named or depicted without favoring any candidate over any other in the
voter registration or get-out-the-vote drive communication;

2 Whether the communication names no political party except that for identifying the
political party affiliation of all candidates named or depicted;

3 Whether the communication is limited to urging acts such as voting and registering
and to describing the hours and places of registration and voting;

4) Whether all voter registration and get-out-the-vote drive servicesare made available
without regard to the voter's political preference.

Other facts and circumstances may also be considered.?

13. May an |IRC 501(c)(3)
organization use voter
registration lists to identify
unregistered voters?

14. What are the special voter
registration rules that pertain
to private foundations?

Y es, an|RC 501(c)(3) organization may use
voter registration lists to identify unregistered
voters. However, it should not usethelist to target
voterswho are registered as bel onging to one party
or another.

Under IRC 4945(d)(2), amounts paid or
incurred by a private foundation to influence the
outcome of any specific public election or to carry
on, directly or indirectly, any voter registration
drivesare taxable expenditures subject to tax under
IRC 4945, unlesssuch amountsarepaid or incurred
by an organization described in IRC 4945(f).

Reg. 53.4945-3(a)(2) provides that activities considered to constitute political campaign
participation or intervention include, but are not limited to --

(A)  Publishing or distributing written or printed statements or making oral
statements on behalf of or in opposition to a candidate;

(B)  Paying saaries or expenses of campaign workers; and

2 For one commentator'sdiscussion of "impermissibleselection criteria," seeMilton Cerny, " Campaigns, Candidates
and Charities: Guideposts for All Charitable Institutions,” New York University's Nineteenth Conference on Tax

Planning for 501(c)(3) Organizations, 5 (1991).
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(C©)  Conducting or paying the expenses of conducting avoter registration drive
limited to the geographic area covered by the campaign.

However, aprivate foundation may distribute amountsfor voter registration drives, or make
grants for voter registration drives to other organizations, and the amounts will not be considered
taxable expenditures, if the following requirements, described in IRC 4945(f) and Reg.
53.4945-3(b)(1), are met:

(A)  Thevoter registration drive expenditures must be made by an IRC 501(c)(3)
organization;

(B)  Theorganization'sactivities are nonpartisan, are not confined to one specific
election period, and are carried on in five or more states;

(C)  The organization spends at least 85 percent of its income directly for the
active conduct of its exempt purpose activities,

(D)  ThelRC501(c)(3) organization must receive no morethan half of its support
from grossinvestment incomeand at | east 85 percent of itssupport other than
gross investment income must be from exempt organizations, the general
public, and governmental units, with no more than 25 percent of its support
received from any one exempt organization; and

(E)  Thecontributionsto the organization for voter registration drives may not be
subject to conditionsthat they may be used only in specified locationsor only
for one specific election period.

An organization that believesit can meet these requirements may seek an advance ruling to
that effect. Reg. 53.4945-3(b)(4). See, e.g.,, PLR 92-23-050 (Mar. 10, 1992) (organization
promoting voting rights of homeless meets criteria for classification as organization described in
IRC 4945(f)).
. An IRC 501(c)(3) organization may invite
15. May an IRC 501(c)(3) a candidate to speak at its events without being

organization invite candidates considered to have participated or intervened in a

to speak at its events? political campaign depending upon the facts and
circumstancesof theinvitation. Candidatesmay be
invited to speak at an event of an IRC 501(c)(3)
organization either in their capacity as a candidate
or in their individual capacity other than as a candidate. The facts and circumstances to be
considered are dependent upon the capacity in which the candidate isinvited to speak.

When a candidate is invited to speak at an event in his or her capacity as a candidate, the
IRC 501(c)(3) organization may be considered to have participated or intervened in a political
campaign unlessit takes steps to ensure that there is no indication of support of or opposition to the
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candidate by the organization. One step that an IRC 501(c)(3) organization should take isto state
explicitly that it does not support or oppose the candidate when the candidate isintroduced and in
any communications concerning the candidate's attendance at the event. Additionally, absolutely
no political fundraising should occur at the event. Other factors to be considered include those
discussed in the public forum cases, although the circumstances should be reviewed more carefully
when the candidates are not participating in the same event. Those factors are the following:

(A)  Whether dl legaly qualified candidates were invited;

(B)  Whether questions for the candidate were prepared and presented by an
independent nonpartisan panel;

(C©)  Whether the topics discussed by the candidates covered a broad range of
issues of interest to the public;

(D)  Whether each candidate was given an equal opportunity to present hisor her
views on the issues discussed; and

(E)  Whether a moderator commented on the questions or otherwise made
comments that implied approval or disapproval of any of the candidates.

In determining whether candidates are given an equal opportunity to participate, the nature
of the event to which each candidate is invited should be considered in addition to the manner of
presentation. AnIRC 501(c)(3) organization that invites one candidate to speak at its main banquet
of the year and invites an opposing candidate to speak at a sparsely attended general meeting will
likely be found to have violated the political campaign prohibition, even if the manner of
presentation for both speakers is otherwise neutral. Similarly, an IRC 501(c)(3) organization that
invites two opposing candidates to speak at its events with the knowledge and expectation that one
will not accept theinvitation because of well-known opposing viewpoints may not be considered to
have provided an equal opportunity to al candidates.

Candidates may also be invited to speak at events by IRC 501(c)(3) organizations in their
capacity other than as a candidate. Many candidates are public figures for reasons other than their
candidacy. For instance, anumber of candidates either currently hold or formerly held public office
or may be expertsin anon-political field. A candidate also might be a public figure as aresult of
aprior career, such asan acting, military, legal, or public service career. When acandidateisinvited
to speak at an event in acapacity other than asacandidate, it is not necessary for the IRC 501(c)(3)
organization to provide equal accessto al candidates. However, the IRC 501(c)(3) organization
must ensure that the candidate speaks only in the other capacity and not as a candidate, that no
mention is made of the individual's candidacy at the event, and that no campaign activity occursin
connection with the candidate's attendance at the event. 1n addition, all communications regarding
the candidate's attendance at the event should clearly indicate the capacity in which the candidateis
acting and should not mention the individual's candidacy. Even if the candidate does not engagein
any campaign activity at the event, if the primary purpose for the invitation to the candidate is to
provide public exposure for the candidate, the IRC 501(c)(3) organization may be participating or
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intervening in apolitical campaign. If theinvitation to the candidate otherwise qualifies, the mere
payment of customary and usual honoraria to the candidate should not cause the IRC 501(c)(3)
organizationto violatethepolitical campaign prohibition. However, when the payment of honoraria
isintended to support the speaker'scampaign, thenthe|RC 501(c)(3) organization will haveviolated
the political campaign prohibition. The determination of whether the IRC 501(c)(3) organization
has participated or intervened in apolitical campaignwill bebased on all thefactsand circumstances
of the particular situation.
E When the facts and circumstances indicate
16. May an IRC 501(c)(3) that an |RC 501(c)(3) organization has participated
Organization violate the or intervened in ap0||tlca| Campaign on behalf of
prohibition through its or in opposition to any candidate for public office,
fundraising attempts? the context in which it hasintervened isirrelevant.
For example, fundraising lettersthat intervenein a
campaign constitute prohibited intervention evenif
the activities funded by the letters do not result in
campaignintervention. TAM 96-09-007 (Dec. 6, 1995) analyzesthe situation of an organization that
funded voter registration drives conducted by another organization. Thereisno indication in the
memorandum that the actual voter registration drives violated the political campaign prohibition.
However, theorgani zation sent fundraising | ettersthat evidenced clear biasfor and against particular
candidates in certain closely run election campaigns. The organization argued that it had simply
been trying to give asense of urgency so asto generate more contributions. The Service determined
that the organization had neverthel essintervened on behalf of and in opposition to those candidates,
regardless of its motivation for doing so. See also TAM 2000-44-038 (July 24, 2000).

When an IRC 501(c)(3) organization uses
17. May an IRC 501(c)(3) thelnternet to conduct itsactivities, for example by

organization violate the  sendingemall messagesor by having aweb site, it

prohibition through its may not intervene in or participate in any political

activities on the Internet? campaign on behalf of or in opposition to any
candidatefor public office. Aswith other activities
of the IRC 501(c)(3) organization, the
determination of whether an organization has
violated the prohibition depends on all of the relevant facts and circumstances. The Service has
published Announcement 2000-84, 2000-42 |.R.B. 385, requesting comments on the need for
additional guidance clarifying the facts and circumstancesto be considered in applying the tax laws
to organizations that engage in activities on the Internet, including whether the organization has
violated the political campaign prohibition.
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H. Situations Involving Business Activities

The question of whether an activity
1. What are the general rules constitutes participation or intervention in a
concerning business activities political campaign may also arise in the context of
inrelationshiptotheconceptof ~ @ business activity of the IRC 501(c)(3)
participation or interventionin organization, such as the selling or renting of
apolitical campaign? mailing lists or the acceptance of paid political
advertising. In this context, some of the factorsto
be considered in determining whether the
IRC 501(c)(3) organization has engaged in
prohibited political campaign activity are the following:

(A)  Whether the activity isreadlistically available to al candidates on an equal basis;
(B)  Whether theactivity isavailable only to candidates and not to the general public; and

(C)  Whether the activity is an ongoing activity of the organization or whether it is
conducted for the first time for the candidate.

Ultimately, what the Service islooking for hereis atrack record. Isthistruly the kind of
activity or service that the organization has offered before and continues to offer on a nonpartisan
basis? Does it truly hold itself out as providing these services to other organizations? To other
candidates? Hasit done so in the past? While afirst time attempt to provide an activity or service
of the type under discussion does not necessarily characterize it as prohibited political campaign
activity, themorerecent theinstitution of theactivity or service, thelower the Service'scomfort level
isgoing to be. In addition, other facts and circumstances, such as what the relationship is between
the organization and the candidate for whom the work is being performed and whether the fee
chargedfor theservicesistruly set at afair market rate, should be considered in determining whether
the IRC 501(c)(3) organization has violated the political campaign prohibition.

E An IRC 501(c)(3) organization that
2. May an IRC 501(c)(3) regularly sells or rents its mailing list to other
organization sell or rent its organizations will not violate the political

mailing list to candidates? campaign prohibition if it sellsor rentsthelist to a
candidate on the same terms the list is sold or
rented to others, provided the list is equally
availableto al other candidates on the sameterms.
On the other hand, an IRC 501(c)(3) organization that sells or rents its mailing list to certain
candidates, without making it available to al other candidates, will violate the political campaign
prohibition. In determining whether the mailing list is equally available to all other candidates, it
must be shown that all candidates were afforded a reasonable opportunity to acquire the list. To
ensurethelistisequally availableto all candidates, an IRC 501(c)(3) organization should informthe
candidates of the availability of thelist. If the organization has never previously rented its mailing
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list, the value assigned to the mailing list must be given extrascrutiny to ensure that the fee charged
isafair market rate.
] A number of IRC 501(c)(3) organizations
3. May an IRC 501(c)(3) accept paid advertising for their publications. An

organization accept paid |RC 501(c)(3) organization that accepts paid

political advertising for its political advertisng may not be violating the

publication? political campaign prohibition if it accepts the
advertisement on the same basis as other
non-political advertising, provided the
advertisement is identified as paid political
advertising, the organization expressly statesthat it does not endorse the candidate, and advertising
isavailableto all candidates on an equal basis. In determining whether advertising is available to
all candidates on an equa basis, consideration should be given to the manner in which the
advertisingissolicited. For example, an |RC 501(c)(3) organization may not be making advertising
inits publication availableto al candidates on an equal basiswhen it expressly solicits advertising
from certain candidates that support its views and merely indicates that it would accept advertising
from other candidates without soliciting advertising from them or otherwise informing them that
such advertising opportunities are available. The manner of presentation of the paid political
advertisement also should be considered in determining whether the organization has violated the
political campaign prohibition.

Although paid political advertising may not constitute participation or intervention in a
political campaign, it will generate unrelated business taxable income for the IRC 501(c)(3)
organization. While the Supreme Court did not expressly adopt a per serule that advertising was
anunrelated business, it indicated that advertising was an unrel ated busi ness except in the extremely
rare case in which the organization could demonstrate that its advertising policy was explicitly
designed to further its exempt purpose. United Statesv. American College of Physicians, 475 U.S.
834 (1986). Since political campaign activity is prohibited, the acceptance of paid political
advertising would not further the exempt purpose of an IRC 501(c)(3) organization.

An IRC 501(c)(3) organization that makes
4. May an IRC 501(c)(3) aloan to a political organization has violated the

Organization make loans to pOlItlcal Campaign prohi bition. While an

political organizations? IRC 501(c)(3) may invest its money and earn
interest, it may not do so in a manner that
congtitutes participation or intervention in a
political campaign. Making funds available to a
political organization supports the political activities of the organization. Similarly, guaranteeing
aloan to a political organization would violate the political campaign prohibition as the resources
of the IRC 501(c)(3) organization would be used to support political activities. For example, see
TAM 98-12-001 (Aug. 21, 1996), where the Service determined that an organization that had made
aloan to a political organization had violated the political campaign prohibition of IRC 501(c)(3)
and was subject to the excise tax under IRC 4955.
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Charity/PAC Matching Programs

Charity/PA C matching programshavebeen
1. What is a Charity/PAC described in several opinions issued by the FEC.

matching progr am? (&e, eg., FEC AdVIS)ry Opl nion 1989-7, June 30,
1989.) Typically, such aprogram allows corporate
employees to designate an IRC 501(c)(3)
organization astherecipient of acontribution equal
to the sum of the contributions that the employee made to the corporation's affiliated PAC in the
previous year. The program generally excludes all IRC 501(c)(3) organizations that provide any
benefitsin return for contributions. Several FEC opinions conclude that the matching of affiliated
PAC contributions with charitable donations is not a means of exchanging treasury funds for
voluntary contributions, which is prohibited by 11 C.F.R. 8 114.5(b). Rather, it is a permissible
solicitation expense under 2 U.S.C. 8§441b(b)(2). Thetaxation of Charity-PAC matching programs
was discussed in G.C.M. 39877 (Aug. 27, 1992).

A Charity/PAC matching program grant to

2. Doemployeesrecognizeincome an IRC 501(c)(3) organization should not be
from and take a charitable recharacterized as payment of compensation to the

deduction for Charity/PAC ~ employee, and a subsequent payment by the
matching program grants? employee to the IRC 501(c)(3) organization.

—— In Rev. Rul. 79-121, 1979-1 C.B. 61, a
government official received an honorarium for
making aspeech to aprofessional society. The ruling concludes that the payment must be included
in the official's gross income, even though the official requested that the payment be transferred to
an IRC 501(c)(3) organization. The ruling also holds that the official, rather than the professional
society, is entitled to a deduction under IRC 170 with respect to that amount.

However, under Rev. Rul. 67-137, 1967-1 C.B. 63, the right of certain employees to
designate |RC 501(c)(3) organizationsto whichtheir employer will make contributionsisnot income
to the employee. Furthermore, the contribution is deductible by the corporation to the extent
provided by IRC 170. The rationale for not treating the employee's right to designate charitable
recipients as compensation isthat "[t]he employees are merely performing administrative dutiesfor
the corporation by suggesting specific qualified recipient organizations.”

In arelated area, Rev. Rul. 79-9, 1979-1 C.B. 125, which explains the acquiescence of the
Service in Knott v. Commissioner, 67 T.C. 681 (1977), holds that a charitable contribution by a
corporation is not taxable as a dividend to the corporation's controlling shareholders (in spite of
shareholder control over the selection of the charitable donee), unless property or an economic
benefit is received by the controlling shareholders or their families.

The conclusion drawn from a comparison of these rulings is that, when an IRC 501(c)(3)
organization is designated to be the recipient of a payment by a person providing services for the
payor, the payment is not treated as compensation unlessit isin return for specific and identifiable
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services, so that the payment represents a mere assignment of income. In Rev. Rul. 79-121, the
amount paidto the charitable organization wasclearly payment for specific andidentifiableservices.
Therefore, the ruling was correct in treating that amount as having been paid to the service provider
and then transferred to the IRC 501(c)(3) organization. However, in Rev. Rul. 67-137, the amount
paid to the IRC 501(c)(3) organization by designation of the employee is not payment for services
by the employee. Furthermore, the employee received no economic benefit as a result of the
payment to the IRC 501(c)(3) organization.

The facts and circumstances of the Charity/PAC matching program are more similar to the
circumstances of Rev. Rul. 67-137 and Rev. Rul. 79-9 than to the circumstances of Rev. Rul.
79-121. The amount paid to the IRC 501(c)(3) organization designated by the employee is not a
payment for services performed by the employee. Furthermore, the employeesdo not receive either
property or an economic benefit asaresult of the contribution. See G.C.M. 39877 (Aug. 27, 1992).
. No. IRC 170(a) provides that a deduction
3. Is a corporation permitted to isallowed for any charitable contribution, payment

takea charitablededuction for of which is made within the taxable year.

Charity/PAC matching "Charitable contribution” is defined as a

program grants? contribution or gift to or for the use of a charitable
donee. It issettled that atransfer does not qualify
as a contribution or gift unless it is made without
receipt or expectation of afinancial or economic
benefit commensurate with the money or property transferred. See, e.g., Rev. Rul. 67-246, 1967-2
C.B. 104; Rev. Rul. 76-185, 1976-1 C.B. 60. This principle has been reaffirmed by the Supreme
Court in two opinions, United States v. American Bar Endowment, 477 U.S. 105 (1986), and
Hernandez v. Commissioner, 490 U.S. 680 (1989). In American Bar Endowment, the Supreme
Court noted that, "[a] payment of money generally cannot constitute a charitable contribution if the
contributor expects a substantial benefit in return." 477 U.S. at 116. The Court applied atest in
which acontribution was deductible (1) to the extent that the contribution exceeds the market value
of the benefit received, and (2) if it was made with the intention of making a gift.

The same principle was applied in Hernandez. In Hernandez, the Court held that certain
payments to the Church of Scientology were not eligible for a charitable deduction under IRC 170
because therewas aquid pro quo for the claimed "contribution”. 1n determining that aquid pro quo
existed, the Court focused strongly on the external features of the transaction. The Court noted that
looking at the external factors had the advantage of obviating the need to determine the motivations
of individual taxpayers. The external factorsindicating aquid pro quo included the existence of an
identifiablebenefit; fixed price schedul escalibrated to sessionsof particular length or sophistication;
and the fact that the church barred the provision of benefits for free.

Applying this principle to the Charity/PAC matching program situation, the corporation
making the payment to the IRC 501(c)(3) organization in return for payments to its affiliated PAC
is not making a "contribution" or "gift" within the meaning of IRC 170 because it receives a
substantial benefit in return. A PAC isorganized to promote the interests of its sponsor. A maor
role of a PAC is to make contributions to political candidates, which the corporate sponsor is
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prohibited by law fromdoing. Therefore, acontribution to acorporation'saffiliated PACisabenefit
to that corporation. This benefit isreceived in return for the contribution the corporation agreesto
maketo the RC 501(c)(3) organizationsdesignated by theemployee. Furthermore, asin Hernandez,
the external features of the transaction also indicate the existence of a quid pro quo: there is an
identifiable benefit, the benefit is fixed, and increases or decreases depending upon the amount of
the contribution. See G.C.M. 39877 (Aug. 27, 1992).
. Aslong as the IRC 501(c)(3) organization
4. Could a Charity/PAC isapassiverecipient of the corporate contributions

matching program adversely and does not play any part in the solicitation of the

affect the IRC 501(c)(3) PAC funds, the Charity/PAC matching program

or ganization's exernpt status? will not affect its exempt status.

3. Political Organizations Under IRC 527

A. History of the Statute

Q) Situation Prior to Enactment

Prior to the enactment of IRC 527, there were no statutory provisionsthat dealt with the tax
status of political organizations, such as political parties, campaign committees, and PACs. Rev.
Proc. 68-19, 1968-1 C.B. 810, provided that political fundswere generally not taxableincometo the
candidate on whose behalf they were collected, but it did not addressthetax treatment of the political
organization that collected the funds. However, as an administrative practice, the Service did not
require political organizations to file returns and pay tax.

In Announcement 73-84, 1973-2 C.B. 461, the Service determined that since no
IRC provisions provided for the tax-exempt status of political organizations, theinvestment income
of political organizations, including interest, dividends, and capital gains, was subject to tax. The
announcement stated that the Service would not enforce the taxation of political organizations until
Congress had considered the problem. The content of Announcement 73-84 was restated in a
reliance document, Rev. Rul. 74-21, 1974-1 C.B. 14, (modified and clarified in Rev. Rul. 74-475,
1974-2 C.B. 22). Rev. Rul. 74-21 noted the exemption provisions of IRC 501 and stated asfollows:

An organizationthat isorganized and oper ated exclusively to engagein activitiesthe
pur pose of which is to influence the nomination or election of individuals to public
officeisnot one of the organi zationsthat may be exempt fromthe Federal incometax
for purposes described in section 501. Nor is such an organization one covered
under any other provision of the Code asexempt fromthe Federal incometax. There
isno judicial decision holding that such an organization is exempt from tax.
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Rev. Rul. 74-21 then provided that political organizationswould be taxed on a prospective
basis on their interest, dividends, and capital gains from sales of securities. Political organizations
subject to tax were required to file Form 1120.

(2 Enactment of the Statute

Congress consideration resulted in the enactment of IRC 527 in 1975, effectivefor tax years
beginning after December 31, 1974. This provision provides for the taxation of political
organizations. The definition of a political organization in IRC 527 is similar to the description
contained in Rev. Rul 74-21 -- the main differences being that the statute setsforth " primary" rather
than"exclusive" organizational and operational testsand that therangeof activitiesthe organizations
may seek to influenceincludes " selection” and "appointment™ of individualsto public officeaswell
as nominations and elections.

The thrust of IRC 527 is to subject political organizations to tax on income other than
contributions, dues, and fundraising income used for political campaign purposes. For all other
purposes, they are considered organi zations exempt from federal incometax. IRC 527 also provides
that a newdletter fund may qualify for the same tax treatment as a political organization if certain
requirements are met. In addition, IRC 501(c) organizations that expend any money for political
activity may be subject to tax under IRC 527.

(©)) The 1981 and 1988 Amendments

In 1981, IRC 527 was amended to provide more favorable tax treatment to the principal
campaign committees of candidatesfor Congress and, in 1988, Congress further amended IRC 527
to providethat the exempt function of apolitical organization includes making expendituresrelating
to apublic officeif such expenditures would be allowable as a deduction under IRC 162(a) had the
officeholder made the expenditure. The 1988 amendment is effective for tax years beginning after
December 31, 1986.

4 The 2000 Amendments

In 2000, therewasagreat deal of concern resulting from differing treatment under the FECA
and Internal Revenuelaws. Asdiscussed above, the FECA "expressadvocacy" standard for political
activity ismore limited than "participation in apolitical campaign” for purposes of IRC 501(c)(3).
Similarly, the IRC 527 definition of political organizations as those directly or indirectly accepting
contributions or making expenditures, to influence or attempt to i nfluencethe sel ection, nomination,
election or appointment of an individual to a federal, state, or local public office or officein a
political organization is broader than the FEC "express advocacy" standard. As a result,
organizationswereformed under IRC 527 for the purpose of influencing el ectionswithout engaging
in "express advocacy" and so clamed not to be subject to FEC reporting and disclosure
requirements. See Appendix |11 for amore detailed description of this situation.

Because of concern over a possible proliferation of organizations attempting to influence
elections that claimed not to be subject to any reporting or disclosure rules under the FECA, Public
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Law 106-230 was enacted on July 1, 2000. The new law, which became effective immediately,
created a reporting regime for IRC 527 organizations. In order to be treated as a tax-exempt
organization, the new law requires IRC 527 organizationsto provide anotice of status, periodically
report contributionsand expenditures, and fileannual information returnsaswell astax returns. The
new law does not affect any period prior to July 1, 2000. Prior law with respect to IRC 527 status
isunchanged. Inadditionto creating the new forms necessary to comply with the new requirements,
the Service provided guidance in the form of questions and answers concerning the application of
the new reporting and disclosure requirements. Rev. Rul. 2000-49, 2000-44 |.R.B. 430
(Oct. 30, 2000). While the provisions of this ruling are addressed in the general discussion of
IRC 527, the revenue ruling is separately set forth in Appendix 111.

B. Tax Treatment of Political Organizations

The provisions of IRC 527 apply only to

1. What organizations are "political organizations" as defined in
covered by the provisions of IRC 527(e)(1). IRC 527(e)(1) provides that "the
IRC 527? term ‘'political organization' means a party,

committee, association, fund, or other organization
(whether or not incorporated) organized and
operated primarily for the purpose of directly or
indirectly accepting contributions or making expenditures, or both, for an exempt function."
("Exempt function,” aterm that will be discussed in greater detail below, generally means, in the
context of IRC 527, influencing or attempting to influence the selection, nomination, election or
appointment of an individual to a federal, state, or local public office or office in a political
organization. IRC 527(e)(2).)

E A political committee, association, fund, or

2. What must an organization do other organization must meet both the
to be subject to federal income organizational test of Reg. 1.527-2(a)(2) and the
tax only as a political operational test of Reg. 1.527-2(a)(3) to be subject
organization under IRC 527? to tax only as a political organization under

IRC 527. 1t may also need to file anotice of status

. No, apolitical organization doesnot need to
3. Doesthe political organization =~ be established as a corporation, trust, or
need to be established as a association. Under Reg. 1.527-2(a)(2), a political
corporation, trust, or organization meets the organizational test if it can
association? demonstrate that it was organized for the primary
purposeof carrying onexempt function activitiesas
defined in IRC 527. The regulation specifically
states that the organization does not need to be
formally chartered or established as acorporation, trust, or association. A separate bank account in
which political campaign funds are deposited and disbursed only for political campaign expenses
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can qualify as a political organization. Rev. Rul. 79-11, 1979-1 C.B. 207. Therefore, a political
organization does not need to have any formal organizational document, such as articles of

incorporation.

4, How does a political
organization without any
formal organizational
document satisfy the
organizational test?

Where the political organization has no
formal organizational documents (for example,
where it is merely a bank account), the required
statement of purposes may be inferred from
statements of the members of the organization at
the time of itsformation that they intend to operate
the organization primarily to carry on exempt
function activities. Reg. 1.527-2(a)(2). Federal or
state initial registration filings (for example,

Statement of Organization, FEC Form 1) made by the organization under applicable election laws,
also can serve as evidence that the entity meets the organizational test.

5. May an organization that is
formally organized with broad
and ambiguous powers meet
the organizational test?

As discussed above, the organizational test
for IRC 527 islessstrict than the organi zational test
for IRC 501(c)(3). When the purposes of the
organization as set out in its organizing documents
are broad and ambiguous with respect to whether
the primary purpose of the organization isto carry
on exempt function activitiesunder IRC 527, all of
the facts and circumstances, including oral and

written statements and the actual operation of the organization, may be considered to determine the
organization's primary purpose. See, e.g., FSA 2000-37-040 (June 19, 2000).

6. How does a
organization
operational test?

political
satisfy the

covered in detail below, in Section E).

7. Must a political organization
operate in accordance with
normal cor porate formalities?

390

To satisfy the operationa test, the
organization's primary activities must be exempt
function activities as defined in IRC 527. The
organization may engage in activities that are not
exempt function activities, but these may not beits
primary activities. Reg. 1.527-2(a)(3). (Thetopic
of the effect of nonexempt function expendituresis

No. Reg. 1.527-2(a)(3) specificaly
provides that it is not necessary that a political
organization operate in accordance with normal
corporate formalities as ordinarily established in
bylaws or under state law to satisfy the operational
test.
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E A political organization must file a

8. Must a political organization =~ Form SS4 to get an Employer Identification
have its own Emp]oyer Number ("EIN"), even if it does not have any
| dentification Number (" EIN") employees. If it doesnot apply for itsown EIN and
even if it has no employees? usesthe Social Security Number or EIN of another

person or organization (for example, thecandidate's

socia security number), then its income may be
wrongly attributed to the other person or
organization, generating adverse tax consequences with respect to that person or organization.

Pursuant to IRC 527(a), a politica

0. What isthe tax treatment of a organization is exempt from federal income tax
political organization under except as provided in IRC 527. The tax imposed
IRC 5277 by IRC 527 on the politica organization is

calculated by multiplying the political organization
taxable income by the highest rate of tax specified
inIRC 11(b). IRC 527(b)(1).

If the political organization has net capital gain income, then itstax isthe lesser of (1) the
tax calculated under IRC 527(b)(1), or (2) the sum of the tax calculated under IRC 527(b)(1) onits
non-capital gain income and the capital gains tax determined under IRC 1201(a). IRC 527(b)(2).

Principal campaign committees arediscussed later inthisarticle. Their tax isdetermined by
applying the graduated rates of IRC 11(b) rather than the highest rate.

No. A political organization does not need

10. Is a political organization to apply for recognition of its exemption from
required to apply for federal income tax. On occasion, however,
recognition of tax exemption? organizations have filed letter ruling requests for a

determination that they qualify for treatment as a
political organization under IRC 527. See the
discussion of some recent rulings in Appendix I11.
No specific form is required; however, the applicable user fee must be paid. However, in order to
be treated as tax-exempt, some political organizations arerequired to give noticeto the Service that
they are IRC 527 organizations. IRC 527(i).

A political organization may be required to

11. Is a political organization give notice electronically and in writing to the
required to givenoticethat itis Servicethat it isapolitical organization described
an IRC 527 Organization? in IRC 527, in order to be treated as tax-exempt.

IRC 527(i)(1)(A); Rev. Rul. 2000-49, Q&A-1.
This notice must be transmitted to the Service
within 24 hours of establishment of the
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organization.® IRC 527(i); Rev. Rul. 2000-49, Q& A-8. The organization provides notice to the
Service by filing Form 8871, Political Organization Notice of Section 527 Status. Rev. Rul.

2000-49, Q& A-2.

12.  Are all political organizations
required to file the notice?

Not all political organizations are required
to file the notice. Under IRC 527(i)(5) and
IRC 527(i)(6), the following three types of
organizationsarenot required tofilethe Form 8871
notice:

@ Organizations that are required to report under the FECA as a

political committee;

(b) Organizationsthat reasonably anticipate that they will not have gross
receipts of $25,000 or more for any taxable year; and

(©) Organizations described in IRC 501(c) that are subject to
IRC 527(f)(1) because they have made an "exempt function”

expenditure.

All other political organizations, including stateandlocal candidate committees, arerequired
to file the notice in order to be treated as tax-exempt. IRC 527(i)(5); IRC 527(i)(6); Rev. Rul.

2000-49, Q& A-3.

13. Is a political organization
required to file Form 8871 if it
does not know whether it will
have annual gross receipts of
$25,000 or more for any
taxable year?

$25,000. Rev. Rul. 2000-49, Q& A-4.

14.  Is an IRC 527(f)(3) separate
segregated fund requiredtofile
Form 88717?

A newly established political organization
is not required to file Form 8871 if it reasonably
anticipatesthat itsannual grossreceiptswill beless
than $25,000 for its first six taxable years.
IRC 527(i)(5). However, if an organization that
had not previously filed Form 8871 due to this
exception does, in fact, have annual gross receipts
of $25,000 or more for any taxable year, in order
for it to be treated as tax-exempt, it is required to
file Form 8871 within 30 days of receiving

An IRC 501(c) organization that is not
prohibited from participating in political campaign
activity has the option of conducting the activity
itself or setting up aseparate segregated fund. (See
discussion of separate segregated funds of
IRC 501(c) organizations below, in Part 4.) If the

% Organizationsin existence before July 30, 2000, were required to file Form 8871 both el ectronically and in writing
by July 31, 2000, unless they meet one of the exceptions for filing. Notice 2000-36, 2000-33 I.R.B. 173.
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IRC 501(c) organization conducts the activity itself, it is subject to tax under IRC 527(f)(1) on the
lesser of its investment income or the amount of its political expenditures, but it is not required to
file Form 8871 pursuant to IRC 527(i)(5)(A). If the IRC 501(c) organization establishes a separate
segregated fund, thefund istreated as a separate political organization under IRC 527(f)(3) and does
not qualify for the exception under IRC 527(i)(5)(A). Therefore, unless it meets one of the other
exceptionsdiscussed abovein question 12, the separate segregated fundisrequiredtofileForm 8871
in order to be treated as tax-exempt. |RC 527(i)(5); Rev. Rul. 2000-49, Q& A-5.

E Asagenera rule, any political organization

15. Isanorganizationthatfinances  (whether or not separately incorporated) that is
both federal and non-federal organized and operated primarily for an exempt
eection activity required tofile function under IRC 527(6)(2) must file Form 8871
the Form 8871 notice? unless it meets one of the exceptions discussed

above in question 12, one of which is being

required to report under the FECA as a political
committee. An organization that finances election
activity (within the meaning of the FECA) for both federal and non-federal elections may establish

a political committee to receive contributions and make expenditures for both federal and

non-federal electionactivity. Inthat case, the organization must register asapolitical committeeand

comply with the FECA contribution limitations and reporting requirements. 11 C.F.R.

8 102.5(a)(1)(ii). Such an organization is, therefore, not required to file Form 8871.

If, however, the organization sets up separate accountsto conduct itsfederal el ection activity
and its non-federal election activity, the federal account istreated as a separate political committee
that is required to register and report under the FECA. 11 C.F.R. 8 102.5(a)(1)(i). The treatment
of thefederal account asaseparate committeeis consistent with the organizational requirementsfor
political organizationsunder IRC 527, asdiscussed above. Accordingly, theseparatefederal account
isnot requiredtofile Form8871. However, aseparate non-federal account isnot required to register
and report under the FECA asapolitical committee. Therefore, in order to betreated astax-exempt,
a separate non-federal account that is described in IRC 527(e)(1) is required to file Form 8871.
IRC 527(i)(6); Rev. Rul. 2000-49, Q& A-6.
e IRC 527(i) does not except politica
16.  Arepolitical organizationsthat organizations that file reports with state or local

arerequired to report to state election agencies from the notice of status

or local election agencies requirement.  Therefore, unless the political
excepted from the notice organization meets one of the exceptions discussed
requirement? abovein question 12, it must file Form 8871 with

the Service in order to be treated as tax-exempt.
==, Rev. Rul. 2000-49, Q& A-7.
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e The Form 8871 must be filed both

17. Howmust Form 8871befiled?  electronically and in writing. [RC 527(i)(1)(A).
Thus, an IRC 527 organization subject to the notice

—=.. _ requirement must file as follows:
@ Electronically via the Internal Revenue Service Internet Web Site at
www.irs.gov./polorgs, and

(b) In writing by sending a signed copy of Form 8871 to the Internal Revenue Service
Center, Ogden, UT 84201.

An organization may fill in and print out the form from the IRS Web Site
Rev. Rul. 2000-49, Q& A-9.
E The organization must providein thenotice
18. What information must be its name and address (including any business

provided in the Form 88717 address, if different) and electronic mailing
address; its purpose; the names and addresses of its
officers, highly compensated employees, contact
person, custodian of records, and members of its
Board of Directors; and the name and address of, and relationship to, any related entities (within the
meaning of IRC 168(h)(4)). IRC 527(i)(3); Rev. Rul. 2000-49, Q& A-11.

For purposes of the Form 8871 filing
19. What isa "related entity" for requirements, an entity isa'related entity" if itisa
this purpose? "related entity" within the meaning of
IRC 168(h)(4). Thus, it is a"related entity" under

EEEII——==___ e following circumstances:
@ The organization and that entity have (A) significant common purposes and
substantial common membership or (B) substantial common direction or control

(either directly or indirectly); or

(b) Either the organization or that entity owns (directly or through one or more entities)
at least a 50 percent capital or profits interest in the other. For this purpose, al
entitiesthat are defined asrelated entities under (@) above must betreated asasingle
entity. Rev. Rul. 2000-49, Q& A-13.

Highly compensated employees for this
20. Whatare" highly compensated purpose are the five empl oyees (other than officers

employees' for this purpose? and directors) who are expected to have the highest
annual compensation over $50,000. Compensation
includes both cash and noncash amounts, whether
paid currently or deferred, for the 12-month period
that began with the date the organization was formed (if the organization was formed after June 30,
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2000). If the organization was already in existence on June 30, 2000, it must use the accounting
period that includes July 1, 2000. Rev. Rul. 2000-49, Q& A-14.
. Until an organization that isrequired to file
21.  What is the effect of failing to Form 8871 in order to be tax-exempt does so, its

filethe notice? taxable income includes its exempt function
income, minus any deductions directly connected
withthe productionsof that income. IRC527(i)(4).
As discussed below in Section E, exempt function
income includes contributions, membership dues, and proceeds from political fundraising to the
extent that the amounts are segregated for use in influencing nominations and for public office or
similar activities.

For purposes of computing its taxable income, the organization may not deduct its exempt
function expenditures because IRC 162(e) denies adeduction for political campaign expenditures.
Rev. Rul. 2000-49, Q& A-15. The taxable income and tax are otherwise computed as discussed
below in Section E.

IRC 2501(a)(5) provides that the gift tax
22. Are transfers to political  does not apply to transfers of money or other
organizations that fail to file property to political organizations within the
Form 8871 subject to the gift meaning of IRC 527(e)(1). Therefore, transfersto
tax? an organization described in IRC 527(e)(1) are not
subject to the gift tax, regardless of whether the
organization has filed Form 8871.
Rev. Rul. 2000-49, Q& A-18.

C. Segregated Funds of Political Organizations

In addition to being organized and operated

1. What requirements does primarily for exempt function purposes, the
IRC 527 impose? political organization must aso sdtisfy the

"segregated fund" requirement of IRC 527(c)(3).

Reg. 1.527-2(b)(1) defines a "segregated
2. What is a " segregated fund" fund® as "a fund which is established and

and what isits purpose? maintained by apolitical organization or individual
separate from the assets of the organization or the
personal assets of the individual." The regulation
further states as follows:

The purpose of such a fund must be to receive and segregate exempt function income
(and earnings on such income) for use only for an exempt function or for an activity
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necessary to fulfill an exempt function. Accordingly, the amountsin the fund must
be dedicated for use only for an exempt function. Thus expenditures for the
establishment or administration of a political organization or the solicitation of
political contributions may be made from the segregated fund, if necessary to fulfill
an exempt function. The fund must be clearly identified and established for the
pur poses intended.

Y es, asegregated fund may beno morethan
3. May a Savings or Cha:k”]g asavingsor checking account. Thisisspecifically

account be a segregated fund? ~ permitted by Reg. 1.527-2(b)(1).

Yes. Reg 1.527-2(b)(2) provides that the

4. Is there a record keeping organization or individual maintaining asegregated
requirement for a segregated fund must keep records that are adequate to verify
fund? receipts and disbursements of the fund and identify

the exempt function activity for which each
expenditure is made. Inability to substantiate that
a payment was made for an exempt function
purpose will result in the payment being classified as a non-exempt purpose expenditure. See, e.g.,
TAM 94-09-003 (Feb. 26, 1993). Conversely, showing that an expenditure was made for goods or
services used exclusively for exempt purposes will establish the relationship.

TAM 93-20-002 (Jan. 14, 1993), analyzes several different types of expenditures made by
apolitical organization. In some of these expenditures, the presence or absence of documentation
wasthecritical factor. For example, the payment of annual membership duesfor adinner club were
classified as exempt function expenditures because the organization could document that
membership in the club was maintained solely for political campaign purposes. On the other hand,
no part of annual fees that the organization paid for credit cards was treated as an exempt function
expenditure because the organization did not pro-rate the amount of the fee based upon the use of
the cards for exempt and nonexempt purposes.

D. Exempt Function Activities of Political Organizations

IRC527(e)(2) defines™"exempt function” as
1. What isthe" exempt function” "the function of influencing or attempting to

of a political organization? influence the selection, nomination, election, or
appointment of any individual toany Federal, State,
or local public office or office in a political
organization, or the election of Presidential or
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Vice-Presidential electors, whether or not such individual or electors are selected, nominated,
elected, or appointed."?
. Reg. 1.527-2(c)(1) uses the term "the
2 What is the meaning of "the selection process’ to encapsulate what is

selection process?" contemplated by "exempt function, asit pertainsto
the selection, nomination, election, or appointment
of an individual to public office. Promoting the
nomination of an individual for an elective public
office in a primary election, or in a meeting or caucus of a political party, is an exempt function
activity, asit is part of the selection process. Reg. 1.527-2(a)(1).%

For taxabl e years beginning after December
3. May payment of an office 31, 1986, the exempt function of a political
holder'sexpensesbean exempt organization also includes making expenditures
function expenditure? relating to a public office that would be allowable
as adeduction under IRC 162(a) if incurred by the
office holder. IRC 527(e)(2).

To determine whether an activity is part of

4, When is an activity is part of an IRC 527 organization's exempt function, one
an organization's "exempt must examine all relevant facts and circumstances
function?" to determine the relationship between the activity

and the statutory definition of "exempt function.”
The regulations divide exempt function activities
(expenditures) into "directly related expenses'
(Reg. 1.527-2(c)(1)) and "indirect expenses' (Reg. 1.527-2(c)(2)).

IRC 527(e)(4) provides that the term

5. What is the meaning of the  "expenditures’ has the meaning given in
term " expenditures" for IRC 271(b)(3). IRC 271(b)(3) definition of
pur poses of |RC 5277 expenditures inclusively lists "a  payment,

distribution, loan, advance, deposit, or gift, of
money, or anything of valueand includesacontract
promise or agreement to make an expenditure,

whether or not legally enforceable.”

% Reg. 1.527-2(d) provides that the facts and circumstances of each case determine whether a particular Federal,
State, or local officeisa"public office," and that principles consistent with those found under Reg. 53.4946-1(g)(2)
(relating to the definition of public office) will be applied.

2 In Announcement 88-114, 1988-37 |.R.B. 26, the Service proposed to characterize attempting to influence the
confirmation of afederal judge as an exempt function activity for purposes of IRC 527(e)(2) and requested comments
onthe proposed position. (For background, see G.C.M. 39694 (Feb. 3, 1988).) No final determination of thisissue has
been made.
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E Generdly, these expenditures include

6. What areexpendituresthat are anything that supports the individual's campaign.
directly related to an Therefore, travel, lodging, food and similar
individual's campaign for expenses of acandidate and the candidate's spouse
public office? for campaign-related travel are considered to befor

an exempt function. Similarly, expenditures for

attending a testimonial dinner to aid a campaign
effort or expenditures for voice and speech lessons
to improve a candidate's skills are for an exempt function. Reg. 1.527-2(c)(5).

No. Reg. 1.527-2(c)(1) provides that it is

7. Must the individual be an not necessary for theindividual to be an announced
announced candidate for a candidate for the office; whether he or she ever
public office? becomes a candidate is, in fact, not crucial. One

illustration of the application of these principlesis
II——==.. _found in PLR 82-43-142 (July 28, 1982), where an
organization supporting an individual who was
"testingthewaters' for apossiblepresidential bid qualified for treatment asan IRC 527 organization,
even though it was not required to file with the FEC. Another isfoundin TAM 93-20-002 (Jan. 14,
1993), where the organization was maintained on behalf of aformer member of the U.S. House of
Representatives for apossible campaign for the U.S. Senate, although the individual did not run for
election during the period at issue and ultimately did not run for the Senate seat.
E No. That activities need not seek to
8. Do the activities need to be influence a particular candidate's or office holder's
related to the particular own campaign is illustrated by Rev. Rul. 79-12,
candidate's or office holder's 1979-1 C.B. 208. Inthat ruIing, the payment of the
own campaign? expenses of an elected legidator to attend a
political party's convention as a delegate by the
legidator's campaign committee from a prior
election is held to be an exempt function activity
because it involves the selection process. Similarly, the payment of expenses for voter research,
public opinion polls, and voter canvasses on behalf of a candidate is an exempt function activity,
even when the funds expended were contributed to the organization in connection with the
candidate's campaign for adifferent public office. Rev. Rul. 79-13, 1979-1 C.B. 208. Furthermore,
expendituresfor seminars and conferencesthat are intended to generate support for candidates with
political philosophies in harmony with that of an IRC 527 organization are also for an exempt
function. See Reg. 1.527-2(c)(5)(viii).

Consequently, the common practice whereby a candidate or officeholder uses funds
accumulated in hisor her campai gn committee to make contributionsto support other candidatesfor
public office is an exempt function activity.
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0. Can election night
expenditures be related to the
exempt function of the
organization?

10. May cash awards be paid to
campaign workers after an
election?

11.  Can expendituresfor activities
between electionsberelated to
the organization's exempt
function?

Yes. Expenditures for an election night
party for political campaign workers are "an
inherent part of, and the traditional public
culmination of, the selection process;" therefore,
these are exempt function expenditures. Rev. Rul.
87-119, 1987-2 C.B. 151, Q&A 1.

Yes. Cash awards to campaign workers
after an election are for an exempt function if the
amount given each worker is reasonable,
considering the exempt function services the
worker rendered and the amount of other
compensation, if any, aready paid. Rev. Rul.
87-119, 1987-2 C.B. 151, Q&A 2.

Yes. Reg. 1.527-2(c)(5)(vii) exemplifies
this position in stating that expenditures by an
IRC 527 organization between elections to train
staff members for the next election, draft party
rules, implement party reform proposals, and

sponsor a party convention are for an exempt
function.

Under the proper circumstances, payment of
asalary to a candidate for the candidate's services
to the campaign committee may constitute an
exempt function expenditure. For example, in
TAM 95-16-006 (Jan. 10, 1995), which concluded
that payment to the candidate was an exempt
function expenditure, the candidateworked over 80
hours per week for the campaign, performing servicessubstantially similar to those hehad performed
in his pre-campaign employment. He was paid areasonable salary for those services, amounting to
37 percent of the amount he earned from his regular employment and 60 percent of the amount he
would earnif elected to public office; thereforethe TAM, understandably enough, found the amount
"commensurate with the services provided." The TAM also states that the amounts paid to the
candidate must be treated as salary in the organization's books and records. In the situation under
considerationinthe TAM, whiletherewasno written empl oyment contract, the campai gn committee
appropriately reported the salary paid to the candidate as wages on Form W-2 and he reported the
payments as income on his individual tax return. Accordingly, as the services he performed
supported the campaign selection process, the amounts paid were reasonable, and were reported as
salary, the payments constituted an exempt function expenditure.

12. May payment of a salary to a
candidate constitutean exempt
function expenditure?

A different situation, however, is presented when a campaign committee makes payments
for the personal benefit of a candidate that are not paid as compensation and are not treated as
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compensation by the organization. In that case, as will be discussed in greater detail later, the
amounts paid are not exempt function expenditures, although they are considered to be income to
the candidate in accordance with Reg. 1.527-5(a)(1).

E Yes, payment of a spouse's expenses in

13. Could payment of a Spouse's connection with a pOlItlcal Campalgn may be
expenses be considered an considered an exempt function activity so long as
exempt function activity? there is a nexus established between the spouse's

activity and the exempt function of attempting to

influence the selection, nomination, election or
appointment of anindividual to public office. Reg.

1.527-2(c)(5)(ii), Example (2). See, e.g., TAM 93-20-002 (Jan. 14, 1993).

E Y es, an activity that isin furtherance of the

14.  Are terminating expenditures process of terminating an IRC 527 organization's
considered to be exempt existence is an exempt function activity.
function expend|tures’) Reg 1527-2(C)(3) For example, where an

organization is established to further a single

campaign, its post-campaign activities of paying
campaign debts, winding up the campaign, and
putting its records in order are for an exempt function.

There is no specific time requirement

15. Is there a time requirement imposed for terminating the activities of apolitical
|mposed for thetermination of organization. Instead, since a candidate may take
a political organization? considerable time to decide whether he or she will

run again, arule of reason applies. As discussed
below, in Section E, excess funds of a political
organization must be transferred within a
reasonabl e period of timein accordance with IRC 527(d) or held in reasonabl e anticipation of future
exempt function use, or they will be treated as expended for the personal use of the person having
control of the funds.

E A political organization's sponsorship of a

16. Would sponsorship of a nonpartisan educational workshop that is not

nonpartisan educational intended to influence or attempt to influence the
workshop be an exempt selection processisnot an exempt function activity.
function activity? The determinative factor here is that the

organization is not attempting to affect any
individual's selection. Reg. 1.527-(a)(3). (For a
discussion of the effect of nonexempt function

expenditures, see Section E, below.)
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Generdly, expenditures to support or
17. Areexpendituresto support or oppose a referendum or initiative measure are not

oppose a referendum or for an exempt function activity, since this activity

initiative measure an exempt generally does not further the purpose of

function activity? influencing or attempting to influence the selection
process. Instead, such expenditures typically
constitute lobbying. The legidative history of
IRC 527 treats ballot measures as outside the
purview of exempt function activity. In addition to the fact that the statute refersto "selection, . . .
of any individual" and theregulationsrefer to "the sel ection process’, the accompanying Committee
Report, S. Rep. No. 93-1357, 93d Cong. 2d Sess. 27 (1974), 1975-1 C.B. 517, 532, stated, in
discussing the primary activities test, that "a qualified organization could support the enactment or
defeat of aballot proposition, aswell as support or oppose a candidate, if the latter activity was not
its primary activity"). (Aswith the previous Question and Answer, for adiscussion of the effect of
nonexempt function expenditures, see Section E.)

In a particular case, however, ballot measure expenditures may be for an exempt function
activity, if their primary purpose is to influence or attempt to influence the selection process. For
example, alegidative candidate's campaign committee may make expenditures to oppose a ballot
initiative that would re-apportion legislative districts in a manner detrimental to the candidate's
re-election effort. Since the expenditures are made for the primary purpose of influencing or
attempting to influence the individual's election to public office, they are for an exempt function
activity.

For example, in TAM 91-30-008 (Apr. 16, 1991), a gubernatorial candidate's committee
funded a direct mail campaign to promote a statewide nonbinding referendum on fiscal
responsibility. The material prominently displayed the candidate's name and picture and identified
him as aleader on the issue. However, it did not specifically mention his candidacy since, at the
timethe material was mailed, he had not announced hisbid for governor. The TAM concludes that
the expenditures were exempt function expenditures for purposes of IRC 527(e)(2), noting that (1)
an activity possibly constituting grass roots lobbying for other IRC purposes does not preclude it
from being treated asan IRC 527 exempt function expenditure, and (2) in this case, the mailing both
disclosed the candidate's name, picture, and political philosophy to the public and identified him as
apotential candidate for governor on the issue of fiscal responsibility.

Conversaly, inTAM 92-44-003 (Apr. 15, 1992), an organization was established to promote
the passage of amunicipal tax by referendum. The organization did not engage in any activitiesto
attempt toinfluencethe selection process. 1t wassimply engaginginlobbying activitiesto encourage
voters to approve the municipal tax rate. Asaresult, it did not qualify as a political organization
under IRC 527.
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| Expenditures to support or Oppose

18.  What is the proper tax status initiatives, referenda, etc., generally are considered
for a ballot measure to be lobbying expenditures rather than political
committee? campaign activity. An IRC 501(c) organization

may engageinlobbying activity, although thereare

limits on the amount of lobbying that an

IRC 501(c)(3) organization may do.

Consequently, a ballot measure committee (an organization formed specifically to support
or oppose an initiative or referendum measure) cannot qualify to be treated under the provisions of
either IRC 527 or IRC 501(c)(3), but may, in the appropriate case, qualify for tax exempt status
under other subparagraphs of IRC 501(c), for example, IRC 501(c)(4), IRC 501(c)(5), or
IRC 501(c)(6). Besides otherwise meeting the requirements of the relevant subparagraph of
IRC 501(c), the organization must file an annual information return (Form 990).%

E Expenditures that are necessary to support

19.  What areexpendituresthat are the directly related activities of a politica
indirectly related totheexempt organization are indirectly related to its exempt
function? function. Examples of expenditures that are

considered necessary to support the activities of a

political organization are those attributable to

overhead, record keeping, and fundraising.

Reg. 1.527-2(c)(2).

In some cases, an organization that does not make any directly related expenditures can still
qualify as a political organization under IRC 527. G.C.M. 39178 (Dec. 3, 1983), for example,
describes an organization that was formed by and controlled by a political organization for the
purpose of constructing, owning, and operating a building to house the headquarters of the political
organization. The G.C.M. concludes that the controlled organization qualifies as a political
organization because its expenditures were necessary to support the directly related activities of the
controlling organization.?®

= The Serviceis considering whether to devel op an administrative procedure to expedite recognition of exempt
status for organizations organized and operated solely to function as a ballot measure committee under laws
administered by an elections commission or similar agency in a particular state that circumscribe the committee's
functioning in a manner consistent with IRC 501(c)(4). If adopted, the procedure would make it easier for these
essentially short-term organizations to satisfy the Service's need to have records regarding their existence.

# G.C.M. 39178 also notesthat if the lessor organi zation rented office spacein the headquarters building to an entity

that was engaged in activities unrelated to the lessor's exempt function, such rent would not constitute exempt function
activity. Instead, the income would be considered to be derived from a taxable trade or business.
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The word "influence" in IRC 527(e)(1)
20. Does an or ganization opposing embraces both support and opposition. Therefore,
an individual's campaign for an organization organized and operated to oppose
office qualify as a political an individual's nomination, selection, election, or
organization? appointment to public office, etc., may qualify asan
IRC 527 political organization.

E. Taxable and Exempt Function Income of Political Organizations

IRC 527(c)(1) defines "political

1. What are the general rules organization taxableincome" (or "taxableincome")
used to determine whether as an amount equa to the organization's gross
income received by a political income (excluding exempt function income) over
organization istaxable? deductions directly allowed by the Code that are

directly connected with producing gross income
(excluding exempt function income), computed
with the modifications provided in IRC 527(c)(2).
(See question 10, below, for the definition of "exempt function income.")

IRC 527(c)(2) provides three modifications:

(A) A specific deduction of $100 is provided. IRC 527(c)(2)(A).
("Newsdletter funds,” however, may not take the $100 deduction.
"Newsdletter funds" are discussed in Section H, below.)

(B) No net operating loss deduction under IRC 172 is allowed.
IRC 527(c)(2)(B).

(C)  The dividends received deduction and other special deductions
available to taxable corporations under part V111 of subchapter B of
the Code (IRC 241-249) are not allowed. 1RC 527(c)(2)(C).

Note that illegal expenditures and expenditures for non-exempt function activities that
directly or indirectly benefit the political organization financially are aso subject to tax and must be
reported as political organization taxableincome on line 9 of Form 1120-POL. These two types of
expenditures are discussed later in this section.

Y es, interest on state or local bonds, within

2. Is interest on state or local themeaning of IRC 103, isexcluded in determining
bondsexcluded in deter mining grossincome under IRC 527(c)(1). Thedefinition
grossincome? of gross income under IRC 61 and the exclusions

from gross income thus defined apply in
determining gross income under IRC 527(c)(1)
also.
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Special provisions apply to the taxation of
3. How are capital gains and  capitd gains. IRC 527(b)(2). If a politica

losses treated? organization has net capital gain for ataxable year,
it may, if thisresultsin alower tax, compute itstax
on its capita gan under IRC 1201(a).
IRC 527(b)(2)(A). Further, Reg. 1.527-4(b)
provides that if an organization has a net capital loss, the rules of IRC 1211(a) and 1212(a) apply.
Therefore, capital losses are alowed only to the extent of capital gains; furthermore, net capital
losses may be carried back for three and forward for five years.

4, When are expenses, Reg. 1.527-4(c)(1) provides that expenses,
depreciation, and similar items depreciation, and similar items are deductible only
deductible? if they satisfy both of the following requirements:

(A)  They must qualify as deductions allowed under Chapter 1; and

(B) They must be "directly connected" with producing political
organization taxable income.

E To be "directly connected,” a deduction
5. When is an item "directly item must have a proximate and primary

connected” with producing relationship to producing taxable income and have

p0||t|ca] Organization taxable been incurred in prOdUCi ng such income.

income? Reg. 1.527-4(c)(2). If anitemisattributable solely
to producing taxable income, it is allowed under
IRC 527. For example, Rev. Rul. 85-115, 1985-2
C.B. 172, holds that where state income taxes that
apolitical organization paid on non-exempt function income were attributable solely to items of
taxableincome, they borea" proximate and primary rel ationship™ with producing that income. Since
IRC 164 provides a deduction for such taxes in the year paid or accrued, they were allowed as a
deduction under IRC 527(c)(1) in the year paid.

Whether the requisite relationship exists depends on al relevant facts and circumstances.
(Compare the rules pertaining to computation of the unrelated business income tax,
Reg. 1.512(a)-1(a) and (b).)

Where facilities or personnel are used both
6. What happens when facilities for exempt function and taxable purposes,
or personnel are used both for deductions relating to that use must be allocated
exempt function and taxable between exempt function and taxable income.
pur poses? Reg. 1.527-4(c)(3) requiresthat such an allocation
be "on a reasonable and consistent basis." Time
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spent on exempt function and taxable activities is a permitted basis for alocating salaries of
personnel, for example. (Compare the principles of allocation relating to dual use of facilities or
personnel set forth in Reg. 1.512(a)-1(c).)
E No, indirect expenses are not deductible.
7. Are indir ect expenses The |eg|S|atlve hlStory states: "Indirect expenses
deductible? (suchasgeneral administrative expenses) arenot to
be allowed as deductions, since it is expected that
these amounts will be relatively smal and
eliminating these deductions will greatly simplify
tax calculations.” S. Rep. No. 93-1374, 93d Cong., 2d Sess. 29 (1974), 1975-1 C.B. 517, 533.

E Prior to 2000, a political organization was

8. When is a political requiredtofile Form 1120-POL if itsgrossincome,

Organization required to file after taklng its dlreCtIy connected deductions but

Form 1120-POL ? before applying the specific $100 deduction, was
greater than $100. In explaining the specific $100
deduction, the Senate Finance Committee Report
states: "Asaresult, apolitical organization is not
subject to tax and is not required to file a return unless its gross income exceeds its directly
connected deductions by more than $100." S. Rep. No. 93-1374, 93d Cong., 2d Sess. 29 (1974),
1975-1 C.B. 517, 533. However, for taxable years beginning after June 30, 2000, a political
organization will also berequired to file Form 1120-POL even if it hasno taxableincomeif itsgross
receiptsare $25,000 or morein any taxableyear. Thus, organizationsthat awayshavegrossreceipts
of lessthan $25,000 and whosetaxableincome does not exceed the $100 specific deduction will still
not be required to file the form. IRC 6012(a)(6); Rev. Rul. 2000-49, Q& A-43. However, some
IRC 527 organizations file Form 1120-POL even when it is not required to start the statute of
[imitations period running.

0. What are the rules regarding under Subchapter A of the Code so all provisionsof

assessment and collection of the Code and regulations that apply to Subchapter

IRC 527 taxes? A taxes apply to assessment and collection of

IRC 527 taxes. Therefore, political organizations

subject to tax under IRC 527 are subject to the

provisions, including penalties, for corporations

generaly. However, political organizations are not subject to the requirements of IRC 6655(g)(3)
regarding estimated tax payments. See Reg. 1.527-8(a).
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Receipts of a political organization must

10. What is a political meet two requirements to be considered exempt
organ ization's " exem pt function income. Fi r<t, they must be amounts
function income?" received by the political organization from one of

the following four sources:

Q) A contribution of money or other property (IRC 527(c)(3)(A));

2 Membership dues, fees, or assessments from a member of the political
organization (IRC 527(c)(3)(B));

(©)) Proceeds from apolitical fundraising or entertainment event or from the sale
of political campaign materials, which are not received in the ordinary course
of any trade or business (IRC 527(c)(3)(C)); or

4 Proceeds from conducting bingo games that are defined in IRC 513(f)(2)
(IRC 527(c)(3)(D)).

Thus, investment income, or income from atrade or business (such as renting excess office
space to an unrelated organization), of a political organization is not exempt function income.
Amounts received by a political organization in exchange for its promise to exercise political
influence on the payor's behalf or in exchange for some other quid pro quo are likewise not exempt
function income. Rev. Rul. 75-103, 1975-1 C.B. 17.

Second, receipts must be set aside in a segregated fund to be considered exempt function
income. IRC 527(c)(3). Reg. 1.527-2(b)(1).
. Under IRC 527(€)(3) and Reg. 1.527-3(b),
11. What is a "contribution of "contribution” has the same meaning as that given

money or other property?" inIRC 271(b)(2) (relating to political organization
bad debts). IRC 271(b)(2) provides that the term
includes a gift, subscription, loan, advance, or
deposit of money or anything of value, andincludes
acontract, promise, or agreement to make a contribution, whether or not it is legally enforceable.
Generally, therefore, money or other property, whether solicited personally, by mail, or through
advertising, qualifies as a contribution. Additionally, funds received under a personal income tax
return "checkoff" provision (IRC 9001-9042) or similar campaign financing provisions are treated
as contributions.

Thelegidative history indicates that exempt function income may be received indirectly as
well as directly. In discussing the qualification of political organizations, the Senate Finance
Committee Report states. "An organization may qualify as a political organization if it indirectly
receivesor expends money for campaign purposes. For example, if anational organization receives
political contributions directly through local organizations, it would be indirectly accepting

406



Election Year |ssues

contributions and would qualify under the bill." S. Rep. No. 93-1357, 93d Cong., 2nd Sess. 22
(1974), 1975-1 C.B. 517, 532 (emphasis supplied). Thelanguage of IRC 527(e)(1), in defining the
"political organizations' with which IRC 527 is concerned, similarly indicates that indirect
contributions are a permissible form of exempt functionincome. IRC 527(€)(1) definesthe exempt
purpose of a political organization as "directly or indirectly accepting contributions or making
expenditures.. . . for an exempt function” (emphasis supplied).

G.C.M. 39178 (Mar. 6, 1984), relies on the above quoted passage from the Senate Report in
concluding that an organization that constructed, owned, and operated a building to house the
headquartersof the|RC 527 organizationsthat controlled it received "exempt functionincome” from
sharing expensesof thebuildingswiththerelated organizations. Therefore, the paymentsfrom other
IRC 527 organizations for shared expenses were indirect contributions to the organization.
E Reg. 1.527-3(c) provides that amounts
12.  What are" member ship dues, a denominated as "membership dues' or "fees' are

member ship fee or assessment not exempt function income if received in

from a member of a political consideration for services, goods, or other items of

organization?" value. However, filing feesthat an individual pays
directly or indirectly to apolitical party torunasa
candidate in the party primary or in the general
election as a party candidate, are exempt function
income. For example, some states require certain office holders to pay a percentage of their first
year's salary for the office to the state as afiling or "qualifying" fee or party assessment; the state
then transfers the amount to the party. The transferred amount is exempt function income, as are
amounts that the individua pays directly to the party as afiling fee. 1d.

| . .
To generate exempt function income, a

13.  What are "proceeds from fundraising event must be "political in nature" and

political fundraising or "not carried on in the ordinary course of atrade or
entertainment eventsor sale of business.” Reg. 1527-3(d)(1) Whether an event
po“tica| Campaign materials, is"political in nature" dependson all relevant facts

which are not received in the and circumstances. One factor to be considered is
Ordinarycourseof anytradeor the extent that the event is related to a pOlltlcal
business?" activity aside from the organization's need for
incomeor funds. Originally, proposed regulations
would have adopted a "substantially related” test
similar to the test contained in IRC 513(a) and the
applicableregulations. Thisapproach wasrejectedinfavor of the aboveformulation, providing that
the relationship to political activity is only one relevant factor. See T.D. 7744, 1981-1 C.B. 360,
361.
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] Whether a fundraising event is carried on

14.  When isafundraising event is "in the ordinary course of a trade or business'
carried on "in the ordinary depends on al relevant facts and circumstances.
courseof atradeor business?" Reg. 1.527-3(d)(2). Relevant factors include the

activity's frequency, the manner in which it is

conducted, and the span of time over which it is

carried out. (Compare Reg. 1.513-1(c)(1), which
discusses when atrade or businessis "regularly carried on" for purposes of applying the unrelated
businessincometax.) In general, proceeds from "casual, sporadic” fundraising are not received in
the ordinary course of atrade or business.

Under IRC 527(c)(3)(C), proceeds from the sale of political campaign materials are exempt
function income if the sale is not in the ordinary course of a trade or business (see
Reg. 1.527-3(d)(2)), and isrelated to exempt function activity aside from the organizations need for
incomeor funds. Reg. 1.527-3(e). Items sold may include political memorabilia, bumper stickers,
buttons, hats, shirts, posters, stationery, jewelry, or cookbooks, where identified as relating to the
distribution of political literature or organizing voters to vote for a candidate.

These provisions were applied in Rev. Rul. 80-103, 1980-1 C.B. 120, where a political
organization sold reproductions of an origina work of art, not of apolitical nature, that the artist had
donated to it. The reproductions were sold over a period of several months through an art gallery,
to which the organization had paid afee. The saleswere made solely for fundraising purposes; they
were not related to the organization's political activity aside from its need for funds. Nor, because
of the length of the sale period, could the sales be characterized as "casual" and "sporadic." See
Reg. 1.527-3(d)(2). Therefore, Rev. Rul. 80-103 holds that the proceeds were not exempt function
income.

Under the relevant statutory and regul atory

15. What is the meaning of  provisions (IRC 527(c)(3)(D), IRC 513(f)(2), and

o proceeds from Conducting Reg 1513-5(d)), the bingo game must not be
bingo gamesthat aredefined in ordinarily conducted onacommercial basisand the

IRC 513(f)(2)?" activity must not violate any state law. These
provisions apply solely to bingo; other games of
chance, including, but not limited to, keno games,
dice games, card games and | otteries, are excluded.

As noted in a memorandum dated
16. Are proceeds from the sale of December 1, 1999, from the Director, Exempt

raffle tickets exempt function Organizations Division to the Regional Chief

income? Compliance Officers, proceeds from the sale of
raffle tickets are not one of the specified types of
incomethat may be excluded from grossincome of
a political organization. Therefore, to be exempt
function income it must meet the requirements of one of the types of income specified in
IRC 527(c)(3).
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Proceeds from the sale of raffle tickets are
17. Are proceeds from the sale of not contributions under IRC 527(C)(3)(A) The

raffletickets contributions? purchase of araffle ticket has been viewed by the
Service as the purchase of an item for value rather
than asacharitablecontribution. Rev. Rul. 67-246,
1967-2 C.B. 104, specifically provides that
amounts paid for chances to participate in raffles, lotteries, or similar drawings or to participate in
puzzle or other contests for valuable prizes are not charitable contributions. In Rev. Rul. 83-130,
1983-2 C.B. 148, the Service explained that taxpayers who purchased raffle tickets from a charity
"received a chance to win a valuable prize and, therefore, received full consideration for their
payments."

A similar principlewas applied to raffletickets purchased from political organizationsunder
former IRC 24 (formerly IRC 41). Until repealed in 1986, IRC 24 allowed an individual to claim
atax creditfor all "political contributions" and "newsletter fund contributions.” InRev. Rul. 72-411,
1972-2 C.B. 5, the Service determined that "an amount paid for a chance to participate in araffle,
lottery, or asimilar drawing for valuable prizes is not a contribution or a gift. Such an amount is
merely the purchase price of an item of value - the chance to win avaluable prize." While IRC 24
has been repealed, the principle that the purchase of araffle ticket is the purchase price of an item
for valueis still valid and is applicable to political contributions under IRC 527.
. Proceeds from the sale of raffle tickets are
18.  Are proceeds from the sale of not membership dues, fees or assessments. AsS

raffleticketsmember ship dues, discussed in the previous question, proceeds from

fees or assessments? the sale of raffle tickets are proceeds from the
purchase of an item for value. Reg. 1.527-3(c)
provides that amounts denominated as
"membership dues' or "fees' are not exempt
function income if received in consideration for services, goods, or other items of value.

Reg. 1.527-3(d)(1) provides that amounts
19. Are proceeds from the sale of receivedfromfundraisingandentertainmente\/ents

raffle tickets income from a are ellgl ble for treatment as exempt function

po]itica| fundraising or incomeif thee\/entsarepolitical in nature and not

entertainment event? carried on in the ordinary course of a trade or
business. Whether an event is"political” in nature
dependson all factsand circumstances. Onefactor
that indicates an event is a political event is the
extent to which the event isrelated to apolitical activity aside from the need of the organization for
income or funds.

Wherethereisno evidencethat the sale of raffleticketsisclosely related to apolitical event,
it is hard to conclude that it constitutes exempt function income. For example, where the drawing
isto be held at the annual meeting of arelated non-IRC 527 organization; the tickets are sold over
aperiod of several months by telephone and through the mail; the only reference to an event ison
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the back of the raffle ticket and merely indicates the date, time, and location of the drawing; the
raffle tickets do not constitute admission tickets to the annual meeting; there is no expectation or
requirement that ticket holders will attend the annual meeting at which the drawing occurs; and the
annual meeting is not political in nature, the raffle proceeds are not exempt function income. See,
e.g., TAM 98-47-006 (Aug. 11, 1998).

Onthe other hand, not all raffle proceeds are nonexempt functionincome. Proceeds of raffle
tickets sold in the context of a political event may constitute exempt function income, even though
the proceeds in the above example are not.

Proceeds from the sale of raffle tickets do
20.  Are proceeds from the sale of not qualify as proceeds from conducting bingo

raffle tickets bingo income? games under IRC 527(c)(3)(D). As discussed
previoudy, IRC 527(c)(3)(D) applies solely to
bingo income. Other games of chance, including
raffles, are excluded.

Yes, a political organization may receive
21. May a political organization exempt function income indirectly. Both the
r eceiveexernpt functionincome |eg|§ aive hlsiory and administrativei nterpretatl ons
indirectly? accept that where an IRC 527 transfers exempt
function incomeit has received from denominated
sources to a second organization, the political
contribution character of such amounts passes
through so that it can be characterized as exempt function income to the second organization. See
S. Rep. 1357, 93d Cong. 2d Sess. 22 (1974), 1975-1 C.B. 517, 532; G.C.M. 39178 (Mar. 6, 1984);
PLR 83-16-079 (Jan. 18, 1983).

During atax year, if apolitical organization
22. What isthe tax effect of using makes an insubstantial amount of expenditures
amounts from a " segregated from a segregated fund for non-exempt function
fund" to make expenditures activities, there are no income tax consegquencesto
for non-exempt function the organization. Reg. 1.527-2(b)(1). The only
activities? exceptions to this genera rule are when the
expenditure isillega or for an illegal activity, or
the expenditure directly or indirectly financially
benefitsthe political organization. Theregulations
specifically provide for those two types of expenditures to be included in the gross income of the
political organization, even wheninsubstantial inamount. Reg. 1.527-5(a). If non-exempt function
expenditures in a tax year are more than insubstantial, however, the fund is not treated as a
segregated fund for that year. Reg. 1.527-2(b)(1). If thefund isnot treated as a segregated fund for
atax year, then al amounts set asidein that fund during such year areincluded in grossincome with
no exclusion available for exempt function income since the receipts were not properly segregated
for theyear. Thus, al amounts the political organization receives during the year that it placed in
that fund, less available deductions, will constitute taxable income to it.
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If an organi zation makes more than an insubstantial amount of expendituresfor non-exempt
function activities from a segregated fund in more than one year, the facts and circumstances may
indicate that the fund was never asegregated fund. Reg. 1.527-2(b)(1). In that case, the exclusion
from grossincome for exempt function incomewould not be avail ablefor the political organization
in prior years.
E The Service has not devel oped abright-line
23. What amount of expenditures test for determini ng what is a more than an

ismorethan insubstantial? insubstantial  amount of non-exempt function
expenditures. Law developed under the "no
substantial part" test that pertains to lobbying by
charitable organizations provides some guidance,

however.

One frequently cited decision held that lobbying activities constituting five percent of total
activities of an organization were not substantial. Seasongood v. Commissioner, 227 F.2d 907 (6th
Cir. 1955). InHaswell v. United States, 500 F.2d 1133 (Ct. Cl. 1974), cert. denied, 419 U.S. 1107
(1975), the court held that 1obbying activities constituting between 16.6 percent and 20.5 percent of
total expenditures were substantial. (The figures varied with the yearsinvolved and the method of
calculation.)

As noted above, IRC 527(e)(1) defines a

24. What effect do substantial political organization as being organized and
non-exempt function operated primarily for the purpose of directly or

expenditures have on the indirectly accepting contributions or making
exempt status of a political expenditures, or both, for an exempt function, and
Organization? Reg 1527—2(8)(3) prowd% that a pOIItlcal

organization may engage in non-exempt function
activity, provided the activity is not primary.
Therefore, the demise of a political organization's
segregated fund because of substantial non-exempt function expenditureswould not necessarily have
an adverse tax effect on any other segregated funds maintained by the political organization or on
the political organization'sstatusunder IRC 527 (assuming it had incomein other segregated funds),
so long as, after taking all facts and circumstances into account, the political organization's exempt
function activitieswere primary. If the political organization's non-exempt function activitieswere
primary, however, it would lose its tax status under IRC 527.

An organization that |osesits exempt status
25. How is an organization taxed under IRC 527 is subject to federal income tax

that loses its exempt status under general tax principles. Depending on the

under IRC 5272 organization's structure, it may be subject to tax as
a corporation (see Rev. Rul. 74-21, 1974-1 C.B.
14), or asatrust (see Rev. Rul. 74-23, 1974-1 C.B.
17). However, a political organization that is not
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treated astax-exempt becauseit failed to filearequired Form 8871 will be taxed in accordance with
IRC 527(i)(4). (Seethediscussion in Section B, above.)
. Expenditures that are illegal, or for an
26. What is the tax effect of activity that is judicially determined to be illegal,

making expenditures that are are never considered to be for exempt function

illegal ? activities. Reg. 1.527-2(c)(4). Thus, if such
expenditures are more than insubstantial, the fund
will not be considered a segregated fund for the
taxable year. In addition, the amount of such
expendituresisincluded in the political organization'staxableincomefor theyear in which they are
made, even where the amount of the organization's expenditures for non-exempt function activities
is not substantial (so asto cause all receipts of that segregated fund during relevant periods not to
beexempt functionincome). Reg. 1.527-5(a)(2). However, amountswill not beincludedin political
organi zation taxable income more than once (that is, because they were not properly segregated and
because they were expended illegally or for an illegal activity). The prohibition on illegal
expendituresisintended to apply to criminal activities and not to violations of civil law, regulation,
or administrative rule.

It should be noted Reg. 1.527-5(a)(2) specifically providesthat expensesincurred in defense
of suitsagainst the political organization are not treated astaxableincometoit. Similarly, voluntary
reimbursement to the participants in the (alleged) illegal activity for similar expenses incurred by
them are not taxable to the organization if it can demonstrate that such payments do not constitute
apart of the inducement to engage in the illegal activity or part of the agreed upon compensation
therefor. However, if the organi zation entered into an agreement with the participantsto defray such
expenses as part of the inducement, such paymentswould be treated as an expenditure for anillegal
activity.

E Expenditures for non-exempt function
27.  What is the tax effect of activities that directly or indirectly financially
mak|ng non_exernpt function benefit a pOIItlcal Organization (for example, the
expenditures that financially purchase of an office building for the production of
benefit the political income), will result in the fund not being
organization? considered a segregated fund for the taxable year if
such expenditures are more than insubstantial. In
addition, the amount of such expenditures is
included in the political organization's taxable
income for the year in which they are made, even where the amount of the organization's
expendituresfor non-exempt function activitiesisnot substantial (so asto causeall amountsreceived
during relevant periods not to be exempt function income). Reg. 1.527-5(a)(1). Amountswill not
beincluded in political organization taxable income more than once, however (that is, because they
were not properly segregated and because they were expended for an activity financially benefiting
the organization).
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Reg. 1.527-5(a)(1) containsspecific examplesof whenapolitical organization'sexpenditures
on facilities or equipment will and will not beincluded in itstaxableincome. It providesthat if the
organization expends exempt function income for making an improvement or addition to its
facilities, or for equipment, that is not necessary for or used in carrying out an exempt function, the
amount of theexpenditurewill beincludedinthepolitical organization'staxableincome. It proceeds
to state, however, that if apolitical organization expends exempt function income to make ordinary
and necessary repairs on the facilities it uses in conducting its exempt function, such amounts will
not be included in its taxable income.

Loans made by a political organization are

28. How are loans made by a "expenditures' of theorganization. IRC 217(b)(3).
political organization treated? The treatment of a particular loan depends on

whether it isfor an exempt function activity.

Y es, transfersto other organizationsmay be
20. Are transfers to other allowable exempt function expenditures.
Organizationsauowab]e’? IRC 527(d) SpeCIfleS certain situations where a
political organization's transfers to other
organizations are not treated as amounts expended
for the personal use of the candidate or any other
person; instead, they are treated as exempt function expenditures. The alowable transfers are as
follows:

(A)  Contributions to or for the use of another IRC 527 political
organization or newsletter fund;

(B)  Contributionsto or for the use of any tax-exempt public charity that
isdescribed in IRC 509(a)(1) or (2); and

(C©)  Depositsmadeto the general fund of the Treasury or the general fund
of any State or local government.

IRC 527(d) specifically provides, however, that no deduction will beallowed for transferred
amounts. See also Reg. 1.527-5(b). Furthermore, this provision does not apply to any amount
transferred in satisfaction of aliability of the candidate or other person. For example, an amount
paid to the general fund of the U.S. Treasury in satisfaction of the candidate's tax liability will be
included in the candidate's gross income and is not an exempt function expenditure.
Reg. 1.527-5(a)(1).
e Asdiscussed above, IRC 527(d)(2) provides
30. Whatis"toor for theuseof" a that amounts contributed "to or for the use of" an

tax-exempt public charity? organization exempt from tax under IRC 501(a)
and described in IRC 509(a)(1) or 509(a)(2) will
not be considered diverted for the personal benefit
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of any individual. Seealso Reg. 1.527-5(b)(2). IRC 509(a) providesthat an organization described
in IRC 501(c)(3) isa private foundation unless it meets one of four tests, including those set forth
in IRC 509(a)(1) and 509(a)(2).

For example, in PLR 94-25-032, a private foundation requested a ruling that contributions
to it from campaign committees would be considered "for the use of" organizations meeting the
requirements of IRC 527(d)(2). Asaprivate foundation, it did not meet these requirements itself.
However, it had been formed to make contributions to colleges or universities to fund scholarships
for students who need or deserve monetary assistance to further their education and to make
contributions to other organizations recognized as public charities under IRC 501(c)(3) and
IRC 509(a)(1). Similarly, upon dissolution, its assets would be distributed to an organization
described in IRC 501(c)(3) and IRC 509(a)(1). Under the law of the state in which the private
foundation was incorporated, it was considered a charitable trust and the Attorney General, as well
asany other person with asufficient special interest under aliberal standing rule, may bringanaction
to enforce proper administration of the charitable trust.

Under IRC 170(c), a deduction is alowed for contributions "to or for the use of" certain
enumerated organizations, including charitable organizations. In that context, the Supreme Court
has stated that "a gift or contribution is 'for the use of' a qualified organization when itisheld ina
legally enforceable trust for the qualified organization or in asimilar legal arrangement.” Davisv.
United States, 495 U.S. 472, 485 (1990). The Court stated further:

A defining characteristic of a trust arrangement isthat the beneficiary hasthelegal
power to enforce the trustee's duty to comply with the terms of the trust. See, e.g.,
3 W. Fratcher, Scott on Trusts § 200 (4th ed. 1988); 1 Restatement of Trusts § 200
(1935). A qualified beneficiary of a bona fide trust for charitable purposes would
have both theincentive and legal authority to ensurethat donated fundsare properly
used. If thetrust contributesfundsto a range of charitable organizations so that no
single beneficiary could enforce its terms, the trustee's duty can be enforced by the
Attorney General under thelaws of most States. See4A W. Fratcher, Scott on Trusts
§391 (4th ed. 1989); G. Bogert, Trustsand Trustees§ 411 (2d ed. 1977). Id. at 483.

Applying these principlesto the identical language in IRC 527(d)(2), PLR 94-25-032 held
that a contribution by a political organization will be considered "for the use of" an organization
meeting the requirements of IRC 527(d)(2) if itisheld in alegally enforceabletrust or similar legal
arrangement. In this situation, although the organization may contribute its funds to a number of
organizations, itislegally required to distribute it only to organizations described in IRC 501(c)(3)
and IRC 509(a)(1); that requirement may be enforced by the Attorney General of the state in which
the private foundation wasincorporated. Accordingly, contributionsto that private foundation will
be considered "for the use of" organizations described in IRC 527(d)(2).

Although contributions to that private foundation would qualify under IRC 527(d)(2),
contributionsto many privatefoundationswould not. In PLR 94-25-032, theorganization'sactivities
were strictly limited to making contributions to organizations that qualified under IRC 527(d)(2).
In many cases, private foundationsare not so limited. They frequently carry on their own charitable
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programs or they may be formed to contribute to IRC 501(c)(3) organizations, without regard to the
their privatefoundation status. Inaddition, whether particular provisionsin afoundation'sgoverning
instrument create an enforceable charitable trust or similar arrangement is a question of state law;
provisionssuch asthose present in PL R 94-25-032 might not create an enforceabl etrust arrangement
under the laws of adifferent state. Inthose cases, contributionsto the private foundation would not
qualify as"for the use of" organizations meeting the requirements of IRC 527(d)(2).

Under the principles discussed in thisruling, acontribution by apolitical organization to an
IRC 501(c)(3) organization that is not a private foundation because it is described in IRC 509(a)(3)
may sometimes be considered "for the use of" an organization meeting the requirements of
IRC527(d)(2). AnIRC509(a)(3) organizationisrequired to operatefor the exclusive benefit of one
or more specified IRC 509(a)(1) or IRC 509(a)(2) organizations and must be operated, supervised,
or controlled by or in connection with one or more of those organizations. 1f, under state law, such
an organization is considered a charitable trust or similar arrangement, the amounts contributed to
the IRC 509(a)(3) organization would qualify under IRC 527(d)(2).
E Asindicated in the response to the previous
31. When will an individual question, the general principle hereisthat amounts
receivegr ossincomeasaresult expended by the politica organization for an
of expend|tures by a p0||t|ca] exempt function, as defined in IRC 527(6)(2), are
organization? not income to the individual on whose behalf such
expenditures are made. Thus, for example, a
political organizationmay reimburseanindividual's
actual expenses for travel to political fundraising
events; such amounts are expenditures for an exempt function and therefore are not income to the
individual. Reg. 1.527-2(c)(5)(i) and 5(a)(1).

The opposite result isreached, however, where a political organization makes expenditures
for non-exempt function activities, using amountsin its segregated fund, to an individual for hisor
her personal use. Inthat case, the individua on whose behalf the expenditures are made will bein
receipt of income, in the amount of the expenditure, for the taxable year in which the amount is
received.
E Reg. 1.527-5(8)(1) provides that amounts
32.  What determines whether a are expended for the personal use of an individual

payment ismadefor " per sonal where adirect or indirect financial benefit accrues

use?" tosuchindividual. "Personal use" isnot limited to
direct financial benefit, but includes (for example)
the benefit an individual derives from directing
funds to a third party. See Estate of Geiger v.
Commissioner, 352 F.2d 221 (8th Cir. 1965).

Note that whether an individual benefiting from such expenditures receives taxable income
depends on general income tax principles, that is, whether such amounts are includable in the
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individual's grossincome pursuant to IRC 61 and whether an exclusion (for example, asagift under
IRC 102), is available for such amounts.
] If the loan is properly documented and
33. s repayment of aloan from a otherwise treated as a |Oan, repayment of theloan

candidate to a po] itical will not betreated asan expenditure by thepOIItlcal

Organization included in the Organization for the benefit of the Candidate, and

Candidate'sgrossincome’? the repayment will not be includable in the
candidate's gross income under IRC 527(d). See,
e.g., PLR 81-17-207 (Jan. 30, 1981). (The PLR
also concludes that the political organization may
pay interest on the loan from the candidate, and such interest will be includable in the candidate's
grossincome.)

Reg. 1.527-5(c)(1) provides that excess
34. How are excess campaign campaign funds (funds controlled by a political

fundstreated? organization or other person after a campaign) are
treated as expended for the persona use of the
person having control of the ultimate use of the
funds except to the extent that the political

organization does either of the following:

(A)  The excess funds are transferred within a reasonable period of time in
accordancewith IRC 527(d) (contributed to or for the use of another IRC 527
political organization or newsletter fund; contributed to or for the use of an
IRC 509(a)(1) or (2) public charity; or deposited in the general fund of the
U.S. Treasury or in the general fund of a State or local government); or

(B)  The excess funds are held in reasonable anticipation of use by the political
organization for future exempt functions.

Therefore, a political organization's expenditure of excess campaign funds from one
campaign to pay expenses of the candidate's campaign for asecond office arefor an exempt function
and do not result in income to the candidate. Rev. Rul. 79-13, 1979-1 C.B. 208. Similarly, an
elected legislator may expend surplus campaign funds to defray expenses of attending a political
convention, an exempt function activity, without receiving taxableincome. Rev. Rul. 79-12, 1979-1
C.B. 208.

Reg. 1.527-5(¢c)(2) providesthat if theindividual controlling the funds dies, theincomewill
beincluded as part of the decedent's gross estate unlessthefundsaretransferred to the organizations
or fundsdescribed above within areasonabl e period of timeor unlessthe decedent provided for such
atransfer.
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35.

What is a " reasonable period
of time for transfer of excess
campaign funds" or
" reasonableanticipation of use

The determination of what is a reasonable
period of time for transfer of excess campaign
funds or reasonable anticipation of use for future
exempt functions is based on the facts and
circumstances of the particular situation. Some of

the facts and circumstances to be considered are
(1) whether there are outstanding expenses
remaining from the previous election, (2) whether
the candidate has announced an intention to seek
election in the future, and (3) the uses to which the excess campaign funds are currently being put.
For exampl e, areasonabl e period of timefor acampaign committeeto retain excess campaign funds
used to service adebt to an unrelated third party would be the period of debt service. Similarly, a
reasonabl e anticipation of use for future exempt functions exists when the candidate has announced
an intention to seek reelection. On the other hand, excess campaign funds that are unreasonably
retained when there are no outstanding debts from a previous election and the candidate has
announced an intention not to seek election to public office will be treated as expended for the
personal use of the person having control of the ultimate use of the funds. Reg. 1.527-5(c)(1).

for future exempt functions?"

Non-segregated funds are included in the
organization's taxable income when received.
IRC 527(c)(1). The only additiona tax effect
resulting from making an expenditure of
non-segregated funds may be a deduction from
taxable income (where a deduction is available
under IRC 527(c)).

36. What isthe tax effect of using
funds, other than segregated
funds, to make non-exempt
function expenditures?

F. Reporting and Disclosure Reguirements

Q) Periodic Reporting Requirements

A political organization may be required to

1. What are the periodic periodically report on Form 8872 contributions to
report i ng req uirements the organization and expenditures made by the
im posed upon p0| itical Organization. IRC 527(]), Rev. Rul. 2000-49,

organizations? Q&A-21 & Q&A-22.

Accepting contributions or making
expendituresfor an exempt function under IRC 527
during a calendar year triggers the requirement to
file periodic reports on Form 8872, beginning with
the first month or quarter in which the political
organization accepts contributions or makes

2. What trigger stherequirement
to file periodic reports on
Form 88727
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expenditures. IRC 527(j)(2). However, only those political organizations that accept contributions
or make expenditures with respect to a particular election for federal office (as defined in
IRC 527(j)(6)) are subject to the requirement to file pre-election reports for that election.
IRC 527())(2)(A)(i)(I1); Rev. Rul. 2000-49, Q& A-23.

No, IRC 527(j)(5) provides that some

3. Are all political organizations organizations are not subject to the Form 8872
requiredtofileperiodicreports periodic reporting requirement. The organizations
on Form 8872? excepted from these filing requirements are as

follows:

@ Organizations excepted from the requirement to file a Form 8871,

(b) State and local candidate committees; and

(© State and local committees of political parties.

All other political organizations, including state and local political action committees, are

subject to the reporting requirements of IRC 527(j), even if they file reports with state or local
election agencies. Rev. Rul. 2000-49, Q& A-24.

No, as discussed above in Section B,

4. Must astateor local candidate IRC 527 does not require organizations to have
or officeholder organize a formal organizational documents. Therefore, a
formal committee? candidate or officeholder does not need to organize

a formal committee to qualify for the exception
under IRC 527(j)(5) for committeesof stateor local
candidates. Rev. Rul. 2000-49, Q& A-25.

Y es, unless the organization meets one of

5. Must purely state and local the exceptions discussed above in question 3.

political organizations file Except as provided above, political organizations

Form 88727 that engage in exempt function activities solely

with respect to elections for state or local offices

are not excepted from the Form 8872 filing

requirements. Although thetiming of thereportsis

based upon federal elections, the requirement to file the reportsis based on accepting contributions

or making expenditures for an exempt function under IRC 527(e)(2), which includes attempting to

influence state or local elections. Therefore, unless a political organization meets one of the

exceptions discussed above, it is subject to the requirement of filing Form 8872 with the Service.
Rev. Rul. 2000-49, Q& A-26.
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As discussed above, organizations that

6. What if an organization reasonably anticipate that they will not receive
receives$25,000 or morein any $25,000 or more in annual gross receipts are not
taxable year ? required to file Form 8872. A political

organization that does, in fact, receive $25,000 in
any taxable year no longer qualifies for that
exception. Therefore, the organization must begin
filing Form 8872 unless it meets one of the other exceptions discussed above. IRC 527(j)(5). The
organization must file, within 30 days of receiving $25,000, any Form 8872 that would otherwise
have been due during the calendar year prior to that date. Rev. Rul. 2000-49, Q& A-27.

Political organizations subject to the
7. How often must the periodic periodic reporting requirement may choose to file

reports befiled? on a monthly basis or on a schedule that depends
upon whether it is an election year or non-election
year, but it must file on the same schedule basisfor
the entire calendar year. Rev. Rul. 2000-49,

‘ O ‘
Qo
>
)
03]

An €election year is any year in which a

8. What is an election year and regularly scheduled general election for federal
non-election year for pur poses office is held, i.e, any even-numbered year. A

of determining the due dates non-election year is therefore any odd-numbered

for filing Form 88727 year.

Political organizations that choose to file
0. When must the periodic monthly must file Form 8872 reports on the 20th
reports be filed if the day after the end of the month and shal be
organization files monthly? completeasof thelast day of the month. However,
in any year in which aregularly scheduled general
election is held (even-numbered years), these
organizationsshall not filethereportsregularly due
in November and December (i.e., the monthly reports for October and November). Instead, the
organizations must file a Form 8872 report twelve days before the general election (or fifteen days
beforeif posted by registered or certified mail) that contains information through the twentieth day
beforethegenera election. Theseorganizationsmust also fileareport no morethan thirty daysafter
thegeneral electionwhich shall containinformation through thetwentieth day after theelection. The
year end report is due by January 31 of the following year. IRC 527(j)(2)(B); Rev. Rul. 2000-49,
Q&A-30 & Q&A-31.
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E Political organizations that choose not to

10. When must the periodic file monthly must file semi-annual reports in
reports be filed if the non-election years (odd-numbered years). These
organization does not file reports are due on July 31 for the first half of the
monthly? year and, for the second half of the year, on January

31 of the following year. Rev. Rul. 2000-49,

Q&A-32. In an €lection year (even-numbered

years), these organizations must file quarterly

reports due on the 15th day after thelast day of the quarter, except that thereturn for thefinal quarter
shall bedueon January 31 of thefollowing year. 1naddition, the organizationsmust file pre-election
reports with respect to any election for which the organization receives a contribution or makes an
expenditure. These reports are due the 12th day before the election (the 15th day before if posted
by registered or certified mail) and must contain information through the twentieth day before the
election. The organizations must also file a post-general election report due thirty days after the
general election and containing information through the twentieth day after the election.
IRC 527(j)(2)(A); Rev. Rul. 2000-49, Q& A-33.

11.  What is an election for these  €lection year and what elections trigger the

pur poses? pre-election and post-general election reports, an
"election” is a general, special, primary, or runoff
electionfor aFederal office; aconvention or caucus
of a political party with authority to nominate a
candidate for Federal office; a primary election to select delegates to a national nominating
convention of a political party; or aprimary election to express a preference for the nomination of
individuals for election to the office of President. IRC 527(j)(6). Thus, an election for these
reporting requirements does not include elections that are purely state or local elections. When an
election involves both candidates for federal office and candidates for state or local offices, itisan
electionfor purposesof thereporting deadlines, but only those organi zationsthat make contributions
or expenditures with respect to the candidates for federal office are required to file the pre-election
reportsfor thoseelections. IRC527())(2)(A)(1)(I1). However, all periodic reportsfiled must contain
information about the contributions and expenditures within the reporting period, regardless of
whether they were accepted or made with respect to candidates for federal, state or loca office.
IRC 527(j); Rev. Rul. 2000-49, Q& A-34.

12.  What isageneral election? office held in even numbered years on the Tuesday
following the first Monday in November or an
election held to fill a vacancy in a Federal office
(i.e., aspecial election) that isintended to result in
the final selection of a single individual to the office at stake. See 11 C.F.R. § 100.2(b).
Rev. Rul. 2000-49, Q& A-35.

420



Election Year |ssues

13. How will "dection" under IRC 527(])(6) iISVi rtually identical to the definition
§ 527(j)(6) be inter preted? of "election” under the FECA (2 U.S.C. § 431(2)).
Organizations may rely on FEC interpretations of
the FECA definition in the absence of further
guidance from the Service. The FEC publishes
information concerning thefiling requirementsunder the FECA and thedatesfor filing thosereports,
including information on the dates of elections, on its Web Site at
http://www.fec.gov/pages/report.htm. Rev. Rul. 2000-49, Q& A-36.

E Thereportsmust includethe name, address,

14. What must the reports and (if anindividual) the occupation and employer,

contain? of any person to whom expenditures are made that
aggregate $500 or more in a calendar year and the
amount of such expenditure. Thereportsmust also
includethename, address, and (if anindividual) the
occupation and employer, of any person that contributesin the aggregate $200 or morein acalendar
year and the amount of such contribution. IRC 527(j)(3). However, an organization isnot required
to report independent expenditures, as defined in 8 301 of the FECA. IRC 527(j)(5)(E). This
reporting requirement only appliesto contributionsreceived or expendituresmadeafter July 1, 2000,
that are not made or received pursuant to binding contracts entered into before July 2, 2000.
Rev. Rul. 2000-49, Q& A-37.

E An independent expenditure is an

15. What is an independent expenditure by a person expressly advocating the
expenditure under § 301 of the election or defeat of a clearly identified candidate
FECA? for federal office which is made without

cooperation or consultation with any candidate for

federal office, or any authorized committee or agent
of such candidate, and whichisnot madein concert
with, or at the request or suggestion of, any candidate for federal office, or authorized committee or

agent of such candidate. See 2 U.S.C. §431(17). Rev. Rul. 2000-49, Q& A-38.

Thereport isfiled by sending asigned copy
16. Whereisthe Form 8872 filed? of Form 8872 to the Internal Revenue Service
Center, Ogden, UT 84201. The form must be
signed by an official authorized by the organization
to sign the report. Rev. Rul. 2000-49, Q& A-39.
Alternatively, the organization may file Form 8872 electronically instead, viathe IRS Web Site at
www.irs.gov/polorgs. Political organizations that have filed Form 8871 both electronically and in
writing will receive a user ID and password to enable them to file Form 8872 electronically.®

% Because the user ID and password are sent to all political organizations that file Form 8871 both electronically
and in writing, some organizations that are not required to file Form 8872 will receive a user ID and password.
Therefore, an organization should not assumethat it isrequired to file Form 8872 merely becauseit hasreceived auser
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Organizationsthat file Form 8872 electronically are not required to send acopy to Ogden, UT. See
News Release |R-2000-80 (Nov. 14, 2000).
E An organization that filed Form 8871 and
17.  Whatif apolitical organization doesnot filetherequired Form 8872, or which fails
does not file the required to include the information required on the
Form 88727 Form 8872, is subject to the payment of an amount
equal to the amount not disclosed on return
multiplied by the highest corporate tax rate,
currently 35 percent. IRC 527(j)(2);

Rev. Rul. 2000-49, Q& A-40.

(2 Annual Return Requirements

Political organizations that have taxable

1. Are p0||t|ca] organizations income in excess of the $100 specific deduction
required to file annual income allowed under IRC 527 are required to file an
tax returns? annual income tax return, the Form 1120-POL. In

addition, for taxableyearsbeginning after June 30,
2000, political organizations that have $25,000 or
more in gross receipts for the taxable year are
required to file the Form 1120-POL, without regard to whether they have taxable income.
IRC 501(c) organizations that are subject to tax under IRC 527(f)(1) are also required to file the
Form 1120-POL. IRC 6012(a)(6); Rev. Rul. 2000-49, Q& A-43. Thereturnisdue on or before the
15th day of the third month after the close of the organization's fiscal year. IRC 6072(b);
Rev. Rul. 2000-49, Q& A-44. Thus, for acalendar year taxpayer, the return is due on March 15 of
thefollowing year. Some organizationsthat do not have taxableincome or grossrecei ptsof $25,000
or more during a tax year nevertheless file a Form 1120-POL in order to start the statute of
l[imitations period running.

E Tax-exempt political organizationsthat are

2. Are political organizations required under IRC 6012(a)(6) tofileanincometax
required to file an annual return are also required to file Form 990 for taxable
information return? years beginning after June 30, 2000. IRC 6033(qg).

Tax-exempt political organizations with gross

receipts less than $100,000 and assets of less than

$250,000 may file Form 990-EZ. Tax-exempt
political organizationswith gross receipts of less than $25,000 are not required to file Form 990 or

Form 990-EZ. Rev. Rul. 2000-49, Q& A-45. Thereturnisdue on or before the 15th day of thefifth

month after the close of the organization'sfiscal year. Thus, for acalendar year taxpayer, Form 990

isdue on May 15 of the following year. Rev. Rul. 2000-49, Q& A-46.

ID and password from the Service.
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A political organization that fails to file a
3. What if the political required Form 1120-POL or Form 990 or fails to

organization fails to file include required information on those returns is

Form 1120-POL or Form 990?  subject to a penalty of $20 per day for every day
such failure continues. The maximum penalty
imposed with regarding any onereturnisthe lesser
of $10,000 or 5 percent of the gross receipts of the
organization for theyear. Inthe case of an organization having gross receipts exceeding $1,000,000
for any year, the penalty is increased to $100 per day with a maximum penalty of $50,000.
IRC 6652(c)(1)(A); Rev. Rul. 2000-49, Q& A-47.

(©)) Public Disclosure Requirements

Y es, Form 8871 (including any supporting

1. Are the reports, returns, and  papers), and any letter or other document the
notice of status filed by a Interna Revenue Service issues with regard to
po“tica| Organization pub“c]y Form 8871, will beopen to puinCinSpeCtionatthe
available? Service's National Office. IRC 6104(a);

Rev. Rul. 2000-49, Q& A-19. Form 8872 will be
madeavailablefor publicinspection by the Service.
IRC 6104(b) and IRC 6104(d)(6);
Rev. Rul. 2000-49, Q& A-41. Form 1120-POL and Form 990 for taxabl e years beginning after June
30, 2000 will be made available for public inspection by the Service. [IRC 6104(b);
Rev. Rul. 2000-49, Q& A-48. Contributor information must bedisclosed tothe public. IRC 6104(b)
and IRC 6104(d)(3)(A).

In addition, the organizationisrequired to make acopy of thesematerialsavailablefor public
inspection during regular business hours at the organization's principal office and at each of its
regional or district offices having at |east three paid employees by the public in the same manner as
applications for exemption and annual information returns of IRC 501(c) organizations are made
available. It must also provideacopy to any person requesting acopy inperson or inwriting without
charge other than a reasonable charge for reproduction and postage in the same manner that
IRC 501(c) organizations provide copies of their applications and annual returns. IRC 6104(d)(1);
Rev. Rul. 2000-49, Q&A-19, Q&A-41 & Q&A-48. The organization only needs to make its
Form 1120-POL and Form 990 available for athree-year period after filing. IRC 6104(d)(2).
. A penalty of $20 per day will beimposed on
2. What isthe penalty for failure any person with a duty to comply with the public

to comply with the public inspection requirement for each day a failure to

inspection requirement? comply with the requirement to make the
Form 8871 available continues.
IRC 6652(c)(1)(D); Rev. Rul. 2000-49, Q& A-20.
Similarly, apenalty of $20 per day will beimposed
on any person with a duty to comply with the public inspection requirement for each day afailure
to comply with the requirement to make the Form 8872, Form 1120-POL or Form 990 continues.
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The maximum penalty that may be incurred for any failure to disclose any one report is $10,000.
IRC 6652(c)(1)(C); Rev. Rul. 2000-49, Q& A-42 & Q& A-49.

Yes. Under IRC 6104(d), the Service is

3. Is the Service required to required to provide upon the Internet a list of
provide a list of organizations organizations that have filed the notice, including
that have filed Form 88712 the name, address, electronic mailing address, the

contact person, and the custodian of recordswithin
five business days of receiving the notice from
political organizations. Thislistingisavailableon
theIRSWeb Siteat www.irs.gov/polorgsunder "Noticesand Reports,” wherethe Service hasposted
all filed Forms 8871 and Forms 8872.

Asdiscussed above, the Serviceiscurrently
4. Are filed forms posted on the postingal filed Forms8871 and Forms 8872 onthe

IRS Web Site considered IRS Web Site at www.irs.gov/polorgs. Aslong as

"widely available" ? the organization providestheIRSWeb Siteaddress
to the person making the request for copies of the
forms, the forms are considered widely available
under Reg. 301.6104(d)-3. Rev. Rul. 2000-49,

Q&A-19 & Q&A-41.

G. Special Rules for Principal Campaign Committees

For purposes of IRC 527, a "principal
1. What isa" principal campaign campaign committee” is the political campaign

committee?" committee designated by a candidate for Congress
asthecandidate'sprincipal campaign committeefor
purposes of 8§ 302(e) of the FECA (2 U.S.C.
8432(e)). IRC527(h)(2)(A). Therefore, principal
campaign committeesof candidatesfor public offices other than thosein the United States Congress
cannot qualify for treatment as a " principal campaign committee”" under IRC 527.

E A candidate for Congress may only

2. What aretherulesrelatingto  designate one committee as a principal campaign
designation of a principal committeeat any timeand, unlessthe candidate has
campaign committee? only one campaign committee, must make the

designation in the manner specified in the
regulations. IRC 527(h)(2)(B). No political
committee may be designated as the principal
campaign committee of morethan one candidatefor Congressand no committeethat supportsor has
supported more than one candidate for Congress may be designated as a principal campaign
committee. Reg. 1.527-9(a).
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Designationismadeby attaching astatement to the committee'sForm 1120-POL ineachyear
thedesignationisdesired. Thestatement must containthe name, address, and taxpayer identification
number of the candidate and of the committee. Reg. 1.527-9(b). Revocation of the designation may
be made only with the consent of the Commissioner in accordance with the procedures outlined in
Reg. 1.527-9(c).

Thepolitical organizationtaxableincomeof
3. What is the tax treatment of a a principal campaign committee is taxed at the

principal campaign committee? graduated rates under IRC 11(b) rather than the
highest rate specifiedin IRC 11(b). IRC527(h)(1).

Asnoted above, acampaign committeewill
4. May a principal campaign not qualify asaprincipal campaign committeeif it
committee make contributions supports more than one candidate for Congress.
to campaign committees of Reg. 1.527-9(a). This requirement in the
other candidates? regulationsrefersto and adoptsthe requirements of
theregulationsunder the FECA. Thoseregulations
providethat support does not include contributions
by an authorized campaign committee to an
authorized campaign committee of another candidate that aggregate $1,000 or less per election. 11
C.F.R. 8 102.12(c). Therefore, a political organization will not qualify as a principal campaign
committee if it contributes more than $1,000 per election to another candidate for Congress.
However, if the committee's contributions to another Congressional candidate aggregate $1,000 or
less per election, then it will continue to qualify as a principal campaign committee under
IRC 527(h).

For purposes of construing the phrase "amounts aggregating $1,000 or less per election,”
primary and general elections are considered separate elections. Therefore, where a principal
campaign committee contributed $2,000 to the authorized committee of a candidate for Congress,
but designated $1,000 for the candidate's primary election and $1,000 for the general election, the
contribution did not disqualify the committee from treatment as a principal campaign committee
under IRC 527(h) because the $1,000 limit per election was not exceeded. See, eg.,
TAM 92-24-002 (Feb. 19, 1992) and TAM 93-20-002 (Jan. 14, 1993).

Becausethe requirements of IRC 527(h) areimposed by reference to FEC rules and because
those rules only concern federal elections, there is no limitation imposed upon the amount of
contributionsaprincipa campaign committee may make to candidates for nonfederal officesor the
number of nonfederal candidates it may support. This point is aso covered in TAM 92-24-002,
which concludes that a principal campaign committee's contributions of $3,000 to the campaign
committee of alocal judge and $2,000 to the committee of amayoral candidate had no effect upon
its status as a principal campaign committee under IRC 527(h).

425



Election Year |ssues

5. What if apolitical organization ~ Principal campaign committee under IRC 527(h)
no longer qualifies as a solely because it supports more than one candidate
principal campaign committee for Congress, but otherwise meetstherequirements
because it supports more than for apolitical organization, will continueto qualify
one candidate? as a political organization. Contributions to

another political organization are exempt function

expenditures. Therefore, the political organization
taxable income would be taxed at the highest rate

specified in IRC 11(b) rather than at the graduated rates. IRC 527(b).

E A principal campaign committee is not

6. Does a p0| itical or ganization requi red to terminate Immedlately followi ng an
continue to qua“fy as a election. It may remain in existence for a
principal campaign committee reasonable period of time in order to wind up the
when its candidate is not affairs of the campaign without losing its status as
seeki ng r eelection to a apolitical organization. Similarly, acandidate may
Congressional office? have the political campaign committee continuein

existence between election cycles for use in a
reelection effort. During those periods, the political
organization will continue to qualify asaprincipal
campaign committee under IRC 527(h). However, once a candidate indicates an intention not to
seek reelection, the political campaign committee may retain its status as a principal campaign
committee only for the period of time reasonably necessary to wind up the affairs of the campaign.
If the committee remainsin existence longer than isreasonably necessary, or isconverted to another
use, then its status as aprincipal campaign committee will be terminated, evenif it still qualifiesas
apolitical organization. The determination of whether the committee has remained in existence
longer than reasonably necessary or has been converted to another use is based on the facts and
circumstances of the situation. Some factors to be considered are whether the candidate has taken
any steps towards seeking election for a different office, whether the political expenditures of the
committee are primarily in support of the candidate's campaign activities (either past or future), and
whether the committee makes substantial non-political expenditures.

H. Special Rules for Newsletter Funds

To be subject to income tax only as a
1. What must a newdetter fund political organization under IRC 527, a newsletter

dotobeapolitical organization fund must be described in IRC 527(g). (To the

under IRC 5272 extent newsletter fund expenses are deductible by
a public office holder under IRC 162(a), the fund
may also satisfy the requirements to be a political
organization asdescribed in IRC 527(e)(1). Inthat
case, therulesregarding political organizationsgenerally apply in determining the organization'stax
treatment, and not the rules regarding newspaper funds.)
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To be described in IRC 527(g), a fund must meet three requirements. First, it must be
established and maintained by an individual who holds, has been elected to, or is a candidate for
nomination or election to, any federal, state, or local elective public office. Second, the fund must
be established for use by such individual exclusively to prepare and circulate the individua's
newsletter (the"organizational test"). Third, thefund must be maintained for use by suchindividual
exclusively to prepare and circulate the individual's newsletter (the "operational test").
IRC 527(g)(1); Reg. 1.527-7(a).

Newsletter funds are subject to the same rules regarding taxable income as other IRC 527

organi zations, except that they are not allowed to take the specific $100 deduction. Therefore, if a
newsletter fund has any political organization taxable income, it must file Form 1120-POL.

] All amounts received by a newsletter fund

2 Must a newsletter fund (and income thereon) must be segregated for use

maintain a" segregated fund?" for the newdletter fund's exempt function. If

amountsare not properly segregated, thefundisnot

IIII——==8._described in IRC 527(g).  Unlike political

organizations generally, which must be organized

and operated primarily for their exempt purpose, newsl etter funds must be used exclusively for the

preparation and circulation of the newsletter. Compare IRC 527(e)(1) to IRC 527(g)(1).

E The exempt function of a newsletter fund

3. What isthe exempt function of ~ consists solely of preparing and circulating the

anewdetter fund? newsletter. IRC 527(g)(2)(A); Reg. 1.527-7(c).
Consequently, its expenditures must be
characterizable as preparation and circulation
expenditures, for example, expenditures for
secretarial services, printing, addressing, and mailing. Campaign activitiesthat are not attributable
to the preparation and circulation of the candidate's newsd etter are not exempt function activities of
anewdletter fund. IRC 527(g)(2); Reg. 1.527-7(c).

No, the assets of anewdletter fund may not
4. May newsetter fund assets be be used for Campaign activities. Reg 1527-7(d)
used for Campa] gn activities? prOVideS that the exempt function of a newsd etter

fund does not include the following items:
|

(A)  Expenditures for an exempt function as defined in Reg. 1.527-2(c);
or

(B) Transfers of unexpended amounts to a political organization
described in IRC 527(e)(1).
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Reg. 1.527-7(e) provides that excess
5. What are the rules re]ating to news etter funds (fundS held by a news etter fund

excess funds held by a that has ceased to engage in the preparation and

newsletter fund? circulation of the newsletter) are treated as
expended for the persona use of the person who
has established and maintained the fund, except to
the extent that within a reasonable period of time
the organization does one of the following with the excess funds:

(A)  They are contributed to another IRC 527(g) newsletter fund,;

(B)  They are contributed to or for the use of an IRC 509(a)(1) or (2)
public charity; or

(C)  They are deposited in the general fund of the U.S. Treasury or in the
general fund of a State or local government.

] If anewsletter fund makesany expenditures
6. What is the tax effect of for non-exempt function activities (including

making expenditures for pOlItlcal activities that are exempt function

non-exempt function activities? activities for other political organizations), itisno
longer exclusively operated for the purposes set
forth in IRC 527(g) and, consequently, it loses its
exempt status as an organization described in that
subparagraph. See also Reg. 1.527-7(a) and (c).

Generdly, loss of exempt status will operate prospectively, and the newsletter fund will be
taxed pursuant to IRC 527 for prior periods. However, where anewsd etter fund makes expenditures
for non-exempt function activities, the facts and circumstances may indicate the fund was never
established and maintained exclusively for an exempt function. In that case, loss of exempt status
will operate retroactively, and the newsletter fund will not be taxed pursuant to IRC 527 for prior
periods. Reg. 1.527-7(a).
] If anewsletter fund loses its exempt status
7. What is the tax effect of a as an organization described in IRC 527(g), the

newsletter fund losi ng its individual who established and maintains the fund

exempt status? will be held to be in receipt of income in the
amount of any expenditures made by the fund for
non-exempt function activities during the period
prior to loss of exempt status. In addition, future
contributionsto the fund will constituteincometo suchindividual. If lossof exempt status operates
retroactively, past contributions may aso constitute income to such individual, for the periodsin
which received by the fund. Reg. 1.527-7(a). See Rev. Rul. 73-356, 1973-2 C.B. 31 (concerning
tax treatment of non-exempt newsletter funds).
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Political Organizations and IRC 6113

IRC 6113 requires IRC 527 political

1. What are the general organizations (aswell asIRC 501(c) organizations
requirements of IRC 6113 for that are ineligible to receive tax deductible
political organizations? charitable contributions) to disclosein "an express

statement (in aconspicuousand easily recognizable
format)," the nondeductibility of contributions
during fundraising solicitations. A fundraising
solicitation isany solicitation of contributions or giftsthat is made in written form, by television or
radio, or by telephone, but does not include any letter or telephone cal that is not part of a
coordinated fundraising campaign soliciting more than 10 persons during the calendar year. This
requirement does not apply to political organizations that normally do not have gross receiptsin
excess of $100,000 during atax year, athough two or more organizations may be treated as one
organization where necessary to prevent the avoidance of this provision through the use of multiple
organizations.

Notice 88-120, 1988-2 C.B. 454, provides detailed guidance, including safe harbors, on the
application of IRC 6113. The following questions and answers are based upon Notice 88-120.

E A political organization's solicitations for

2 What are examples of all voluntary contributions as well as solicitations
solicitations that must contain for attendance at testimonialsand other fundraising
the disclosur e statement? events must include the disclosure statement. For

example, solicitations by a political organization
for contributions to a Congressional campaign
committee must include the disclosure statement.
Solicitations for memberships and annual dues, as well as solicitations for membership and dues
renewals, are also subject to the requirements of IRC 6113.

Situations where apolitical organization is

3. What are examp]es of not required to make the IRC 6113 disclosure
situations that do not require statement include billing advertisers in its
the disclosur e statement? publicationsand billing attendees at aconferenceit

conducts (as distinguished from a testimonial or

fundraising event). General material discussing a

political candidacy and requesting persons to vote

for the candidate or "support” the candidate need not include the disclosure statement unless the
material specifically requests either afinancial contribution or a contribution of volunteer services
on behalf of the candidate.
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E In determining whether an organization has

4. When does an organization annual gross receipts that do not normally exceed
have annual grossreceiptsthat $100,000, the Service will generaly follow the
do not normal |y exceed prl nci pIeS set forth in Reg 16033-2(9) and Rev.
$100,000? Proc. 83-23, 1983-1 C.B. 687, which providerules

for determining annual gross receipts with respect

to the similar exception from the filing of annual
information returns for small organizations. In
genera, theserules set out athree year average asthe basic rule. The organization must include the
required disclosure statement on al solicitations made more than 30 days after reaching $300,000
in gross receipts for the three year period of the calculation. For example, if on July 1 of the third
year of acalculation (for an organization with a calendar year accounting period) the organization
reaches $300,000 in total gross receipts for the prior two years and the first six months of the third

year, it must include the required disclosure statement on all solicitations no later than August 1.

A local, regional, or state chapter of an organi zation with grossrecei ptsunder $100,000 must include

the disclosure statement inits solicitationsif at least 25 percent of the money solicited will goto the

national, or other, unit of the organization that has annual gross receipts that exceed $100,000
because the solicitation is considered as being in part on behalf of such unit of the organization.®

] In the case of asolicitation by mail, leaflet,

5. What is a qualifying print or advertisement, Notice 88-120 provides that the
medium format? organization will have satisfied IRC 6113 if the

following four requirements are met:
|

(A)  The solicitation includes whichever of the following statements the
organization deems appropriate: "Contributions or giftsto [name of
organization] are not deductible as charitable contributions for
Federal income tax purposes,” "Contributions or gifts to [name of
organization] are not tax deductible,” or "Contributions or gifts to
[name of organization] are not tax deductible as charitable
contributions;"

(B) Thestatementisin at least the same sizetype asthe primary message
stated in the body of the letter, leaflet, or ad;

(C©)  Thestatement isincluded on the message side of any card or tear-off
section that the contributor returns with the contribution; and

(D) The statement is in the first sentence in a paragraph or itself
constitutes a paragraph.

3 Also, if atrade association or labor union with over $100,000 in annual gross receipts solicits fundsthat will pass
through aPA C with lessthan $100,000in grossrecei pts, the solicitation must contain the required disclosure statement.

430



Election Year |ssues

In the case of a solicitation by telephone,
6. What isa qua| |fy|ng tel ephone Notice 88-120 provi des that the organization will

solicitation for mat? have satisfied IRC 6113 if the followi ng three
reguirements are met:

(A)  The solicitation includes whichever of the following statements the
organization deems appropriate: "Contributions or giftsto [name of
organization] are not deductible as charitable contributions for
Federal income tax purposes,” "Contributions or gifts to [name of
organization] are not tax deductible,” or "Contributions or gifts to
[name of organization] are not tax deductible as charitable
contributions;"

(B) The statement is made in close proximity to the request for
contributions, during the telephone call, by the telephone solicitor;
and

(C)  Any written confirmation or billing sent to a person pledging to
contribute during the telephone solicitation complies with the
requirements for print medium solicitations set forth above.

] In the case of a solicitation by television,

7. What is a qualifying television Notice 88-120 provides that the organization will

solicitation format? have satisfied IRC 6113 if the following two
regquirements are met:

(A)  The solicitation includes whichever of the following statements the
organization deems appropriate: "Contributions or giftsto [name of
organization] are not deductible as charitable contributions for
Federal income tax purposes,” "Contributions or gifts to [name of
organization] are not tax deductible,” or "Contributions or gifts to
[name of organization] are not tax deductible as charitable
contributions;" and

(B)  If the statement is spoken, it isin close proximity to the request for
contributions; if the statement appears on the television screen, it is
in large, easily readabl e type appearing on the screen for at least five
seconds.
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] In the case of asolicitation by radio, Notice

8. What is a qualifying radio 88-120 provides that the organization will have
solicitation format? satisfied IRC 6113 if the fO”OWing two

reguirements are met:
|

(A)  The solicitation includes whichever of the following statements the
organization deems appropriate: "Contributions or giftsto [name of
organization] are not deductible as charitable contributions for
Federal income tax purposes,” "Contributions or gifts to [name of
organization] are not tax deductible,” or "Contributions or gifts to
[name of organization] are not tax deductible as charitable
contributions;" and

(B) The statement is made in close proximity to the request for
contributions during the same radio solicitation announcement.

E If a political organization makes a
0. What if apolitical organization solicitation to which IRC 6113 applies, and the

makes a fundraising solicitation does not comply with the formats set

solicitation and does not follow forth above, the Service will evaluate al the facts

the formats set forth above? and circumstances to determine whether the
solicitation contained "an express statement (in a
conspicuous and easily recognizable format) that
contributions and gifts are not deductible for
Federal income tax purposes.” IRC 6113(a). A good faith effort to comply with the requirements
of IRC 6113 will be an important factor in the evaluation of the facts and circumstances. However,
disclosure statements made in the fine print will not be considered to be in compliance with the
statutory requirement.

10. What are the penalties for disclosure of the non-deductibility of contributions
failure to comply with the in fundraising solicitations to which IRC 6113
requirements of |RC 6113? applies results in a penalty of $1,000 for each day

on which such a failure occurs, up to a maximum
. penallty of $10,000. IRC 6710(a). No penalty will

beimposed if thefailureisdueto reasonable cause.
IRC 6710(b). In cases where the failure to make the required disclosure is due to intentional
disregard of the law, the $10,000 per year limitation on the penalty does not apply and more severe
penalties based on up to 50 percent of the aggregate cost of the solicitations are applicable.
IRC 6710(c). For purposes of determining the penalty, "each day on which afailure occurs' means
the day that a solicitation is mailed, distributed, published, telecast, broadcast, or spoken by
telephone. IRC 6710(d). For example, if an organization mails 500 noncomplying solicitations on
March 30 and 50 noncomplying solicitations on April 5, the penalty would be $2,000, so long asthe
violation did not involve intentional disregard of the disclosure requirement.
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4. Political Activities of IRC 501(c) Organizations

A. |RC 501(c) Organizations and Palitical Activities
| IRC 501(C) deSC“beS a |al’ge numbel‘ Of
1. May IRC 501(C) or ganizations different types of organizations that are exempt
engage primarily in political from federal income taxation, including charitable
campaign activities? organizations, labor unions, business leagues,

social clubs, pension trusts, veterans associations,
insurance companies, fraternal associations, and
titleholding companies. None of these provisions
provide specifically for participationin political campaign activity asan exempt purpose. Thus, the
guestion becomes whether participation in a political campaign furthers the specified exempt
purpose of the IRC 501(c) organization. In those cases where this question has been specifically
addressed, the answer has been no.

In some instances, there are specific statutory or regulatory statements that participation in
apolitical campaign is not in furtherance of exempt purposes. Charitable organizations described
in IRC 501(c)(3) are prohibited from participating or intervening in political campaigns (see
discussionin Part 2). Theregulationsunder IRC 501(c)(4) providethat promotion of social welfare
does not include participation or intervention in political campaigns. Reg. 1.501(c)(4)-1(a)(2)(ii).

G.C.M. 34233 (Dec. 3, 1969) raises this question with respect to labor unions described in
IRC 501(c)(5) and business leagues described in IRC 501(c)(6). The G.C.M. contrasts support of
a candidate for office with lobbying activities.® It notes that the content of specific legidative
proposals may bereadily identified and rel ated to the business or labor interests of the organizations.
Therefore, business leagues and labor unions may engage in lobbying activitiesthat are germaneto
their exempt purposes astheir primary activity. However, "support of acandidate for public office
necessarily involvesthe organization in the total political attitudes and positions of the candidate.”
Because of this, the G.C.M. concluded that "this involvement transcends the narrower [exempt]
interest" of the organization and could not be the primary activity of an organization described in
either IRC 501(c)(5) or IRC 501(c)(6).

This rationale would appear to apply to other types of exempt organizations.

An IRC 501(c) organization may make

2. May IRC 501(c) organizations expenditures for exempt function activities as
makeexpendituresfor |RC 527 defined in IRC 527 to the extent consistent with its
" exempt function” activities? exempt status. ~ As discussed above, an

IRC 501(c)(3) organization isexpressly prohibited

III—===. _from participating or intervening in any political

%2 For an overview of the federal tax rules concerning political and lobbying activities by exempt organizations, see
2000 Joint Committee Report. For adetailed discussion of exempt organizationsand lobbying activities, see 1997 CPE
Text.
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campaign on behalf of or in opposition to any candidate for elective public office. Some other
IRC 501(c) organizations are precluded from political activities because the subparagraph in which
they are described limits them to an exclusive purpose (for example, IRC 501(c)(2) title holding
companies, IRC 501(c)(20) group legal services plans). Other IRC 501(c) organizations are not
similarly prohibited from engagingin political activities. An1RC 501(c) organization may generally
make expenditures for political activities if such activities (and other activities not furthering its
exempt purposes) do not constitute the organization's primary activity. Some of the IRC 501(c)
organizations that have been held to be able to engage in political activitiesto varying degrees are
social welfare organizations described in IRC 501(c)(4) (Rev. Rul. 81-95, 1981-1 C.B. 332 --
because organization's primary activities promote social welfare, itslessthan primary participation
in political campaigns will not adversely affect its exempt status); labor organizations described in
IRC 501(c)(5) (Marker v. Schultz, 485 F.2d 1003 (D.C. Cir. 1973) and G.C.M. 36286 (May 22,
1975)); business leagues described in IRC 501(c)(6) (G.C.M. 34233 (Dec. 3, 1969)); and fraternal
beneficiary societies described in IRC 501(c)(8) (PLR 83-42-100 (July 20, 1983)).

Generally, amounts paid to IRC 501(c)
3. What effect does political organizations other than IRC 501(c)(3)
activity by an IRC 501(c) organizations are not deductible as charitable
or ganization have on the contributions. Nevertheless, in some instances,
deductibility of dues or dues or contributions to such organizations may be
contributions to the deductible as business expenses under IRC 162.
organization? However, amounts paid for intervention or
participation in any political campaign may not be
deducted asabusinessexpense. IRC 162(e)(2)(A).
Therefore, any amounts paid to an IRC 501(c)
organization that are specifically for political activities would not be deductible under IRC 162.
Furthermore, if asubstantial part of the activities of the IRC 501(c) organization consists of political
activities, a deduction under IRC 162 is allowed only for the portion of dues or other payments to
the organization that the taxpayer can clearly establish was not for politica activities.
Reg. 1.162-20(c)(3). However, until 1993, no mechanism existed at the association level to ensure
notification to members of the disallowance.

In 1993, Congress enacted the Omnibus Budget Reconciliation Act of 1993 (OBRA 1993)
which disallowed the deduction for direct lobbying at the Federal and state level as a business
expense under IRC 162. Grassroots lobbying and political campaign activity continued to be
nondeductible. In addition, § 13222 of OBRA 1993 amended |IRC 6033, adding a new subsection
to provide a system based on the disallowance of dues that builds in an incentive (or penalty) to
ensure that associations notify their members. The trigger is contained in IRC 6033(e), which
imposes reporting and notice requirements on tax-exempt organizations incurring expenditures to
which IRC 162(e) applies. IRC 162(e)(3) deniesadeduction for the dues (or other similar amounts)
paid to certain tax-exempt organizations to the extent that the organization, at the time the dues are
assessed or paid, notifies the dues payer that the dues are allocable to nondeductible lobbying and
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political expenditures of the type described in IRC 162(e)(1).* The reporting and notice
requirements and proxy tax under IRC 6033(e) are discussed in Section D.

B. Tax on Political Expenditures - IRC 527(f)

1. What if an IRC 501(c)  separate segregated fund under IRC 527(f)(3), an
organization makes IRC 501(c) organization that makes expenditures
expenditures for political for exempt function activities is subject to tax
activities? under IRC 527(b). IRC 527(f)(1) providesthat the

tax base is an amount equal to the lesser of (1) the

organization's net investment income for the
taxable year in which such expenditures are made,
or (2) the aggregate amount of expenditures for exempt function activities during the year. This
treatment applieswhether the IRC 501(c) organization makes such expendituresdirectly, or through

another organization. Thus, an IRC 501(c) organization may not avoid taxation under IRC 527(f)(1)

by establishing a separate organization to make expenditures for exempt function activities, except

as provided in IRC 527(f)(3).

E IRC 527(f)(2) defines net investment
2. What is included in net income as the excess of (a) the gross amount of
investment income? income from interest, dividends, rents, and

royalties, plus the excess (if any) of gainsfrom the
sale or exchange of assets over the losses from the
sale or exchange of assets, over (b) alowable
deductions which are directly connected with producing such income. Income and expenses taken
into account for purposes of the unrelated business income tax under IRC 511 are not taken into
account in calculating net investment income for purposes of IRC 527(f)(2).

e Interest on state or local bonds, within the

3. Is interest on state or local meaning of IRC 103, should be excluded in
bondsexcluded in determining determining net investment income under
net investment income? IRC 527(f)(2). Indetermining the gross amount of

income from interest, etc., the definition of gross
income under IRC 61 and the exclusions from
grossincomethusdefined apply. Expensesdirectly
connected with the production of interest on state or local bonds may not be deducted in determining
net investment income.

% Payments that are similar to dues include voluntary payments or special assessments used to conduct political
campaign activities.
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Deductions allowed in determining net
4. What is deductible in investment income under IRC 527(f)(2) must meet

determining net investment the samerequirementsasdeductionsallowed under

income? IRC527(c)(1). Expenses, depreciation, and similar
items must qualify as deductions allowed under
Chapter 1 and must be directly connected with the
production of the gross amount of incomewhichis
subject to tax. Reg. 1.527-4(c)(1). Directly connected deductions have a proximate and primary
relationship to the production of the taxable income and are incurred in the production of such
income. Thedetermination of whether adeduction wasincurred in the production of taxableincome
ismade on the basis of the relevant facts and circumstances. An item attributable solely to items of
taxable income is proximately and primarily related to such income. Reg. 1.527-4(c)(2). For
example, stateincome taxes paid on net investment income are attributed solely to items of taxable
income and thus have a proximate and primary relationship with producing that income. Since
IRC 164 allows adeduction for such taxes, they are deductiblein computing net investment income
under IRC 527(f). See Rev. Rul. 85-115, 1985-2 C.B. 172. The legidative history indicates that
indirect expenses (such as general administrative expenses) are not allowed as deductions as these
amounts were expected to be relatively small so that eliminating them would simplify the tax
calculation. S. Rep. No. 93-1357, 93d Cong., 2d Sess. 29 (1974), 1975-1 C.B. 527, 533. The
modifications under IRC 527(c)(2) also apply in computing the tax under IRC 527(f)(1).
Reg. 1.527-6(d).

E No, not al expendituresthat are considered

5. Are all expenditures that are exempt function expenditures for political
considered exempt function organizations are treated as taxable expenditures
expenditures for political when carried on by an IRC 501(c) organization.
organizations identically  Reg.1.527-6(b)(4) and Reg. 1.527-6(b)(5) provide

treated when carried on by an two specificexceptions. Under Reg. 1.527-6(b)(4),
|RC 501(c) organization? where an IRC 501(c) organization appears before

any legislative body for the purpose of influencing
the appointment or confirmation of anindividual to
a public office, any expenditure relating to such
appearance is not treated as an exempt function expenditure®* The exception provided by
Reg. 1.527-6(b)(5) relates to expenditures for nonpartisan activities (including nonpartisan voter
registration and "get-out-the-vote" campaigns). To come within the exception, nonpartisan voter
registration and " get-out-the-vote" campaigns must not be specifically identified by the organization
with any candidate or political party.

% This exception is similar to, but more limited than, the "furnishing technical advice or assistance" exception
relating to lobbying by IRC 501(c)(3) organizations under IRC 4911 and 4945. The exception contained in Reg.
1.527-6(b)(4) only concerns certain requested appearances before legidative bodies, whereas "technical advice or
assistance" may be given otherwise than by appearance. Furthermore, the exception under Reg. 1.527-6(b)(4) only
appliesto appearances relating to appoi ntments and confirmations, while the subject matter of the "technical advice or
assistance”" exception is unlimited.
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] Bothissuesareunresolved. With respect to

6. Are an |IRC 501(c) the FECA issue, the statute specifically permits
organization's expenditures labor unions and trade associ ations to spend money
allowed by the FECA (2 U.S.C. for (1) internal communications with members,
§ 441b(b)(2)(C)) and its stockholders, and their families (but not to the
indirect expenses relating to general public) that might involve support of
political campaign activity particular candidates, (2) the conduct of
considered exempt function nonpartisan registration and get-out-the-vote
expenditures? campaigns aimed at their members, stockholders,

and families; and (3) the establishment,
administration, and solicitation of contributionsto
separate segregated funds to be used for political
purposes. Asaresult, whentheregulationsunder IRC 527 were published in proposed form, several
commentators suggested that these expenditures, which are made routinely by some IRC 501(c)
organizations and are regarded as appropriate under the FECA for such organizations, should be
treated differently from identical expenditures made by political organizations. In other words, the
commentators suggested that such expenditures continueto betreated as" exempt function” activities
for political organizations (including separate segregated funds of |RC 501(c) organi zations) but not
for IRC 501(c) organizations.

No fina determination of the issue was made; therefore, the treatment of expenditures
allowed by the FECA isreserved in the final regulations. Reg. 1.527-6(b)(3).

The treatment of indirect expenses aso is reserved in the final regulations.
Reg. 1.527-6(b)(2). Asnoted above, indirect expensesaredefinedin Reg. 1.527-2(c)(2) asexpenses,
such as overhead and record keeping, that are necessary to support directly related exempt function
activities.

The Supplementary Information to the final regulations, T.D. 7744, 1981-1 C.B. 360, 361,
explains that when these two subparagraphs (Reg. 1.527-6(b)(2) and (3)) are adopted as a final
regulation, they will apply on a prospective basis. This means that an IRC 501(c) organization
currently may engagein activities permitted by the FECA or may makeany indirect exempt function
expenditures and will not be subject to tax with respect to such expenditures under IRC 527. This
situation may change when Reg. 1.527-6(b)(2) and (3) are promulgated, but there is no indication
at present asto how or when the matters will be resolved. In summary, any decision with regard to
the adverse treatment of such expenditures will be applied on a prospective basis from the date of
any such decision.

Asaresult of thesereserved provisions, an IRC 501(c) organization may pay for theindirect
expenses of an IRC 527 organization without incurring tax under IRC 527(f). However, to take
advantage of this situation, an IRC 501(c) organization must actually pay the indirect expenses. In
TAM 94-33-001 (Jan. 26, 1994), for example, an IRC 501(c)(6) organization that made payments
tothe general treasury of itsaffiliated political action committee was determined to be subject to the
tax under IRC 527(f). Althoughthe IRC 501(c)(6) organization stated that it intended the payments
to be used to defray the administrative costs of the political action committee, it made the payment

437



Election Year |ssues

directly to the general treasury of the political action committee, took no steps to ensure that the
funds were used solely for the indirect expenses of the political action committee, and based the
amount paid on the number of its members rather than on any determination of actual indirect
expenditures made by the political action committee.
E No. Whilean expenditure may be made for
7. Is an IRC 501(c) organization an exempt function directly or through another
absolutely liable for amounts organization, an IRC 501(c) organization will not
transferred to an individual or be absolutely liable under IRC 527(f)(1) for
organization that are used for amounts transferred to an individual or
political purposes? organization. An IRC 501(c) organization is,
however, required to take reasonable steps to
ensure that the transferee does not use such
amounts for an exempt function.

Reg. 1.527-6(b)(L)(ii).

C. Separate Segregated Fund Under IRC 527(f)

Expendituresfor exempt function activities
1. What isthetax treatmenttoan ~ Made by a separate segregated fund described in
IRC 501(c) organization of IRC 527(f)(3) are considered as made by an
expenditures for political organization separate from the IRC 501(c)
activities made by a separate organization that maintains the fund.
segr %ated fund maintained by IRC527(f)(3). Thus, anIRC 501(c) organizationis
the Organization? not subject to tax under IRC 527 by reason of
expenditures for exempt function activities made
by a separate segregated fund that it maintains.

A separate segregated fund is a fund

2 What is a separ ate segregated maintained by an IRC 501(c) organization that isa

fund? "separate segregated fund” within the meaning of 2

U.S.C. § 441b(b) (formerly 18 U.S.C. § 610), or of

asimilar state statute, or within the meaning of a

state statute that permits the segregation of dues
money for expenditure for political campaign activities. IRC 527(f)(3).

If a separate segregated fund meets the
3. How is a separate segregated requirements for a political organization under

fund taxed? IRC 527(e)(1), it is treated for tax purposes as a
political organization. Reg. 1.527-6(f).
Expenditures by the separate segregated fund for
non-exempt function activities would have the
same result as expenditures made by any other political organization. See Part 3 for adiscussion of
the taxation of political organizations.
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If a separate segregated fund does not meet the requirements for a political organization
under IRC 527(e)(1), it issubject to tax, as ataxable organization, under general tax principles. See
IRC 527(f)(3), which provides that a separate segregated fund "shall be treated as a separate
organization."

] If a fund loses its status as a separate

4, What isthetax treatment of a  Segregated fund under applicable federal or state
fund that loses its status asa  law, it is no longer treated as a separate

separ atesegr egated fund under organization for federal tax purposes.
applicablefederal or statelaw? IRC 527(f)(3). In that event, expenditures made

from such a fund will subject the IRC 501(c)
organization that maintains it to tax, pursuant to
IRC 527(f)(1). For example, see TAM 96-16-002
(Dec. 13, 1995), where an account established as a separate segregated fund of an IRC 501(c)(5)
organization lost that status by failing to meet the operational test. The account was not treated as
a separate entity, but as a bank account of the IRC 501(c)(5) organization.

A transfer of duesor political contributions

5. Isatransfer of duesor political by an IRC 501(c) organization to a separate

contributionsby an | RC 501(c) segregated fund is an exempt function expenditure
or ganization to a separ ate of the IRC 501(C) organization unless the transfer

segr egated fund an exernpt ismade promptly after therecel pt of such amounts
function expend|tur e? by the | RC 501(c) organization andismadedirectly
to the separate segregated fund. Reg. 1.527-6(e).
Reg. 1.527-6(e) aso provides that a transfer is
considered promptly and directly made if the

following conditions are met:

(A)  Theproceduresfollowed satisfy applicablefedera or state campaignlaw and
regulations,

(B) The IRC 501(c) organization maintains adequate records to show that
amountstransferred were political contributionsand duesand not investment
income; and

(C)  Thepoalitical contributionsand dueswerenot used to earninvestment income
for the IRC 501(c) organization.

For example, an|RC 501(c) organizationthat collected political contributionsand duesalong
with other receipts from its members and deposited all amounts collected in an interest-bearing
checking account did not make an exempt function expenditurewhen it subsequently transferred the
political contributions and dues to the separate segregated fund. The IRC 501(c) organization
maintained records showing the amount of political contributions and dues received and, once or
twiceamonth, transferred the amounts collected in the immediately preceding month or half-month
period to the separate segregated fund. Although the small amount of interest earned on these funds
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wasretained by the |RC 501(c) organi zation, thefundswere deposited i n theinterest-bearing account
primarily as an administrative convenience and not to earn investment income. See G.C.M. 39837
(May 22, 1990).

In Alaska Public Service Employees Local 71 v. Commissioner, T.C.M. 1991-650, an
IRC 501(c)(5) organization maintained a separate segregated fund. The primary source of fundsfor
the separate segregated fund consisted of contributions from members of the IRC 501(c)(5)
organization. Five percent of the general fund dues were allocated to the political fund unless
discontinued by the member and some additional contributionswere withheld from the salary of the
office staff of the IRC 501(c)(5) organization. These amounts were deposited in the general fund
and promptly transferred (up to four times a month) to the separate segregated fund. It was agreed
that these amounts did not constitute an exempt function expenditure by the IRC 501(c)(5)
organization. However, in addition to these amounts, the organization authorized a transfer of
$25,000 to the separate segregated fund from its general fund. During that year, the IRC 501(c)(5)
organi zation had more than $25,000 of net investment income. Three years later, after the Service
proposed to assess tax under IRC 527 on the amount transferred, the IRC 501(c)(5) organization
attempted to reverse thetransaction by transferring $25,000 from the separate segregated fund to the
general fund. The court held that since the IRC 501(c)(5) organization failed to show that the
transfer consisted of dues and not investment income and that the dues had not been used to earn
investment income prior to the transfer, the $25,000 transfer was an exempt function expenditure
subject to tax under IRC 527(f)(1). The court further held that the IRC 501(c)(5) organization's
attempt to reverse the transaction was not effective.

AnIRC 501(c) organization that derivesits
6. May an IRC 501(c) income from fees and donations is not prohibited

organization whose income is ~ from establishing a separate segregated fund.
derived from fees and Amounts contributed by others directly to the

donations establish a separate  Separatesegregated fund and expenditures made by
segregated fund? the fund will not be attributed to the IRC 501(c)

organization for the purposes of the tax under

The question of whether transfers from the IRC 501(c) organization to the separate
segregated fund will be considered exempt function expenditures of the IRC 501(c) organizationis
determined on the basis of the relevant facts and circumstances. Amounts transferred from the
genera fund of the IRC 501(c) organization will be considered exempt function expenditures
causing the organization to be subject to tax under IRC 527. Amounts collected by the IRC 501(c)
organization that are designated for the separate segregated fund and are promptly and directly
transferred to the separate segregated fund in accordance with Reg. 1.527-6(e) will not be considered
exempt function expenditures of the IRC 501(c) organization.
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- There

iIs nothing that prohibits an
7. May an IRC 501(c)(4) IRC 501(c)(4) organization that has a related

organization that hasarelated  IRC 501(c)(3) organization from aso having a

| RC 501(c)(3) or ganization also related PAC. However, the same concerns apply

have areated PAC? when an IRC 501(c)(4) organization with arelated
IRC 501(c)(3) organization conducts political
activitiesthrough a PAC aswhen it conducts those
activities itself. Like the dtuation with
IRC 501(c)(4) organi zations, contributionsto aPA C arenot tax-deductible. Therefore, to ensurethat
no tax-deductible contributions are used to support the political campaign activity of the PAC, it
must be separately organized and adequate records must be maintained.

Aswith political activities conducted directly by IRC 501(c)(4) organizations, a particular
concernisthe allocation of income and expenses when an |RC 501(c)(3) organization and arelated
PAC share staff, facilities, or other expenses or conduct joint activities. The determination of
whether the allocation method used is appropriate and reasonable is based upon the relevant facts
and circumstances.®

D. |RC 6033(e) Reporting and Notice Requirements and Proxy Tax

QD Organizations Excepted from the Reporting and Notice Requirements

E No, IRC 6033(e)(1)(B)(i) providesthat the
1. Are all IRC 501(c) IRC 6033(e) notice requirements do not apply to
organizations subject to the IRC 501(c)(3) organizations. In addition,
requirements of | RC 6033(e)? IRC 6033(e)(3) provides an exception for
organi zationsthat establish to the satisfaction of the
Secretary that substantially all of theduesor similar
amounts recelved by the organization are not
deducted by its members as business expenses. Most |RC 501(c) organizations do not receive dues
that are deducted by their members as business expenses under IRC 162. Therefore, the Service
provides in Rev. Proc. 98-19, 1998-1 C.B. 547, § 4.01, that, pursuant to IRC 6033(e)(3), the
reguirements of IRC 6033(e) shall not apply to organizations recognized by the Service as exempt
from taxation under IRC 501(a), other than (1) IRC 501(c)(4) social welfare organizationsthat are
not veterans organizations, (2) agricultural and horticultura organizations described in
IRC 501(c)(5), and (3) IRC 501(c)(6) organizations.

IRC 501(c)(4) veterans organizations and
2 Which IRC 501(c)(4) and IRC 501(c)(5) labor organizations are excepted by

IRC 501(0)(5) or ganizations the Service from the IRC 6033(3) reqUi rementsin
social welfare organizations and IRC 501(c)(5)

% See Part 2, Section F, for adiscussion of affiliation with IRC 501(c)(3) organizations. See, also, Appendix 1V
for brief descriptions of some of the types of affiliations possible with exempt organizations.
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agricultural and horticultural organizations that meet a safe harbor set forth in Rev. Proc. 98-19,
84.02, also will be excepted from IRC 6033(e). The safe harbor provides that these organizations
are not subject to IRC 6033(e) if more than 90 percent of their annual dues (or similar amounts) are
received from members paying annual dues (or similar amounts) of $75 or less,®* or from
(1) IRC501(c)(3) organizations, (2) state or local governments, (3) entitieswhoseincomeisexempt
from tax under IRC 115, or (4) organizationsexcepted by 8§ 4.01 of Rev. Proc. 98-19 asnoted above.
Organizations that do not meet the safe harbor may establish that they satisfy the requirements of
IRC 6033(e)(3) by maintaining records establishing that at least 90 percent of the annual dues
received by the organization are not deductible by its members (without regard to IRC 162(e)) and
notifying the Service on its Form 990, Return of Organization Exempt from Income Tax, that it is
described in IRC 6033(e)(3).>” Rev. Proc. 98-19, § 5.06.
E Generally, IRC 501(c)(6) organizations are
3. What organizations described subject tothe | RC 6033(e) requirements. However,
in IRC 501(c)(6) are excepted Rev. Proc. 98-19, § 4.03, provides an exception for
by Rev. Proc. 98-19? IRC 501(c)(6) organizations if over 90 percent of
their annual dues (or similar amounts) are received
from (1) IRC 501(c)(3) organizations, (2) state or
local governments, (3) entities whose income is
exempt from tax under IRC 115, or (4) organizations excepted by § 4.01 of Rev. Proc. 98-19, as
noted above. IRC 501(c)(6) organizations that do not meet this test may also establish that they
satisfy the requirements of IRC 6033(e)(3) by maintaining records establishing that at least 90
percent of the annual dues received by the organization are not deductible by its members (without
regard to IRC 162(€)) in the same manner as IRC 501(c)(4) and IRC 501(c)(5) organizations and
notifying the Service on its Form 990 that it is described in IRC 6033(e)(3).*® Rev. Proc. 98-19,
§ 5.06.

e The term "annual dues' means the amount

4, What are "annual dues’ and  an organization requires a person to pay to be

"Similar amounts?" recognized by the organization as amember for an
annual period. "Similar amounts" includes, but is
not limited to, voluntary payments made by
persons, assessments made by the organization to
cover basic operating costs, and special assessments imposed by the organization to conduct
lobbying activities. Rev. Proc. 98-19, 8 5.01. "Member" is used in its broadest sense and is not

% The $75 amount will beincreased for years after 1998 by a cost-of-living adjustment under IRC 1(f)(3), rounded
to the next highest dollar. Rev. Proc. 98-19, § 5.05. For tax years beginning in 2001, thisamount is $81. Rev. Proc.
2001-13, 2001-03 I.R.B. 337, § 3.21.

%" The organization may also request a private letter ruling to this effect in accordance with the procedures set forth
in Rev. Proc. 2001-4, 2001-1 1.R.B. 121. If an organization receives afavorable private | etter ruling, the Service will
not contest its entitlement to exemption under IRC 6033(€)(3) for a subsequent year so long as the character of its
membership is substantially similar to its membership at the time of the ruling.

% |RC 501(c)(6) organizations may also request a private letter ruling as discussed above.
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limited to persons with voting rightsin the organization. Rev. Proc. 98-19, § 5.02. If payment for
a"membership" isintended to provide more than one person with recognition by the organization
as a member for an annual period, annual dues is the full amount of payment request for that
category of membership.
] Rev. Proc. 98-19 provides a specid
5. How does Rev. Proc. 98-19 aggregation rule that treats affiliated organizations

treat affiliated organizations? (anational trade association that has state and | ocal
chapters) as a single organization for purposes of
IRC 6033(e). The rule provides that if more than
one organization described in IRC 501(c)(4),
IRC 501(c)(5), or IRC 501(c)(6) share aname, charter, historic affiliation, or similar characteristics,
and coordinate their activities, organizations in the affiliate structure are treated as a single
organization. In applying the tests set forth in the safe harbor, only dues paid by the "ultimate
members,” whether paid to one level, which then remitsthe amountsto other levelsin the structure,
or paid separately to each level, areconsidered. Amountspaid by one organizational level to another
arenot considered, evenif they are characterized as"dues.” If the organization asawhole meetsthe
requirementsof IRC 6033(e)(3), (morethan 90 percent of the duesarereceived from personspaying
$75 or less) all organizationsin the affiliated structure meet the requirements.®* Rev. Proc. 98-19,
§5.03.

Rev. Proc. 98-19, § 5.04, provides an example applying the affiliation rule. A group of
national, state, and local IRC 501(c)(4) organizations share a common name and work jointly to
promote their purpose. Individuals or families pay annual dues of $75 to the local organizations,
entitling them to membership in the national and state organizations. Thelocal organizationsremit
a portion of the dues to the state and national organizations. These remittances by the local
organizations exceed $75. The total amount received by all local organizations is $950x. In
addition, corporations pay dues of $500 to and become members of the national organization. The
total amount received from these members is $50x. Since the $950x exceeds 90 percent of the
$1000x received from al members, all of the national, state, and local organizations meet the
requirementsof IRC 6033(e)(3). Thetransfersfromthelocal organization are not consideredinthis
determination.

(2 Exempt Organization Reguirements

As discussed above, organizations may not

1. How are exempt or ganizations avoid the disallowance of the deduction for

taxed under |RC 6033(€)? political campaign activity by deducting dues paid
to tax-exempt organizationsthat engagein political
campaign activity. Thus, to prevent thisavoidance,
IRC 6033(e) provides that organizations subject to
its provisions are required to provide a notice to its members indicating the nondeductible portion

¥ |f organizations within the affiliated structure are on different taxable years, the organizations may base their
calculations of annual dues received on any single reasonable taxable year.
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of dues paid due to political campaign activities. If the exempt organization does not provide the
noticeor if itsactual political campaign expenditures exceed the amount disclosed in the notice, the
organization will be subject to a proxy tax on the amount that should have been included in the
notice but was not. The proxy tax is equal to this amount multiplied by the highest corporate rate
imposed by IRC 11. IRC 6033(e)(2). Thus, the organization has the option of providing a notice
to its members of the amount of dues that is not deductible due to political campaign activities or
paying the proxy tax.

An organization subject to IRC 6033(e) is
2. What noticesmust beprovided ~ required to provide notice to each person paying

to member s? dues of the portion of dues that the organization
reasonably estimates will be alocable to the
organization's political campaign expenditures
during the year and, thus, is not deductible by the
member. Thisestimate must be provided at the time of assessment or payment of the dues and must
be reasonably calculated to provide the organization's members with adequate notice of the
nondeductible amount. IRC 6033(e)(1)(A)(ii). The legidative history indicates that the notice
should be provided in a conspicuous and easily recognizable format, referring to IRC 6113 and the
regulations thereunder for guidance regarding the appropriate format of the disclosure statement.*

] IRC 501(0)(4), IRC 501((:)(5)’ and
3. What information must be IRC 501(c)(6) organizations are required to
disclosed on the Form 9907 disclose information regarding their political

campaign activities on Form 990, Return of
Organization Exempt from Income Tax. If an
organization is excepted from the IRC 6033(e)
requirements either because substantially all of its dues were not deductible by its members or
because its direct lobbying expenditures consisted solely of in-house expenditures that did not
exceed $2,000, it must disclose thisinformation on the Form 990. If the organization does not meet
either of these exceptions, it must disclose the information necessary to determineif it is subject to
the proxy tax. Thisinformation consists of the total duesreceived from members, the amount of its
IRC 162(e) lobbying and political campaign expenditures, and the amount it disclosed to its
members as the nondeductible portion of dues. IRC 6033(e)(1)(A)(i).

The amount disclosed begins with the
4. What amount is disclosed on organization's lobbying and political campaign
the Form 990 as IRC 162(e) expenses determined in accordance with
lobbying and political IRC 162(e). Thus, direct lobbying of local councils
campaign expenditures? or similar governing bodies with respect to
legislation of direct interest to the organization or
itsmembers and in-house direct |obbying expenses
if the total of such expenditures is $2,000 or less

40" For guidance regarding IRC 6113, see Notice 88-120, 1988-2 C.B. 454, discussed above in Part 3, Section |.
However, unlike IRC 6113, there is no penalty associated with failure to provide the disclosure notice in this format.
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(excluding allocable overhead expenses) should be excluded from the amount disclosed.
IRC 162(e)(2) and IRC 162(e)(5)(B). Amounts carried over from prior years, either because the
lobbying and political campaign expenditures exceeded the dues received in those years or because
the organization received a waiver of the proxy tax imposed on that amount must be included.
IRC 6033(e)(1)(C) and IRC 6033(e)(2)(B). The current year's lobbying and political campaign
expenditures should be reduced, but not below zero, by costs allocated in a prior year to lobbying
and political campaign activitiesthat were cancelled after areturn reporting these costswasfiled in
accordance with Reg. 1.162-29(e)(2).

. If the organization notified its membersin

5. What amount is disclosed for ~ accordance with IRC 6033(e)(1)(A)(ii) of its

nondeductible dues notices? estimate of the portion of dues that would not be
deductible under IRC 162(e), it must disclose on
Form 990 thetotal amount of duesthat itsmembers
were notified were nondeductible. For example, if
the organization timely notified its members that 25 percent of their dues would be nondeductible
and the members paid a total of $100,000 of dues allocable to the year, the amount reported on
Form 990 would be $25,000.

If the actua lobbying and political

6. What if lobbying and political campaign expenditures of an organization subject
campaign expenditures exceed to IRC 6033(e) exceed the amount that it notified
the estimated amount? its memberswas not deductible (either because the

expenses were higher than anticipated or the dues
receipts were lower), the organization is liable for
a proxy tax on the excess amount.
IRC 6033(€)(2)(A). The organization may seek awaiver of the proxy tax.*

E A waiver of the proxy tax is requested on

7. How does an or ganization Form 990. The organization checksabox agreeing

request a waiver? to add the amount it entered as its taxable amount
of lobbying and political campaign expendituresto
its dues estimate for the following year and enter
the amount on the next year's Form 990. An
organization may use thiswaiver procedure only if it sent dues notices at the time of assessment or
payment of duesthat reasonably estimated the duesall ocableto nondeductiblelobbying and political
campaign expenditures.

“! |t isalso possible that an organization could overstate the portion of the duesthat are not deductible in the notice
of disallowance. It could do so by overestimating the amount of the disallowed expenses or underestimating dues
income. The Conference Report indicates that guidance should be issued to cover this eventuality. H.R. Rep. No.
103-213, 103d Cong., 1st Sess. 608 n. 66 (1993), reprinted in 1993-3 C.B. 393, 486. Therefore, the legidative history
clearly indicates that organizations that overstate the portion of dues that are not deductible may be able to take this
excess into account. Until such time as guidance is issued, a reasonable method would be to treat an overstatement
similarly to an understatement and take the excess amount into account in the following year by subtracting it from the
estimate of lobbying and political campaign expenses for that year.
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As noted above, an organization subject to
8. How is the IRC 6033(€e) proxy IRC 6033(e) must report on the Form 990 the total

tax determined? dues it received from members, the amount of its
IRC 162(e) lobbying and political campaign
expenditures for the year, and the amount it
disclosed to its members as the nondeductible
portion of dues. The amount subject to the IRC 6033(e)(2) proxy tax isits lobbying and political
campaign expenditures under IRC 162 |ess the amount disclosed to the members as nondeductible.
However, if this amount is more than the amount by which the total dues received exceeds the
amount disclosed to the members as nondeductibl e, then the tax isimposed on thelesser amount and
the excessis carried over to the next year. For example, an organization reports on the Form 990
that its lobbying and political campaign expenditures under IRC 162(e) for the taxable year were
$600x and the aggregate amount of nondeductible dues noticesis $100x. If thetotal amount of dues
received was $800x, then the taxable amount woul d be $500x ($600x - $100x). However, if thetotal
amount of dues received was $400x, the taxable amount would be limited to $300x ($400x - $100x)
and the excess $200x ($500x - $300x) would be carried over and included inthe next year'sIRC 162
lobbying and political campaign expenditures.

The taxable amount is multiplied by the highest rate specified in IRC 11 to determine the
IRC 6033(e) proxy tax. If the organization elects to pay the tax, it is reported on Form 990-T,
Exempt Organization Business Income Tax Return (and proxy tax under section 6033(e)). When an
organization electsto pay the proxy tax rather than to provideits memberswith an estimate of dues
allocable to IRC 162(e) lobbying and political campaign expenditures, all of the members dues
remain eligiblefor deduction to the extent otherwise deductible. The organization may also request
awaiver of thistax if it made a reasonable estimate and agrees to adjust its notice of IRC 162(e)
lobbying and political campaign expendituresto membersinthefollowing year. Thus, inthe second
example above, if the organization requested a waiver, both the excess amount and the taxable
amount would be carried over and included in the next year's IRC 162 lobbying and political
campaign expenditures.

No, organizations subject to IRC 6033(e)
0. Must estimated tax on the are not required to pay estimated tax on the
proxy tax be paid? IRC 6033(e) proxy tax, evenif they do not provide
notices to their members. The instructions for
Form 990-T indicate that theproxy tax is not to be
included when calculating estimated tax liability.

Under-reported political campaign

10. What if political campaign expenditures are subject to the IRC 6033(e) proxy
expenditures are under- tax for the year at issue only to the extent that the
reported? sameexpenditures(if actually reported) would have
resulted in a proxy tax liability for that year. A
waiver of the proxy tax for the taxable year only
applies to reported expenditures. Under-reporting
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political campaign expenditures may also subject the organization to a $10 per day penalty under
IRC 6652 for filing an incomplete or inaccurate return.
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APPENDIX |

The Enactment of the Political Campaign Prohibition for Charitable Or ganizations

Asmentioned above, thereisno legidative history concerning the enactment of the political
campaign prohibition beyond the merefact that L yndon Johnson proposed it and it was accepted and
enacted.

Why Johnson proposed the political campaign prohibition in the first place has been the
subject of considerableinterest. At least four scenarios have been proposed; three of whichindicate
that the purpose was to punish a charitable organization that was assisting his opponent, Dudley
Dougherty, in the 1954 Texas Senatoria Primary.

Thefirst scenarioisthat Johnson "offered the amendment out of concern that funds provided
by a charitable organization were being used to help finance the campaign of [Mr. Dougherty]."
Hopkins, The Law of Tax Exempt Organizations (7th ed.) 504 (1998).

The other two surmisesthat focus on the Johnson-Dougherty primary campaign asthe cause
of the amendment mention a specific organization and seem to indicate in each case that it was the
charity's activity, not its financial help, that triggered Johnson's reaction. One points to an
organization established by the Texasbillionaire, H. L. Hunt. Lobbying and Political Activities of
Tax-Exempt Organizations, Hearings before the Subcommittee in Oversight, Committee on Ways
and Means, House of Representatives, 100th Cong., 1st Sess. 144 (1987) (hereinafter 1987 Oversight
Hearings) (statement of William Lehrfeld). Thisorganization, Facts Forum, produced variousradio
and television programs, "Answersfor Americans,” "State of the Nation," and "Facts Forum," and
claimed alistening and viewing audience of at least 5,000,000. It also published aperiodical, Facts
Forum News, with a claimed circulation of 60,000 No one has uncovered specific evidence that
Facts Forumintervened in the primary campaign. However, George Reedy, then aprincipal aideon
Johnson's Senate staff, noted in a 1987 letter to the United States Catholic Conference (hereinafter
USCC) that while he had no recollection of the legidlation, "it is entirely possible that he was

2 In his book, Mr. Hopkins does not cite a source. However, D. Benson Tesdahl, "Intervention in Political
Campaigns After the Pickle Hearings - A Proposal for the 1990s," 4 Exempt Organization Tax Review 1165, 1178 n.
26and 1179 n. 38 (Nov. 1991) disclosesthat Mr. Hopkins has stated that hisinformation concerning Lyndon Johnson's
motive came from a conversation he had with Lawrence M. Woodworth. According to this account, Mr. Woodworth
stated that Johnson was upset about support a political opponent had received from a charity and directed Mr.
Woodworth to draft the language that Johnson proposed on the Senate floor the same day. Mr. Woodworth conveyed
no further information other than that Senator Johnson did not want any legidlative history; however, asastaff member
(he did not become Chief of Staff of the Joint Committee on Taxation until 1964), it is doubtful he had any.

* Facts Forum was created in June 1951. It was terminated in November 1956 because, as a spokesman for Mr.
Hunt announced, "he'stired of fighting for uselessand lost causes." Mr. Hunt'sresolvedid not last long. Inthe summer
of 1958, he essentially recreated Facts Forum when he established LIFE LINE, which continued to exist until the early
1970s. (Facts Forum and LIFE LINE are often confused.) A general description of the history of these organizations
isfound in Harry Hurt 111's biography of H. L. Hunt, Texas Rich (1991). The activities of Facts Forum are chronicled
in a series by Ben Bagdikian that appeared in the Providence Journal-Bulletin, Jan. 1954) and was reprinted in The
Reporter (Feb. 16, 1954). Unfortunately, the material does not cover the period with which we are concerned.
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irritated by the activitiesof Dougherty'sfollowers-- especially H. L. Hunt." (L etter reprinted in 1987
Oversight Hearings, 448.)

The most extensive research on this issue has been performed by the USCC. The material
the USCC collected was explained and presented in a written submission to the 1987 Oversight
Hearings, 419-452, and indicates that Johnson's provision may have been directed at the activities
of yet another organization, the Committee for Constitutional Government (hereinafter
"Committee").** The USCC's perusal of documents at the Lyndon Baines Johnson Presidential
Library disclosed a June 15, 1954, memorandum from George A. Siegel, a Johnson aide who later
became General Counsel for the Senate Democratic Policy Committee. Mr. Siegel's memorandum
responded to a question by Johnson "as to whether any Texas election laws have been violated by
the Committeein circulating the Ballinger article on Dudley Dougherty and by printing abox onits
brochure urging people to write to Dougherty and let him know their views on his platform.” Mr.
Siegel's response stated his opinion that the Committee should be regarded having violated Texas
election law "by having provided an indirect means for corporations to contribute to the political
candidacy of Dougherty," but noted, in passing, that the activities presumably would not jeopardize
itstax-exempt status under IRC 101(6) (the predecessor of IRC 501(c)(3)). (Letter reprinted in 1987
Oversight Hearings, 446-447.) As it did with Mr. Reedy, the USCC wrote to Mr. Siegel in an
attempt to gather further information. Mr. Siegel responded by telephone, stating he was unable to
recall any particulars due to the passage of time.

Another document uncovered indicated that Johnson asked John W. McCormack, then the
Democratic Whipinthe House of Representatives, to writethe Service'sCommissioner, T. Coleman
Andrews, concerning the Committee's tax-exempt status. Commissioner Andrews responded on
June 28, 1954. He stated that the Service "was taking appropriate stepsto seejust what isthe effect
of these activities under the internal revenue laws and what, if anything, can be done about their
present status in relation to exemption privileges." Representative McCormack forwarded the
Commissioner'sreply to Johnson'soffice. It wasreceived July 2, 1954, the datethefloor amendment
was presented. (Letters reprinted in 1987 Oversight Hearings, 451-452.)

The proximity in time between the investigation of the Committee's status and the floor
amendment makes it very possible that the Committee was indeed the target of the amendment. It
would aso furnish an explanation both of the breadth of the description of political campaign
activities and of the absoluteness of the prohibition. Thereis, however, yet another possibility that
would alsofitinto thetimeframe, would al so explain the extent and absol uteness of the amendment,
but had nothing to do with the Johnson-Dougherty primary. Instead, this fourth scenario, set forth
by Mr. Leonard Silverstein (1987 Oversight Hearings, 148-149), raises the possibility that the
amendment was presented to trump an even more restrictive proposed addition to the 1954 Code.
Mr. Silverstein noted that Johnson's amendment was presented to and adopted by the Senate on July
2, 1954, one day after Senator Patrick Anthony (Pat) McCarran had introduced a similar but much

4“4 A summary of the USCC'sfindings are set forth in Deirdre Dessingue Halloran and Kevin M. Kearney, "' Federa
Tax Code Restrictions On Political Activity," 38 Catholic Law. 105, 106-108 (1998). Ms. Halloran, Associate General
Counsel of the USCC, wasinvolvedinthe USCC'ssearch for documentary evidenceregarding the origin of thepolitical
campaign prohibition.
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harsher amendment that would have revoked the exempt status of organizations making donations
to "subversive" organizations or individuals (100 Cong. Rec. 9,446 (July 1, 1954). As Mr.
Silverstein stated: "A close reading of the Congressional Record of that week would seem to imply
that anti-communist sentiment was high pitched at the time, prompted especially by discussion of
the proposed admission of Communist China to the United Nations, as well as of left-wing
subversive activitiesin Guatemala.”

However, it isnot simply the temper of the moment that gives credenceto Mr. Silverstein's
theory. McCarran was a Senator of enormous influence. Former Chairman of the Judiciary
Committee and of its Internal Security Subcommittee (and ranking minority member after the
Republicans obtained control of the Senatein 1953), author of the Internal Security Act of 1950 and
the McCarran-Walter Immigration Act, his political positions were quite different from Johnson's
-- McCarran once explained he remained a Democrat because | can do more good by staying in the
Democratic Party and watching the lunatic fringe -- the Roosevelt crowd."* Nevertheless, Johnson
had sometimes sided with McCarran, for example, he had voted to override President Truman's
vetoes of both the Internal Security Act of 1950 and the McCarran-Walter Immigration Act.
Furthermore, in 1954, Johnson's was somewhat in McCarran's debt -- during the primary campaign
Johnson asked McCarran for a letter praising Johnson's "staunch Americanism."” Robert Dallek,
Lone Star Rising, (1991) 450. Nevertheless, as Minority Leader, Johnson's strategy has been
described as "promoting party unity and bipartisanship at the same time." Id. at 447. Allowing
passage of McCarran's amendment contravened that strategy.

Furthermore, there is every evidence that McCarran's proposed amendment was a serious
effort. It was not the Senator's first foray into the world of exempt organizations. As previously
mentioned, McCarran authored the Internal Security Act of 1950, and 8§ 11(b) of that Act denied
exemption to any organization registered under the Act asa Communist-action or Communist-front
organization. Pub. L. 81-831, reprinted in 1950-2 C.B. 250, 252. The proposed bill went much
further -- it would have denied exemption to organizations making donations not only to
organizations covered under the 1950 Act but to other "subversive organizations' or to anindividual
that was a member of a "subversive organization." McCarran explained the provision at length,
arguing for its constitutionality although not touching on its administrability, furnishing ample
evidence that passage was intended. 100 Cong. Rec. 9,447 (July 1, 1954).

Given these contexts, Mr. Silverstein'stheory, that Johnson'samendment was an exercisein
circumspection (although one with far-reaching effects), has considerable appeal. This, however,

% For adescription of Senator McCarran, see Alfred Steinberg, "McCarran: Lone Wolf of the Senate," Harper's,
Nov. 1950, at 87.
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is not to deny the attractiveness of the hypotheses of Mr. Hopkins, Mr. Lehrfeld, or the USCC.*
Perhaps all four are true; nothing is certain.

“Thiswould not bethefirst instance of atheimpetusfor a Code provision being an exempt organi zation's opposition
to alegidator. Itisevident that, in 1934, the apparent sponsor of the limitation on lobbying activities, Senator David
Reed, was aiming at an exempt organization, the National Economy L eague, that was opposing legidation that he was
making the centerpiece of his primary campaign for renomination as the Republican candidate for Senator from
Pennsylvania. See the discussion of the 1934 enactment of the limitation on the lobbying activities of charities, 1997
CPE Text, 264-266.
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APPENDIX [1

The Palitical Campaign Prohibition vis a visthe Restriction on Private Benefit
The American Campaign Academy and Coalition for Freedom Cases

A. Introduction

Asdiscussed in the text, an organization will not qualify as an IRC 501(c)(3) organization
if it participates in a political campaign. However, it must meet al of the requirements under
IRC 501(c)(3) inorder to qualify for tax exemption. In particular, the organization must be operated
for the benefit of the public, rather than for private interests, which could include political entities.

B. Private Benefit Cases

(1)  American Campaign Academy

In American Campaign Academy v. Commissioner, 92 T.C. 1053 (1989), the court held that
an organization formed to operate a school to train individuals for careers as political campaign
professionals did not qualify as an organization described in IRC 501(c)(3) because it was operated
primarily for the private benefit of Republican entities and candidates. 1n the case, the issueraised
by the Service and addressed by the court was not whether the American Campaign Academy (the
Academy) had participated or intervened in a political campaign on behalf of, or in opposition to,
any candidate for public office. Rather, the issue was whether a private interest was being served
so that the Academy was not described in IRC 501(c)(3). Thelessonsto be gleaned from American
Campaign Academy are as follows:

Q) The fact that an organization's activities may be described as
educational will not sustain exemption if more than insubstantial
private benefit is present.

2 Failureto provideinformation need not consist of an outright refusal.
If the information is relevant, the organization may be required to
produce a concrete and responsive answer. Where other evidence
indicatesthat private benefit exists, afailureto substantively respond
on certain factual points may justify a finding that the facts being
avoided would be detrimental to the organization.

Neither of these principleswerenovel at thetime of the American Campaign Academy decisionand
neither have any peculiar application to organizations involved with political advocacy. However,
in view of the persistent notion that American Campaign Academy is somehow a stealth political
campaign prohibition case, its facts, its resolution, and where it fits within the penumbra of
IRC 501(c)(3) analysis are set forth in considerable detail below.

As its primary activity, the Academy operated a school to train individuals for careers as
campaign managers, communications directors, finance directors, and other professionalsinvolved
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in the running of a political campaign. The Academy had several secondary purposes including
sponsoring research and publishing instructional materials, reports, newsl etters, pamphletsor books
relating to the conduct of political campaigns. (These activities were ancillary to the operation of
the school; the research and publications were normally used in the Academy's classes)) The
Academy also engaged in some public opinion research and polling on political issues and attempts
to elevate the standards of professionalism, ethics, and morality in the conduct of political
campaigns.

In most respects, the Academy operated as a traditional school on a single subject with a
faculty experienced in thevarious subjectsrelating to the operation of apolitical campaign. The Tax
Court noted that similar campaign management courses were offered by various colleges and
universities, as well as other organizations. The Academy, therefore, would be described in
IRC 501(c)(3) so long asit served apublic interest asrequired by Reg. 1.501(c)(3)-1(d)(1)(ii) and
did not violate the IRC 501(c)(3) political campaign prohibition.

The Tax Court noted that the Academy did not train candidates nor participate in, nor
intervene in, any political campaign on behalf of any candidate and that the government did not
assert that the Academy was involved in any proscribed campaign activities. 1d. at 1055, 1063.
Therefore, since the Academy manifestly was an educational institution, and sinceit did not violate
the political campaign prohibition, what was the problem?

The problem was that the Academy failed to establish that it was operated exclusively for
exempt purposes as required by IRC 501(c)(3); instead, the factual record disclosed that the
Academy was operated for the benefit of a private interest (in this case, Republican entities and
candidates) rather than for apublic purpose. The case was ssimply an evidentiary matter.

The Academy's application for recognition of exemption under IRC 501(c)(3) disclosed that
it was an outgrowth of programs formerly sponsored by the National Republican Congressional
Committee (NRCC), the NRCC contributed assets to the Academy; some of the faculty were
previously involved in the NRCC training program and one its three initial directors was the
executive director of the NRCC. The Academy instituted a curriculum that included studies of
"Growth of NRCC, etc." and "Why are people Republicans."*’ The Academy's newslettersreported
on the activities of 119 of its 120 graduates -- 85 participated in Congressional or Senatorial
campaigns, four were employed by the NRCC or Republican National Committee Field Divisions,
10 graduates participated in the State or local campaigns or were employed by State Republican
parties, and severa worked as political consultants. In al casesin which the Service was able to
identify the party affiliation of the organization that the graduates worked for, the party affiliation

4" The Tax Court made the following observation:

Following the reorganization of petitioner's curriculum after the 1986 election, additional partisan
topics such as " Other Republican giverslists,” "How some Republicans have won Black votes," and
"NRCC/RNC/Sate Party naughtiness' were added. The academy's curriculum failed to
counter balance the Republican party focus of these cour seswith comparabl e studies of Democratic
or other political parties. Id. at 1070-1071.
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was Republican. Consequently, when the Service requested the Academy to provide additional
information regarding its application for recognition of exemption, it specifically requested the
Academy to identify how many of its graduates worked for Republican, how many worked for
Democratic, and how many worked for other party candidates or organizations. Asthe Tax Court
noted, the Academy replied as follows:

We do not require students to remain in contact with the Academy following
graduation. Of those who chose to do so, some have informed the Academy of the
identity of the candidate(s) for whom they are working. (See the [attached]
newsletters *** ) To the best that can be determined, the predominant party
affiliation of the candidates for whom Academy graduates are working in 1986 are
Republican, but the Academy has no exact numbers. 1d. at 1061.

The Tax Court treated this response as the equivalent of an admission that no organizations other
than Republican organizations were served by the Academy's graduates, as demonstrated by the
court's comment:

A showing that petitioner's graduates served in Congressional and Senatorial
campaigns of candidates from both major political partiesin substantial numbers
would have significantly aided petitioner's contention that its activities only
benefitted nonsel ect member s of a charitable class. Nevertheless, petitioner did not
see fit to include in the administrative record any specific example of a graduate
working for a Democratic Senatorial or Congressional candidate. We cannot
assume that infor mation regarding the placement of academy graduates, not shown
to be unavailable, would have been favorableto petitioner; i.e., would havereflected
nonpartisan placement. Infact, thecontraryistrue. See Fear v. Commissioner, T.C.
Memo. 1989-211; see also Wichita Terminal Elevator Co. v. Commissioner, 6 T.C.
1158 (1946), affd. 162 F.2d 513 (10th Cir. 1947). Consequently, it isreasonableto
infer frompetitioner'somission that the affiliation information, had it been included,
would have revealed the Republican affiliation of the candidates.*®

Based upon our review of theadministrativerecord, wefind that petitioner operated
to advance Republican interests. We also find that placement of 85 of petitioner's
graduates in the campaigns of 98 Republican Senatorial and Congressional
candidates conferred a benefit on those candidates. Petitioner's partisan purpose

“8 The court's conclusion that the Academy had intentionally avoided providing theinformation requested was based
on the fact that the Academy included the study of FEC rules and regulations in its curriculum. Therefore,

[ P] etitioner would haveto concedethat it is peculiarly positioned to have knowledge and awar eness
of the ready availability of data fromthe Commissioner's public records. Accordingly, weinfer that
petitioner's "best determination” regarding the predominant Republican party affiliation of the
candidates for whom Academy graduates were working in 1986 reflects the political affiliations
disclosed in the Federal Election Commission's public records. 1d. at 1072.
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distinguishesthecaseat bar fromRev. Rul. 76-456.% Likewise, petitioner'spartisan
purpose differs significantly from the nonpartisan educational purpose served by a
university through means of a political science course which required each student
to participate in a two-week period in the political campaign of a candidate of his
or her choice. See Rev. Rul. 72-512, 1972-2 C.B. 246. |d. at 1072-1073.

Accordingly, the Academy's service of the private interest of Republican entities and
candidates makes its situation distinguishable from IRC 501(c)(3) training schools that have been
determined to be described in IRC 501(c)(3), such as those described in Rev. Rul. 67-72, 1967-1
C.B. 125 (labor and management operated, industry widetraining program including classroom and
on-the-jobtraining); Rev. Rul. 68-504, 1968-2 C.B. 211 (organi zation conducted courseson various
banking subjects open to employees of all banks in the urban area); and Rev. Rul. 72-101, 1972-1
C.B. 144 (organization created as a result of collective bargaining agreements trained individuals
working or desiring work in aparticular industry.) Inall threerulings there was an emphasison the
industry-wide basis of the program. None of the programs were organized, operated, or influenced
by any particular business corporation, but rather served the public by providing training on abroad
basis.® This contrasts with the Academy, which was funded by an organization (in this case, a
Republican entity) that both dominated the officers and sel ection process and became the seemingly
sole employer of its graduates.

On numerous other occasions, both the Service and the courts have concluded that an
organization theengagesin an acknowledged educational activity, likethe Academy, isnot described
inIRC 501(c)(3) if it serves privateinterests on morethan an insubstantial basis. See The Callaway
Family Association, Inc. v. Commissioner, 71 T.C. 340 (1978), and Manning Association V.
Commissioner, 93 T.C. 596 (1989) (organizationsengaged in researching the geneal ogy of afamily)
wherein each court observed "petitioner was not denied exemption because it had no exempt
purposes, but rather becauseits activities, taken asawhole, are not exclusively dedicated to exempt
purposes’ (71 T.C. at 341, quoted in 93 T.C. at 611); See also Rev. Rul. 74-116, 1974-1 C.B. 127
(organization keeping members informed of current scientific and technical data with respect to a
specific type of computer is not described in IRC 501(c)(3)).

4 Rev. Rul. 76-456, 1976-2 C.B. 151, holds that an organization formed to elevate the standards of ethics and
morality in the conduct of political campaigns that disseminates information concerning general campaign practices,
furnishes teaching aids to political science and civics teachers, and publicizes its proposed code of fair campaign
practiceswithout soliciting the signing or endorsement of the code by candidatesqualifiesasan educati onal organization
under IRC 501(c)(3). The revenue ruling, emphasizing the organization's nonpartisan nature (as well as the fact that
it did not solicit the signing or endorsement of its code of fair campaign practices by candidates for political office),
concluded that the organi zation exclusively served apublic purposeby increasing citizens knowledge and understanding
of election processes. As the court noted on page 1069, the Academy argued that the revenue ruling prescribed the
proper characterization of al benefits conferred by organizations engages in such activities.

% |n asense, all training of students serves an incidental private benefit to both the student in increased future
earnings and the eventual employer who benefits from the services of the trained individual. Thereis a distinction,
however, where the private benefit served is incidenta to the overriding public benefit in education and training and
training focused on the private benefit of oneinterest.
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A summary review of all the above cited materials should not lead one to conclude that a
school to train campaign workers cannot be described in IRC 501(c)(3). The American Campaign
Academy's conclusion that a private interest is being served more than incidentally is based on the
particular facts of the case including the Academy's funding, its assumption of some Republican
party training, the composition of its admission panels, the content of its courses, the composition
of its Board of Directors and faculty, and the subsequent employment of its graduates. For a
thorough discussion of private benefitin theeducational context, see G.C.M. 39716 (Mar. 29, 1988).

2 Coalition for Freedom

In American Campaign Academy, an organization failed to qualify as an organization
described in IRC 501(c)(3) because, although its activities did not constitute prohibited political
campaign intervention, its method of operation conferred a substantial private benefit on another
organization, which happened to be apolitical party. In Coalition for Freedom, different activities
gaveriseto adverse conclusionsunder |RC 501(c)(3) with respect to private benefit (and inurement)
aswell as political campaign intervention.

On December 20, 1994, in a stipulated decision, the Tax Court upheld the Service's
revocation of the exempt status of Coalition for Freedom, Inc., (CFF) as an organization described
in IRC 501(c)(3). Coalition for Freedom, Inc. v. Commissioner, Docket No. 5406-93X.** In an
unpublished technical advice memorandum that was attached to CFF's Tax Court petition, the
Service concluded that revocation of the CFF's IRC 501(c)(3) status was appropriate for the
following reasons:

1 CFF saved a private rather than a public interest under
Reg. 1.501(c)(3)-1(d)(1)(ii)) due to the nature of its payments to
non-1RC 501(c)(3) organizations (and their employees and consultants).

2. To the extent that these amounts inured to the benefit of "insiders' of CFF,
they also constituted inurement.

3. The various payments to, and affiliation with, political organizations and
other non-IRC 501(c)(3) organizations and individual s that worked with and
for political organizations constituted political campaign intervention.

Coalition for Freedom, Inc. Petition for Declaratory Judgment, reprinted in 7 Exempt Organi zations
Tax Review 1005 (June 1993).

CFF was part of alarge network of organizations controlled by the sameindividuals. CFF's
ostensiblerolewasto produce and disseminate educational materialsrelatedtoforeign policy issues,
bias in the media, the impact of welfare programs on minorities, and other similar activities. The
network of organizationsgenerally performed activitiessupportive of political positionsand political

1 The Tax Court's stipulated decision stated that revocation did not prejudice CFF's right to seek |RC 501(c)(3)
status after 1992 nor to litigate post-1992 adverse determinations regarding exempt status.
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candidates for public office. In addition to CFF, the individuals controlled two other organizations
that had been recognized as exempt as organizations described in IRC 501(c)(4) and an
unincorporated political action committee, National Congressional Club (NCC). They aso
controlled Education Support Foundation, Inc. (ESF), which had an application pending for
recognition of its status as an organization described in IRC 501(c)(4). ESF owned all of the stock
of Jefferson Marketing, Inc. (JM1), afor-profit corporation, whose main activity involved campaign
related political consulting and other activities supportive of political campaigns. JMI had seven
wholly-owned for-profit subsidiaries that supported its activities.

Thetechnical advicememorandum analyzed the activitiesof CFF and the other organizations
inthe network during the yearsat issue. It determined that CFF engaged in anumber of fundraising
activities seeking tax-deductible contributions for a variety of projects, most of which never
materialized. Instead, most of the money raised was used to pay fees and expenses to JMI, its
taxable subsidiaries, and to individuals employed by those entities.

Inasuit filed by the FEC alleging that ESF and NCC werein fact one organization, the FEC
argued that two of the three members of CFF's Board controlled both ESF and NCC (aswell asJMI
due to ESF's ownership of JMI) and that IMI was providing services to NCC and other political
clientsfor lessthan fair market value. The funds provided by CFF enabled IMI and itssubsidiaries
to engagein activitiesfor itspolitical clients at less than fair market value. In additional, the funds
enabled IMI and itssubsidiariesto provide servicesto political clientswho wereknown to beunable
or unexpected to pay their full billstimely, particularly Funderburk for Senate (FFS), the political
campaign committee of former Ambassador David Funderburk.

CFF paid consulting fees to individuals who were heavily involved in the FFS campaign
along with other political campaign activities of IMI and NCC. The individuals paid appeared to
be spending all their time on non-CFF political activities during periods when they were being paid
consulting feesby CFF. CFF aso hired Mr. Funderburk after his unsuccessful campaign. Hewas
paid a monthly consulting fee, although the only work done on the project for which he was hired
was done by JMI (for which IMI was also paid).

CFF engaged in ajoint fundraising event with NCC and sponsored an event featuring three
Presidential candidateswhoseviews coincided with thoseof CFF. Therewasnoindicationthat CFF
took any steps to ensure that it conducted these events in a neutral manner with respect to the
campaign.

The technical advice memorandum stated that the benefits flowing from CFF to JMI, its
subsidiaries, and the individuals showed that CFF was operated for the substantial non-exempt
purpose of serving those private interests rather than operating for the benefit of the public. In
addition, the flow of fundsto the benefit of the insiders of CFF constituted inurement. Finaly, the
technical advice memorandum noted that the interrel ated structure of the organizations and the flow
of benefitsfrom CFF to support the political activitiesof IMI and its subsidiaries created asituation
where CFF was engaging in prohibited political campaign activity.
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C. Conclusion

Asillustrated by these cases, an organi zation that isoperated for the benefit of private parties,
including political entities, rather than for the benefit of the public will not qualify as an
IRC 501(c)(3) organization. Whether the organization has also violated the political campaign
prohibition depends upon all of the relevant facts and circumstances.
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APPENDIX 11

The New Reporting and Disclosure Regime for |RC 527 Or ganizations

A. The "New Section 527 Organizations'

[T] he terms "partisan electoral politics’ and "electioneering” raise virtually the
same vagueness concerns as the language "influencing any election for Federal
office,” the raw application of which the Buckley court determined would
imper missibly impinge on First Amendment values....

Confining the definition of "political committee” to an organization whose major
purpose isthe election of a particular federal candidate or candidates provides an
appropriate"bright-line" rule; attempting to determinewhat isan "issue advocacy"
group versus an "electoral politics' group-as the Commission proposes-does not.
Federal Election Commission v. GOPAC, 917 F.Supp. 851, 861 (D.D.C. 1996)

TheGOPA C decisionillustratesthedifferencesbetween qualifying asa'political committee”
under the FECA and qualifying asa"political organization" under IRC 527 -- under the FECA, the
GOPAC decisiontellsusit isinappropriate to make a determination on the basis of issue advocacy
versus electora politics; under IRC 527, aswill be described below, the Service examines all facts
and circumstances to determine if there is a sufficient nexus between the activity and the election
of an individual to public office.

Considerable consequences result from the distinct treatment that an organization might
receiveunder thetwo statutory regimes. The FECA requirespolitical committeestoregister andfile
periodic reportswith the FEC disclosing the funds they raise and spend. 2 U.S.C. §431(17), § 433,
and 8§ 434. Until July 1, 2000, IRC 527 had no information reporting requirements. As Joseph
Mikrut, Treasury Tax Legis ative Counsel, testified beforethe Oversight Subcommittee of theHouse
Committee on Ways and Means, June 20, 2000:

Although some uncertainty remains, the current prevailing view of the courts
appearsto bethat, in the absence of coordination with a candidate's campaign, only
communications that contain express words advocating the election or defeat of a
candidate-such as "vote for," "support,” "defeat,” and certain other "magic
words'-are subject to the requirement of the FECA, including the restrictions on
contributors eligible to fund such communications, the contribution limits, and
public disclosure requirementsfor funds raised and spent on such communications.
Accordingly, individuals, entities, and groups-including section 527 political
organizations-that attempt to influence Federal elections, but that refrain from
"express advocacy,” may be able to avoid the FECA reporting and disclosure
requirements. (Footnotes omitted.)™

2 Mr. Mikrut's testimony is reprinted in 5 Paul Streckfus' EQ Tax Journal 220 (June 2000).
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To take advantage of this situation, a type of campaign finance vehicle, dubbed a "new
section 527 organization," or "soft PAC" has surfaced.®® Essentialy, as Mr. Mikrut's testimony
notes, organizations could qualify for IRC 527 treatment because they attempt to influence the
election of individualsto public office; at the same time, they would argue they were not subject to
the reporting or disclosure requirements under the FECA because they do not engage in express
advocacy within the scope of the FECA.

What is"new" about these organizations requires some clarification. They arennot "new" in
any theoretical sense. Since the IRC 527(e)'s definition of "exempt function" is broad and
IRC 527(a) permits an organization that makes indirect expenditures for an exempt function to
qualify for tax-exempt treatment, organizations with a more remote nexus between their activities
and the election of an individual to public office have qualified as a political organization under
IRC527. (For example, asnoted inthetext, 21983 G.C.M. (39178) concludesthat an organization
formed and controlled by apolitical organization to construct, own, and operate a building to house
the political organization's headquartersqualifiesfor IRC 527 status.) Furthermore, for purposes of
IRC 527, expenditures need not be related to a particular candidate's campaign, but may relate to
attempts to influence voting on multiple (announced or unannounced) candidates. As noted in
Reg. 1.527-2(c)(5)(viii), Example 8:

Q is an organization described in section 527(e)(2). Q finances seminars and
conferences which are intended to influence persons who attend to support
individuals to public office whose political philosophy is in harmony with the
political philosophy of Q. The expenditures for these activates are for an exempt
function.

Consequently, since the enactment of IRC 527, should an organization constructed in such
a manner requested a ruling that it qualified for IRC 527 treatment, it would have received a
favorable answer. However, no such ruling was requested and none wasissued until December 27,
1996.

The December 27, 1996 ruling, PLR 96-50-026, concerned a separate segregated fund
established by an IRC 501(c)(4) organization. According to the document that established thefund,
thefund was prohibited from engaging in expressadvocacy activitiesthat would trigger thereporting
and disclosure requirements of the FECA; instead, it would engage in distribution of voters guides
that would constitute prohibited political intervention for an IRC 501(c)(3) organization. Thefund's
description of its activities tracked the description of voters guides set forth in Rev. Rul. 78-248,
1978-1 C.B. 154, and Rev. Rul 80-282, 1980-2 C.B. 178., which set forth facts and circumstances
to be considered in determining whether these activatesjeopardized IRC 501(c)(3) status. Favorable

% The term "new section 527 organization" first appeared in Frances R. Hill's extended discussion of the
phenomenon, "Probing the Limits of Section 527 To Design a New Campaign Finance Vehicle" 26 Exempt
Organization Tax Review 205. The term "soft PAC," which connotes that the organization does not receive "hard
money" contributionsthat are subject to the FECA rules, isfound in adiscussion paper by Rosemary E. Fei, "The Uses
of Section 527 Political Organizations," Structuring the Inquiry into Advocacy Vol. 1 23, Urban Ingtitute (2000)
(hereinafter Fei 2000).
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factorsfor IRC 501(c)(3) status, for example, widedistribution, wererejected; unfavorable ones, for
example, targeting distribution toward particular areas and "bias," were adopted. Therefore, in
concluding that the fund's activities qualified for IRC 527 treatment, PLR 96-50-026 stated as
follows:

Rev. Ruls. 78-248 and 80-282 address the facts and circumstancesthat are relevant
to determining when voting records and voter guides cross the line from simply
educating votersto influencing or attempting to influence their votes in the context
of section 501(c)(3)'s prohibition on participation or intervention in a political
campaign on behalf of or in opposition to a candidate. But they also may be used to
indicatethetypes of voter guidesand voting recordsthat would qualify asan exempt
function activity under section 527(e)(2). Snce the 501(c)(3) prohibition is also
based on a "facts and circumstances’ test, the rulings provide guidance as to the
important factors to consider.

*k*k*%x

Based on the factors identified in the revenue rulings, the Fund's voter guides and
voting records would be prohibited political intervention for a section 501(c)(3)
organization and are, correspondingly, for an exempt function within the meaning
of section 527 (e)(2). Whilethe guides may not meet all of the factors, any one guide
meets enough of the factors so that distribution of the guide can be said to be an
exempt function activity within the meaning of section 527(e)(2).

Theissuance of PLR 96-52-026 (Oct. 1, 1996) marked awatershed. AsMs. Fel has noted:
"While it may already have been clear to the IRS, tax lawyers up to this point had not been sure
exactly how far Section 527's exempt function reached in practice” Fei 2000, 26. In three
subsequent privateletter rulingsthe Servicerecognized the |RC 527 status of organizationsthat were
expressly prohibited from expressly advocating the election or defeat of any candidate but that
expressly avowed their voter education activities would be biased to influence el ection campaigns.
PLR 97-25-036 (Mar. 24, 1997); PLR 98-08-037 (Nov. 21, 1997); PLR 1999-25-051 (Mar. 29,
1999). The effect of these rulings' issuance has been described as follows:

Tax lawyers recent "discovery” of just how much broader was the IRSs tax law
definition of political activities under Section 527 than that set forth by any election
commission gave election lawyers just the opening they needed. Advocates found
ample room to design programs to influence election outcomes without express
advocacy of any candidate's el ection or defeat - independent of any candidate, party,
or registered political action committee - and conduct these programs free of
regulation under any election law, using a 527 political organization. Fei 2000, 28.

The emergence of these organizations resulted in legislative proposals to amend IRC 527,
ahearing held by the Subcommittee on Oversight of the House Committee of Waysand Means, June
19, 2000; and ultimately passage of Public Law 106-230, which, as noted above, was signed by
President Clinton on July 1, 2000.
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B. Public Law 106-230

OnJuly 1, 2000, Public Law 106-230 was enacted, amending IRC 527. The new law, which
became effectiveimmediately, created areporting regimefor IRC 527 organizations. The new law
requires IRC 527 organizations to provide a notice of status, periodically report contributions and
expenditures, and fileannual information returnsaswell astax returns. Thenew law does not affect
any period prior to July 1, 2000. Prior law with respect to IRC 527 status is unchanged. The
following revenue ruling, released October 12, 2000 (see |R-2000-71, Oct. 12, 2000), concernsthe
reporting requirements created under the new law.

Rev. Rul. 2000-49, 2000-44 |.R.B. 430, Oct. 30, 2000
ISSUES

On July 1, 2000, Pub. L. 106-230 was enacted, amending 8§ 527 of the Code. The new law
imposes three reporting and disclosure requirements on political organizations described in 8§ 527:
(1) aninitial notice of status, (2) periodic reports of contributions and expenditures, and (3) annual
returns. Thisrevenueruling provides questions and answersrelating to the reporting and disclosure
requirements for political organizations described in § 527.

QUESTIONS AND ANSWERS

l. Notice of Status

1 Q. What is the notice of status requirement for an organization described in § 5277?
A. Under 8§ 527(i)(1)(A), a political organization is required to give notice both

electronically and in writing to the Service that it is a political organization described in § 527.

2. Q. What is the required notice form?
A. Therequired noticeformisForm 8871, Political Organization Notice of Section 527
Satus.

3. Q. Areall political organizations required to file the Form 8871 notice?
A. No. Under 8 527(i)(5) and 8 527(i)(6), three types of organizations are not required
to file the Form 8871 notice:
@ Persons required to report under the Federal Election Campaign Act
of 1971 (FECA) as a political committee (see 2 U.S.C. § 431(4));
(b) Organizations that reasonably anticipate that their annual gross
receipts will always be less than $25,000; and
(© Organizations described in 8§ 501(c) that are subject to § 527(f)(1)
because they have made an "exempt function” expenditure.
All other political organizations, including state and local candidate committees, arerequiredtofile
the notice.

4, Q. Isapolitical organization required to file Form 8871 if it does not know whether it
will have annual gross receipts of $25,000 or more for any taxable year?
A. A newly established political organization is not required to file Form 8871 if it
reasonably anticipates that its annual grossreceiptswill belessthan $25,000 for itsfirst six taxable
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years. However, if an organization, in fact, does have annual gross recei pts of $25,000 or more for
any taxable year, it isrequired to file Form 8871 within 30 days of receiving $25,000.

5. Q. Is the separate segregated fund established under § 527(f)(3) by a § 501(c)

organization required to file Form 88717?

A. A 8501(c) organizationthat isnot prohibited from participating in political campaign
activity has the option of conducting the activity itself or setting up a separate segregated fund. 1f
the § 501(c) organization conducts the activity itself, it is subject to tax under 8 527(f)(1) on the
lesser of its investment income or the amount of its political expenditures, but it isnot required to
file Form 8871 pursuant to 8 527(i)(5)(A). If the § 501(c) organization establishes a separate
segregated fund, the fund is treated as a separate political organization under 8§ 527(f)(3) and does
not qualify for the exception under 8 527(i)(5)(A). Therefore, unless it meets one of the other
exceptions, the separate segregated fund is required to file Form 8871.

6. Q. Isan organi zation that financesboth federal and non-federal election activity required

to file the Form 8871 notice?

A. Asageneral rule, any political organization (whether or not separately incorporated)
that is organized and operated primarily for an exempt function under 8§ 527(e)(2) (see Q&A-17)
must file Form 8871 unless it meets one of the exceptions discussed above (see Q& A-3), one of
which is being required to report under FECA as a political committee. An organization that
finances election activity (within the meaning of FECA) for both federal and non-federal elections
may establish apolitical committee to receive contributions and make expendituresfor both federal
and non-federal election activity. Inthat case, the organization must register asapolitical committee
and comply with the FECA contribution limitations and reporting requirements. 11 C.F.R.
8 102.5(a)(1)(ii). Such an organization is, therefore, not required to file Form 8871.

If, however, the organization sets up separate accountsto conduct itsfederal election activity
and its non-federal election activity, the federal account istreated as a separate political committee
that isrequired to register and report under FECA. 11 C.F.R. 8102.5(a)(1)(i). Thetreatment of the
federal account as a separate committee is consistent with the organizational requirements for
political organizations under 8 527, as discussed below in Q& A-12. Accordingly, the separate
federal account is not required to file Form 8871. However, a separate non-federal account is not
required to register and report under FECA as a political committee. Therefore, a separate
non-federal account that is described in § 527(€)(1) isrequired to file Form 8871.

7. Q. Are political organizations that are required to report to state or local election
agencies excepted from the notice requirement?

A. Section 527(i) does not except political organizations that file reports with state or
local election agencies from the notice of status requirement. Therefore, unless the political
organization meets one of the exceptions discussed above in Q& A-3, it must file Form 8871 with
the Service.
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8. Q. When must the organization file Form 88717?

A. Form 8871 must befiled within 24 hoursafter the date on which the organization was
established. See Notice 2000-36, 2000-33 1.R.B. 173 for information about filing requirements for
organizations in existence before July 30, 2000.

9. Q. What are the methods of filing Form 8871?
A. Section527(1)(1)(A) requiresthat the organi zation file Form 8871 both electronically
and inwriting. Therefore, the methods for filing Form 8871 are as follows:
€) Electronically viathe Internal Revenue Service Internet Web Site (IRS Web Site) at
www.irs.gov./polorgs, and
(b) In writing by sending a signed copy of Form 8871 to the Internal Revenue Service
Center, Ogden, UT 84201. An organization can fill in and print out the form from
the IRS Web Site.

10. Q. Must an organization take any additional steps before filing Form 88717

A. Before filing Form 8871, the political organization must have its own employer
identification number (EIN) even if it has no employees. To obtain an EIN, an organization must
file Form SS-4, Application for Employer Identification Number, with the Service (see Q& A-52).

11. Q. What information must be provided in the Form 8871 notice?

A. Under 8 527(i)(3), an organization must provideinits Form 8871 noticeitsnameand
address (including any businessaddress, if different) and el ectronic mailing address; its purpose; the
names and addresses of its officers, highly compensated employees, contact person, custodian of
records, and members of its Board of Directors; and the name and address of, and relationship to,
any related entities (within the meaning of § 168(h)(4)).

12. Q. Does § 527(i) change the organizational requirements for § 527 organizations?

A. No. Section 527 does not require an organization to have formal organizational
documents, such asarticlesof incorporation. Under 8 1.527-2(a)(2) of thelncome Tax Regulations,
apolitical organization meets the organizational test if it is organized for the primary purpose of
carrying on exempt function activitiesasdefined in § 527. Theregulation specifically statesthat the
organi zation need not beformally chartered or established asacorporation, trust, or association. For
example, a separate bank account can qualify as a political organization. See Rev. Rul. 79-11,
1979-1 C.B. 207.

The requirement that a 8 527 organization include the names and addresses of its officers,
highly compensated employees, and members of its Board of Directors does not change the
organizational test for 8§ 527. Section 527(i) does not require political organizationsto be organized
with Boards of Directors, officers and highly compensated employees. It merely requires the
organization to provide their names and addressesiif it is so organized.
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13. Q. What isa"related entity" for this purpose?
A. Anentity isa"related entity" within the meaning of § 168(h)(4), which providesthat
an organization is related to another entity as follows:
@ The two entities have (i) significant common purposes and substantial common
membership or (i) directly or indirectly substantial common direction or control; or
(b) Either entity owns (directly or through one or more entities) a 50 percent or greater
interest in the capital or profits of the other. For this purpose, entities treated as
related entities under (a) above shall be treated as one entity.

14. Q. What are "highly compensated employees’ for this purpose?

A. Highly compensated employees for this purpose are the five employees (other than
officers and directors) who are reasonably expected to have the highest annual compensation over
$50,000. Compensation includes both cash and noncash amounts, whether paid currently or
deferred, for the 12-month period that began with the date the organization was formed (if the
organization was formed after June 30, 2000). If the organization was already in existence on June
30, 2000, it must use the accounting period that includes July 1, 2000.

15. Q. What if an organization described in 8 527(e)(1) does not file the Form 8871 notice?

A. An organization described in 8§ 527(e)(1) must file Form 8871 unless it is an
organization described in 8 527(i)(5) or 8 527(i)(6) (see Q& A-3). If the organization failsto file
Form 8871 on atimely basis, 8 527(i)(4) provides that until the organization satisfies the notice
requirement, the taxableincome of the organization includesits exempt function income (including
contributions received, membership dues, and political fundraising recei pts), minusany deductions
directly connected with the production of that income. For purposes of computing its taxable
income, the organization may not deduct its exempt function expenditures because § 162(e) denies
adeduction for political campaign expenditures.

Under § 527(b), the tax is computed by multiplying the organization's taxable income
(including its net investment income) by the highest corporate tax rate, currently 35 percent. The
organization must file a Form 1120-POL to report the income and pay the tax.

16. Q. When is an organization described in § 527(e)(1)?

A. An organization is described in § 527(e)(1) if it meets both the organizational and
operational tests, that is, it must be organized and operated primarily for the purpose of accepting
contributions or making expenditures for an exempt function under § 527(e)(2). See § 1.527-2(a).

17. Q. What is an "exempt function" under § 527(e)(2)?

A. "Exempt function” means, under 8 527(€)(2), influencing or attempting to influence
the selection, nomination, election, or appointment of any individual to any federal, state, or local
public office or officein apolitical organization, or the election of Presidential or Vice-Presidential
electors, whether or not such individual or electors are selected, nominated, elected, or appointed.
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18. Q. Aretransfersto political organizations that fail to file Form 8871 subject to the gift
tax?

A. Section 2501(a)(5) providesthat the gift tax does not apply to transfers of money or
other property to political organizations within the meaning of § 527(e)(1). Therefore, transfersto
an organization described in 8 527(e)(1) (see Q& A-16) are not subject to the gift tax, regardless of
whether the organization has filed Form 8871.

19. Q. |s the Form 8871 notice publicly available?

A. Yes. Under § 6104(a), Form 8871 (including any supporting papers), and any letter
or other document the Service issues with regard to Form 8871, will be open to public inspection.
Copies of Form 8871 that have been filed are currently available at the IRS Web Site at
www.irs.gov/polorgs and are considered widely available under § 301.6104(d)-3 of the Procedure
and Administration Regulations, as long as the organization provides the IRS Web Site address to
the person making the request. In addition, the organization is required to make a copy of these
material savailablefor publicinspection during regular businesshoursat the organi zation's principal
office (and at each of itsregional or district officeshaving at |east three paid employees) inthe same
manner as applications for exemption of 8§ 501(c) organizations are made available. 8 6104(d).

20. Q. What is the penalty on the organization for failure to comply with the public
inspection requirement?
A. Under § 6652(c)(1)(D), apenalty of $20 per day may beimposed on any person with
aduty to comply with the public inspection requirement for each day afailure to comply continues.

. Periodic Reporting Requirements

21. Q. What are the periodic reporting requirementsimposed upon political organizations?
A. Under § 527(j), a political organization is required to periodically report certain

contributions it receives and expenditures it makes.

22. Q. What is the required periodic reporting form?
A. The required periodic reporting form is Form 8872, Political Organization Report
of Contributions and Expenditures.

23. Q. When are political organizations required to file periodic reports on Form 88727?

A. Under 8 527(j)(2), political organizations that accept contributions or make
expendituresfor an exempt function under 8 527 (see Q& A-17) during acalendar year arerequired
to file periodic reports on Form 8872, beginning with the first month or quarter in which they accept
contributions or make expenditures. In addition, organizations that make contributions or
expenditureswith respect to an election for federal office (asdefinedin 8 527(j)(6)) may berequired
to file pre-election reports for that election.

24. Q. Areall political organizations required to file periodic reports on Form 88727

A. No, 8§ 527(j)(5) provides that some organizations are not subject to thisrequirement.
The organizations excepted from the filing requirements are as follows:

@ Organizations excepted from the requirement to file a Form 8871 (see Q& A-3);
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(b) Political committees of a state or local candidate, including political committees of
state or local officeholders; and
(©) State and local committees of political parties.

All other political organizations, including state and local political action committees, are
subject to the reporting requirements of 8 527(j), even if they file reportswith state or local election
agencies.

25. Q. Must a state or local candidate or officeholder organize a forma committee to be
excepted from the Form 8872 filing requirements?
A. No. Asdiscussed in Q& A-12, § 527 does not require organizations to have formal
organizational documents. Therefore, acandidate or officeholder doesnot need to organizeaformal
committeeto qualify for the exception under 8 527(j)(5) for committees of state or local candidates.

26. Q. Are political organizations that engage in exempt function activities (as defined in

8 527(e)(2)) solely with respect to elections for state or local offices excepted from the

Form 8872 filing requirements?

A. No. Althoughthetiming of thereportsisbased uponfedera elections(see Q& A-34),
the requirement to file the reports is based on accepting contributions or making expenditures for
an exempt function under 8 527(e)(2) (see Q& A-17). Therefore, unless a political organization
meets one of the exceptions discussed above in Q& A-24, it must file Form 8872 with the Service.

27. Q. Isan organization that reasonably anticipated it would not have annual grossreceipts
of $25,000 or more required to file Form 8872 if it, in fact, receives $25,000 or more in any
taxable year?

A. An organization that receives $25,000 in any taxable year no longer qualifiesfor the
exception in 8 527(j)(5)(C) and, therefore, must begin filing Form 8872 unless it meets one of the
other exceptions discussed in Q& A-24. The organization must file, within 30 days of receiving
$25,000, any Form 8872 that would otherwise have been due during the calendar year prior to that
date.

28. Q. How often must the Form 8872 be filed?

A. A political organization subject to the periodic reporting requirement may choose to
file Form 8872 on amonthly basis or on a quarterly/semi-annual basis, but it must file on the same
basis for the entire calendar year.

29. Q. What is an election year and non-election year for purposes of determining the due
dates for filing Form 8872?
A. An election year is any year in which a regularly scheduled general election for
federal office is held, i.e, any even-numbered year. A non-election year is therefore any
odd-numbered year.
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30. Q. If an organization chooses to file on a monthly basis, when is Form 8872 due in a
non-election year?

A. Pursuant to 8 527(j)(2)(B), apolitical organization that choosesto file monthly must
fileForm 8872 reportsnot | ater than the 20th day after the end of the month, which must be complete
as of the last day of the month. December activity isincluded in the year-end report which is due
not later than January 31 of the following year.

31. Q. If an organization choosesto file on amonthly basis, when is Form 8872 due during
an election year?

A. Pursuant to 8 527(j)(2)(B), in any election year (i.e., even-numbered years), monthly
reports are due not later than the 20th day after the end of the month (see Q& A-30), except the
organization shall not file the reports regularly due in November and December (i.e., the monthly
reports for activity in October and November). Instead, the organization must file a Form 8872
report not later than 12 days before the general election (or 15 days before the general election if
posted by registered or certified mail) that contains information through the 20th day before the
genera election. The organization must also file a report no more than 30 days after the general
election which shall contain information through the 20th day after the election. The December
activity isincluded in the year-end report due not later than January 31 of the following year.

32. Q. If an organization chooses not to file on amonthly basis, when is Form 8872 duein
anon-election year?

A. Pursuant to 8 527(j)(2)(A), apolitical organization that chooses not to file monthly
must file semi-annual reportsin non-electionyears(i.e., odd-numbered years). Thesereportsaredue
not later than July 31 for thefirst half of the year and, for the second half of the year, not later than
January 31 of the following year.

33. Q. If an organization chooses not to file on a monthly basis, when is Form 8872 due
during an election year?

A. Pursuantto 8527(j)(2)(A), inan election year (even-numbered years), an organi zation
that chooses not to file monthly reports must file quarterly reports not later than the 15th day after
the last day of the quarter, except that the return for the final quarter shall be due not later than
January 31 of the following year. The organization must also file a post-general election report not
later than 30 days after the general election that containsinformation through the 20th day after the
election. In addition, the organization must file a pre-election report for any election for federal
office with respect to which the organization makes a contribution or expenditure. These reports
shall be filed not later than 12 days before the election (15 days before if posted by registered or
certified mail) and must contain information through the 20th day before the election.

34. Q. What is an election for purposes of the reporting deadlines under § 527(j)?

A. For purposes of determining what is an election year and what elections trigger the
pre-election and post-general election reports, § 527(j)(6) provides that an "election” is a general,
special, primary, or runoff election for afederal office; a convention or caucus of a political party
with authority to nominate a candidate for federal office; aprimary election to select delegatesto a
national nominating convention of apolitical party; or aprimary election to expressapreferencefor
the nomination of individuals for election to the office of President. Thus, an election for purpose
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of these reporting deadlines does not include a purely state or local election. When an election
involves both candidates for federal office and candidates for state or local offices, it isan election
for purposes of the reporting deadlines, but only those organizations that make contributions or
expenditures with respect to the candidates for federal office are required to file the pre-election
reportsfor thoseelectionsunder 8527(j)(2)(A)(i)(11). However, all reportsfiled under 8 527(j) must
containinformation about the contributions and expenditureswithin thereporting period, regardless
of whether they were accepted or made with respect to candidates for federal, state or local office.

35. Q. What is agenera election?
A. A genera election is either one of the following:
@ an election for federal office held in even numbered years on the Tuesday following
the first Monday in November or
(b) an election held to fill avacancy in afedera office (i.e., a special election) that is
intended to result in the final selection of asingle individual to the office at stake.
See 11 C.F.R. 100.2(b).

36. Q. How will "election” under § 527(j)(6) be interpreted?

A. The definition of "election” under 8 527(j)(6) is virtually identical to the definition
of "election” under FECA (2 U.S.C. 8 431(1)). Organizations may rely on FEC interpretations of
the FECA definition in the absence of further guidance from the Service. The FEC publishes
information concerning the filing requirements under FECA and the dates for filing those reports,
including information on the dates of elections, on its Web Site at
http://www.fec.gov/pages/report.htm.

37. Q. What must a Form 8872 report contain?

A. Thereport must include the name, address, and (if an individual) the occupation and
employer, of any person to whom expenditures are made that aggregate $500 or more in acalendar
year and the amount of such expenditure. The report must also include the name, address, and (if
anindividual) the occupation and employer, of any person that contributesin the aggregate $200 or
more in a calendar year and the amount of such contribution. However, an organization is not
required to report independent expenditures, asdefined in 8 301 of FECA. Only expenditures made
or contributions received after July 1, 2000, that are not made or received pursuant to binding
contracts entered into before July 2, 2000, must be reported.

38. Q. What is an independent expenditure under 8 301 of FECA?

A. Anindependent expenditure is an expenditure by a person expressly advocating the
election or defeat of a clearly identified candidate for federal office which is made without
cooperation or consultation with any candidate for federal office, or any authorized committee or
agent of such candidate, and which is not made in concert with, or at the request or suggestion of,
any candidate for federal office, or authorized committee or agent of such candidate. See2 U.S.C.
8§ 431(17).
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39. Q. Where isthe Form 8872 filed?

A. The report isfiled by sending a signed copy of Form 8872 to the Internal Revenue
Service Center, Ogden, UT 84201. The form must be signed by an official authorized by the
organization to sign the report.

40. Q. What if a political organization that has filed Form 8871 does not file the required

Form 8872?

A. Under § 527(j)(1), apolitical organization that does not file the required Form 8872
or which fails to include the information required on the Form 8872 is subject to a penalty equal to
the amount of contributions and expenditures that are not disclosed multiplied by the highest
corporate tax rate, currently 35 percent.

41. Q. Isthe Form 8872 filed by political organizations publicly available?

A. Yes. Under §6104(b) and § 6104(d)(6), Form 8872 will bemade availablefor public
inspection by the Service. Copies of Form 8872 that have been filed are currently available at the
IRS Web Site at www.irs.gov/polorgs and are considered widely available under § 301.6104(d)-3,
aslong asthe organization provides the IRS Web Site address to the person making the request. In
addition, under 8§ 6104(d)(1)(A), the organization is required to make a copy of these reports
available for public inspection during regular business hours at the organization's principal office
(and at each of its regional or district offices having at least three paid employees) in the same
manner as applications for exemption of § 501(c) organizations are made available. Pursuant to
8 6104(b) and § 6104(d)(3)(A), contributor information must be disclosed to the public.

42. Q. What if the political organization does not make its Form 8872 publicly available?
A. Under 8§ 6652(c)(1)(C), apenalty of $20 per day may beimposed on any person with

aduty to comply with the public inspection requirement for each day afailure to comply continues.

The maximum penalty that may be incurred for any failure to disclose any one report is $10,000.

[1l.  Annual Return Requirements
43. Q. Which political organizations are required to file annual income tax returns?

A. A political organization that has taxable income in excess of the $100 specific
deduction allowed under § 527 isrequired to file an annual income tax return on Form 1120-POL,
U.S Income Tax Returnfor Certain Political Organizations. Inaddition, for taxableyearsbeginning
after June 30, 2000, apolitical organization that has $25,000 or morein grossrecei ptsfor thetaxable
year is aso required to file Form 1120-POL, without regard to whether it has taxable income.
8 6012(a)(6).

44, Q. When isthe Form 1120-POL due?

A. The Form 1120-POL is due on or before the 15th day of the third month after the
close of the organization's taxable year. 8§ 6072(b). Thus, for a calendar-year taxpayer,
Form 1120-POL is due on March 15 of the following year.

45. Q. Which political organizations are required to file an annual information return?

A. A political organization that is required under 8 6012(a)(6) to file an income tax
returnisalso requiredtofile Form 990, Retur n of Organization Exempt fromIncome Tax, for taxable
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years beginning after June 30, 2000. 8§ 6033(g). Organizations with gross receipts less than
$100,000 and assets | ess than $250,000 may file Form 990-EZ, Short Form Return of Organization
Exempt from Income Tax. Organizations with gross receipts of less than $25,000 are not required
to file Form 990 or Form 990-EZ.

46. Q. When is the Form 990 due?

A. The Form 990 (or Form 990-EZ) is due on or before the 15th day of the fifth month
after the close of the organization'staxableyear. Thus, for acalendar-year taxpayer, Form 990isdue
on May 15 of the following year.

47. Q. What if the political organization fails to file Form 1120-POL or Form 990?

A. A political organization that failsto file arequired Form 1120-POL or Form 900 or
failsto include required information on those returnsis subject to a penalty of $20 per day for every
day such failure continues. The maximum penalty imposed regarding any one return is the lesser
of $10,000 or 5 percent of the gross receipts of the organization for the year. In the case of an
organization having gross receipts exceeding $1,000,000 for any year, the penalty is increased to
$100 per day with a maximum penalty of $50,000. § 6652(c)(1)(A).

48. Q. Are the Forms 1120-POL and Forms 990 filed by political organizations publicly

available?

A. Y es, the Forms 1120-POL and the Forms 990 filed for taxable years beginning after
June 30, 2000 will be made available for public inspection by the Service. 8 6104(b). In addition,
each political organization must make a copy of its returns available for public inspection during
regular business hoursat its principal office (and any regional or district officeshaving at least three
paid employees) in the same manner as annual information returns of § 501(c) organizations are
made available. It must also provide acopy of the returnsto any person requesting a copy in person
or inwriting without charge other than areasonable chargefor reproduction and postage in the same
manner that 8 501(c) organizations provide copies of their annual returns. 8§ 6104(d)(1). If an
organization's returns are widely available under 8 301.6104(d)-3 (such as on the Internet), the
organization need not respond to requestsfor copiessolong asit providestheweb siteaddresswhere
the returns are available to the person making the request. Returns only need to be made available
for three years after filing. 8§ 6104(d)(2). Contributor information must be disclosed to the public.
§ 6104(d)(3)(A).

49. Q. What if the political organization doesnot makeits Forms 1120-POL and Forms 990
publicly available?
A. A penalty of $20 per day may beimposed on any person with aduty to comply with
the publicinspection requirement for each day afailureto comply continues. The maximum penalty
that may be incurred for any failure to disclose any one return is $10,000. § 6652(c)(1)(C).

V.  Generd

50. Q. What if thefiling date for any of these formsfalls on Saturday, Sunday or aholiday?
A. If any due datefallson a Saturday, Sunday or legal holiday, the organization may file

the report on the next business day.
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51. Q. Where can organizations get copies of the various forms?

A. The various forms (Form SS-4, Form 8871, Form 8872, Form 1120-POL, and
Form 990) and their instructions are avail able by calling 1-800-TA X-Form (1-800-829-3676) or via
the Internet at the IRS Web Site at www.irs.gov in the "Forms and Publications" section.

52. Q. What if an organi zation has questionsregarding the noti ceand reporting requirements
or has any problem obtaining an EIN?
A. For more information or if an organization has any problem obtaining an EIN,
organizations may call the TE/GE Customer Service Center at 1-877-829-5500.

DRAFTING INFORMATION

The principal author of this announcement is Judith E. Kindell of Exempt Organizations.
For further information regarding this announcement contact Judith E. Kindell on (202) 622-6494
(not atoll-free call).
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APPENDIX IV

Political Campaign Activity and Affiliations Between and Among Exempt Organizations

1. May an IRC 501(c) contribute to a PAC?

Better Education Foundation is an IRC 501(c)(3) organization whose charitable purposeis
to improve education. Good Education PAC isan IRC 527 organization that promotes candidates
for public office that support good education. Better Education Foundation makes a contribution
to Good Education PAC, asillustrated in Example 1.

Example 1

Better Education Foundation Good Education PAC
IRC 501(c)(3) IRC 527

Better Education Foundation has violated the political campaign prohibition. 1t may not do
indirectly what it could not do directly.

2. May an IRC 501(c)(3) establish an IRC 527 PAC?

Better Education Foundation is exempt under IRC 501(c)(3). It establishes a PAC under
federal election laws, the Better Education Foundation PAC. See Example 2, below.

Example 2

Better Education Foundation
IRC 501(c)(3)

Better Education
Foundation PAC
IRC 527

TheBetter Education Foundation hasviol ated the prohibition on participation or intervention
inapolitical campaign on behalf of or in opposition to any candidate for public office. Asdiscussed
above, the legidlative history of IRC 527 makesit clear it was not intended to affect in any way the
prohibition against participation or intervention in a political campaign by IRC 501(c)(3)
organizations. Thisistrue whether the PAC isafederal PAC or astate PAC. Itistrue evenif the
PAC ultimately repays any funds used for establishing the organization. The IRC 501(c)(3)
organization may not do indirectly through a PAC what it could not do directly itself.
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3. May the directors of an IRC 501(c)(3) organization establish a PAC?

Abbott, Barnes, Carter, Danielsand Edwardsare membersof the Board of Directorsof Better
Education Foundation, an IRC 501(c)(3) organization. Because of their interest in education,
Abbott, Barnes, Carter, Daniels and Edwards decide to establish the Good Education PAC. They
do so on their own time and without using any of the resources or facilities of Better Education
Foundation. See Example 3, below.

Example 3

( Abbott Barnes Carter ( Daniels ’ Edwards
| Board Member | | Board Member | | Board Member | | Board Member | | Board Member

Better Education Foundation
IRC 501(c)(3)

~ ~

Abbott ( Barnes Carter ( Daniels Edwards
Board Member | | Board Member | | Board Member | | Board Member | | Board Member

Good Education PAC
IRC 527

Better Education Foundation has not violated the political campaign intervention prohibition. The
members of the Board of Directors are not prohibited from engaging in political activity simply
because they are on the Board of an IRC 501(c)(3) organization.

4, May an IRC 501(c) organization other than an IRC 501(c)(3) organization contribute to an
IRC 527 PAC?

City Workers Labor Union is an IRC 501(c)(5) organization that represents city workers.
Fair City PAC isan IRC 527 organization that promotes candidates who support higher wages for
city employees. City Workers Labor Union makes a contribution to Fair City PAC as illustrated
below, in Example 4.
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Example 4
City Workers Labor Union % Fair City PAC
IRC 501(c)(5) IRC 527

So long as political campaign intervention isnot the primary activity of City Workers Labor
Union, it will not jeopardize the exempt status under IRC 501(c)(5) of City Workers Labor Union.
However, City Workers Labor Union will be subject to tax on the lesser of the contribution or its
investment incomeunder IRC 527(f). Theresult would bethesamefor IRC 501(c)(4) socia welfare
organizations and |RC 501(c)(6) trade associations.

5. May an IRC 501(c) organization other than an IRC 501(c)(3) organization establish an
IRC 527 PAC?

The City Workers Labor Unionisan IRC 501(c)(5) organization. It establishesan IRC 527
PAC, the City Workers Labor Union PAC. See Example 5, below.

Example5

City Workers Labor
Union PAC

IRC 527

The provisions of
IRC 527(f) encourage IRC 501(c) organizations that are not prohibited from intervening or
participating in political campaigns, such as IRC 501(c)(4), IRC 501(c)(5) and IRC 501(c)(6)
organizations, to establish separate PACs to engage in their political campaign activities.

6. May an IRC 501(c)(3) organization beamember of an |RC 501(c) organization that engages
in some political activity?

Good Heath Hospital and Caring Hands Hospital are both exempt as IRC 501(c)(3)
organizations. Doctors Hospital and Suburban Hospital are for-profit hospitals. All four hospitals
arelocated in Fair City. Hospital Trade Association isan IRC 501(c)(6) organization that promotes
the hospital industry in Fair City. All four hospitals are members of Hospital Trade Association, as
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illustrated bel ow, in Example6. Hospital Trade Association doesengagein somepolitical campaign
activity, but it is not its primary activity.

Example 6
Good Health Hospital Doctors Hospital Caring Hands Hospital Suburban Hospital
IRC 501(c)(3) For-Profit IRC 501(c)(3) For-Profit

\
Hospital Trade Association
IRC 501(c)(6)

Good Health Hospital and Caring Hands Hospital may be members of Hospital Trade
Association without jeopardizing their exempt status provided they do not earmark any of their
contributions for the political campaign activity of Hospital Trade Association.

7. May an IRC 501(c) organization that has IRC 501(c)(3) members establish an IRC 527
organization?

Good Health Hospital and Caring Hands Hospital are both exempt as IRC 501(c)(3)
organizations. Doctors Hospital and Suburban Hospital are for-profit hospitals. All four hospitals
arelocated in Fair City. Hospital Trade Association isan IRC 501(c)(6) organization that promotes
the hospital industry in Fair City. All four hospitals are members of Hospital Trade Association.
Hospital Trade Association establishes Hospital Trade Association PAC, an IRC 527 organi zation.
See Example 7, below.

Example 7

Good Health Hospital
IRC 501(c)(3)

Doctors Hospital
For-Profit

Caring Hands Hospital
IRC 501(c)(3)

Suburban Hospital
For-Profit

Hospital Trade Association
IRC 501(c)(6)

Hospital Trade Association PAC
IRC 527

Whether Hospital Trade Association carrieson its activitiesdirectly or through an IRC 527
organization, Good Health Hospital and Caring Hands Hospital may be members of Hospital Trade
Association without jeopardizing their exempt status provided they do not earmark any of their
contributions for the political campaign activity of Hospital Trade Association.
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8. May an IRC 501(c)(3) organization contribute to an IRC 527 organization that is affiliated
with an IRC 501(c) organization of which the IRC 501(c)(3) organization is a member?

Good Health Hospital and Caring Hands Hospital are both exempt as IRC 501(c)(3)
organizations. Doctors Hospital and Suburban Hospital are for-profit hospitals. All four hospitals
arelocated in Fair City. Hospital Trade Association isan IRC 501(c)(6) organization that promotes
the hospital industry in Fair City. All four hospitals are members of Hospital Trade Association.
Hospital Trade Association establishes Hospital Trade Association PAC, an IRC 527 organi zation.
Good Health Hospital contributes a portion of its Hospital Trade Association Dues to the Hospital
Trade Association PAC through a checkoff program, asillustrated in Example 8, below.

Example 8
Good Health Hospital Doctors Hospital Caring Hands Hospital Suburban Hospital
IRC 501(c)(3) For-Profit IRC 501(c)(3) For-Profit

Hospital Trade Association]

IRC 501(c)(6)

THospitaI Trade Association PAC
IRC 527

Good Health Hospital has violated the prohibition on participation or intervention in a
political campaign on behalf of or in opposition to any candidate for public office by contributing
to the Hospital Trade Association PAC through the checkoff program.

0. May an IRC 501(c)(3) organization establish an IRC 501(c) organization that establishesan
IRC 527 PAC?

Green Earth Society is an IRC 501(c)(3) organization. It establishes an IRC 501(c)(4)
organization, Save the Earth Action Fund, to engage in substantial 1obbying activities. Save the
Earth Action Fund establishes several PACs under the election laws of various states, asillustrated
in Example 9, below. Save the Earth Action Fund also establishes afederal PAC, Save the Earth
Action Fund PAC, an IRC 527 organization. See Example 10 below. Green Earth Society and Save
the Earth Action Fund do not commingletheir financesor other resources, conduct separateactivities
infurtherance of their exempt purposes and maintain and respect their separate entities. Green Earth
Society does not earmark for political campaign activities any support it providesto Save the Earth
Action Fund.
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Example 9

Green Earth Society
IRC 501(c)(3)

Save the Earth Action Fund
IRC 501(c)(4)

\ |
A State Save Earth PACJ B State Save Earth PACJ C State Save Earth PACJ

IRC 527 IRC 527 IRC 527

Example 10

Green Earth Society
IRC 501(c)(3)

Save the Earth Action Fund
IRC 501(c)(4)

‘ Save the Earth Action Fund PAC
IRC 527

The mere establishment and affiliation of these federal and state IRC 527 organizations by
Save the Earth Action Fund does not result in Green Earth Society having violated the political
campaign prohibition. So long as the organizations themselves act as separate entities and not as
agents of the other, the Service will respect the separate legal status of the organizations and not
attribute activities of the IRC 501(c) organization to the IRC 501(c)(3).

10. May an IRC 501(c)(3) organization that establishes an IRC 501(c) organization contribute
to an IRC 527 organization established by the IRC 501(c) organization?

Green Earth Society isan IRC 501(c)(3) organization that has established an IRC 501(c)(4)
organization, Save the Earth Action Fund. Save the Earth Action Fund establishes Save the Earth
Action Fund PAC, an IRC 527 organization. Green Earth Society contributes to the Save the Earth
Action Fund PAC, asillustrated in Example 11, below.
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Example 11

Green Earth Society
IRC 501(c)(3)

‘ Save the Earth Action Fund
IRC 501(c)(4)

T Save the Earth Action Fund PAC
IRC 527

Green Earth Society has violated the prohibition on political campaign activity by
contributing to the Save the Earth Action Fund PAC.

11. May an IRC 501(c) organization establish both an IRC 501(c)(3) organization and an
IRC 527 organization?

Downtown Business League is an IRC 501(c)(6) organization that promotes businessesin
the downtown area. It establishes Downtown Business League Education Fund to carry on
educational activities. It also establishes Downtown Business L eague PAC to support candidates
who promote downtown business development. See Example 12, below.

Example 12

Downtown Business League Downtown Business
Education Fund League PAC

IRC 501(c)(3) IRC 527

Downtown Business League Education Fund has not violated the political campaign
prohibition merely becauseit wasestablished by Downtown Business L eague, which a so established
Downtown Business League PAC. As long as the three organizations maintain their separate
existence, the activities of onewill not be attributed to the others. Theresult would be the samefor
IRC 501(c)(4) socia welfare organizations and IRC 501(c)(5) labor unions.
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12. May an IRC 501(c)(3) organization that was established by an IRC 501(c) organization
contribute to an IRC 527 organization also established by the IRC 501(c) organization?

Downtown Business League is an IRC 501(c)(6) organization that promotes businessesin
the downtown area. It establishes Downtown Business League Education Fund to carry on
educational activities. It also establishes Downtown Business L eague PAC to support candidates
who promote downtown businessdevel opment. Downtown Business L eague Education Fund makes
a contribution to Downtown Business L eague PAC asillustrated below in Example 13.

Example 13

ﬁ

Downtown Business League
Education Fund

IRC 501(c)(3)

Downtown Business
League PAC

IRC 527

Downtown Business L eague has violated the prohibition on participating or intervening in
apolitical campaign on behalf of or in opposition to a candidate for public office.
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