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From: Chip Nielsen
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Chip Nielsen 

Vigo G. Nielsen, Jr. Esq. 
Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP 
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Mill Valley, CA 94941 

Telephone: (415)389-6800 
Facsimile: (415)388-6874 
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September 14, 2007


VIA EMAIL ONLY


TO:  
Internal Revenue Service



Form 990 Redesign, SE:T:EO



1111 Constitution Avenue, NW



Washington, DC 20224


FROM:
Chip Nielsen


RE:
Draft Form 990 Question 75 (c)


----------------------------------------------------------------------------------------------------------


Introduction



This comment specifically addresses the instructions the IRS will be providing to those entities required to file Form 990 that form as non-profit organizations solely to conduct a ballot measure campaign in a state that permits voter initiatives and referendum.



A ballot measure committee is a unique campaign organization in United States tax law.  Unlike candidate campaign committees, a ballot measure organization cannot enjoy tax-exempt status under IRC 527.      



When a corporation, labor union or trade association decides it will support or oppose an initiative or referendum ballot measure, it often learns (1) that it must first open a separate bank account for reporting campaign requirements imposed by state law, (2) the bank will not open such an account without an IRS EIN number, and (3) that the EIN application does not have a category for ballot measures.   As the IRS has recognized in its “Election Year Issues” publication, ballot measure organizations therefore typically file for a letter of determination under IRS 501(c)(4).  Once granted, among other obligations, the organization is required to file Form 990 and answer Question 75(c).



This submission suggests that for such a registered and sponsored "ballot measure committee," that satisfies certain IRS prescribed criteria, as suggested below, the answer to Question 75(c) should be "No."  


History



For almost 30 years, this law firm routinely organizes such ballot measure committees and seeks and receives tax-exemption as a social welfare non-profit organization.  Such organizations simultaneously comply with the California campaign finance disclosure laws, and after an election, we prepare and file IRS Form 990, disclosing much less information then already disclosed on these campaign reports.



With the IRS' new concern about "related organizations," the new instructions to Question 75(c) seemed to ask at least some such entities to disclose the corporate, union or trade association salary of whatever executive who is assigned to the non-profit board to oversee the campaign.  In states like California, the campaign disclosure laws already require the identification of "sponsors" of ballot measure committees on their Statements of Organization, sometimes even in the name of the committee itself, and often on disclaimers for its campaign advertising.



For such sponsored committees, the individual representing the sponsors may be the senior executive of the corporation, union or trade association or they may be one or more vice presidents of governmental affairs office, or both.  We have never represented a ballot measure committee that paid a sponsored organization's executive compensation for serving on the non-profit board.


Question 75(c) is Currently Ambiguous



The current understanding of what is sought when both related organizations and social welfare non-profits become sources of income to certain individuals is not relevant where a ballot measure non-profit board member is not compensated.  Consequently, it is difficult for us to understand any public purpose to compel disclosure of an executive's salary for his or her “day job” just because that person serves on the non-profit ballot measure board as the sponsor's representative for the campaign.  It seems even less relevant to force disclosure of this private salary information if the person is a vice president of governmental affairs for a corporation, union or trade association.



Notably, IRC 527 recognizes the futility of over disclosure for political campaigns by exempting “qualifying” organizations with sufficient state campaign filing obligations. 


Recommendation


We recommend that Form 990 instructions recognize that the appropriate answer to Question 75(c) is "No" when (1) the filer is a registered ballot measure committee that, (2) receives no funds, expends no funds and conducts no activities other than campaigning for or against an initiative or a referendum, (3) where the "related organization" sponsorship is identified publicly under the campaign finance laws, or voluntarily disclosed on campaign documents, (4) where the applicable board director is not compensated by the campaign committee, and (5) the board director is handling that responsibility as a representative of the "related organization."


We appreciate your consideration of these comments, and we thank you for the opportunity of providing them.


VGN/cll
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September 14, 2007 

VIA EMAIL ONLY 

TO: 	 Internal Revenue Service 

Form 990 Redesign, SE:T:EO 

1111 Constitution Avenue, NW 

Washington, DC 20224 


FROM: Chip Nielsen 

RE: Draft Form 990 Question 75 (c) 

Introduction 

This comment specifically addresses the instructions the IRS will be providing 

to those entities required to file Form 990 that form as non-profit organizations solely to 

conduct a ballot measure campaign in a state that permits voter initiatives and 

referendum. 

A ballot measure committee is a unique campaign organization in United States 

tax law. Unlike candidate campaign committees, a ballot measure organization cannot 

enjoy tax-exempt status under IRC 527.       

When a corporation, labor union or trade association decides it will support or 
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oppose an initiative or referendum ballot measure, it often learns (1) that it must first open 

a separate bank account for reporting campaign requirements imposed by state law, (2) 

the bank will not open such an account without an IRS EIN number, and (3) that the EIN 

application does not have a category for ballot measures.  As the IRS has recognized in 

its “Election Year Issues” publication, ballot measure organizations therefore typically 

file for a letter of determination under IRS 501(c)(4).  Once granted, among other 

obligations, the organization is required to file Form 990 and answer Question 75(c). 

This submission suggests that for such a registered and sponsored "ballot 

measure committee," that satisfies certain IRS prescribed criteria, as suggested below, the 

answer to Question 75(c) should be "No." 

History 

For almost 30 years, this law firm routinely organizes such ballot measure 

committees and seeks and receives tax-exemption as a social welfare non-profit 

organization. Such organizations simultaneously comply with the California campaign 

finance disclosure laws, and after an election, we prepare and file IRS Form 990, 

disclosing much less information then already disclosed on these campaign reports. 
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With the IRS' new concern about "related organizations," the new instructions to 

Question 75(c) seemed to ask at least some such entities to disclose the corporate, union 

or trade association salary of whatever executive who is assigned to the non-profit board 

to oversee the campaign.  In states like California, the campaign disclosure laws already 

require the identification of "sponsors" of ballot measure committees on their Statements 

of Organization, sometimes even in the name of the committee itself, and often on 

disclaimers for its campaign advertising. 

For such sponsored committees, the individual representing the sponsors may be 

the senior executive of the corporation, union or trade association or they may be one or 

more vice presidents of governmental affairs office, or both.  We have never represented 

a ballot measure committee that paid a sponsored organization's executive compensation 

for serving on the non-profit board. 

Question 75(c) is Currently Ambiguous 

The current understanding of what is sought when both related organizations 

and social welfare non-profits become sources of income to certain individuals is not 
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relevant where a ballot measure non-profit board member is not compensated.  

Consequently, it is difficult for us to understand any public purpose to compel disclosure 

of an executive's salary for his or her “day job” just because that person serves on the 

non-profit ballot measure board as the sponsor's representative for the campaign.  It seems 

even less relevant to force disclosure of this private salary information if the person is a 

vice president of governmental affairs for a corporation, union or trade association. 

Notably, IRC 527 recognizes the futility of over disclosure for political 

campaigns by exempting “qualifying” organizations with sufficient state campaign filing 

obligations. 

Recommendation 

We recommend that Form 990 instructions recognize that the appropriate 

answer to Question 75(c) is "No" when (1) the filer is a registered ballot measure 

committee that, (2) receives no funds, expends no funds and conducts no activities other 

than campaigning for or against an initiative or a referendum, (3) where the "related 

organization" sponsorship is identified publicly under the campaign finance laws, or 

voluntarily disclosed on campaign documents, (4) where the applicable board director is 
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not compensated by the campaign committee, and (5) the board director is handling that 

responsibility as a representative of the "related organization." 

We appreciate your consideration of these comments, and we thank you for the 

opportunity of providing them. 

VGN/cll 



From: Alua Arthur 

To: *TE/GE-EO-F990-Revision; 

CC: 
Subject: Draft Form 990 Comments 
Date: Friday, September 14, 2007 8:10:06 PM 
Attachments: Draft Redesigned Form 990 comments.doc


To Whom It May Concern: 

Attached, please find the comments of the Legal Aid Foundation of Los Angeles 
regarding the Draft Redesigned Form 990. If you have any questions or concerns, 
please feel free to contact me at the contact numbers listed below. 

Alua Arthur 
Staff Attorney 
Legal Aid Foundation of Los Angeles 
(213) 640-3962 
(323) 801-7943 
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September 14, 2007


Lois G. Lerner

Director of the Exempt Organizations Division of the IRS 

Ronald J. Schultz


Senior Technical Advisor to the Commissioner of TE/GE 

Catherine E. Livingston


Deputy Associate Chief Counsel (Exempt Organizations) 

Internal Revenue Service


Form 990 Redesign


ATTN: SE:T:EO 

1111 Constitution Avenue, NW 

Washington, DC 20224 

Dear Ms. Lerner, Mr. Schultz, and Ms. Livingston:

In our capacity as the largest legal aid organization in California, the Legal Aid Foundation of Los Angeles (LAFLA) respectfully submits the following comments in response to your request of June 14, 2007, regarding the draft Form 990 and accompanying schedules, currently scheduled to be released in final form in 2009, for the 2008 return filing year.


LAFLA is the frontline law firm for low-income people in Los Angeles.  LAFLA is committed to promoting access to justice, strengthening communities, combating discrimination and effecting systemic change through representation, advocacy, and community education.   The Community Economic Development (CED) unit aims to empower Los Angeles communities and community-based organizations in their efforts attack poverty at its roots. Our emphasis is working with emerging and community based nonprofits.  

Your agency's guiding principles behind the redesign – to enhance transparency, promote tax compliance, and minimize the burden on filing organizations – are sure to be appreciated by the public. However, we do not believe that the draft form released in June adequately addresses these principles. Some of the most problematic areas include: (1) new methods for reporting financial information, which could affect audits and maintenance of nonprofit financial records and create an administrative burden; (2) schedules that include information that many nonprofit currently prepare separately and attach to the Form 990; (3) the inclusion of several ratios, including fundraising efficiency ratios and executive compensation ratios, on a summary page;  (4) the requirement to report on “best practices” that aren't legal requirements and (5) new methods for reporting compensation of staff and board members. It is unclear whether these additional requirements will actually increase transparency, while it is very probable that the expanded form will not only increase organizations' recordkeeping and information-gathering burdens, but may actually promote greater noncompliance, as organizations struggle to keep up with an ever-growing regulatory burden that diverts valuable time and resources away from the valuable core purposes and programs.


It is my understanding that the IRS seeks to introduce the new form in tax year 2008 (returns filed in 2009). This implementation schedule may cause problems for some nonprofits, since the new form will likely require many organizations to change their accounting systems and governance practices in a short amount of time.


METHODS FOR REPORTING FINANCIAL INFORMATION AND PROGRAM SERVICES INCREASE THE ADMINISTRATIVE BURDEN ON NONPROFITS

The redesigned Form 990 would require nonprofits to report their revenues and functional expenses differently than current practice. Many of the reporting categories on the new form are different from standard nonprofit accounting classifications and will require changes to the chart of accounts currently in use in the nonprofit sector. Specifically, the new form requires nonprofits to break down their contributions, gifts, and grants into categories of (a) federated campaigns, (b) outside fundraising or commercial co-ventures, (c) fundraising events, (d) related organizations, (e) government grants, (f) other gifts, grants, and contributions, and (g) noncash contributions.  


Additionally, nonprofits would be required to identify a business code for each classification of program service revenue identified on the new Form 990, itemize functional expenses categorized as “other expenses”, list new classifications of functional expenses, and follow Statement of Position 98-2 for allocation of fundraising expenses.  Since most nonprofits follow general accounting classifications, these requirements are burdensome and time consuming, requiring nonprofit accountants to depart from traditional methods.


Under the new Form 990, nonprofits would be required to report direct revenue related to each of their three most significant program services. Currently, nonprofits report only program service expenses for each program service. Direct revenue would include only income from fees for services and sales of goods directly related to a program; it would not include other indirect revenue or in-kind contributions. This direct revenue figure could be misleading, particularly since it would appear next to the total program service expenses on the Form 990. 


Furthermore, nonprofits would only be provided five lines to describe their three most significant program service accomplishments. Currently, nonprofits can submit attachments with more detailed information about their program services. Providing less information about program services may make the Form 990 less useful to the public, including donors, as they attempt to learn about the activities of nonprofits. 


Lastly, the redesigned form would ask nonprofits to describe (in three lines) their most significant program service accomplishment for the year. This requirement may be difficult for nonprofits with a broad range of program services.  Furthermore, we believe information about the organization’s most significant program service accomplishments is essential to any public disclosure and the reader’s understanding of whether an organization is meeting its exempt purpose. As this important information is minimized by its location on the last page of the core form, we recommend this information be moved up toward the beginning of the form.

Organizations large and small, charitable and non-charitable, will be forced to spend many additional hours gathering information for both the core form and the schedules. Consequently, the changes may require many nonprofits to revise their accounting systems and software. This will be especially burdensome for small organizations, especially those staffed chiefly by volunteers, whose resources are thin to begin with.  It should be an objective of the IRS to promote work in this field rather than to dissuade it by imposing strict reporting requirements. 

THE LENGTHIER FORM INCLUDES ADDITIONAL REPORTING INCREASING THE REGULATORY BURDEN

The draft Form 990 is significantly lengthier than the original.  The draft redesign change includes a longer core form 10 pages as opposed to the current 9 due to a new first summary page.  Furthermore, it adds 15 possible schedules as opposed to the current two and 36 possible attachments due to moving some of the information from the current  990 onto a schedule that requires more detailed information and additional information not previously required.  

For example, for small nonprofits currently filing only a 990-EZ and Schedule A, the change will require filing a 990, if the 990-EZ is eliminated, a more detailed Schedule A-Supplementary Information for 501(c)(3) Exempt Organizations, and a new Schedule D-Supplemental Financial Statements.  For those currently also filing a Schedule B- Schedule of Contributors because one or more donors annually gives $5,000 or more, the change will still require filing an unchanged Schedule B. For those receiving more than $5,000 annually in non-cash contributions, like those operating food and clothing banks, the change will also require filing the new Schedule M-Non-Cash Contributions.

One of your agency’s goals in redrafting the 990 form is reduced regulatory burdens.  However, additional reporting requirements through burdensome and complicated schedules increase the regulatory burden on your agency.  


THE INCLUSION OF RATIOS AND COMPENSATION INFORMATION ON THE SUMMARY PAGE IS MISLEADING

We understand that the purpose of the Page 1 "Summary" section is to provide an overall "snapshot" of the organization. This is a useful and logical approach to Form 990 redesign, and LAFLA believes that the information presented in this section should be pertinent, important, consistent, and contextually accurate. The current draft summary page, however, appears to be more of a collection of disparate facts, rather than an overall cohesive picture of the reporting organization. Furthermore, the summary page calculates compensation and fundraising expense ratios that are grossly misleading, especially to the casual Form 990 reader.


While your agency has emphasized that there are no “correct” ratios for nonprofits, the inclusion of these ratios in the summary page may lead to misleading inferences (both positive and negative) about the practices of many nonprofits. For example, for small nonprofits, the compensation of key employees may be very high relative to program services expenses. Also, a nonprofit undertaking an endowment program or major fundraising initiative during a year may have particularly high percentages for several of these ratios involving fundraising expenses for that year.


Specifically, Question 7 asks for the highest compensation amount reported in Part II.  It provides salary information completely out of context with the rest of the organization, its size, mission, revenues, and programs. Providing a single compensation figure out of context is utterly misleading. Since compensation for the executive director, typically the highest compensated employee, is required in Part II of the core form, LAFLA recommends this question be eliminated from the summary page. 

Similarly, Questions 8b, 19b, and 24b calculate "metrics" or percentage ratios that purport to measure certain organizational efficiencies. These ratios are arbitrary; furthermore, they are neither accepted nor used in any segment of the nonprofit world. Furthermore, because of the vast diversity of organizations required to file the 990, any attempts to use these metrics to compare one organization with another -- even similar organizations -- would yield highly unreliable results. Examples:


· An organization's fundraising efforts are not necessarily constant from year to year. In the initial years of a fundraising campaign, the "investment" (fundraising expenditure) is usually fairly large, compared with contributions actually received. A young exempt organization might end up being unjustly penalized by a meaningless, but unfavorable, ratio, because the unsophisticated donor will avoid contributing to it. And, as a single year's ratio is relatively meaningless and could be confusing, it might also be useful to have an organization disclose, on that schedule, fundraising expense information for a period of several years.


· The executive compensation ratio provides no useful information whatsoever, as it fails take into account organization size and complexity. In a small-staff organization, the CEO might be only one of a handful of employees, or may even be the sole employee. His or her compensation could, accordingly, constitute a significant portion of overall expense. Without the proper context, the casual Form 990 reader is likely to merely latch onto the reported ratio and look no further, even to other possibly clarifying information on the summary page.


LAFLA firmly suggests that all "efficiency metrics" or ratios be removed from the Form 990, as they will merely take the place of thoughtful evaluation on the part of Form 990 readers -- especially the media, potential donors, and grantmakers. 


THE DRAFT FORM 990 REQUIRES REPORTING ON GOVERNANCE PRACTICES WHICH ARE NOT LEGAL REQUIREMENTS(Part III)

The revision of Form 990 would change the way nonprofits report on their policies, operations, and governance practices in several important ways.  While LAFLA believes, as IRS does, that a well-governed organization is one that is compliant, LAFLA nevertheless feels that these questions are not appropriate for Form 990 reporting, nor do they accurately reflect a complete governance picture. This focus on governance issues - typically issues which are not covered by any section of the tax code - continues throughout the draft form. For example, nonprofits would need to identify whether they have an audit committee, whether they keep contemporaneous records of board and committee meetings, and whether (and how) they make audit reports, financial statements, and conflict of interest policies available to the public. 


Additionally, nonprofits would be asked to report the number of transactions reviewed under their conflict of interest policies each year. This information can be misleading, and it does not necessarily reflect best practices, whereas it might be more useful for nonprofits to report whether they require officers, directors, and key employees to disclose their financial and organizational interests each year.


The governance practices implied by these questions are not necessarily appropriate for all of the vastly different types organizations required to file a 990. Some of the practices suggested by the questions are, frankly, impractical. Additionally, not all documents listed in Question 11 are required to be disclosed, and LAFLA is concerned that a "no" answer may have negative implications, creating a de facto standard where none should exist. 

THE COMPENSATION REPORTING REQUIRED BY THE DRAFT FORM 990 IS MMISLEADING AND MAY BE AN INVASION OF PRIVACY (Part II and Schedule J)

LAFLA firmly supports the concept of transparency, including disclosure of compensation for officers, directors, and key employees. Nevertheless, we are greatly concerned over the extensive compensation reporting required by the new Form 990. 


Additionally, compensation figures are to be taken from W-2s or 1099s. While this will make compensation reporting simpler and more consistent, these figures may be misleading, since they represent calendar year compensation (whereas many nonprofits have fiscal years that are different than the calendar year). Also, this could make the key executive compensation ratio from the summary page meaningless, since it may be a ratio of calendar year compensation and fiscal year program services expenses. 


Moreover, LAFLA is troubled by the new Form 990's disclosure of the city and state of residence for every person listed in Part II, Section A. Because the Form 990 is available to anyone over the Internet via Guidestar (and possibly other online venues, as well), the disclosure of this information could lead to privacy invasion, or even outright identity theft. In public comments, you have indicated that knowing the physical location of these individuals is meaningful for 990 reporting purposes. However, LAFLA suggests that providing the member's state of residence, rather than city and state, would accomplish the same purpose, and would constitute a far lesser invasion of privacy. Ideally, we request that the organization's address continue to be an alternative for this reporting purpose.


LAFLA believes that transparency, compliance, and reduced regulatory burdens benefit both nonprofit organizations and the communities they serve. LAFLA does not believe that the current draft effectively addresses these principles. We strongly suggest that your agency properly formulate a revised Form 990 that will indeed accomplish these stated goals of the IRS without unintended consequences and increased burden on the filing community. 


To that end, we strongly suggest that your agency solicit and accept further comment on the Form 990 once changes are made.  Understandably, this will delay the introduction of the new form until the 2009 tax year (returns filed in 2010).  However, this time extension will be necessary for the small nonprofit organizations that will need to revamp their accounting methods to adapt to the new reporting requirements.  

Sincerely,

/s/


Alua Arthur


Staff Attorney


Community Economic Development Unit


Legal Aid Foundation of Los Angeles


(213) 640-3962
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Catherine E. Livingston 

Deputy Associate Chief Counsel (Exempt Organizations)  


Internal Revenue Service 

Form 990 Redesign 

ATTN: SE:T:EO 

1111 Constitution Avenue, NW

Washington, DC 20224 


Dear Ms. Lerner, Mr. Schultz, and Ms. Livingston: 

In our capacity as the largest legal aid organization in California, the Legal Aid 
Foundation of Los Angeles (LAFLA) respectfully submits the following comments in 
response to your request of June 14, 2007, regarding the draft Form 990 and 
accompanying schedules, currently scheduled to be released in final form in 2009, for the 
2008 return filing year. 

LAFLA is the frontline law firm for low-income people in Los Angeles.  LAFLA is 
committed to promoting access to justice, strengthening communities, combating 
discrimination and effecting systemic change through representation, advocacy, and 
community education. The Community Economic Development (CED) unit aims to 
empower Los Angeles communities and community-based organizations in their efforts 
attack poverty at its roots. Our emphasis is working with emerging and community based 
nonprofits. 



Your agency's guiding principles behind the redesign – to enhance transparency, promote 
tax compliance, and minimize the burden on filing organizations – are sure to be 
appreciated by the public. However, we do not believe that the draft form released in 
June adequately addresses these principles. Some of the most problematic areas include: 
(1) new methods for reporting financial information, which could affect audits and 
maintenance of nonprofit financial records and create an administrative burden; (2) 
schedules that include information that many nonprofit currently prepare separately and 
attach to the Form 990; (3) the inclusion of several ratios, including fundraising 
efficiency ratios and executive compensation ratios, on a summary page;  (4) the 
requirement to report on “best practices” that aren't legal requirements and (5) new 
methods for reporting compensation of staff and board members. It is unclear whether 
these additional requirements will actually increase transparency, while it is very 
probable that the expanded form will not only increase organizations' recordkeeping and 
information-gathering burdens, but may actually promote greater noncompliance, as 
organizations struggle to keep up with an ever-growing regulatory burden that diverts 
valuable time and resources away from the valuable core purposes and programs. 

It is my understanding that the IRS seeks to introduce the new form in tax year 2008 
(returns filed in 2009). This implementation schedule may cause problems for some 
nonprofits, since the new form will likely require many organizations to change their 
accounting systems and governance practices in a short amount of time. 

METHODS FOR REPORTING FINANCIAL INFORMATION AND PROGRAM 
SERVICES INCREASE THE ADMINISTRATIVE BURDEN ON NONPROFITS 
The redesigned Form 990 would require nonprofits to report their revenues and 
functional expenses differently than current practice. Many of the reporting categories on 
the new form are different from standard nonprofit accounting classifications and will 
require changes to the chart of accounts currently in use in the nonprofit sector. 
Specifically, the new form requires nonprofits to break down their contributions, gifts, 
and grants into categories of (a) federated campaigns, (b) outside fundraising or 
commercial co-ventures, (c) fundraising events, (d) related organizations, (e) government 
grants, (f) other gifts, grants, and contributions, and (g) noncash contributions.   

Additionally, nonprofits would be required to identify a business code for each 
classification of program service revenue identified on the new Form 990, itemize 
functional expenses categorized as “other expenses”, list new classifications of functional 
expenses, and follow Statement of Position 98-2 for allocation of fundraising expenses.  
Since most nonprofits follow general accounting classifications, these requirements are 
burdensome and time consuming, requiring nonprofit accountants to depart from 
traditional methods. 

Under the new Form 990, nonprofits would be required to report direct revenue related to 
each of their three most significant program services. Currently, nonprofits report only 
program service expenses for each program service. Direct revenue would include only 
income from fees for services and sales of goods directly related to a program; it would 



not include other indirect revenue or in-kind contributions. This direct revenue figure 
could be misleading, particularly since it would appear next to the total program service 
expenses on the Form 990.  

Furthermore, nonprofits would only be provided five lines to describe their three most 
significant program service accomplishments. Currently, nonprofits can submit 
attachments with more detailed information about their program services. Providing less 
information about program services may make the Form 990 less useful to the public, 
including donors, as they attempt to learn about the activities of nonprofits.  

Lastly, the redesigned form would ask nonprofits to describe (in three lines) their most 
significant program service accomplishment for the year. This requirement may be 
difficult for nonprofits with a broad range of program services.  Furthermore, we believe 
information about the organization’s most significant program service accomplishments 
is essential to any public disclosure and the reader’s understanding of whether an 
organization is meeting its exempt purpose. As this important information is minimized 
by its location on the last page of the core form, we recommend this information be 
moved up toward the beginning of the form. 

Organizations large and small, charitable and non-charitable, will be forced to spend 
many additional hours gathering information for both the core form and the schedules. 
Consequently, the changes may require many nonprofits to revise their accounting 
systems and software. This will be especially burdensome for small organizations, 
especially those staffed chiefly by volunteers, whose resources are thin to begin with.  It 
should be an objective of the IRS to promote work in this field rather than to dissuade it 
by imposing strict reporting requirements.  

THE LENGTHIER FORM INCLUDES ADDITIONAL REPORTING 
INCREASING THE REGULATORY BURDEN 

The draft Form 990 is significantly lengthier than the original.  The draft redesign change 
includes a longer core form 10 pages as opposed to the current 9 due to a new first 
summary page. Furthermore, it adds 15 possible schedules as opposed to the current two 
and 36 possible attachments due to moving some of the information from the current  990 
onto a schedule that requires more detailed information and additional information not 
previously required. 

For example, for small nonprofits currently filing only a 990-EZ and Schedule A, the 
change will require filing a 990, if the 990-EZ is eliminated, a more detailed Schedule A-
Supplementary Information for 501(c)(3) Exempt Organizations, and a new Schedule D-
Supplemental Financial Statements.  For those currently also filing a Schedule B- 
Schedule of Contributors because one or more donors annually gives $5,000 or more, the 
change will still require filing an unchanged Schedule B. For those receiving more than 
$5,000 annually in non-cash contributions, like those operating food and clothing banks, 
the change will also require filing the new Schedule M-Non-Cash Contributions. 



One of your agency’s goals in redrafting the 990 form is reduced regulatory burdens.  
However, additional reporting requirements through burdensome and complicated 
schedules increase the regulatory burden on your agency.   

THE INCLUSION OF RATIOS AND COMPENSATION INFORMATION ON 
THE SUMMARY PAGE IS MISLEADING 

We understand that the purpose of the Page 1 "Summary" section is to provide an overall 
"snapshot" of the organization. This is a useful and logical approach to Form 990 
redesign, and LAFLA believes that the information presented in this section should be 
pertinent, important, consistent, and contextually accurate. The current draft summary 
page, however, appears to be more of a collection of disparate facts, rather than an overall 
cohesive picture of the reporting organization. Furthermore, the summary page calculates 
compensation and fundraising expense ratios that are grossly misleading, especially to the 
casual Form 990 reader. 

While your agency has emphasized that there are no “correct” ratios for nonprofits, the 
inclusion of these ratios in the summary page may lead to misleading inferences (both 
positive and negative) about the practices of many nonprofits. For example, for small 
nonprofits, the compensation of key employees may be very high relative to program 
services expenses. Also, a nonprofit undertaking an endowment program or major 
fundraising initiative during a year may have particularly high percentages for several of 
these ratios involving fundraising expenses for that year. 

Specifically, Question 7 asks for the highest compensation amount reported in Part II.  It 
provides salary information completely out of context with the rest of the organization, its 
size, mission, revenues, and programs. Providing a single compensation figure out of 
context is utterly misleading. Since compensation for the executive director, typically the 
highest compensated employee, is required in Part II of the core form, LAFLA 
recommends this question be eliminated from the summary page.  

Similarly, Questions 8b, 19b, and 24b calculate "metrics" or percentage ratios that 
purport to measure certain organizational efficiencies. These ratios are arbitrary; 
furthermore, they are neither accepted nor used in any segment of the nonprofit world. 
Furthermore, because of the vast diversity of organizations required to file the 990, any 
attempts to use these metrics to compare one organization with another -- even similar 
organizations -- would yield highly unreliable results. Examples: 

o	 An organization's fundraising efforts are not necessarily constant from 
year to year. In the initial years of a fundraising campaign, the 
"investment" (fundraising expenditure) is usually fairly large, compared 
with contributions actually received. A young exempt organization might 
end up being unjustly penalized by a meaningless, but unfavorable, ratio, 
because the unsophisticated donor will avoid contributing to it. And, as a 
single year's ratio is relatively meaningless and could be confusing, it 



might also be useful to have an organization disclose, on that schedule, 
fundraising expense information for a period of several years. 

o	 The executive compensation ratio provides no useful information 
whatsoever, as it fails take into account organization size and complexity. 
In a small-staff organization, the CEO might be only one of a handful of 
employees, or may even be the sole employee. His or her compensation 
could, accordingly, constitute a significant portion of overall expense. 
Without the proper context, the casual Form 990 reader is likely to merely 
latch onto the reported ratio and look no further, even to other possibly 
clarifying information on the summary page. 

LAFLA firmly suggests that all "efficiency metrics" or ratios be removed from the Form 
990, as they will merely take the place of thoughtful evaluation on the part of Form 990 
readers -- especially the media, potential donors, and grantmakers.  

THE DRAFT FORM 990 REQUIRES REPORTING ON GOVERNANCE 
PRACTICES WHICH ARE NOT LEGAL REQUIREMENTS(Part III) 

The revision of Form 990 would change the way nonprofits report on their policies, 
operations, and governance practices in several important ways.  While LAFLA believes, 
as IRS does, that a well-governed organization is one that is compliant, LAFLA 
nevertheless feels that these questions are not appropriate for Form 990 reporting, nor do 
they accurately reflect a complete governance picture. This focus on governance issues - 
typically issues which are not covered by any section of the tax code - continues 
throughout the draft form. For example, nonprofits would need to identify whether they 
have an audit committee, whether they keep contemporaneous records of board and 
committee meetings, and whether (and how) they make audit reports, financial 
statements, and conflict of interest policies available to the public.  

Additionally, nonprofits would be asked to report the number of transactions reviewed 
under their conflict of interest policies each year. This information can be misleading, 
and it does not necessarily reflect best practices, whereas it might be more useful for 
nonprofits to report whether they require officers, directors, and key employees to 
disclose their financial and organizational interests each year. 

The governance practices implied by these questions are not necessarily appropriate for 
all of the vastly different types organizations required to file a 990. Some of the practices 
suggested by the questions are, frankly, impractical. Additionally, not all documents 
listed in Question 11 are required to be disclosed, and LAFLA is concerned that a "no" 
answer may have negative implications, creating a de facto standard where none should 
exist. 



THE COMPENSATION REPORTING REQUIRED BY THE DRAFT FORM 990 
IS MMISLEADING AND MAY BE AN INVASION OF PRIVACY (Part II and 
Schedule J) 

LAFLA firmly supports the concept of transparency, including disclosure of 
compensation for officers, directors, and key employees. Nevertheless, we are greatly 
concerned over the extensive compensation reporting required by the new Form 990.  

Additionally, compensation figures are to be taken from W-2s or 1099s. While this will 
make compensation reporting simpler and more consistent, these figures may be 
misleading, since they represent calendar year compensation (whereas many nonprofits 
have fiscal years that are different than the calendar year). Also, this could make the key 
executive compensation ratio from the summary page meaningless, since it may be a ratio 
of calendar year compensation and fiscal year program services expenses.  

Moreover, LAFLA is troubled by the new Form 990's disclosure of the city and state of 
residence for every person listed in Part II, Section A. Because the Form 990 is available 
to anyone over the Internet via Guidestar (and possibly other online venues, as well), the 
disclosure of this information could lead to privacy invasion, or even outright identity 
theft. In public comments, you have indicated that knowing the physical location of these 
individuals is meaningful for 990 reporting purposes. However, LAFLA suggests that 
providing the member's state of residence, rather than city and state, would accomplish 
the same purpose, and would constitute a far lesser invasion of privacy. Ideally, we 
request that the organization's address continue to be an alternative for this reporting 
purpose. 

LAFLA believes that transparency, compliance, and reduced regulatory burdens benefit 
both nonprofit organizations and the communities they serve. LAFLA does not believe 
that the current draft effectively addresses these principles. We strongly suggest that your 
agency properly formulate a revised Form 990 that will indeed accomplish these stated 
goals of the IRS without unintended consequences and increased burden on the filing 
community. 

To that end, we strongly suggest that your agency solicit and accept further comment on 
the Form 990 once changes are made.  Understandably, this will delay the introduction of 
the new form until the 2009 tax year (returns filed in 2010).  However, this time 
extension will be necessary for the small nonprofit organizations that will need to revamp 
their accounting methods to adapt to the new reporting requirements.   

Sincerely, 
/s/ 
Alua Arthur 
Staff Attorney 
Community Economic Development Unit 
Legal Aid Foundation of Los Angeles 
(213) 640-3962 
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