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ACTION: Final rule.
SUMVARY: NWMFS issues a final rule to inplement the North Pacific Fisheries
Research Plan (Research Plan) for the Gulf of Al aska (GDA) groundfish fishery,
Bering Sea and Al eutian |slands (BSAI) nanagenent area groundfish fishery,
BSAl area king and Tanner crab fisheries, and Pacific halibut fishery in
convention waters off Al aska. The Research Plan will provide an
i ndustry-funded observer program and pronote nanagenent, conservation, and
scientific understanding of groundfish, halibut, and crab resources off
Al aska.
EFFECTI VE DATE: Cctober 6, 1994.
ADDRESSES: | ndi vi dual copies of the Research Plan and the environnental
assessnent/regul atory inpact review nay be obtained fromthe North Pacific
Fi shery Managenent Council, P.O Box 103136, Anchorage, AK 99510. FOR FURTHER
| NFORVATI ON CONTACT: Susan J. Sal veson, 907-586-7228.
SUPPLEMENTARY | NFORMATI ON:
Backgr ound

The donestic groundfish fisheries of the BSAl and GOA in the exclusive
econonmi ¢ zone (EEZ) are nanaged under the Fishery Managenent Plan (FMP) for
the Goundfish Fishery of the BSAl Area and the FMP for Goundfish of the GOA
The FMPs were prepared by the North Pacific Fishery Managerment Counci l
(Council) under the Magnuson Fishery Conservation and Managenent Act (16
U S. C 1801 et seq.) (Magnuson Act) and are inplenented for the U S. fishery
by regul ations at 50 CFR parts 620, 672, and 675. The donestic fishery for
Paci fic halibut off Alaska is nmanaged by the International Pacific Halibut
Commi ssion (I PHC), as provided by the Northern Pacific Halibut Act of 1982 (16
US C 773- 773k), with inmplenenting regulations at 50 CFR part 301.
Regul ations inplenenting individual fishing quota (IFQ neasures for the fixed
gear sablefish and halibut fisheries off A aska are at 50 CFR part 676. The
ki ng and Tanner crab fisheries of the BSAl area are nanaged under the FMP for
the Commercial King and Tanner Crab Fisheries in the BSAl. This FMP del egates
nmanagenent of the crab resources in the BSAl area to the State of Al aska
(State) with Federal oversight. Regul ations necessary to carry out the crab
FMP appear at 50 CFR part 671.

Section 313 of the Magnuson Act, as anended by section 404 of the Hi gh



Seas Driftnet Fisheries Enforcenment Act, Pub. L. 102-582, authorizes the
Council to prepare, in consultation with the Secretary of Conmerce
(Secretary), a Research Plan for all fisheries under the Council's
jurisdiction, except salnmon fisheries

The Council|l adopted a draft Research Plan at its June 1992 neeting and
later reconsi dered and adopted a revised Research Plan at its Decenber 1993
neeting. A proposed rule to inplenment the Research Plan was published in the
Federal Register on May 6, 1994 (59 FR 23664). Comments on the proposed rule
were invited through July 5, 1994. Nine letters providing witten comment were
received within the comment period and one |letter supporting the Research Pl an
was received after the end of the comment period. Oral coment on the Research
Pl an al so was received during the June 1994 neeting of the Council, and during
three public hearings conducted by NVFS on the Research Plan in Anchorage, AK
(June 7, 1994), Seattle, WA (June 15, 1994) and Portland, OR (June 16, 1994).
Witten and oral comments on the Research Plan are sunmarized in the Response
to Conments section, bel ow

Section 313(c)(3) of the Magnuson Act requires that, within 45 days of the
cl ose of the public coment period, the Secretary, in consultation with the
Council, shall analyze the public coment received and publish fina
regul ations for inplenmenting [the Research Plan]. Consultation with the
Council was concluded July 14, 1994, in a tel econference neeting between the
Council and NMFS. During this consultation, public comments received by NWS
on the Research Plan were reviewed and alternatives for NMFS response
consi der ed.

The Secretary has approved the Research Plan under section 313(c) of the
Magnuson Act. Upon revi ewi ng the Research Plan and the comments on the
proposed rule to inplement it, NVFS has deternmined that this final rule is
consi stent with the Magnuson Act and the Research Plan as adopted by the
Council. The Research Plan requires that observers be stationed on certain
fishing vessels and U S. fish processors participating in the BSAl nanagenent
area groundfish, GOA groundfish, and BSAl area king and Tanner crab fisheries
These requirenents may be extended to the halibut fishery off Al aska.
Gbservers will be depl oyed for the purpose of collecting data necessary for
the conservation, nmanagenent, and scientific understandi ng of fisheries under
the Council's authority. The Research Plan also will establish a system of
fees to pay for the costs of inplenenting the Research Plan. The fees will be
based on the exvessel value of retained catch in the BSAl nmanagenent area and
GA groundfish fisheries, the BSAl area king and Tanner crab fisheries, and
the Pacific halibut fishery off Al aska (Research Plan fisheries). Future
recomendati ons by the Council to include other fisheries under the Research
Plan will require an anendnent or anendnents to the Research Plan and to the
regul ations inplenmenting it.

The Research Plan and its inplenentation are explained further in the
preanble to the proposed rule. Wth the exception of the portion of the fina
rule inplenenting the first year of the Research Plan, the neasures set out in
the final rule do not differ significantly fromthe proposed rule

Response to Comment s
Nine letters of comments were received within the comment period. NVFS
al so received oral comrents during three public hearings on the Research Pl an
A summary of the witten and oral coments and NMFS response foll ows:
Comment 1. During the current Magnuson Act reauthorization, the Secretary
shoul d recommend that the name of the Research Plan be changed to the North



Pacific Fisheries Cbhserver Plan to better reflect its intent.

Response. NVFS agrees that the title “~“North Pacific Fisheries Research
Pl an'' does not accurately reflect the scope of the statutory authority set
out at section 313 of the Magnuson Act. Nonethel ess, any change to the title
woul d require an anendnent to the Magnuson Act. NVFS ability to include such
an anendnent in the current reauthorization process is limted. An anendnent
to the Research Plan as adopted by the Council also would be required. NVFS
recommends that the Council consider changing the nane of its Research Plan
the next tinme an anendnent to the Research Plan is initiated. Until the nane
of the Research Plan is anended, its inplenenting regulations will continue to
refer to the ““Research Plan'' to reduce confusion and inconsi stency between
the Research Plan as adopted by the Council and its inplenmenting regul ations.

Conmment 2. The Research Plan coul d becone a nodel for other user fee
prograns proposed nati onwi de. This Research Plan, therefore, nust be
efficient, equitable, and supported by the industry.

Response. NVFS agrees. The Research Plan nust be efficiently adm nistered
and equitable to all affected sectors of the industry to ensure its success.
NVFS bel ieves that the final rule inplenenting the Research Plan achi eves this
goal .

Comment 3. The present Cbserver Plan is satisfactory and the
i npl enentation of the Research Plan shoul d be del ayed until a conprehensive
rationalization programfor the crab and groundfish fisheries is inplenmented.
Concerns about nmaintaining the integrity of the observer program under the
exi sting Cbserver Plan can be readily addressed by contracts and penalties
wi thout the need to inpose a costly new systemon the industry.

Response. For reasons outlined in the proposed rule, NVFS, the Council,
and nany sectors of the affected industry do not believe that the current
Gbserver Plan is satisfactory. Once the Research Plan is fully inplenented,
the cost of observer coverage would be |inked nmuch nore closely to both the
benefits each partici pant receives fromthe observer program and the
participant's ability to pay for observer coverage. In attaining a nore
equi t abl e paynent system the costs for observer coverage will be increased
for sone operations, decreased for sone, and renmi n unchanged for others.

Del ayi ng Research Plan inplenentation until a conprehensive
rationalization programfor groundfish and crab fisheries is inplenmented woul d
unnecessarily delay a reasonabl e response to the concerns existing under the
current observer prograns, including conflict of interest and nonpaynent for
observer coverage. Under the current observer program NWMFS has limted
ability to nonitor contracts between vessel and processor owners, observer
contractors, and observers. Under the Research Plan, observers will be
enpl oyees of NMFS contractors and the possibility of conflicts of interest
bet ween the observers and the vessels they are observing is greatly reduced.
Furthernore, NVFS will be in a better position to take action on cases of
observer nonpaynent by contractors.

Comment 4. Catcher/processors will be assessed a fee of up to 2 percent of
the exvessel value of their retained catch. For sone processors with
100- percent observer coverage, this will result in a fee that reflects up to
an eight-fold increase in costs for observer coverage. An increase of this
magnitude is difficult to accept, given that observer coverage on these
vessel s cannot be any greater than it is now, and nany nore industry
participants will be sharing the costs of the program

Response. One of the objectives of the Research Plan is to distribute the
costs of observer coverage nore equitably. Those who have | ow observer
coverage costs relative to the exvessel value of the fish they retain and



those who currently have no observer coverage requirenents will experience

i ncreased costs. Those who have hi gh observer coverage costs relative to the
exvessel value of the fish they retain will experience decreased costs. The
distribution of costs under the Research Plan will becone nore equitable, both
in terns of the benefits received fromthe observer programand the ability to
pay for observer coverage

Comment 5. Fi shermen should not have to pay costs associated with agency
support of the groundfish and crab observer prograns under the Research Pl an
when NWVFS and the Al aska Departnent of Fish and Ganme (ADF&G have paid for
these costs in the past.

Response. Agency costs to admi nister and operate the groundfish and crab
observer prograns are authorized recoverabl e costs under the Research Pl an.
Nonet hel ess, NVFS i s pursuing continued funding of the observer prograns at
current levels. If NWS is successful, the use of the North Pacific Fishery
Gbserver Fund (Cbserver Fund) to support agency costs of inplenenting the
observer programwi |l be mnim zed.

Comment 6. The first-year fee collection programshould be restructured to
avoi d the proposed " “doubl e payment'' programrequiring vessels using
observers to pay the costs of observer coverage in addition to paying the
Research Plan fee, with a later rebate for observer costs. Alternative fee
collection prograns include crediting billed fee assessnents for observer
costs, an accelerated rebate of costs for observer coverage over the 2-percent
assessnent rate, or a systemwhere vessels and processors currently paying for
observers woul d not be required to pay the Research Plan fee.

Response. NVFS agrees and has inplenmented a revised programfor the first
year of the Research Plan that allows processors to subtract fromtheir billed
fee assessnents observer costs incurred by the processor during 1995.

G oundfish catcher vessels equal to or greater than 60 ft (18.3 n) length
overall (LQA) and crab catcher vessels required to carry observers while
participating in specified crab fisheries will be exenpt fromfee assessnents
during 1995 because these two sectors of the Research Plan fisheries currently
pay costs for observer coverage that are equal to or greater than anounts they
woul d contribute under the Research Plan fee assessnent program

Comment 7. The proposed rebate programduring the first year of the
Research Plan constitutes an unfair inposition on the segnent of the industry
that supposedly has already been unfairly burdened, particularly vessels that
currently are required to obtain 100-percent observer coverage. A different
approach i s recommended under which industry partici pants who are not now
payi ng any observer costs would pay the 2-percent fee; those who are paying
for 30-percent observer coverage would continue to pay for that coverage
wi thout rebate, and would pay 70 percent of the 2-percent fee; and those who
are paying for 100-percent observer coverage would continue to pay for that
coverage, w thout rebate, and would not pay any portion of the 2-percent fee.
In the second year, all participants woul d be assessed the sane fee percentage
under the percentage fee system

Response. NVFS has revised the first year of the Research Plan to
elimnate the proposed rebate program The final rule exenmpts fromthe
first-year fee assessnent programthose operations that currently pay costs
for observer coverage that equal or exceed costs that they woul d pay under the
Research Plan once it is fully inplenented (see the response to Comment 6).
Furthernore, participants in the Research Plan fisheries who currently are not
required to obtain observer coverage will pay their full portion of the 1995
fee percentage. Because the fee percentage authorized under the Research Pl an
i s assessed agai nst the exvessel value of retained catch, fee assessnents can



exceed current costs for observer coverage by vessels and processors required
to have 100-percent observer coverage. These operations will be required to
pay the difference between the fee assessment and observer costs. Once the
Research Plan is fully inplenented, all participants in the Research Pl an
fisheries will contribute equitably to the payment of Research Plan fee
assessnents based on the annual fee percentage and the exvessel val ue of
retained catch

Comment 8. If the proposed rule is revised to elimnate the first- year
rebate program concern exists that insufficient start-up funds woul d be
collected to allow full inplenmentation of the Research Plan by January 1996
This is of particular concern if fees are assessed only against fish harvested
and processed by vessels or processors not required to obtain observer
cover age.

Response. See the response to Comment 6. The revised programfor the first
year of the Research Plan will collect fees fromall participants in the
Research Pl an fisheries except fromthose persons who pay costs for required
observer coverage that exceed their fee liability under the Research Pl an
Based on the analysis presented in the final environnenta
assessnent/regul atory inpact review (EAR R and assunming a 2-percent fee
percentage for 1995, the revised program should provide sufficient start-up
funds for full inplenentation of the Research Plan by January 1996

Comment 9. If a rebate programis inplenmented for the first year of the
Research Pl an, rebates should be based on actual costs for observer coverage
and not on a "~ standardi zed cost of an observer day.'

Response. NWVFS agrees. Although the final rule inplementing the Research
Pl an does not include a rebate program a processor can subtract fromits
portion of a billed fee assessnment the actual costs incurred by the processor
for observer coverage during 1995

Comment 10. The Research Pl an should include a requirenent for an annual
audit of the program by an independent (non-governnent) auditor

Response. At this tine NMFS believes that a regulatory requirenent for an
annual audit of the Research Plan by an i ndependent (non- governnent) auditor
i s unnecessary. Under the Departnent of Commerce (DOC) Financial Managenent
System (FI M), annual financial reports that summarize all financial activity
within the Chserver Fund will be prepared for review by the Council's Chserver
Oversight Committee (OOC) and the Council

Speci al audits by a non-government or independent governnental agency,
such as the General Accounting Office (GAO or the DOC | nspector General, can
be solicited by the Council, provided the intended extent of the audit is
clearly defined and the audit utilizes generally accepted governnenta
audi ting standards issued by the Conptroller General of the United States.
NMFS bel i eves costs associated with a special audit would be recoverabl e under
t he Research Pl an

Comment 11. The proposed requirenents for 60-day and 10-day advance notice
to observer contractors for observer coverage do not pose a problemfor those
fishing seasons that are scheduled regularly and well in advance. These
requirenents will be inpossible to neet when inseason changes in season
openi ng dates occur, or when reserves are rel eased. These latter types of
announcenents are frequently nade with notice of a week or |ess, obviously
precluding any ability to arrange for an observer 60, or even 10 days, in
advance. The proposed rul e should be revised to provide an exception for
situations in which advance notice cannot be given due to circunstances
outside the control of the vessel owner.

Response. The final rule inplenenting the Research Pl an does not change



the proposed criteria for notifying an observer contractor of a vessel's or
processor's observer needs. The 60-day and 10-day notification periods are
necessary to guarantee the availability of observers to neet observer coverage
requirenents, particularly if additional observer training classes nust be
arranged to neet the demand for observer coverage. NWFS agrees that

ci rcunstances could occur that woul d preclude a person from providi ng a 60-day
or 10-day notice to an observer contractor for observer coverage. If this
shoul d occur, NMFS cannot guarantee the availability of observers to satisfy
observer coverage requirenents. NWS is aware of the |ogistic and pl anning
probl ens that can arise when fisheries are opened on short notice and will
attenpt to provide sufficient advance notice of inseason fishery openings to
all ow vessel s and processors to conply with observer coverage requirenents.

Comment 12. Designated observer enbar knment/ di senbar knent | ocations were
proposed for Alaska in the preanble to the proposed rule. Vessels based in
Washi ngton State often proceed directly to the fishing grounds and the
proposed rul e should be revised to add one or two |ocations for
enbar knent / di senbar knent of observers i n Washi ngton

Response. NVFS consi dered desi gnati ng enbar krent / di senbar knent | ocati ons
outside Al aska, but due in part to the prohibitive transportation costs,
declined to include non-Al aska sites in the list of proposed ports. ADF&G crab
nmanager s reconmended that crab observer enbarknent/di senbarknent sites
coincide with the observer briefing/ debriefing sites in Al aska. The sel ection
of enbar kment/di senbarknent ports occurs annually as part of the Research Pl an
specification process with opportunity for Council review and public coment.
Enbar knent / di senbar knent sites outside of A aska may be considered, along with
the attendant costs, during this annual process.

Comment 13. The proposed rul e specified that vessels requiring observer
coverage must have passed a Coast Quard safety inspection within the last 2
years. If this requirenment is a reference to the fishing-industry-specific
i nspection requirenments contained in 46 U S.C. Chapter 45, the final rule
should be clarified to say so

Response. The U S. Coast Quard inplenmented regulations codified at Titles
33 and 46 CFR, which inplenented statutory provisions at 46 U S.C. Chapter 45
The final rule has been clarified to require that vessels wth observer
coverage display certification of conpliance with certain U S. Coast Cuard
regul ations codified at Titles 33 and 46 CFR and at 46 U. S.C. 3311. This
requirenent is intended to provi de observers with sone assurance that vessels
they are stationed on neet specified U S. Coast Quard safety standards

Comment 14. Vessel s cannot always provide officer's accommopdations for
observers as would be required by Sec. 677.10(c) (1) of the proposed rule

Response. Section 677.10(c)(1) has been changed in the final rule to
requi re accomodations and food for observers that are equivalent to those
provided for officers, engineers, foremen, deck-bosses or other nanagenent
| evel personnel of the vessel. The intent of this regulation is to require a
vessel operator to treat the observer with respect. The observer need not be
given the captain's quarters, but the observer should not be housed in a room
wi th accommodations | ess than those provided for nanagenent personnel

Comment 15. If a funding shortfall exists, would NMFS al | ow over harvesting
of a total allowable catch (TAC) to generate additional funding?

Response. NVFS will not authorize an overharvest of a species' TACto
generate additional revenue under the Research Pl an

Comment 16. Catcher vessels should not be liable for delivering fish to an
unpermitted processor. The violation should remain with the processor, not the
vessel . Some ot her nmeans besides NVWS electronic bulletin board shoul d be



used to notify the industry of the processors with valid permts.

Response. NVFS believes it is the responsibility of catcher vesse
operators to be aware of the permt status of each processor they choose to do
busi ness with. A processor will not be issued sem annual processor permts
unless its billed fee assessnents are paid. The prohibition on delivering fish
to a processor not possessing a current sem annual permt provides additiona
incentive to the processor to subnit tinely paynments on its billed fee
assessnent. This is a crucial consideration in achieving the objectives of the
Research Plan. NMFS will maintain an updated |list of pernmitted processors on
its electronic bulletin board. A vessel operator also can request this
information directly froma processor

Comment 17. Currently, 30-percent observer coverage requirenments are
strictly adhered to because vessel operators do not want to pay for additiona
observer coverage. Under the Research Plan, this strong incentive to
effectively limt coverage to required levels will be eroded

Response. NVFS realizes that full inplenentation of the Research Plan will
erode sone of the incentive to a vessel operator to disenbark an observer as
soon as coverage requirenents are nmet. Cbserver contractors will work with
vessel owners to nmonitor the observer coverage and to see that observers are
transferred to other vessels where coverage is needed. NVFS nay order a vesse
to port to disenbark an observer, should that prove necessary.

Comment 18. Concern exists that the Research Plan will ultimately result
in reduced observer coverage, because the statutory linmt on the annual fee
percentage (2 percent) will not allow for the collection of funds sufficient
to provide for increased costs of observer coverage, nor for increased
adm ni strative costs incurred by NMFS and ADF&G

Response. NVFS is commtted to providing an efficient and effective
observer programwithin the statutory constraints. NMFS will use the best
avail able information to establish the annual fee percentage. If increased
Research Plan costs or reduced fee collections due to a reduced exvessel val ue
of Research Plan fisheries create unanticipated shortfalls w thin any cal endar
year, a regulatory nechani smexists to decrease observer requirenents over the
season. Alternatives to reduced observer coverage in both the short and | ong
termalso exist in the formof anendi ng the Magnuson Act to allow for a fee
percentage greater than 2 percent, or obtaining other sources of funding

During 1995, the first year of the Research Plan, an annual fee percentage
of 2 percent may be necessary to accunulate sufficient start-up funds to
support the contracts for observer coverage during the first half of 1996. In
succeedi ng years, the percentage should be lower. In all cases the 2 percent
limt should serve as an incentive to keep down the costs, nmake the observer
prograns nore efficient, and seriously evaluate the benefits of any proposed
increase in observer coverage requirenents.

Comment 19. The Council is considering alternative incentive prograns to
address bycatch waste that woul d require additional observer coverage for
participating vessels. The final rule inplenenting the Research Plan should
not preclude voluntary increases in observer coverage by vessel owners as a
prerequisite for participation in these incentive prograns.

Response. Chserver coverage regul ated under the Research Plan is set out
under Sec. 677.10 of the final rule. The Research Pl an does not preclude
observer coverage beyond | evel s required under the Research Plan by anyone
participating in a voluntary incentive program However, persons who
voluntarily obtain observer coverage beyond that required under the Research
Pllan woul d i ncur the costs of the additional coverage. Furthernore, voluntary
or mandatory requirenents for observer coverage beyond those authorized under



the Research Plan woul d require rul enmaki ng.

Comment 20. Concern exists about the possibility of new fees being inposed
on the fishing industry during the current reauthorization of the Magnuson
Act. Because of this concern, a sunset date should be added to the Research
Pl an that woul d take effect if and when anendnents to the Magnuson Act
duplicate fees being charged under the Research Plan. Any new fee inposed
under the Magnuson Act should not be in addition to the fees required under
t he Research Pl an

Response. Changes to regul ations nornmally nust be acconplished through
rul enaki ng, rather than being autonmatically triggered by events, such as
passage of |egislation. Under the Adm nistrative Procedure Act notice and
comrent procedures, the public nmust be given notice of the proposed change and
have an opportunity to coment on the proposed change. Shoul d the Counci
decide that, in the future, the Research Pl an should be w thdrawn or nodified
to take into account anendnents to the Magnuson Act, or for any other reason
it can recommend that the Secretary do so under normal rul enaeki ng procedures.

Comment 21. Industry menbers should be allowed to participate in the
NMVFS/ ADF&G wor k group to oversee agency efforts to streanline the groundfish
and crab observer prograns and to naxi m ze efficiency of admnistration and
i npl enentati on of these prograns.

Response. NVFS di sagrees. |ndustry nmenbers have nmany opportunities to
comrent on or participate in agency efforts to streaniine the groundfish and
crab observer prograns. These opportunities include the Advisory Panel (AP)
the OOC, and public testimny or witten comment on the annual Research Pl an
speci fication process or other pertinent actions before the Council. The
NMFS/ ADF&G wor k group neetings will provide a setting for staff nenbers to
address admi nistrative, inplenentation, and efficiency issues of the observer
prograns and to respond to issues and concerns rai sed by the public through
the AP, OCC, or testinony before the Council.

Comment 22. Gven limted resources and a need to expand overal |l observer
coverage, it is essential that the Research Plan be inplenented in such a way
as to naximze efficiency and mnimze adm nistrative overhead and costs. The
first major step in that direction would be to consolidate the crab and
groundfi sh observer prograns. In addition to reduced costs, a consolidated
program woul d provi de an opportunity to standardi ze training and qualification
requirenents for observers, devel op nore rational deploynment schenes,
coordi nate research and data coll ection objectives, and nove toward the
devel opnent of a professional, well trained, well qualified observer corps.
Wth this goal in mnd, NWS and ADF&G shoul d prepare budgets and report to
the OOC and Council on the feasibility of conmbining the groundfish and crab
observer prograrns.

Response. NVFS and ADF&G are actively pursuing ways in which the NWS
groundfi sh and ADF&G crab observer programs can conbi ne tasks and nore
efficiently utilize resources. Sone areas being explored for possible future
coll aboration are training, briefing, debriefing, and field support. A so
under the Research Plan, an interagency (NWMFS and ADF&G working group will be
establ i shed to address issues of consolidation and cost efficiency.

Comment 23. Fiscal year (FY) 96 budgets prepared for the crab and
groundfi sh observer prograns do not include the costs for shellfish observer
training. NMFS has factored the costs of shellfish training into a daily
observer cost estimate reported by observer contractors, rather than use
training costs incurred by the University of Al aska, which has been bearing
these costs. True costs of the crab observer training should be included in
the Research Pl an budget so that everyone has an accurate picture of the



entire program GCrab fishernen and shellfish observer contractors may clai m
they are being discrimnated against if they will have to pay an additiona
cost of shellfish training beyond that paid by user fees. Shellfish observer
training should not be treated differently from groundfi sh observer training
under the Research Pl an

Response. Specific comments on agency budgets and policy necessary to
adm ni ster the groundfish and crab observer prograns are outside the scope of
the final rule to inplenent the Research Plan. Comments of this sort would
best be addressed under the annual specification process set out at Sec
677.11 of the final rule

Nonet hel ess, NMFS agrees the FY96 budgets for the crab and groundfish
observer prograns do not include the costs for shellfish observer training
because neither NVFS nor ADF&G currently train crab observers. NVFS believes
it is appropriate to require potential observer contractors to incorporate
subcontracted costs for training crab observers in their response to the
request for solicitation. NVFS believes that this approach will incorporate
all the costs of training crab observers within the Research Plan contracts,
thereby avoiding the possibility of crab vessels or observer contractors
incurring additional costs.

Under the Research Plan, the NMFS/ ADF&G wor ki ng group will exam ne
differences and simlarities between the groundfish and crab observer prograns
and will consider the potential benefits of training crab observers within the
ADF&G observer programor w thin the NMFS observer program

Comment 24. Agency budgets shoul d include costs for crab observer training
and explicitly identify groundfish and crab observer program costs. NWS and
ADF&G rust work towards streamlining prograns and reduci ng costs (e.g.
cross-training of observers, sharing field facilities, coordinating briefing
and debriefing functions.)

Response. See the responses to Comments 22 and 23

Comment 25. NMFS staff have expressed the intent to solicit bids for crab
observer training, but not the groundfish observer training. Both crab and
groundfish training prograns should be subject to the bidding process. Not
only will this produce the nost cost-effective approach to training, but it
wi Il assure that the groundfish and crab industry receive simlar treatnent
under the Research Pl an

Response. As nentioned in the responses to Comments 22 and 23, the
NMFS/ ADF&G wor ki ng group will be considering various options for both
groundfish and crab training and these options will be discussed before the
OOC and the Council as part of the annual specification process.

Comment 26. In-season price adjustnents, in-season paynent adjustnents, or
price forecasts shoul d be used, when practicable, to decrease differences
bet ween the standard exvessel prices and the actual exvessel price that can
result from seasonal or inter-annual price fluctuations.

Response. Early in the devel opnent of the fee collection programfor the
Research Pl an, the Council recommended the use of actual exvessel prices and
val ues for processors that purchase fish fromfishermen and the use of
standard exvessel prices for integrated harvesting and processing operations
that do not purchase fish. This recommendation adjusted prices to reflect the
actual prices for the forner class of processors and post-season price
settlements. By 1992, the Council had identified problens with this
recomendati on and voted to recommend the use of standard exvessel prices for
all processors. The problens included the following: (1) The incentive of
fishermen and processors to understate actual exvessel prices, (2) the
difficulty of verifying that the reported prices were correct, (3) the



difficulties of applying post-season adjustnents in exvessel prices to the
standard exvessel prices used for processors that catch their own fish, and
(4) the lack of timely price information fromfish tickets. The Counci

recogni zed that actual inseason exvessel price data nay provide a nore

equi tabl e basis for fee assessnents anong processors who purchase fish
However, the Council determ ned that the potential for nore equitable fee
assessnents was not sufficient to overcone the problens associated w th using
actual prices

The Council has recommended that NMFS establish standard prices for
6-nmont h periods. This recommendati on should increase the ability of NWS and
the Council to set standard prices that will closely approximate actua
prices. This process will be facilitated if the exvessel price infornmation
fromfish tickets becones available in a nore tinely nanner

Fee revenue and actual fee liability would be nore uncertain if they were
based on inseason price or paynent adjustments. |If prices increase, processors
could have difficulty collecting the additional fees fromfishernen, and if
prices decrease, processors may not nake the appropriate refunds to fishernen.
Over tine, the unexpected increases and decreases in exvessel prices are
expected to cancel out.

Under the final rule, the standard exvessel prices will be based on: (1)
Exvessel price information during the nost recent 12-nmonth period for which
data are available for different seasons, gear types, nanagenent areas, and
processing sectors; (2) factors that are expected to change exvessel prices in
t he upcom ng cal endar year; and (3) other information that indicates what
exvessel prices would be expected to be in the upcom ng cal endar year
Therefore, to the extent practicable, price forecasts will be used.

Comment 27. When differences in prices by gear, area, node of operation
and season are real and significant, separate standard prices should be
establ i shed for each

Response. NVFS agrees and intends to propose exvessel prices that
reasonably accommodate price differences by season, gear, area, and processing
sector (inshore and of fshore conponents) (see the response to Conment 26).
However, even when real and substantial differences exist in exvessel prices
by gear, area, node of operation, and season, there are justifications for not
establ i shing a separate standard price for each. To the extent that exvesse
prices differ due to differences in the services a fishing vessel provides in
addition to harvesting raw fish, it may be inappropriate to establish separate
standard pri ces.

Comment 28. It is unfair not to account for differences in prices due to
stage of product processing and node of operation

Response. As noted in the response to Comment 27, NMFS believes it nay be
i nappropriate to charge different fees per pound of retained catch for
different fishermen due to differences in the distribution of services between
fishermen and processors or to assess a higher fee per pound for a group of
fishermen that performservices that are typically perforned by processors.

Comment 29. Prices should be inmputed by area when the size of fish differ
by area and product prices differ by the size of fish

Response. The cost of accomodating this suggestion could be justified if
large differences exist in product prices by area of catch. The annua
processor survey conducted by the State of Al aska does not collect price data
for narrowly defined areas. As a result, NMFS would have to use other sources
of product price data that would tend to increase infornmati on and anal ytica
costs and, perhaps, decrease the quality of the price estimates. In the
future, NMFS may consi der rul enaking to collect additional price information



if existing sources of data are deened insufficient.

Comment 30. The nmethod used by NMFS to inpute exvessel prices is
acceptabl e, but the product prices and product price to exvessel price
conversion factor should be reviewed, a conversion factor of 20-percent should
be used, and an industry commttee of those famliar with these speci es shoul d
be part of the review process

Response. The Research Pl an specification process set out in the fina
rule at Sec. 677.11 includes review of the inputed standard exvessel prices by
the OOC, AP, Scientific and Statistical Commttee (SSC), the public, and the
Counci| before the standard exvessel prices are proposed. The proposed
standard exvessel prices will be published in the Federal Register annually,
and the data on which they are based will be included in a report available
fromthe Council. Public comments will be requested on both the proposed
standard exvessel prices and the data on which they are based. The fina
standard exvessel prices will be established after further review by the QOOC,
AP, SSC, and the Council. Therefore, the process for establishing standard
exvessel prices allows for as nmuch input and review as the industry is willing
to provide. The industry is free to establish a conmttee to assist in
establ i shing standard exvessel prices.

Comment 31. Actual prices paid to fishermen are recorded on fish tickets
and these prices should be used to calculate fee assessnents, rather than the
proposed nmethod of using standard exvessel prices. If standard exvessel prices
are used, NWFS should inplenent a separate rebate programto reinburse
fishermen who were ultimately charged nore than 2 percent of the exvesse
value in those cases where the standard exvessel price is less than the actua
price they received.

Response. See the response to Comments 26 and 27.

Conment 32. Fee assessments shoul d not be assessed on deadl oss crab

Response. Fee assessnents will be based on the anount of crab retained by
a processor. Crab that is harvested alive but dies enroute to the processor is
consi dered deadl oss and is not purchased by the processor or buyer. This crab
therefore, will not be considered retained catch for the purpose of
cal cul ating fee assessnents.

Comment 33. Under the proposed rule, retained catch for processor vessels
woul d be determ ned by using standard product recovery rates (PRRs) to
cal cul at e round-wei ght equival ents. Retained catch can be cal cul at ed nost
accurately by actual weights, rather than by using a derivative system
Recogni zing that not all processor vessels are equi pped with scales, a system
shoul d be inpl enmented under which a processor could el ect to have retained
catch cal cul ated by any recogni zed acceptabl e neans, such as actual weight,
volurmetric measure, or standard PRRs.

Response. NVFS has prepared a draft analysis for Council consideration
that evaluates different alternatives for obtaining accurate catch weight
nmeasurenents. The Council is scheduled to take final action on a preferred
alternative before the end of 1994. Until regulations are inplenented that
serve as consistent guidelines for obtaining accurate neasurenents of catch
weight, NMFS will continue to rely on PRRs to cal cul ate round-wei ght
equi val ent s.

Comment 34. NMFS has reported that a 10-20 percent discrepancy exists
bet ween observed retai ned catch estinates and retai ned catch anounts reported
by processor vessels in their weekly production reports. Currently, an easy
and precise nmethod to verify the accuracy of reported catch amounts is not
avai l able. Gven that the projection of groundfish exvessel value was based on
proj ected catch using a blend of observer and vessel data, concern exists that



this projection overestinmates the fees that will be collected during the
start-up year by 10 percent or nore. If this is the case, full inplenentation
of the Research Plan may be unnecessarily delayed. A better alternative is to
calcul ate the fee based on retai ned weight, but incorporate the "~ bl end

nmet hod to decrease the probl em of under-reporting

Response. Retai ned catch amounts used to project exvessel value of
groundfish for purposes of the Research Plan were based on data submtted by
the industry on weekly production reports and ADF&G fish tickets. These data,
not blend data, were used to project exvessel value of retained catch and
provide the best information avail able on which to base projected revenues
under the Research Pl an

Comment 35. The use of PRRs to calculate round wei ght of retained catch is
problematic for several reasons. First, a sizeable disparity exists within the
industry regarding the PRRs of various products. Second, the current rates
bei ng used by NMFS are not necessarily based on scientific or statistically
defensi bl e data. If PRRs nust be used, they nust be based on the best
avail abl e scientific evidence

Response. NVFS has determned that the standard PRRs that it will use to
cal cul at e round-wei ght equival ents of retained catch by at-sea processors
represent the best available scientific information about product recoveries
bei ng achi eved by the processing industry. NMFS has invited public conment on
the standard PRRs it will use and will soon publish themin a final rule. NWS
will continue to review information about product recoveries and wll propose
regulations to revise any particular standard PRR, if necessary. See also the
Response to coment 33

Comment 36. Under the proposed Research Plan, vessels are charged a fee
based on the round-wei ght of retained fish. As a result, a large incentive
will exist to not nake products such as fish nmeal or process snall fish or
mal e flatfish, which may be perfectly fit for human consunpti on but have a
| ower nmarket value. A better nmethod would be for each vessel to pay for what
it catches, whether or not the fish are retained for processing. If vessels
were assessed a fee based on the wei ght of fish caught, there woul d be an
economi c incentive to reduce bycatch and other fish waste, as well as an
incentive to collect and report the best possible data

Response. NVFS has revised the final rule to exenpt frombinonthly fee
assessnents the exvessel value of whole fish that are processed into neal
This action is intended to address concerns that the inposition of Research
Pl an fees on the exvessel value of retained catch may create an incentive for
processors to discard | ow val ue fish that otherw se may have been retai ned.
Section 313 of the Magnuson Act authorizes the assessnent of fees on both
retai ned and di scarded catch. Gven this authority and the Council's desire to
encourage retention of catch under the Research Plan, the Council has asked
the OOC to explore options for assessing fees on discarded catch. Any future
recomendati on by the Council to inplenment a fee assessnent program for
di scarded catch will require rul enaking and likely would not be inplenented
before 1996.

Comment 37. I nsurance coverage requirenents shoul d be established for
observers.

Response. At its June 1994 neeting, the Council indicated that it will
appoint a technical comittee to address the issue of standard insurance
coverage for observers

Comment 38. The concept of a risk-sharing pool for observer insurance is
not acceptabl e because the pool concept underm nes the conpetitive process for
i nsur ance.



Response. Section 313(e) of the Magnuson Act requires the Secretary to
review the feasibility of establishing a risk-sharing pool to provide
i nsurance coverage for vessels and owners against liability fromcivil suits
by observers. This feasibility study will include a cost analysis and a revi ew
of potential inpact on vessel owners, observer contractors, and observers. The
Secretary will not establish a risk-sharing pool if his review shows that
conprehensi ve comercial insurance currently is available for all fishing
vessel s and processors required to have observers, and such insurance wll
provide a greater nmeasure of coverage at a | ower cost to each participant.

As noted in the response to Comment 37, the Council took action at its
June 1994 neeting to establish a technical commttee to address this issue.

Comment 39. Identification should be required for observers at shoreside
plants (e.g., vest, tag, IDcard), to facilitate their access to confidentia
information (fish tickets, data on plant production, etc.).

Response. NVFS agrees and presently is investigating the feasibility of
suppl yi ng observers with an ID card that would either replace, or be in
addition to, the present letter of certification

Comment 40. NMFS shoul d be nore effective in dealing with observer
harassnent issues as reported by observer contractors

Response. Contractors currently have the ability to deny observer coverage
to vessels that have had continuing problens with harassnment of observers.
Under the fully inplenmented Research Plan, vessel or processor owners no
longer will be the clients of the contractors and NMFS wi |l have greater
ability to ensure that harassnent situations are handled in an appropriate
manner. NMFS Enforcenent will continue to investigate reported instances of
observer harassnent and will take action where warranted

Comment 41. Qbserver duties should remai n unchanged under the Research
Pl an and shoul d not becone nore enforcenment oriented.

Response. Existing observer duties will be unchanged under the Research
Pl an.

Comment 42. NMFS shoul d assess an observer's perfornmance through survey
information collected fromthe industry.

Response. At present, nmenbers of the fishing industry can and do comment
on an observer's performance by calling or witing to the NVWS Chserver
Program of fi ce. NMFS recogni zes the need for a nore fornalized process for
provi ding feedback, and is in the process of designing a questionnaire. Such
questionnai res woul d need to be approved by the Ofice of Managenent and
Budget (OWB) under the Paperwork Reduction Act, even though responses woul d be
vol untary.

Comment 43. The Research Plan nmust be inplenented to provide for greater
NMFS oversi ght over the rel ationshi ps between observers, observer contractors
and fishing interests. CQurrently, these relationships are conprom sed and NVFS
and the Council have failed to oversee properly the integrity of these
rel ationshi ps. Instead, observer contractors continually exhibit interest in
profits before either data quality or observer security. This situation
reduces the collection of scientific data by observers to a vendor activity,
jeopardi zes the safety and wel | -being of observers, and underm nes the
credibility of the scientific data collected by observers.

Response. The expected change in the rel ationshi ps between observers,
observer contractors, and fishing interests with the full inplenentation of
the Research Plan is one of the nost inportant reasons for inplementing it.
Under the Research Plan, nmoney for observer coverage will be distributed
through NVFS, and NMFS wil | exercise nore oversight through contractua
rel ationships with the observer contractors.



Comment 44. NMFS and the Council shoul d anal yze the useful ness and
economi c efficiency of observer contractors. These individuals serve as a
third-party conduit of financial paynent for observer coverage and the
financial resources distributed to themcould be nore constructively
channel ed.

Response. Under the Research Plan, NWFS could fund Federal enployees to
serve as observers. NWS is presently evaluating the feasibility of having
Federal observers serve at |east sone of the observer needs. However, nany
obstacles exist to inplenent such a proposition, notably the present effort to
reduce the Federal work force

Comment 45. Nonpaynent of contractors and observers has been a probl em
since 1991. NMFS inaction in not decertifying contractors who do not pay
their observers allows these contractors to essentially |oan observer coverage
to the fishing industry. This situation seriously undermnes the credibility
of the observer programand requires greater oversight by NWS

Response. Under current regul ations, vessel and processor owners contract
with observer contractors to provide observer coverage. NMFS is not a party to
those contracts, so has limted ability to enforce contracts between vesse
and processor owners, observer contractors, and observers. Under ful
impl enentation of the Research Plan, contractors will be paid fromthe
Gbserver Fund and NMFS will be in a much better position to investigate and
act on cases of observer nonpayment by contractors. Changes in the Final Rule
From the Proposed Rul e

This final rule has been revised fromthe proposed rule to address public
comment on the first year of the Research Plan. Neither the Council nor the
general public supported the proposed first-year programthat would have
provi ded rebates to vessel and processor owners for observer costs, because
(1) persons woul d have experienced delays fromthe tine they paid for observer
coverage until they were reinbursed for these costs, and (2) rebates would
have been based on standardi zed costs per observer day. This final rule
inplenents an alternative programfor the first year of the Research Pl an that
addr esses these concerns based on the foll owing assunptions and criteria

a. The first year of the Research Plan will generate sufficient start-up
funds during 1995 to allow full inplenentation of the Research Plan by
January, 1996

b. NMFS will seek funding for the financial support of the observer
prograns, at |least through fiscal year 1996

c. The first year of the Research Plan will not require " double paynent'
by any participant in the Research Plan fisheries for any period of tinme
during 1995; and

d. The first year of the Research Plan will credit actual costs paid by a
participant in the Research Plan fisheries for observer coverage during 1995
up to the limt of the participant's fee liability.

The revised programfor the first year of the Research Plan is set out in
this final rule at Sec. 677.6 and is further discussed in the final EAAR R
prepared for this action (see ADDRESSES). In summary, this final rule exenpts
owners of groundfish catcher vessels equal to or greater than 60 ft (18.3 n)
LOA from paynent of fee assessnents during 1995 because, as a group, this
vessel size class currently pays observer costs that exceed 1 percent of the
exvessel value of their catch. Crab catcher vessels participating in fisheries
for Chionoecetes tanneri Tanner crab, C angul atus Tanner crab, or Lithodes
cousei king crab are required to carry observers under Al aska State
regul ations at 5 AAC 34.082 and 5 AAC 35.082. Vessel costs for this observer
coverage equal or exceed the vessels' expected fee liability for the retained



catch of these species. As a result, these catcher vessels also are exenpt
fromcontributing to the portion of the 1995 fee assessnent based on the
exvessel value of retained catch of these specific Tanner and king crab
speci es.

Under the final rule, groundfish nothership processor vessels and
shoresi de processors will be billed for their portion of the 1995 fee
assessnent (i.e., a fee assessnent based on one-half of the annual fee
percentage nultiplied by the exvessel value of retained catch) plus one-half
of the fee assessment calculated for the exvessel value of retained catch
delivered by vessels less than 60 ft (18.3 n) LOA Each of these processors
may subtract its observer coverage costs fromthe processor's portion of the
bimonthly bill. Wth the exception of processors retaining C. tanneri, C
angul atus, or L. cousei, who will be billed one half the fee percentage for
t hese species, groundfish catcher/processors, crab catch/processors, crab
shoresi de processors, crab floating processors, and halibut processors will be
billed the full fee percentage. Goundfish catcher/processors, crab catcher/
processors, and crab floating processors may subtract their groundfish and
crab observer coverage costs, respectively, fromtheir binonthly fee
assessnent for retai ned catch of groundfish and crab. The annual deduction for
observer costs is limted to the actual cost paid for observer coverage during
1995 or the 1995 fee liability, whichever is |ess.

Several changes fromthe proposed rule have resulted fromthe revised
programfor the first year of the Research Plan. In addition, other changes
have been nade to respond to nore specific public comrents on the proposed
rule and to inprove the clarity and consistency of regul ations.

Si gni ficant changes are as foll ows.

1. The OMB control nunbers for approved information collection
requi renents have been added to 50 CFR part 204 to conply with requirenments of
t he Paperwork Reduction Act.

2. Figure 1 of 50 CFR part 677, the Federal Processing Permt Application
(Form FPP-1), has been revised to conbine existing pernmitting requirenents
under Sec. 672.4 and Sec. 675.4 to reduce the reporting burden on processors
and to facilitate admnistrative efficiency in issuing permts. FormFPP-1
al so has been changed to nore clearly identify persons who qualify as
““processors'' for purposes of the Research Plan.

3. Figure 2 of 50 CFR part 677, the Chserver Coverage Paynent Recei pt Form
(Form FPP-2), has been revised to collect informati on on paynents to an
observer contractor by a processor for observer coverage during 1995. NWS
will use this information to audit the observer coverage costs subtracted by a
processor fromits billed fee assessnents.

4. In Sec. 677.2, the definitions of the terns "~ “Binonthly'', " Catcher
vessel'', "“Fishing trip'', ~~Mthership processor vessel'', "““Processor'',
""Retained catch'', and " Shoreside processor or shoreside processing
facility'' have been changed; the definitions of the terns "~ At-sea
processor'', ""Standard observer day'', and " Standardi zed cost of an observer

day'' have been renoved; and a definition of the term  Fishernen'' has been
added

The definition of Bi monthly' ' has been revised to coi ncide with cal endar
nont hs, rather than weekly reporting periods. This change is necessary to
all ow greater consistency between ADF&G and NMFS data coll ected fromthe
industry that is used to cal cul ate processor fee assessnents.

The definition of " Catcher vessel'' has been revised to clarify that a



catcher vessel is used for catching fish, but does not process fish

The definition of ““Fishing trip'' has been changed to nore clearly
inpl enent NMFS' intent for observer coverage requirenents set out at Sec
677.10(a) (1) for catcher vessels delivering groundfish to shoreside processing
facilities. A catcher vessel required to carry a NVFS-certified observer
during at least 30 percent of its fishing days in a calendar quarter under
Sec. 677.10(a)(1) also nust carry an observer during at |least one fishing trip
during the cal endar quarter for each of six different groundfish fishery
categories defined at Sec. 677.10(a)(1)(ii) in which it participates. In the
proposed rule, these fishery definitions were based on a vessel's retained
catch conposition of groundfish during a weekly reporting period. However
retained catch information for catcher vessels delivering groundfish to
shoresi de processors is recorded on ADF&G fish tickets that summarize catch
retained during a fishing trip, not a weekly reporting period. To resolve this
di screpancy, the definition of ““Fishing trip'' at Sec. 677.2 and of fishery
categories at Sec. 677.10(a)(1)(ii) have been clarified to allow the use of
ADF&G fish tickets conpleted at the end of a fishing trip to assign catcher
vessel s to fisheries.

The definition of " Mthership processor vessel'' has been revised to
clarify that a nothership processor is not used for, or equipped to be used
for, catching fish.

The definition of " Processor'' has been revised to include those
fishermen who deliver fish directly to restaurants. This change is necessary
because information on retained catch is not obtained fromrestaurants under
t he recordkeeping and reporting requi rements set out under Sec. 672.5 and Sec
675.5

The definition of “~“Retained catch'' has been revised to nore clearly
apply to all processors defined at Sec. 677.2

The definition of " Shoreside processor or shoreside processing facility'
has been changed to nore clearly separate this type of processing operation
fromother types of processors (e.g., catcher/ processors, nothership
processor vessels, or fishermen who sell fish to restaurants or to another
person for use as bait or personal consunption).

The definition of " Fishernen'' has been added to clarify reference to
this termunder the definition of " Processor.'

In Sec. 677.2, the term "~ At-sea processor'' has been renoved because this
termis not referred to in regulations. The terns "~ Standardi zed cost of an
observer day'' and "~ Standard observer day'' have been renoved because these
terns no |longer are applicable

5. In Sec. 677.6, the follow ng changes have been nade.

a. Paragraph (b) has been revised and a new paragraph (d) is added to
inplenent a credit programrather than a rebate programduring the first year
of the Research Plan. In paragraphs (b)(1) and (b)(2), regulatory |anguage has
been added to exenpt the exvessel value of whole fish that is processed into
nmeal frombinmonthly fee assessnents. This change addresses concerns that the
inposition of Research Plan fees on the exvessel value of retained catch nay
create a greater incentive for processors to discard fish that otherw se nay
have been processed.

b. A d paragraph (d) has been redesignated paragraph (e) and revised to
authorize NVWS to charge late fees for the balance of a binonthly fee
assessnent in the event the Director, Al aska Region, NWS, deternines that a
billing error has not occurred in response to a billing dispute initiated by a
processor. The authority to charge a late fee is necessary to discourage a
person fromusing the process set out for disputing a binonthly fee assessnent



bill only as a neans to delay paynent of the bill.

c. AOd paragraph (e) has been redesignated paragraph (f) and revised to
encourage the tinely paynent of a billed fee assessnment by providing NWFS t he
authority to assess a penalty fee in the event payment is not received after
90 days fromthe due date

d. Paragraph (f), which would have inplenented the proposed rebate
program has been renoved

6. In Sec. 677.7, paragraph (g) has been changed to refer to the revised
programfor the first year of the Research Plan instead of the proposed rebate
pr ogr am

7. In Sec. 677.10 the follow ng changes have been nade in addition to
those referred to under item4

a. Paragraph (a)(3) has been changed to include references to Al aska State
observer coverage requirenents at 5 AAC 34. 035, 34.082, and 35.082

b. Paragraph (c) has been revised to renove the reference to required
conpliance with U S. Coast Quard vessel safety requirenents. This requirenent
was noved to a new paragraph (g).

c. Paragraph (c)(1) has been revised to renove a proposed requirenent that
vessel operators provide accommodati ons for observers that are equivalent to
those provided for officers of the vessel. The regul atory | anguage has been
clarified to inplement the intent of the proposed rule to require a vesse
operator to treat the observer with respect and not provide the observer with
accommodat i ons reflective of the |owest |evel crew onboard the vessel

d. Paragraph (e) has been revised to clarify that if contractors for
observer coverage are not notified within specified tine periods, the
avail ability of an observer to nmeet observer coverage requirenents will not be
guar ant eed.

e. Paragraph (f) has been revised to reflect recent rul emaki ng that
authorized the rel ease of specified observer data on prohibited species
bycatch (59 FR 18757, April 20, 1994).

f. Paragraph (g) has been added to clarify a requirenment fornerly at
paragraph (c¢) that vessels required to carry observers nust pass a U S. Coast
Quard safety inspection. Safety requirenents for all vessels are clarified.
Gbservers will not be stationed aboard vessels not neeting safety
requi renents.

8. In Sec. 677.11, regulatory | anguage has been added that woul d authorize
the annual specification of standard exvessel prices by season, area, gear
and processing sector. Reference to the annual specification of " standardized
cost(s) of an observer day'' also has been renoved because this termno | onger
is applicable

d assification

This final rule contains collection-of-informati on requirenents subject
to the Paperwork Reduction Act. Public reporting burden for each year of this
collection is estimated to average 0.33 hour per response for conpleting the
sem annual FPP-1, 0.25 hour per response for notifying contractors of needs
for observers, and 1.0 hour per response to provide information to docunent
clains of disputed bills. For the first year of the Research Plan, conpletion
of FPP-2 by observer contractors for paynent of observer coverage by processor
vessel s and shoreside processing facilities is estimated to average 0.16 hours
per response. Al reporting burden estinmates include the tinme for review ng
instructions, searching existing data sources, gathering and nmintaining the
dat a needed, and conpl eting and review ng the collection of informati on. The
collection of informati on has been approved by the Ofice of Managenent and
Budget, OMB control nunbers 0648-0206 (Processor Permt Application) and



0648-0280 (North Pacific Fisheries Research Pl an).

The Council, NMFS, and the Al aska Departnent of Fish and Gane prepared a
final Regulatory Flexibility Analysis as part of the Regulatory I|nmpact Review.
A copy of this analysis is available fromthe Council at (See ADDRESSES).

This final rule has been determined to be not significant for purposes of
E.Q 12866.

Li st of Subjects 50 CFR Part 204

Reporting and recordkeepi ng requirenents. 50 CFR Parts 301, 671, 672,
675, 676, and 677

Fi sheries, Reporting and recordkeepi ng requirenents.

Dat ed: August 25, 1994. Charles Karnella, Acting Program Managenent
O ficer, National Marine Fisheries Service.

For the reasons set out in the preanble, title 50 CFR Chapters I, 111,
and VI are anended as foll ows:

PART 204-- OVB CONTROL NUMBERS FOR NQAA | NFORVATI ON COLLECTI ON REQUI REMENTS

1. The authority citation for part 204 continues to read as foll ows:
Aut hority: Paperwork Reduction Act of 1980, 44 U S.C 3501-3520 (1982).

Sec. 204.1 [ Anended]

2. The table in Sec. 204.1(b) is anended by adding in the |eft-hand
colum, in nunerical order, the entries ""677.4, 677.5'"', 677.6'', and
677.10""'; and adding in the right-hand colum, in corresponding positions, the
entry P[*°-0280""'].

PART 301--PAC FI C HALI BUT FI SHERI ES

3. The authority citation for part 301 continues to read as foll ows:
Authority: 5 UST 5; TIAS 2900; 16 U.S.C 773-773k.

4. Section 301.23 is added to read as foll ows: Sec. 301.23 North
Paci fic Fisheries Research Pl an.

Permt requirenments, observer requirenents, and fee assessnents for the
Northern Pacific halibut fishery under the North Pacific Fisheries Research
Plan are contained in part 677 of this title.

PART 671-- KING AND TANNER CRAB FI SHERI ES OF THE BERI NG SEA AND ALEUTI AN
| SLANDS

5. The authority citation for part 671 continues to read as foll ows:
Authority: 16 U S.C 1801 et seq.

6. A new Sec. 671.4 is added to subpart A to read as foll ows:

Sec. 671.4 Permts.

Al processors of Bering Sea and Al eutian |Islands area king and Tanner
crab nust conmply with pernmit requirenents contained in Sec. 677.4 of this
chapter.

7. A new Sec. 671.21 is added to subpart B to read as foll ows: Sec.
671.21 Cbhserver requirenents.

Bering Sea and Al eutian Islands area king and Tanner crab observer
requirenents are contained in part 677 of this chapter.
PART 672-- GROUNDFI SH OF THE GULF OF Al aska

8. The authority citation for part 672 continues to read as fol | ows:
Authority: 16 U S.C 1801 et seq.

9. In Sec. 672.4, paragraphs (b)(1) through (b)(10) are redesignated
paragraphs (b)(1) (i) through (b)(1)(x), respectively; introductory text of
paragraph (b) is redesignated as introductory text of paragraph (b)(1); and a



new paragraph (b)(2) is added to read as foll ows:

Sec. 672.4 Permts.
* % % * %

(b) * Kk K

(2) Al processors of @il f of Al aska groundfish must conply with permt
requirenents contained in Sec. 677.4 of this chapter, in addition to any
applicable requirements of this Sec. 672.4.
* % % * %

10. Section 672.27 is revised to read as fol | ows:

Sec. 672.27 bserver requiremnents.

@ul f of Al aska groundfish observer requirenents are contained in part 677

of this chapter.

PART 675-- GROUNDFI SH OF THE BERI NG SEA AND ALEUTI AN | SLANDS AREA

11. The authority citation for part 675 continues to read as foll ows:
Authority: 16 U S.C 1801 et seq.

12. In Sec. 675.4, paragraphs (b)(1) through (b)(10) are redesignated
paragraphs (b)(1) (i) through (b)(1)(x), respectively; introductory text of
paragraph (b) is redesignated as introductory text of paragraph (b)(1); and a
new paragraph (b)(2) is added to read as foll ows:

Sec. 675.4 Permts.
* % % * %

(b) * Kk K

(2) Al processors of Bering Sea and Al euti an |slands nanagenment area
groundfish rmust conply with permt requirements contained in Sec. 677.4 of
this chapter, in addition to any applicable requirenents of this Sec. 675.4.
* % % * %

13. Section 675.25 is revised to read as foll ows:

Not e: This revision supersedes the anendnents to Sec. 675.25 published in
the energency interimrule at 59 FR 35479, July 12, 1994:
Sec. 675.25 @bserver requirenents.
Bering Sea and Al eutian |slands managenent area groundfish observer
requirenents are contained in part 677 of this chapter.
PART 676--LI M TED ACCESS MANAGEMENT OF FEDERAL FI SHERI ES I N AND OFF Al aska
14. The authority citation for part 676 continues to read as foll ows:
Authority: 16 U S.C. 773 et seq. and 1801 et seq.
15. In Sec. 676.13, paragraph (a)(1) introductory text is revised to read
as follows:
Sec. 676.13 Pernits.
(a) * *x %

(1) In addition to the pernmt and |licensing requirements prescribed at 50
CFR parts 301 of this title, and 672, 675, and 677 of this chapter, all
fishing vessels that harvest |FQ halibut or |FQ sablefish nust have onboard:

* * * % %

16. In Sec. 676.16, paragraph (qg) is redesignated paragraph (r) and a new

paragraph (q) is added to read as foll ows:
Sec. 676.16 Ceneral prohibitions.
* * * % %

(g) Any person who is issued a registered buyer permt under Sec.
676.13(a)(2) and who also is required to obtain a Federal processing pernit
under Sec. 677.4 of this chapter may not transfer or receive sablefish



harvested in Federal waters or halibut, unless the person possesses a valid
permt issued under Sec. 677.4 of this chapter.

17. Part 677 is added to read as follows:
PART 677-- NORTH PACI FI C FI SHERI ES RESEARCH PLAN
Subpart A--Ceneral Provisions of the North Pacific Fisheries Research Pl an

Sec. 677.1 Purpose and scope.

677.2 Definitions.

677.3 Relation to other |aws.
677.4 Permts.

677.5 Recordkeeping and reporting.
677.6 Research Plan fee.

677.7 GCeneral prohibitions.

677.8 Facilitation of enforcenent.
677.9 Penalties.

677.10 General requirenents.
677.11 Annual Research Plan specifications.
677.12 Conpli ance.

Subpart B--CGeneral Provisions of R sk-Sharing Pool for |Insurance Purposes
[ Reserved]

Fi gures--Part 677

Fi gure 1--Federal Processing Permt Application (Form FPP-1).

Fi gure 2--Cbserver Coverage Paynent Receipt (Form FPP-2).

Authority: 16 U S.C 1801 et seq.

Subpart A--Ceneral Provisions of the North Pacific Fisheries Research Pl an
Sec. 677.1 Purpose and scope.

(a) These regulations inplenent the North Pacific Fisheries Research Pl an
devel oped by the North Pacific Fishery Managenent Council under the Magnuson
Act .

(b) Regulations in this part govern el enments of the Research Plan for the
follow ng fisheries under the Council's authority: Bering Sea and Al eutian
I sl ands nmanagenent area groundfish, Qulf of A aska groundfish, and Bering Sea
and Al eutian Islands area king and Tanner crab in the exclusive econom c zone;
and hal i but fromconvention waters off Al aska.

Sec. 677.2 Definitions.
In addition to the definitions in the Magnuson Act and in 50 CFR part
620, the ternms used in this part have the foll owi ng neani ngs:

ADF&G means the Al aska Departnent of Fish and Gane.

Bering Sea and Al eutian Islands area is defined at Sec. 671.2 of this
chapter.

Bering Sea and Al eutian |slands managenent area is defined at Sec. 675.2
of this chapter.

Binonthly refers to a time period equal to 2 cal endar nonths. Six
consecutive binonthly periods are established each year, as follows: January
1- February 29; March 1-April 30; May 1-June 30; July 1-August 31; Septenber
1-Cctober 31; and Novenber 1-Decenber 31.

Cat cher/ processor means a processor vessel that is used for, or equipped
to be used for, catching fish and processing that fish.



Cat cher vessel neans a vessel that is used for catching fish and does not
process fish on board

Commi ssi oner of ADF&G neans the principal executive officer of ADF&G

Convention waters off A aska neans all waters off Al aska in halibut
regul atory areas 2C, 3A, 3B, 4A 4B, 4C, 4D, and 4E as defined in part 301 of
this title.

Exvessel price neans the price in dollars received by a harvester for fish
from Research Plan fisheries. Exvessel price excludes any val ue added by
processi ng.

Fee percentage neans the annually cal cul ated assessnent rate, in percent
of exvessel value of Research Plan fisheries, used to determne fee
assessnents under the Research Pl an.

Fi shermen neans persons who catch, take, or harvest fish

Fi shing day nmeans a 24-hour period, fromO0001 A l.t. through 2400 A l.t.,
in which fishing gear is retrieved and groundfish, halibut, or king or Tanner
crab are retained. Days during which a vessel only delivers unsorted codends
to a processor are not fishing days.

Fishing trip means one of the follow ng tinme periods:

(1) For a vessel used to process groundfish or a catcher vessel used to
del i ver groundfish to a nothership processor vessel--a weekly reporting
period, as defined at Sec. 672.2 or Sec. 675.2 of this chapter, during which
one or nore fishing days occur

(2) For a catcher vessel used to deliver fish to other than a nothership
processor vessel--the tine period during which one or nore fishing days occur
that starts on the day when fishing gear is first deployed and ends on the day
the vessel: O floads groundfish, halibut, or king or Tanner crab; returns to
an Al askan port; or |leaves the EEZ off Al aska and adjacent waters of the State
of Al aska.

Goundfish is defined at Sec. 672.2 or Sec. 675.2 of this chapter

Qul f of Alaska is defined at Sec. 672.2 of this chapter

Hal i but neans Pacific halibut (H ppogl ossus stenol epis).

King crab neans red king crab (Paralithodes cantschatica), blue king crab
(P. platypus), brown (or golden) king crab (Lithodes aequispina), and scarl et
(or deep sea) king crab (Lithodes couesi).

Landing is defined at Sec. 672.2 of this chapter

Length overall (LQA) is defined at Sec. 672.2 of this chapter

Mot her shi p processor vessel neans a processor vessel that receives and
processes fish fromother vessels and is not used for, or equipped to be used
for, catching fish.

Processing or to process nmeans the preparation of fish to render it
suitabl e for human consunption, industrial uses, or |long termstorage
including, but not limted to, cooking, canning, snoking, salting, drying
freezing, and rendering into neal or oil, but does not nean icing, bleeding,
headi ng, or gutting.

Processor neans any facility or vessel that processes fish for comercia
use or consunption, any person except a restaurant who receives fish from
fishernmen for commercial purposes, and fishermen who sell fish directly to a
restaurant or to another individual for use as bait or personal consunption

Regi onal Director neans the Director, Al aska Region, NVFS, P.Q Box 21668
Juneau, AK 99802.

Research Plan neans the North Pacific Fisheries Research Pl an devel oped by
the North Pacific Fishery Managenent Council under the Magnuson Act.

Research Plan fisheries neans the following fisheries: Bering Sea and
Al eutian |Islands managenment area groundfish, Qulf of Al aska groundfish, Bering



Sea and Al eutian Islands area king and Tanner crab, and halibut from
convention waters off Al aska.

Ret ai ned catch neans the catch retained by a processor, in round wei ght or
round-wei ght equival ents, from Research Plan fisheries

Round wei ght or round-wei ght equival ent neans:

(1) For groundfish or halibut--the weight of fish calculated by dividing
the weight of the primary product made fromthat fish by the standard product
recovery rate as determ ned using the best avail abl e evidence on a
case- by-case basi s.

(2) For Bering Sea and Al eutian Islands area crab processed by
cat cher/ processors--scal e wei ght of a subsanple nultiplied by the nunber of
subsanpl es conprising the retai ned catch.

(3) For Bering Sea and Al eutian Islands area crab processed by nothership
processor vessels or shoreside processors--scale weights of retained catches.

Shor esi de processor or shoreside processing facility neans any person that
recei ves unprocessed fish, except catcher/processors, nothership processor
vessel s, restaurants, or persons receiving fish for use as bait or persona
consunption

St andard exvessel price neans the exvessel price for species harvested in
Research Pl an fisheries, calculated annually by NVFS for each species or
speci es group, fromexvessel price information for all product forns, used in
determ ni ng fee assessnents.

Tanner crab neans Chi onoecetes species or hybrids of these species. Sec
677.3 Relation to other |aws.

(a) The relation of this part to other laws is set forth in Sec. 620.3 of
this chapter and paragraphs (b) through (c) of this section

(b) Donestic fishing for groundfish. Regul ati ons governing the
conservation and nmanagenent of groundfish in the Gulf of Al aska and the Bering
Sea and Al euti an |slands nanagenent area are set forth at parts 672 and 675 of
this chapter, respectively. The conservation and nanagenent of groundfish in
waters of the territorial sea and internal waters of the State of A aska are
governed by Al aska Admi nistrative Code at 5 AAC Chapter 28 and Al aska Statute
at A S. 16.

(c¢) King and Tanner crab fishing. The conservation and nanagenent of king
crab and Tanner crab in the Bering Sea and Al eutian |Islands area are governed
by Al aska Statutes at A'S. 16 and Al aska Administrative Code at 5 AAC Chapters
34, 35, and 39; and at part 671 of this chapter.

Sec. 677.4 Permts.

(a) CGeneral. In addition to the pernit and |icensing requirements at Sec
301.3 of this title and 672.4, 675.4, and 676.13 of this chapter, al
processors of fish from Research Plan fisheries nust have a Federal Processor
Permt issued by the Regional Director under this section. Such pernits shal
be issued w thout charge.

(b) Application. The permt required under paragraph (a) of this section
may be obtained by submitting to the Regional Director a conpleted Federal
Processor Permit Application (FormFPP-1; see figure 1 to part 677) containing
the follow ng information:

(1) The sem annual period for which the pernit is requested

(2) The Research Plan fishery or fisheries for which the permt is
request ed.

(3) If the application is for an anended pernit, the current Federa
Processor Permit nunber and an indication of the information that is being



anmended.

(4) The processor owner's nanme or nanes, business nailing address,
t el ephone nunber, and FAX nunber.

(5) If the processor is a shoreside processor, the plant's name, business
nmai | i ng address, ADF&G Processor Code, tel ephone nunber, and FAX nunber.

(6) If the processor is a vessel, the vessel's nanme, hone port, net
tonnage, length overall, U S. Coast Guard nunber, tel ephone nunber, FAX
nunber, | NMARSAT (satellite communi cations) nunber, and ADF&G nunber.

(7) The applicant's name, signature, and date.

(c) Issuance.

(1) Permits required under this section will be issued sem annually by the
Regi onal Director.

(2) The Regional Director will issue a permt required under paragraph (a)
of this section upon receipt of a conplete application, if all Research Plan
fees due are paid. Upon receipt of an inconplete or inproperly conpleted
application, or if Research Plan fees are not paid, the Regional Director will
notify the applicant of the deficiency. No pernmit will be issued to an
applicant until a conplete application is submtted and all fees are paid.

(d) Notification of change. Any person who has applied for and received a
permt under this section nust notify the Regional Director, in witing, of
any change in the infornmation provided under paragraph (b) of this section
within 10 days of the date of that change.

(e) Duration. The permt issued by the Regional Director will continue in
full force and effect for the period January 1 through June 30, or July 1
t hrough Decenber 31, of the year for which it is issued, or until it is
revoked, suspended, or nodified under part 621 (CQvil Procedures) of this
chapter.

(f) Alteration. No person nay alter, erase, or nmutilate any pernmt issued
under this section. Any permt that has been intentionally altered, erased, or
mutilated is invalid.

(g) Transfer. Permits issued under this section are not transferable or
assi gnable. Each permt is valid only for the processor for which it is
i ssued. The Regional Director nust be notified of a change in ownership,
pursuant to paragraph (d) of this section.

(h) Inspection. The permt issued under this section nust be maintained on
the processor vessel or at the shoreside processor. The pernit nmust be
avai |l abl e for inspection upon request by an authorized officer or any enpl oyee
of NMFS, ADF&G or the Al aska Departnent of Public Safety designated by the
Regi onal Director, Conm ssioner of ADF&G or Conm ssioner of the Al aska
Departnent of Public Safety.

(i) Sanctions. Procedures governing permt sanctions are found at subpart
D of 15 CFR part 904.

(j) Disclosure. NMFS will nmaintain a list of permtted processors that may
be di sclosed for public inspection.

Sec. 677.5 Recordkeeping and reporting.

(a) Applicability. Any processor that retains fish froma Research Pl an
fishery is responsible for conpliance with the applicabl e recordkeepi ng and
reporting requirenents of this part.

(b) General requirements. Any form record, or report that is required to
be subnitted or provided to the Regional D rector nust be addressed or
delivered to the National Marine Fisheries Service, P.Q Box 21668, Juneau, AK
99802. Submi ssions must be conplete, legible, and in English.



Sec. 677.6 Research Plan fee
(a) Fee percentage. The fee percentage will be set annually under
procedures at Sec. 677.11, such that the total fees equal the |esser of the
foll owi ng:

(1) The cost of inplementing the Research Pl an, including nonpaynents,

m nus any ot her Federal funds that support the Research Plan and any existing
surplus in the North Pacific Fishery Cohserver Fund; or

(2) Two percent of the exvessel value of all Research Plan fisheries.

(b) Fee assessnent —

(1) Fee assessments applicable fromJanuary 1, 1995, through Decenber 31
1995.

(i) NMFS will calculate binonthly fee assessnents for each processor of
Research Pl an fisheries based on the best available information received by
the Regional Director since the last binmonthly billing period on the anount of
fish retained by the processor from Research Plan fisheries. Fee assessnents
will not be calculated for the retained anounts of whole fish processed into
nmeal product.

(ii) The binmonthly fee assessment cal cul ated by NMFS for each shoreside
processor or nothership processor vessel retaining groundfish shall equal the
sum of :

(A) The round wei ght or round-wei ght equival ent of retained catch of each
groundfi sh species delivered by catcher vessels equal to and greater than 60
ft (18.3 m) LOA determined by the best available information received by the
Regi onal Director since the last binmonthly billing period, multiplied by the
standard exvessel price established pursuant to Sec. 677.11 for the cal endar
year, multiplied by one-half the fee percentage established pursuant to Sec.
677.11 for the cal endar year; plus

(B) The round wei ght or round-wei ght equival ent of retained catch of each
groundfi sh species delivered by catcher vessels less than 60 ft (18.3 m) LQOA
deternmined by the best available information received by the Regional D rector
since the last bimonthly billing period, nmultiplied by the standard exvesse
price established pursuant to Sec. 677.11 for the cal endar year, multiplied by
the fee percentage established pursuant to Sec. 677.11 for the cal endar year.

(iii) The binmonthly fee assessment cal cul ated by NMFS for each processor
retai ning king or Tanner crab shall equal the sum of:

(A) The round wei ght or round-wei ght equival ent of retained catch of
Chi onoecetes tanneri Tanner crab, C. angul atus Tanner crab, and Lithodes
cousei king crab determ ned by the best avail able information received by the
Regi onal Director since the last binmonthly billing period, multiplied by the
standard exvessel price established pursuant to Sec. 677.11 for the cal endar
year, multiplied by one-half the fee percentage established pursuant to Sec.
677.11 for the cal endar year; plus

(B) The round wei ght or round-wei ght equival ent of retained catch of king
or Tanner crab, except for those species |isted under paragraph (b) (1) (iii)(A)
of this section, determ ned by the best avail able information received by the
Regi onal Director since the last binmonthly billing period, multiplied by the
standard exvessel price established pursuant to Sec. 677.11 for the cal endar
year, multiplied by the fee percentage established pursuant to Sec. 677.11 for
t he cal endar year.

(iv) Except as provided in paragraph (b)(1)(ii) of this section, the
bi monthly fee assessnment cal cul ated by NWS for each processor that retains
groundfish or halibut is the round wei ght or round-weight equival ent of



retai ned catch of these species determ ned by the best available infornmation
recei ved by the Regional Director since the last binonthly billing period
multiplied by the standard exvessel price established pursuant to Sec. 677.11
for the calendar year, nmultiplied by the fee percentage established pursuant
to Sec. 677.11 for the cal endar year

(2) Fee assessnents applicable after Decenber 31, 1995. The binonthly fee
assessnent cal cul ated by NVFS for each processor of Research Plan fisheries is
the round wei ght or round-wei ght equival ent of retained catch for each species
from Research Plan fisheries determ ned by the best available infornation
recei ved by the Regional Director since the last binonthly billing period
multiplied by the standard exvessel price established pursuant to Sec. 677.11
for the calendar year, nmultiplied by the fee percentage established pursuant
to Sec. 677.11 for the cal endar year. Fee assessnents will not be cal cul ated
for the retained anounts of whole fish processed into neal product.

(c) Fee assessment paynents. NMFS will bill each processor of Research
Pl an fisheries for binmonthly fee assessnents cal cul ated under paragraph (b) of
this section. Each processor nust collect and pay the binmonthly fee
assessnents. Binonthly fee assessnent payments nmust be in the form of
certified check, draft, or noney order payable in U S. currency to ""The
Department of Commerce/ NOAA.'' Except as provided in paragraphs (d) and (e) of
this section, paynent in full nust be received by the financial institution
authorized by the U S. Treasury to receive these funds within 30 cal endar days

fromthe date of issuance of each binonthly fee assessment bill. Paynents will
be deposited in the North Pacific Fishery Goserver Fund within the U 'S
Treasury.

(d) Credit for observer coverage costs incurred fromJanuary 1, 1995
t hrough Decenber 31, 1995-

(1) Ceneral. Subject to the limtations set out in paragraph (d)(2) of
this section, each processor may subtract fromits portion of the processor's
billed fee assessnent the cost of observer coverage paid by the processor to
an observer contractor(s) for the processor's conpliance w th observer
coverage requirenents at Sec. 677.10(a).

(2) Limtations. (i) Only those paynents to observer contractors for
observer coverage required under Sec. 677.10(a) of this part that are received
by observer contractors prior to April 1, 1996, will be credited against a
processor's billed fee assessnment under this paragraph (d). (ii) The anmount
that may be subtracted froma catcher/processor's billed fee assessnent for
retai ned catch of groundfish is linmted to the actual cost of observer
coverage required under Sec. 677.10(a) of this part up to an anount equal to
the fee assessnent cal cul ated under paragraph (b)(1)(iv) of this section
(iii) The anmpunt that may be subtracted froma shoreside processor's or
not her shi p processor vessel's billed fee assessnment for retai ned catch of
groundfish is limted to the actual cost of observer coverage required under
Sec. 677.10(a) of this part up to an anpbunt equal to the sumof the fee
assessnent cal cul ated under paragraph (b)(1)(ii)(A) of this section plus
one-hal f the fee assessnent cal cul ated under paragraph (b)(1)(ii)(B) of this
section

(iv) The ampbunt that nmay be subtracted froma catch/processor or
not her shi p processor vessel's billed fee assessnent for retained catch of king
or Tanner crab is limted to the actual cost of observer coverage required
under Sec. 677.10(a) of this part up to an anount equal to the sumof the fee
assessnent cal cul ated under paragraph (b)(1)(iii)(A) of this section plus
one-hal f the fee assessnent cal cul ated under paragraph (b)(1)(iii)(B) of this
section



(3) Processor Account Status—

(i) Credit applied by NMFS to binmonthly fee assessnents. |If a processor's
cost for observer coverage required under Sec. 677.10(a) during a binmonthly
peri od exceeds the cal cul ated fee assessnent for that period, the Regi onal
Director will credit the processor's next binonthly fee assessment up to an
anount equal to the remaining observer coverage costs as reported to the
Regi onal Director under paragraph (d)(4) of this section, or the binonthly fee
assessnent, whichever is |ess.

(ii) Refunds. As soon as practicable after April 1, 1996, NVFS will issue
a refund to a processor for any portion of the processor's costs for observer
coverage required under Sec. 677.10(a) and reported to the Regional D rector
under paragraph (d)(4) of this section up to an anmount equal to the sumof the
bi monthly fee assessnents paid by the processor for retained catch during
1995, provided that:

(A) These observer coverage costs previously have not been subtracted from
the processor's billed fee assessnent;

(B) Paynent for observer coverage required under Sec. 677.10(a) have been
recei ved by observer contractors prior to April 1, 1996;

(© The processor has not applied for a sem annual processor permt under
Sec. 677.4 prior to April 1, 1996; and

(D) The binonthly fee assessnents billed to the processor under Sec.
677.6(b) (1) have been paid.

(4) Recordkeeping and reporting, for purposes of this paragraph (d)--

(i) Processor requirenents.

(A) Al processors that subtract costs for observer coverage fromtheir
bi monthly fee assessnent under this paragraph (d) nust submt to the Regional
Director a copy of each paid invoice for observer coverage and a copy of the
check, noney order, or other formof paynment sent to the observer contractor
in paynent for observer coverage |listed on the invoice.

(B) The information required under paragraph (d)(4)(i)(A) of this section
nust be sent to the following address at the tine the processor submts the
paynment of the binonthly fee assessnent to the Departnent of Commerce/ NOAA
under paragraph (c) of this section: NWFS, Al aska Fisheries Science Center,
Gbserver Program 7600 Sand Point Way NE., Building 4, Bin C 15700, Seattle,
WA 98115- 0070, Attn: Research Plan Coordinator.

(ii) Cbserver contractor requirenents.

(A) Qoserver contractors nust submit to the Regional Director a conpleted
Gbserver Coverage Payment Receipt Form (Form FPP-2; see figure 2 to part 677)
for each paynent received froma processor for conpliance with observer
coverage requirenents at Sec. 677.10(a) and a copy of the check, noney order,
or other formof paynent. Each conpleted formand the attached copy of the
record of paynment must be submitted to the follow ng address within 7 days
after paynment is received: NVFS, Al aska Fisheries Science Center, Cbserver
Program 7600 Sand Point Way NE., Building 4, Bin C 15700, Seattle, WA
98115- 0070, Attn: Research Pl an Coordi nator.

(B) Coserver Coverage Paynent Recei pt Form QCbserver contractors nay
obtai n Chserver Coverage Paynent Receipt Forns fromthe Regional Director. The
formrequests the follow ng infornmation:

(1) Qoserver contractor nane and signature of a person serving as a
representative for the observer contractor;

(2) lIdentification of the processor vessel or shoreside processing
facility that received observer coverage;

(3) Nane of the observer(s) and date(s) of deploynent for observer
cover age;



(4) The name and numiling address of the person who paid for observer
coverage; and

(5) The total anount paid for observer coverage and the date paynent for
observer coverage was received; and

(6) Copies of the check, noney order, or other form of paynent.

(e) Disputed fee assessnments. A processor nust notify the Regi ona
Director, in witing, within 30 days of issuance of a binonthly fee assessnent
bill, if any portion of the binonthly fee assessnent bill is disputed. The
processor nust pay the undi sputed anount of the binmonthly fee assessnent bil
within 30 days of its issuance, and provide docunentati on supporting the
di sputed portion clainmed to be under- or over-billed. The Regional D rector
will reviewthe binonthly fee assessnent bill and the docunentati on provided
by the processor, and will notify the processor of his determ nation within 60
days of the date of issuance of the binonthly fee assessnment bill. If the
Regi onal Director determnes a billing error has occurred, the processor's
account will be rectified by credit or issuance of a corrected fee assessnent
bill. If the Regional Director determnes that a billing error has not
occurred, the outstanding paynent on the binonthly fee assessnent bill will be
consi dered past-due fromthe date 30 days fromthe date of issuance of the
bill and late charges will be assessed under paragraph (f) of this section. If
the processor does not dispute the ambunt of the fee assessnment bill within 30
days of its issuance, the fee assessnent will be final, and will be due to the
United States

(f) Late charges. The NOAA O fice of the Conptroller shall assess late
charges in the formof interest and administrative charges for |ate paynent of
fee assessnents. Interest will accrue on the unpaid anount at a percentage
rate established by the Federal Reserve Board and applied to funds held by the
U S. Treasury for each 30-day period, or portion thereof, that the paynent is
overdue. Payment received after 90 days fromthe due date will be charged an
additional late paynment penalty charge of 6 percent of the bal ance due

Sec. 677.7 General prohibitions.
In addition to the general prohibitions specified in Sec. 620.7 of this
chapter, it shall be unlawful for any person to do any of the follow ng

(a) Forcibly assault, resist, oppose, inmpede, intimdate, or interfere
with an observer.

(b) Interfere with or bias the sanpling procedure enpl oyed by an observer
including sorting or discarding any catch before sanpling; or tanper wth,
destroy, or discard an observer's coll ected sanples, equiprment, records
phot ographic film papers, or personal effects w thout the express consent of
t he observer.

(c) Prohibit or bar by command, inpedinent, threat, coercion, or by
refusal of reasonabl e assistance, an observer fromcollecting sanpl es
conducting product recovery rate determ nations, making observations, or
ot herwi se performing the observer's duties.

(d) Harass an observer by conduct that has sexual connotations, has the
purpose or effect of interfering with the observer's work performance, or
ot herwi se creates an intinmdating, hostile, or offensive environnent. In
det er m ni ng whet her conduct constitutes harassment, the totality of the
ci rcunst ances, including the nature of the conduct and the context in which it
occurred, will be considered. The determ nation of the legality of a
particular action will be nade fromthe facts on a case-by-case basis

(e) Process fish froma Research Plan fishery without a valid permt



i ssued pursuant to this part.

(f) Deliver fish froma Research Plan fishery to a processor not
possessing a valid permt issued pursuant to this part.

(g) Subtract froma billed fee assessnent costs paid for observer coverage
under provisions of Sec. 677.6(d) that are based on fal se or inaccurate
i nformation.

(h) Fish for or process fish w thout observer coverage required under Sec.
677.10.

(i) Require an observer to performduties nornally perforned by crew
nenbers, including, but not limted to, cooking, washing dishes, standing
wat ch, vessel nmintenance, assisting with the setting or retrieval of gear, or
any duties associated with the processing of fish, fromsorting the catch to
the storage of the finished product.

Sec. 677.8 Facilitation of enforcenent.
See Sec. 620.8 of this chapter.

Sec. 677.9 Penalties.
See Sec. 620.9 of this chapter.

Sec. 677.10 Ceneral requirenents.

(a) Qoserver requirements applicabl e through Decenmber 31, 1995-

(1) Requirements for operators of Bering Sea and Al eutian |slands
managenment area and Gulf of Al aska groundfish vessel s—

(i) Coverage requirements. Cbhserver coverage is required as foll ows:

(A) A nothership processor vessel of any length that processes 1,000 nt or
nore in round wei ght or round-wei ght equival ents of groundfish during a
cal endar month is required to have a NWS-certified observer onboard the
vessel each day it receives or processes groundfish during that nonth.

(B) A nothership processor vessel of any length that processes from 500 mt
to 1,000 nmt in round weight or round-wei ght equival ents of groundfish during a
cal endar nmonth is required to have a NMFS-certified observer on board the
vessel at least 30 percent of the days it receives or processes groundfish
during that nonth.

(© A catcher/processor or catcher vessel 125 ft (38.1 n) LQA or |onger
must carry a NWS-certified observer at all tines while fishing for
groundfish, except for a vessel fishing for groundfish with pot gear as
provided in paragraph (a)(1)(i)(F) of this section.

(D) A catcher/processor or catcher vessel equal to or greater than 60 ft
(18.3 n) LOA, but less than 125 ft (38.1 m) LOA rnust carry a NVWFS-certified
observer during at |east 30 percent of its fishing days in each cal endar
quarter in which the vessel participates for nore than 3 fishing days in a
directed fishery for groundfish. Each vessel that participates for nore than 3
fishing days in a directed fishery for groundfish in a cal endar quarter rmust
carry a NVFS-certified observer during at |east one fishing trip during that
cal endar quarter for each of the groundfish fishery categories defined under
paragraph (a)(1)(ii) of this section in which the vessel participates.

(E) A catcher/processor or catcher vessel fishing with hook-and- |ine gear
that is required to carry an observer under paragraph (a)(1)(i)(D) of this
section rmust carry a NMFS-certified observer during at |east one fishing trip
in the Eastern Regulatory Area of the @ulf of Al aska during each cal endar
quarter in which the vessel participates in a directed fishery for groundfish
in the Eastern Regul atory Area.



(F) A catcher/processor or catcher vessel equal to or greater than 60 ft
(18.3 n) LOA fishing with pot gear nust carry a NVWS-certified observer during
at least 30 percent of its fishing days in each cal endar quarter in which the
vessel participates for nore than 3 fishing days in a directed fishery for
groundfish. Each vessel that participates for nore than 3 fishing days in a
directed fishery for groundfish using pot gear nmust carry a NWS-certified
observer during at |least one fishing trip during a cal endar quarter for each
of the groundfish fishery categories defined under paragraph (a)(1)(ii) of
this section in which the vessel participates

(ii) Goundfish fishery categories requiring separate coverage--(A)
Pol | ock fishery. Fishing that results in a retained catch of pollock, during
any fishing trip, that is greater than the retained catch of any other
groundfi sh species or species group that is specified as a separate groundfish
fishery under this paragraph (a)(1)(ii).

(B) Pacific cod fishery. Fishing that results in a retained catch of
Pacific cod, during any fishing trip, that is greater than the retained catch
of any other groundfish species or species group that is specified as a
separate groundfish fishery under this paragraph (a)(1)(ii).

(© Sablefish fishery. Fishing that results in a retained catch of
sabl efish, during any fishing trip, that is greater than the retai ned catch of
any ot her groundfish species or species group that is specified as a separate
groundfish fishery under this paragraph (a)(1)(ii).

(D) Rockfish fishery. Fishing that results in a retai ned aggregate catch
of rockfish of the genera Sebastes and Sebastol obus, during any fishing trip,
that is greater than the retained catch of any other groundfish species or
species group that is specified as a separate groundfish fishery under this
paragraph (a)(1)(ii).

(E) Flatfish fishery. Fishing that results in a retai ned aggregate catch
of all flatfish species, except Pacific halibut, during any fishing trip, that
is greater than the retained catch of any other groundfish species or species
group that is specified as a separate groundfish fishery under this paragraph
(a)(1)(ii).

(F) O her species fishery. Fishing that results in a retai ned catch of
groundfish, during any fishing trip, that does not qualify as a pollock
Paci fic cod, sablefish, rockfish, or flatfish fishery as defined under
paragraphs (a)(1)(ii)(A) through (E) of this section

(iii) Assignnment of vessels to fisheries. At the end of any fishing trip
a vessel's retained catch conposition of groundfish species or species groups
for which a TAC has been specified under Sec. 672.20 or Sec. 675.20 of this
chapter, in round wei ght or round-weight equivalents, will determ ne to which
of the fishery categories listed under paragraph (a)(1)(ii) of this section
the vessel is assigned

(A) A catcher/processor will be assigned to a fishery category at the end
of a fishing trip based on the round wei ght or round-wei ght equival ent of the
retai ned groundfish catch conposition reported on the vessel's weekly
production report submtted to the Regional Director under Sec. 672.5(c)(2) or
Sec. 675.5(c)(2) of this chapter.

(B) A catcher vessel that delivers to nothership processor vessels in
Federal waters will be assigned to a fishery category at the end of a fishing
trip based on the round wei ght or round-wei ght equival ent of the retained
groundfish catch conposition reported on the weekly production report
submitted to the Regional Director for that week by the nothership processor
vessel under Sec. 672.5(c)(2) or Sec. 675.5(c)(2) of this chapter

(© A catcher vessel that delivers groundfish to a shoreside processor or



to a nothership processor vessel in Alaska State waters at the end of a
fishing trip will be assigned to a fishery category based on the round wei ght
or round-wei ght equival ent of the retai ned groundfish catch conposition
delivered to a processor(s) at the end of that fishing trip and reported on
one or nore ADF&G fish tickets as required under Al aska Statutes at A S
16. 05. 690.

(2) Requirenents for nanagers of Bering Sea and Al eutian Islands
managenent area and Qulf of Al aska groundfi sh shoreside processing facilities
Gbserver coverage is required as foll ows:

(i) A shoreside processing facility that processes 1,000 nt or nore in
round wei ght or round-wei ght equival ents of groundfish during a cal endar nonth
is required to have a NWFS-certified observer present at the facility each day
it receives or processes groundfish during that nonth

(ii) A shoreside processing facility that processes 500 nt to 1,000 nt in
round wei ght or round-wei ght equival ents of groundfish during a cal endar nonth
is required to have a NWFS-certified observer present at the facility at |east
30 percent of the days it receives or processes groundfish during that nonth.

(3) Requirenents for vessel operators of Bering Sea and Al eutian |slands
area king and Tanner crab. An operator of a vessel that processes king or
Tanner crab or that harvests C. tanneri Tanner crab, C angul atus Tanner crab
or L. cousei king crab, nust have one or nore State of Al aska-certified
observers on board the vessel whenever king or Tanner crab are received
processed, or onboard the vessel in the Bering Sea and Al eutian |Islands area
if the operator is required to do so by A aska State regulations at 5 AAC
34.035, 34.082, 35.082, or 39.645

(b) Qoserver requirenments applicable after Decenber 31, 1995--(1) General
requirenents for Research Plan fisheries—

(i) Requirenments for operators of Bering Sea and Al eutian |slands
managenent area and Qul f of Al aska groundfish vessels and halibut from
convention waters off Al aska. An operator of a vessel that catches and retains
groundfish or halibut, or a vessel that processes groundfish or halibut, nust
carry one or nore NVFS-certified observers onboard the vessel whenever fishing
operations are conducted, if the operator is required to do so by the Regiona
Di rector under paragraph (b)(2) of this section

(ii) Requirenents for managers of shoreside processing facilities of
Bering Sea and Al eutian |slands nanagenent area and Qulf of Al aska groundfish
and halibut fromconvention waters off Al aska. A manager of a shoreside
processing facility that processes groundfish or halibut received fromvessels
regul ated under this part nust have one or nore NVFS-certified observers
present at the facility whenever groundfish or halibut are received or
processed, if the manager is required to do so by the Regional Director under
paragraph (b)(2) of this section

(iii) Requirements for vessel operators of Bering Sea and Al eutian Islands
area king and Tanner crab. An operator of a vessel subject to this part nust
carry one or nore NVFS-certified observers or ADF&G enpl oyees onboard the
vessel whenever fishing or processing operations are conducted, if the
operator is required to do so by the Regional Director under paragraph (b)(2)
of this section

(iv) Requirenents for managers of shoreside processing facilities of
Bering Sea and Al eutian |slands area king and Tanner crab. A nanager of a
shoresi de processing facility that processes king or Tanner crab received from
vessel s regul ated under this part nust have one or nore NWMFS-certified
observers, or ADF&G enpl oyees, present at the facility whenever king or Tanner
crab is received or processed, if the nanager is required to do so by the



Regi onal Director under paragraph (b)(2) of this section

(2) Qoserver coverage for Research Plan fisheries—

(i) Annual determ nation of coverage |evel. The appropriate |evel of
observer coverage necessary to achieve the objectives of the Research Pl an,
given the funds available fromthe North Pacific Fishery Cohserver Fund, will
be established annually under procedures in Sec. 677.11

(ii) Inseason changes in coverage |level. (A) The Regional Director nay
increase or decrease the observer coverage requirenents for the Research Plan
fisheries at any tine to inprove the accuracy, reliability, and availability
of observer data, and to ensure solvency of the observer program so |ong as
the standards of section 313 of the Magnuson Act and other applicabl e Federa
regul ations are net, and the changes are based on one or nore of the
foll owi ng:

(1) Afinding that there has been, or is likely to be, a significant
change in fishing methods, tines, or areas, or catch or bycatch conposition
for a specific fishery or fleet component.

(2) Afinding that such nodifications are necessary to inprove data
availability or quality in order to neet specific fishery nmanagenent
obj ecti ves.

(3) Afinding that any decrease in observer coverage resulting from
unantici pated funding shortfalls is consistent with the following priorities:

(i) Status of stock assessnents;

(ii) Inseason managenent;

(iii) Bycatch monitoring; and

(iv) Vessel incentive prograns and regul atory conpliance.

(4) A determination that any increased costs are comrensurate with the
qual ity and useful ness of the data to be derived fromany revised program and
are necessary to neet fishery nmanagenent needs

(B) [ Reserved]

(iii) The Regional Director will consult with the Commi ssioner of ADF&G
prior to maki ng i nseason changes in observer coverage level for the crab
observer program

(iv) NMFS will publish changes in observer coverage requirenents nade
under paragraph (b)(2)(ii) of this section in the Federal Register, with the
reasons for the changes and any special instructions to vessels required to
carry observers, at |least 10 cal endar days prior to their inplenentation

(c) Vessel responsibilities. An operator of a vessel nust:

(1) Provide, at no cost to observers, the State of Al aska, or the United
States, accommodati ons and food on the vessel for the observer or observers
that are equivalent to those provided for officers, engineers, forenen,
deck- bosses or other nmanagenent |evel personnel of the vessel

(2) Maintain safe conditions on the vessel for the protection of observers
during the tine observers are on board the vessel, by adhering to all US
Coast Quard and other applicable rules, regulations, or statutes pertaining to
saf e operation of the vessel

(3) Allow observers to use the vessel's communication equi pnrent and
personnel, on request, for the entry, transm ssion, and receipt of
wor k-rel ated messages, at no cost to the observers, the State of A aska, or
the United States.

(4) Alow observers access to, and the use of, the vessel's navigation
equi pnent and personnel, on request, to determne the vessel's position

(5) Allow observers free and unobstructed access to the vessel's bridge,
trawl or working decks, holding bins, processing areas, freezer spaces, weight
scal es, cargo holds, and any other space that nay be used to hold, process,



wei gh, or store fish or fish products at any tine.

(6) Notify observers at |least 15 minutes before fish are brought on board
or fish and fish products are transferred fromthe vessel, to allow sanpling
the catch or observing the transfer, unless the observers specifically request
not to be notified.

(7) Allow observers to inspect and copy the vessel's daily fishing
| ogbook, daily cumul ative production | ogbook, transfer |ogbook, any other
| ogbook or docunent required by regulations, printouts or tallies of scale
wei ghts, scale calibration records, bin sensor readouts, and production
records.

(8) Provide all other reasonabl e assistance to enabl e observers to carry
out their duties, including, but not limted to, assisting the observers in
nmeasuring decks, codends, and hol ding bins; providing the observers with a
safe work area adjacent to the sanple collection site; providing crab
observers with the necessary equi pnent to conduct sanpling, such as scal es,
fish totes, and baskets; assisting in collecting bycatch when requested by the
observers; assisting in collecting and carrying baskets of fish when requested
by observers; and all owi ng observers to determ ne the sex of fish when this
procedure will not decrease the value of a significant portion of the catch

(9) Move the vessel to such places and at such tines as may be desi gnated
by the contractor, as instructed by the Regional Director, for purposes of
enbar ki ng and debar ki ng observers.

(10) Ensure that transfers of observers at sea via snall boat or raft are
carried out during daylight hours, under safe conditions, and with the
agreenent of observers invol ved

(11) Notify observers at |east 3 hours before observers are transferred,
such that the observers can collect personal bel ongings, equipnent, and
scientific sanples.

(12) Provide a safe pilot |adder and conduct the transfer to ensure the
safety of observers during transfers.

(13) Provide an experienced crew nenber to assist observers in the snal
boat or raft in which any transfer is nmade.

(d) Shoreside processor responsibilities. A manager of a shoreside
processing facility mnust:

(1) Maintain safe conditions at the shoreside processing facility for the
protection of observers by adhering to all applicable rules, regulations, or
statutes pertaining to safe operation and nmai nt enance of the processing
facility.

(2) Notify the observers, as requested, of the planned facility operations
and expected receipt of groundfish, crab, or halibut prior to receipt of those
fish.

(3) Allow the observers to use the shoreside processing facility's
communi cati on equi pnment, on request, for the entry, transm ssion, and receipt
of work-related nessages at no cost to the observers, the State of Al aska, or
the United States.

(4) Alow observers free and unobstructed access to the shoreside
processing facility's holding bins, processing areas, freezer spaces, weight
scal es, warehouses, and any other space that nay be used to hold, process,
wei gh, or store fish or fish products at any tine.

(5) Allow observers to inspect and copy the shoresi de processing
facility's daily cumul ative production | ogbhook, transfer |ogbook, any other
| ogbook or docunent required by regulations; printouts or tallies of scale
wei ghts; scale calibration records; bin sensor readouts; and production
records.



(6) Provide all other reasonabl e assistance to enable the observer to
carry out his or her duties, including, but not limted to, assisting the
observer in noving and wei ghing totes of fish, cooperating wth product
recovery tests, and providing a secure place to store baskets of sanpling
gear.

(e) Notification of observer contractors by processors and operators of
vessels required to carry observers.

(1) Processors and operators of vessels required to carry observers under
the Research Plan are responsible for neeting their observer coverage
requi renents. Processors and vessel operators must notify the appropriate
observer contractor, as identified by NMFS, in witing or facsinile copy, at
| east 60 days prior to the need for an observer, to ensure that an observer
wi Il be available. Processors and vessel operators nmust notify the appropriate
observer contractor again, in witing, facsimle copy, or by tel ephone, at
| east 10 days prior to the need for an observer, to nake final arrangenents
for observer depl oynent.

(2) If observer contractors are not notified within the tinme periods set
out at paragraph (e)(1) of this section, the availability of an observer to
neet observer coverage requirenents will not be guaranteed.

(3) Nanes of observer contractors, information for contacting contractors
and a list of enbarknent/di senbarknent ports for observers will be published
in the Federal Register annually, prior to the beginning of the cal endar year
pursuant to Sec. 677.11

(f) Release of observer data to the public-—

(1) Summary of weekly data. The follow ng i nformati on col |l ected by
observers for each catcher processor and catcher vessel during any weekly
reporting period may be nade avail able to the public:

(i) Vessel name and Federal permt nunber

(ii) Nunber of chinook sal non and "~ other salnon'' observed

(iii) The ratio of total round wei ght of halibut or Pacific herring to the
total round weight of groundfish in sanpled catch

(iv) The ratio of nunber of king crab or C. bairdi Tanner crab to the
total round weight of groundfish in sanpled hauls;

(v) The nunber of observed trawl hauls or fixed gear sets

(vi) The nunber of trawl hauls that were basket sanpled; and

(vii) The total weight of basket sanples taken from sanpled traw hauls.

(2) Haul -specific data. (i) The information listed in paragraphs (f)(2)(i)
(A) through (M of this section and collected by observers from observed haul s
onboard vessels using trawl gear to participate in a directed fishery for
groundfish other than rockfish, Geenland turbot, or Atka nackerel nay be made
avail able to the public

(A) Date.

(B) Tine of day gear is deployed.

(O Latitude and |ongitude at begi nning of haul

(D) Bottom depth.

(E) Fishing depth of traw

(F) The ratio of the nunber of chinook salnon to the total round weight of
groundfi sh.

(G The ratio of the nunber of other salnon to the total round weight of
groundfi sh.

(H The ratio of total round weight of halibut to the total round wei ght
of groundfish

(1) The ratio of total round weight of herring to the total round wei ght
of groundfish



(J) The ratio of the nunber of king crab to the total round wei ght of
groundfi sh.

(K) The ratio of the nunber of C. bairdi Tanner crab to the total round
wei ght of groundfish.

(L) Sea surface tenperature (where avail able).

(M Sea tenperature at fishing depth of trawl (where available).

(ii) The identity of the vessels fromwhich the data in paragraph
(f)(2)(i) of this section are collected will not be rel eased.

(3) I'n exceptional circunstances, the owners and operators of vessels may
provide to the Regional Director witten justification at the tinme observer
data are subnitted, or within a reasonable tine thereafter, that disclosure of
the information listed in paragraphs (f) (1) and (2) of this section could
reasonably be expected to cause substantial conpetitive harm The
determ nati on whether to disclose the infornmation will be nade pursuant to 15
CFR 4. 7.

(g) Vessel safety requirenents applicable after Decenber 31, 1995. Any
vessel that is required to carry observers under paragraph (b)(1) of this
section must have onboard either:

(1) Avalid Comercial Fishing Vessel Safety Decal issued within the past
2 years that certifies conpliance with regulations found in Titles 33 CFR
chapter | and 46 CFR chapter I,

(2) Acertificate of conpliance issued pursuant to 46 CFR 28.710, or

(3) Avalid certificate of inspection pursuant to 46 U S.C. 3311. NWFS
will not station observers aboard vessels that do not neet this requirenent.

Sec. 677.11 Annual Research Plan specifications.

(a) Proposed Research Plan specifications. Annually, after consultation
with the Council, and, in the case of observer coverage levels in the crab
fisheries, the State of Alaska, NMFS will publish for public comrent in the
Federal Register: Proposed standard exvessel prices, total exvessel value, fee
percent age, |evels of observer coverage for Research Plan fisheries, and
enbar knent / di senbar kment ports for observers, for the cal endar year.

(1) Standard exvessel prices. Standard exvessel prices will be used in
determi ning the annual fee percentage for the cal endar year and will be the
basis for calculating fee assessnents. Standard exvessel prices for species
harvested in Research Plan fisheries for each cal endar year will be based on:

(i) Exvessel price information by applicabl e season, area, gear, and
processing sector for the nost recent 12-nmonth period for which data are
avai | abl e;

(ii) Factors that are expected to change exvessel prices in the cal endar
year; and

(iii) Any other relevant information that rmay affect expected exvessel
prices during the cal endar year.

(2) Total exvessel value. The total exvessel value of Research Pl an
fisheries will be calculated as the sumof the product of the standard
exvessel prices established under paragraph (a)(1l) of this section and
proj ected retai ned catches, by species. The value of whole fish processed into
nmeal product will not be included in this calcul ation.

(3) Research Plan fee percentage. The Research Pl an fee percentage for a
cal endar year will equal the |lesser of 2 percent of the exvessel value of
retained catch in the Research Plan fisheries or the fee percentage cal cul ated
using the foll owing equation: Fee percentage = [100 x (RRPC - FB -
OF)/V]/(1 - NPR where RRPC is the projection of recoverabl e Research Pl an



costs for the coming year, FBis the projected end of the year bal ance of
funds col |l ected under the Research Plan, OF is the projection of other funding
for the comng year, Vis the projected exvessel value of retained catch in
the Research Plan fisheries for the comng year, and NPR is the percent
(expressed as a decinal) of fee assessnments that are expected to result in
nonpaynent .

(4) Qoserver coverage. For the period January 1, 1995, through Decenber
31, 1995, observer coverage |levels in Research Plan fisheries will be as
required by Sec. 677.10(a). After Decenber 31, 1995, the |evel of observer
coverage will be determi ned annually by NVMFS, after consultation with the
Council and the State of Al aska, and may vary by fishery and vessel or
processor size, dependi ng upon the objectives to be net for the groundfish,
hal i but, and king and Tanner crab fisheries. The Regional Director nmay change
observer coverage inseason pursuant to Sec. 677.10(b)(2)(ii).

(5) Enbarkment/di senbarknent ports. Ports to be used to enbark and
di senbark observers will be selected on the basis of convenience to the
affected industry and on the availability of facilities, transportation, and
accomodat i ons deenmed by the Regional Director to be necessary for the safe
and reasonabl e depl oyment of observers.

(b) Final Research Plan specifications. NMFS will consider conmrents
recei ved on the proposed specifications and, follow ng consultation with the
Council, and with the State, in the case of observer coverage in the crab
fisheries, will publish the final total exvessel value; standard exvessel
prices; fee percentage; |evels of observer coverage for Research Pl an
fisheries, including names of observer contractors and i nformation for
contacting them and enbarknent/di senbarknment ports in the Federal Register
annual ly prior to the beginning of the cal endar year.

Sec. 677.12 Conpli ance.
The operator of any fishing vessel subject to this part, and the manager
of any shoreside processing facility that receives groundfish, halibut, or
ki ng and Tanner crab fromvessels subject to this part, must conply with the
requirenents of this part. The owner of any fishing vessel subject to this
part, or any shoreside processing facility that received groundfish, halibut,
or king and Tanner crab fromvessels subject to this part, nmust ensure that
the operator or manager conplies with the requirements of this part and is
liable, either individually or jointly and severally, for conpliance with the
requirenents of this part.

Subpart B--Ceneral Provisions of Risk-Sharing Pool for I|nsurance Purposes
[ Reserved]

Fi gures--Part 677
Figure 1 to part 677--Federal Processing Pernit Application (Form FPP-1).
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