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DEPARTMENT OF COWMERCE 50 CFR Part 675 [Docket No. 931075-4012; |1.D. 100893A]
RI N 0648- AF47
G oundfish of the Bering Sea and Al eutian Islands Area
AGENCY: National Marine Fisheries Service (NWS), NOAA Conmerce.
ACTION: Final rule; final apportionments of the 1994 Pacific cod total
al | owabl e catch anong gear types and seasons.
SUMVARY: NMFS announces the approval of Arendnent 24 to the Fishery Managenent
Plan (FMP) for the Groundfish Fishery of the Bering Sea and Al euti an Islands
Area (BSAI) and issues final regulations to inplenent the anendnent that
allocates the Pacific cod total allowable catch (TAC anong vessel s using
trawl, hook-and-line or pot gear, and jig gear through 1996. These regul ati ons
al so aut hori ze seasonal apportionnents of the portion of Pacific cod TAC
all ocated to vessel s using hook-and-1ine or pot gear. Consistent with the
regul ations inplenenting Anendnent 24, NVWFS al so specifies 1994 gear
al l ocations and seasonal apportionnents of the amount of the 1994 Pacific cod
TAC al l ocated to vessel s using hook-and-line or pot gear through 1996. This
action is necessary to allocate Pacific cod anong specified gear groups to
respond to soci oeconom ¢ needs of the fishing industry that have been
identified by the North Pacific Fishery Managenment Council (Council). It is
intended to pronote nanagenent and conservation of groundfish and other fish
resources and to further the goals and objectives contained in the FMP.
EFFECTI VE DATE: February 28, 1994.
ADDRESSES: Copi es of Anendrment 24 and the environnental assessnment/ regulatory
inpact review final regulatory inpact analysis (EA R R FRFA) nay be obtained
fromthe North Pacific Fishery Managenent Council, P.Q Box 103136, Anchorage,
Al aska 99510 (tel ephone 907-271-2809).
FOR FURTHER | NFORVATI ON CONTACT: Susan J. Sal veson, Fisheries Managenent
Di vi sion, Al aska Region, NWMFS at 907-586-7228.
SUPPLEMENTARY | NFORMATI ON: The donestic groundfish fisheries in the exclusive
economi ¢ zone of the BSAI are nmnaged by the Secretary of Commerce (Secretary)
in accordance with the FMP. The FMP was prepared by the Council under the
Magnuson Fi shery Conservati on and Managenment Act (Magnuson Act). Regul ations
authori zed under the FMP that pertain to the U S groundfish fisheries appear
at 50 CFR parts 620 and 675.

At its June 1993 neeting, the Council adopted Amendnent 24 and recommended
that NVFS prepare rul enaking to inplement the amendnent. A notice of
avail ability of Amendrment 24 was published in the Federal Register on Cctober
15, 1993 (58 FR 53497), and invited comrent on the amendnent through Decenber
7, 1993. No witten comments were received. A proposed rule to inplenent
Anendnent 24 was published in the Federal Register Qctober 27, 1993 (58 FR
57803). Comments on the proposed rule were invited through Decenber 6, 1993.
Five letters addressing ei ght comrents were received and are sumari zed and
responded to in the Response to Comments section, bel ow

Amendnent 24 was approved by the Secretary of Commerce on January 5, 1994,
under section 304(b) of the Magnuson Act. This amendnent establishes FMP
authority to allocate the Pacific cod TAC anong vessel s using different gear
types and to seasonal |y apportion gear allocations of Pacific cod. Upon
reviewing the reasons for Anendnent 24, and the comments on the proposed rule
to inplenment it, NVWS has deternmined that this action is necessary for fishery
conservation and nmanagenent and inplenments the foll owing three neasures
t hrough Decenber 31, 1996, under authority of Amendnent 24.



1. The BSAl Pacific cod total allowable catch (TAC) is allocated annually
anong gear types as follows: 2 percent to vessels using jig gear; 44 percent
to vessel s using hook-and-1ine or pot gear; and 54 percent to vessels using
trawl gear. In nonitoring the use of these gear allocations, all cod catch and
cod bycatch by each of the three gear groups will be counted against its
al | ocati on;

2. The Secretary, after consultation with the Council, is authorized to
seasonal |y apportion the amobunt of the Pacific cod TAC all ocated to vessels
usi ng hook-and-line or pot gear. Seasonal apportionnents will be divided anong
three seasons of 4 nmonths duration each, and will be established through the
annual Sept enber - Decenber specifications process (Sec. 675.20(a)). Any
seasonal apportionnments of the anount of Pacific cod TAC all ocated to vessels
usi ng hook-and-line or pot gear nust be based on the follow ng infornation
(A) Seasonal distribution of prohibited species; (B) seasonal distribution of
Pacific cod relative to prohibited species distribution; (C expected
variations in Pacific halibut bycatch rates throughout the fishing year; and
(D) economc effects of any seasonal apportionnent of Pacific cod on the
hook-and-1ine and pot gear fisheries.

3. The Director, Al aska Region, NWS (Regional Director) is authorized to
reall ocate Pacific cod fromvessels using trawl gear to vessels using
hook-and-line or pot gear, and vice versa, anytine during the year the
Regi onal Director determ nes that one gear group or the other will not be able
to harvest its allocation of Pacific cod. That portion of the jig gear
allocation that is expected to go unharvested may be transferred to vessels
using trawl and hook-and-line or pot gear at the beginning of the third
4-nont h season

The intent of the nmeasures inplenented under Amendnent 24 is to provide
stability in the traw gear and fixed gear (jig, hook-and-line and pot)
fisheries by establishing designated allocations of the Pacific cod TAC anong
vessel s using these different gear types. Further explanation of, and reasons
for, these neasures are contained in the preanble to the proposed rule (58 FR
57803, Cctober 27, 1993).

1994 Specifications of the Pacific cod TAC

The Council reconmended proposed 1994 gear allocations and seasona

apportionments of the anmount of Pacific cod allocated to vessels using
hook-and-line or pot gear at its Septenber 1993 neeting. The proposed
specifications for the 1994 Pacific cod fishery were published in the Federa
Regi ster for public review and comrent as part of the proposed rule
i npl enenti ng Anendnent 24 (58 FR 57803, Cctober 27, 1993). At its Decenber
1993 neeting, the Council reaffirmed its Septenber recommendati ons. NWFS
concurs with the Council's recomrendations and has included the fina
specifications for the 1994 Pacific cod fisheries in this action inplenenting
Anendnent 24 (Tables 1 and 2).

Consi stent with regul ations authorizing seasonal apportionnments of the
anmount of Pacific cod allocated to vessels using hook-and-1ine or pot gear
(Sec. 675.20(a)(2)(v)), a discussion of the seasonal apportionnents relative
to the seasonal distribution of Pacific cod and prohibited species, prohibited
speci es bycatch rates, and econonmic effects on the hook-and-1ine and pot gear
fisheries is presented in the preanble to the proposed rule inplenenting
Anendnent 24 (58 FR 57803, COctober 27, 1993). In 1994, 1995, and 1996, the
proposed and final specifications for Pacific cod will be established through
t he annual TAC specification process undertaken by NMFS and the Council during
t he Septenber and Decenber Council meetings each year (Secs. 675.20(a)(2) and
675.21(b)(3)).



Table 1.--1994 CGear Shares of the BSAl Pacific Cod Initial TAC

Per cent
of Shar e of
Cear initial initial
TAC TAC (nt)
B o 2.0 3,247
Hook-and-line or pot gear.................. 44.0 71, 434
trawl gear........... .. 54.0 87, 669
Total ..o 100.0 162, 350

Tabl e 2.--Final 1994 Seasonal Apportionnent of the Amount of Pacific Cod
Al l ocated to Vessel s Usi ng Hook-and-Line or Pot Cear

Percentage  Amount of

Season of Pacific Pacific cod
cod ()
Jan. 01-Apr. 30.......... ........ 90 64, 291
May O1-Aug. 31...........ooinno... 10 7,143
Sep. 01-Dec. 31....... ... Remai nder Renmai nder

Response to Comment s

Five letters of coments were received within the comrent period that
ended Decenber 6, 1993. Four of the letters were supportive of Anendnent 24
and one letter opposed it. A summary of coments and NMFS' s response fol | ow

Comment 1. The rul e inplenenting Anendnent 24 shoul d include a prohibition
agai nst using both traw and fixed gear onboard a vessel to fish for
groundfish during a year to prevent vessels that use one gear type from
gai ni ng access to another gear type's Pacific cod allocation

Response. Limtations on the use of trawl or fixed gear to fish for
Paci fic cod or other groundfish species are beyond the scope of Anendnent 24
as adopted by the Council and approved by the Secretary. Prohibitions against
using nore than one gear type to fish for Pacific cod during a year would
require a separate anendnent to the FMP and cannot be inplenmented at this
time.

Comment 2. The proposed 1994 seasonal apportionnment of the anount of
Pacific cod all ocated to vessels using hook-and-line or pot gear is supported

Response. NVFS is inplenenting the seasonal apportionment of the anount of
Pacific cod TAC that is allocated to vessels using hook-and- |ine or pot gear
as proposed.

Comment 3. The regul ations inpl enenting Arendnent 24 provide an equitable
way to manage the Pacific cod fishery to reduce waste, periods of high
bycatch, and gear conflicts. Allocation of Pacific cod anbng gear types is an
i nportant nanagenent neasure during the period the Council is developing a
conprehensi ve plan to manage the groundfish fisheries. The inplenentati on of
t he anendnment shoul d proceed wi t hout del ay.

Response. NVFS concurs. Amrendnent 24 has been approved and inpl enmenting
regul ations are issued under the schedul e set forth under section 305(a) of
t he Magnuson Act.



Comment 4. Preferential allocation of Pacific cod or other groundfish
species to the newy energent longline freezer fleet in the BSAl is opposed.
The Bering Sea cod fishery was devel oped by the trawl fleet and criteria
historically applied by the Council in resource allocation issues would favor
the BSAl trawl fleet in any cod allocation dispute with longline vessels.

Al though the trawl industry generally believes that a 60-40 split of the

Paci fic cod TAC between trawl and fi xed gear would nore closely reflect

current utilization levels, the fixed gear allocation inplenmented under
Anendnent 24 will provide benefits fromthe stabilization of the trawl and
fixed gear fisheries for Pacific cod. Such stabilization will allow for better
and nore efficient planning and will enable the trawl and fixed gear fleets to
assure their respective nmarkets of a dependabl e and predictable supply of
product .

Response. NVFS recogni zes that the devel opnent of Anmendnent 24 and
alternatives for allocating Pacific cod TAC anong different gear groups was a
contentious issue that required significant input and effort by the industry

to hel p resol ve probl ens addressed by the Council. NMFS concurs that the fixed
allocation of the Pacific cod TAC anong gear groups will provide stability to
the Pacific cod fisheries during the period the Council is devel oping a

| ong-term conprehensi ve plan for the nmanagenent of the Al aska groundfish
r esour ces.

Comment 5. The annual apportionnent of the halibut bycatch limt
establ i shed for BSAl fisheries and seasons shoul d support the annual seasona
apportionment of Pacific cod.

Response. Regul ati ons inpl enenting Arendnent 24 do not govern how Pacific
hal i but bycatch limts are apportioned anong fisheries, although gear specific
allocations of Pacific cod will be considered when apportioning prohibited
speci es bycatch limts anong fisheries and seasons during the annua
specification process (Sec. 675.21(b)(3)). As required by regul ations at Sec.
675.21(b)(3), NMS will review the seasonal apportionnent of the anount of
Paci fic halibut bycatch nortality specified for the Pacific cod fisheries when
the agency nakes a final determi nation on the 1994 groundfi sh specifications.

Comment 6. The traw industry generally supports Amendnent 24 as a
nmanagenent neasure that will support the stabilization of the Pacific cod
fisheries provided that the annual process for apportioning the Pacific
hal i but trawl bycatch nortality limt anong trawl fisheries is not used to
undermine the intent of this anmendnent. Efforts by representatives for the
fixed gear fisheries to restrict the anount of halibut annually apportioned to
the Pacific cod traw fishery would prevent the trawl gear allocation of
Pacific cod frombeing harvested and result in a de facto preferentia
allocation of cod to the fixed gear fleet. The Council and NVFS nust ensure
that the annual process for the apportionnent of PSClimts anong traw
fisheries does not lead to the instability that Anendnent 24 is intended to
avoi d.

Response. NVFS acknowl edges that significant flexibility exists on how PSC
limts are annually apportioned anong fisheries and seasons. The resulting
apportionments nust be justified based on regulatory intent to optimze the
harvest of avail able groundfish under a given PSClimt (Sec. 675.21 (b)(1)
and (b)(3)). NWFS believes that the annual prohibited species bycatch
al | owances specified for the Pacific cod trawl fishery should be based on
anti ci pated prohibited species bycatch needs. NMFS has advi sed t he Counci
that it should consider PSC linmt apportionnents anong fisheries and seasons
that are consistent with regul ations inplenenting Arendnent 24. Nonet hel ess,
the PSC limts established for the BSAl trawl fisheries likely will continue



to constrain the ability of trawl fisheries to harvest avail abl e groundfi sh.

Comment 7. Amendnent 24, as adopted by the Council, did not establish a
fixed allocation of the BSAl trawl halibut bycatch Iimt to the Pacific cod
trawl fishery and the proposed rule did not rectify this omssion. This
neasure i s necessary for reasons stated in Conmment 6. The anticipated benefits
under Anendnent 24 in terns of fishery stability will not be realized as |ong
as the possibility exists for fixed gear interests to continue to use the
annual specification process to constrain the anmobunt of halibut bycatch
apportioned to the Pacific cod trawl fishery, thereby achieving a de facto
preferential allocation to the fixed gear fleet.

Response. A separate anmendnment to the FMP woul d be needed to establish a
fixed allocation of the trawl halibut PSClimt to the BSAl Pacific cod traw
fishery. This neasure could not be inplenented as a regul atory anmendnent and
included in the proposed rule to inplenment Anendnent 24. The response to
Comment 6 further describes NMFS's position on this issue. The Council may
address this issue in the future.

Comment 8. Pacific cod catch during the duration of Anendnent 24 shoul d
not be considered in cal culating quota shares under any i ndividual
transferrable quota (I TQ programthe Council nay adopt in the future because
gear allocations of Pacific cod under Anendnent 24 may alter catch patterns or
ot herwi se skew the proportion of Pacific cod harvested by any gear type.
Response. I T are not the subject of this rul enaking. The Council and the
Secretary have not determ ned whether access to the fishery will be
controlled, or if alimted access systemw |l be inplenented. Once such
determi nations are nade, eligibility criteria for participation in the fishery
wi |l be determ ned.

d assification

NVFS prepared a final regulatory flexibility analysis (FRFA), which
concludes that this rule could have a significant economc inpact on a
substantial nunber of snall entities. A copy of this analysis is available
fromthe Council (see ADDRESSES).

Li st of Subjects in 50 CFR part 675
Fi sheries, Reporting and recordkeepi ng.
Dat ed: January 24, 1994.
Nancy Foster, Deputy Assistant Adm nistrator for Fisheries, National Marine
Fi sheries Servi ce.
For the reasons set out in the preanble, 50 CFR part 675 is anmended as
fol | ows:
PART 675- - GROUNDFI SH FI SHERY OF THE BERI NG SEA AND ALEUTI AN | SLANDS AREA
1. The authority citation for 50 CFR part 675 continues to read as
fol | ows:
Authority: 16 U S. C 1801, et seq.

2. In Sec. 675.20, paragraphs (a)(2)(iv), (a)(2)(v), and (a)(3)(iv) are

added to read as foll ows:

Sec. 675.20 Ceneral limtations.

(a) * k%

(2) * k%

(iv) Applicable through Decenber 31, 1996.

(A) The TAC of Pacific cod, after subtraction of reserves, will be
allocated 2 percent to vessels using jig gear, 44 percent to vessels using
hook-and-line or pot gear, and 54 percent to vessels using traw gear. The



Regi onal Director nmay establish separate directed fishing allowances and

prohi bitions authorized under paragraphs (a)(8) and (a)(9) of this section for
vessel s harvesting Pacific cod using jig gear, hook-and- |ine or pot gear, or
trawl gear.

(B) If during a fishing year the Regional Drector determ nes that vessels
using trawl gear or hook-and-line or pot gear will not be able to harvest the
entire amount of Pacific cod allocated to those vessels under paragraph
(a)(2)(iv) of this section, then NVFS nay reall ocate the projected unused
anmount of Pacific cod to vessels harvesting Pacific cod using the other gear
type(s) through publication in the Federal Register.

(© On or about Septenber 1 of each year, the Regional Director will
real | ocate 45 percent of any unused anmount of Pacific cod allocated to vessels
using jig gear to vessels using hook-and-line or pot gear and 55 percent of
any unused armount of Pacific cod allocated to vessels using jig gear to
vessel s using traw gear through publication in the Federal Register.

(v) Applicable through Decenber 31, 1996. In the publications of proposed
and final harvest |limt specifications required under Sec. 675.20(a) of this
part, the Secretary, after consultation with the Council, may seasonally
apportion the anount of Pacific cod TAC all ocated to vessel s using
hook-and-line or pot gear under paragraph (a)(2)(iv) of this section anong the
follow ng three periods: January 1 through April 30; May 1 through August 31;
and Septenber 1 through Decenber 31. The Secretary will base any seasonal
apportionment of the Pacific cod allocation for vessels using hook-and-|ine or
pot gear on the follow ng information:

(A) Seasonal distribution of Pacific cod relative to prohibited species
di stribution;

(B) Expected variations in prohibited species bycatch rates experienced in
the Pacific cod fisheries throughout the fishing year; and

(© Economc effects of any seasonal apportionnent of Pacific cod on the
hook-and-1ine and pot-gear fisheries.

(3) * k%

(iv) Applicable through Decenber 31, 1996. Any anopunts of the nonspecific
reserve that are apportioned to Pacific cod as provided by paragraph (b) of
this section nust be apportioned between vessels using jig, hook-and-line or
pot, and trawl gear in the same proportion specified in paragraph
(a)(2)(iv)(A of this section, unless the Regional Drector determ nes under
paragraph (a)(2)(iv)(B) of this section or paragraph (a)(2)(iv)(C of this
section that vessels using a certain gear type will not be able to harvest the
addi tional armount of Pacific cod. In this case, the nonspecific reserve wll
be apportioned to vessels using the other gear type(s).

* % *x *x %

[FR Doc. 94-1871 Filed 1-25-94; 2:15 pnj Bl LLI NG CODE 3510-22-P



