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[ Federal Register: June 1, 1994]

DEPARTMVENT OF COMVERCE
Nat i onal Cceani ¢ and At nospheric Adm nistration
50 CFR Part 671

[ Docket No. 940253-4151; |.D. 021494(C
RIN 0648- AG20

King and Tanner Crab Fisheries of the Bering Sea and Al euti an
| sl ands

AGENCY: National Marine Fisheries Service (NMFS), National Cceanic and
At nospheric Adm ni stration (NOAA), Commerce.

ACTI ON: Fi nal rule.

SUVMARY: NMFS announces the approval of Anendnent 2 to the Fishery
Managenent Plan (FMP) for the Commrercial King and Tanner Crab

Fi sheri es

of the Bering Sea and Al eutian |Islands (BSAl). NMFS issues final
regul ati ons renovi ng existing regul ations that superseded State of

Al aska (State) regul ations that established Norton Sound as a
superexclusive registration area in the exclusive econom c zone (EEZ)
of the BSAI. This action is necessary for effective nmanagenent of the
fishery having the snmall est bionass and gui deline harvest |evel (GHL)
in the BSAlI crab fisheries. This action is intended to pronote
managenent and conservation of crab and other fishery resources and to
further the goals and objectives contained in the FMP for the
Commerci al King and Tanner Crab Fisheries of the BSAI.

EFFECTI VE DATE: June 27, 1994.
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ADDRESSES: Copi es of Anendnent 2 and the environnental assessnent/
regul atory inpact review final regulatory flexibility analysis (EA R R
FRFA) may be obtained fromthe North Pacific Fishery Managenent
Council, P.O Box 103136, Anchorage, AK 99510 (907-271-2809).

FOR FURTHER | NFORMATI ON CONTACT: KimJ. Spitler, Fisheries Managenent
Di vi si on, Al aska Regi on, NWVFS, 907-586-7228.

SUPPLEMENTARY | NFORMATI ON:
Backgr ound

The commercial king and Tanner crab fisheries in the EEZ of the
BSAl are managed under the FMP. This FMP was prepared by the North
Paci fic Fishery Managenent Council (Council) under the Magnuson
Fi shery
Conservati on and Managenent Act (Magnuson Act). It is a framework FMP
that, wth oversight by the Council and the Secretary of Commerce
(Secretary), defers managenent of the crab resources in the BSAl to
t he
State. The FMP was approved by the Secretary and inplenented on June
2,

1989. At tines, regulations inplenenting the FMP nust be anended to
resol ve problens pertaining to managenent of the BSAI crab fisheries.
The FMP contains three categories of managenent neasures: (1)
Specific Federal managenent neasures that require an FMP anendnent to
change; (2) framework type nmanagenent neasures, With criteria set out

in the FMP that the State nust foll ow when inplenenting changes in
State regul ations; and (3) neasures that are neither rigidly specified
nor frameworked in the FMP, and that nay be freely adopted or nodified
by the State, subject to an appeals process or other Federal |aws.

Regi stration areas are listed as a category 2 neasure. Section 8.2.8
of

the FMP specifies that king crab registration areas may be desi gnated
as either exclusive or nonexclusive. Designation of a registration
area

as superexcl usive would require an FMP anendnent and i ncorporation
into

the FMP as a category 1 nanagenent neasure.

At its January 1994 neeting, the Council adopted Anendnent 2 to
t he
FMP and requested that NMFS prepare a rul emaking to inplenent the
amendnent. Amendnent 2 establishes the Norton Sound Section of the
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Northern District of the BSAl king crab fishery as a superexcl usive
regi stration area.

A notice of availability of Anmendnent 2 was published in the
Federal Register on February 23, 1994 (59 FR 8595), and invited
coments on the anmendnent through April 25, 1994. A proposed rule to
I npl enent Anendnent 2 was published in the Federal Register March 4,
1994 (59 FR 10365). Comments on the proposed rule were invited through
April 14, 1994. One letter, containing 14 comments on Amendnent 2 and
the proposed rule, was received. These comments are sunmari zed in the
Response to Comments section, bel ow

Amendnent 2 was approved by NVFS on May 18, 1994, under section
304(b) of the Magnuson Act. Under the anmendnent, the operator of any
vessel registered in the Norton Sound Section of the Northern District
of the BSAl king crab fishery superexclusive area cannot register the
vessel in any other EEZ area of the BSAI during that registration
year.

Upon review ng the reasons for Amendnent 2, and the comments on the
proposed rule to inplenent it, NMFS has determned that this final
rul e

I's necessary for fishery conservation and managenent. The final rule
renoves existing regulations at 50 CFR 671. 20, whi ch supersede

exi sting

State regul ations designating Norton Sound as a superexcl usive

regi stration area.

The intent of this nmeasure, inplenented under Anmendnent 2, is to
allow for a slower-paced fishery, full attainment of guideline harvest
| evel s, | onger seasons, and reduced adm nistrative and enforcenent
costs. This neasure also will provide for consistency between the FM
and State regul ati ons governing the BSAl crab fishery. Further
expl anation of, and reasons for, this neasure is contained in the
preanble to the proposed rule (59 FR 10365, March 4, 1994).

Comment s and Responses

One letter of comments fromthe Al aska Crab Coalition was received
within the comment period. The comments were opposed to Anendnent 2. A
summary of comments and NVFS response foll ow

Comment 1. At the Decenber 1993 Council neeting, the Scientific
and
Statistical Commttee (SSC) commented that the EA prepared for
Amendnment 2 required considerably nore devel opnent with respect to the
costs and productivity rates of the larger and snaller vessels. The
SSC
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further stated that data sources needed to be nore fully described.

Response. The initial draft EA R R | RFA was revised to address
coments made by the SSC. A revised version was subsequently revi ewed
by the SSC. At the January 1994 Council neeting, the SSC reported that
the anal ysts had addressed the issues identified in Decenber by
conducting addi ti onal anal yses that exam ned, over a range of possible
val ues, the sensitivity of the results to the assuned operating costs
and productivity rates, including the scenario where small and | arge
vessels are assuned to have simlar soak tines for pots and to
experience simlar ex-vessel prices. In addition, the anal ysts
provi ded
a nore detail ed discussion of nmanagenent and enforcenent costs under
the different alternatives. NVFS has determ ned that the specific
I ssues raised by the SSCin its review of the initial EA R R | RFA
(Decenber 14, 1993) have been adequately addressed in the EA/R R/ | RFA
that was nade avail able for public comment in January 1994.

Comment 2. The proposed anendnent is not consistent with national
standard 1 of the Magnuson Act in that it would not contribute to the
| ong-term avoi dance of overfishing. The procedures used to establish
and enforce the GHL in the Norton Sound sunmer king crab fishery
remai n
unchanged by Amendnent 2. This refutes the claimin the EA that
Amendnent 2 woul d contribute to the avoi dance of overfi shing.

Mor eover,

Amendnent 2 encourages, and does not constrain, the devel opnent of
new,

smal | -boat capacity in the fishery. This could readily result in
overcapitalization and a consequent future risk of fishing pressures,
| eadi ng to overfishing.

The proposed anmendnment will not contribute to the attai nnent of
optimumyield (OY) as clained by the EA, which cites the substanti al
under harvest that occurred in 1992. The underharvest resulted from
failure to provide for adequate managenent during the course of the
1992 opening. This was evidenced by a nmanagenent decision to set the
1992 cl osure date in advance of the opening.

Response. Amendnent 2 is consistent with national standard 1. It
S
not necessary to change the procedure used to establish a GHL to
contribute to the avoi dance of overfishing. The FMP aut horizes the
State to nake i nseason adjustnents to GHLs after consideration of
appropriate factors and to the extent that inseason data are
avai | abl e.

Sonme of these factors include the effect of overall fishing effort
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within the registration area, catch per unit of effort and rate of
harvest, and tineliness and accuracy of catch reporting. The

di spersi on

of effort predicted to occur in a superexclusive registration area can
sl ow the pace of the fishery and reduce the necessity for conservative
managenent neasures (e.qg., premature fishery closures) that sonetines
are necessary to reduce the potential for overharvest of the GHL.

| nseason data are nore readily available and utilized in a sl ower-
paced

fishery. Acritical aspect of national standard 1 is consideration of
the rate of fishing nortality and its effect on the | ong-term capacity
of the stock to produce maxi mum sustai nable yield. D spersing the
fishing effort in a geographic region such as Norton Sound effectively
slows the rate of fishing nortality.

The redistribution of fishing effort in Norton Sound that w |l
result from superexclusive registration status does not involve
vessel s
new y constructed solely for Norton Sound. New entrants are using
exi sting and historical gear. Many had been idle due to failures in
sal mon and herring fisheries. Any potential increase in capacity in
this small fishery would be limted by the Council's proposed vessel
nmoratoriumwhich, if approved, would limt the entry of new vessels
over 32 ft (10 m into the groundfish, crab, and halibut fisheries off
Al aska. The proposed noratoriumis intended as an interi m managenent
measure to curtail increases in fishing capacity until a conprehensive
managenent plan for the groundfish and crab fisheries can be prepared
and i npl enent ed.

Nati onal standard 1 requires appropriate consideration of
perti nent
soci al, econom c, and ecological factors in the attai nnent of OY.
Because of tenporal variability in these factors, GHLs are adjusted
annual | y, based upon current eval uations of the biological and
soci oeconom ¢ conponents. The use of superexclusive registration area
status as a managenent tool w Il address soci oeconom c factors
identified in the EA

NMVFS di sagrees that the pre-announced 1992 fishery closure was an
I ndi cati on of m smanagenent by the State of Al aska. Pre-announced
cl osures have been used historically in sone fisheries that experience
pul se-type fishing patterns as a result of excessive effort, such as
the halibut and bl ack cod fisheries. For exanple, in 1992, the Norton
Sound crab fishery experienced the second hi ghest recorded nunber of
pots ever fished and was conducted in a pul se-type fashion.

Coment 3. It is predicted that only small harvesting vessels and
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no catcher/processors would participate in the Norton Sound fishery if
It Is a superexclusive registration area. Wth no observer coverage,
an

essential managenent tool for effective fisheries managenent woul d be
| ost.

Response. Nothing in the anendnent prohibits catcher/processors
fromparticipating in the Norton Sound king crab fishery if they so
choose. NVFS has received information fromthe industry indicating
t hat
one floating processor may participate in the 1994 fishery. Cbserver
I nformati on woul d be available for catcher vessels delivering to this
processor. Even if no floating processor participated, nanagenent data
woul d still be avail abl e.

1n a crab fishery conducted predom nantly by snmall catcher
vessel s,

I nformati on necessary for effective fishery nanagenent is acquired by
the Al aska Departnent of Fish and Gane (ADF&G staff nonitoring
shoreside deliveries. One reason the crab observer program was
initiated was to enforce regul ati ons on catcher/ processors and
floating

processor vessels regarding the taking of sublegal and fenal e crab.
Conpliance with these size and sex regul ations on catcher vessels is
enforced by shoresi de ADF&G staff present at the tine of delivery.

Comment 4. Anmendnent 2 is not consistent with national standard 2
of the Magnuson Act in that there has not been a good- faith effort to
assenbl e and supply the best scientific information avail able. The
assertion that data on 1993 participants are unavail able is highly
I npl ausi bl e. The central reliance on a nodel is a fundanental defect
of
the EA, given the |lack of revenue and cost data.

Response. Anmendnent 2 is based upon the best scientific
I nformati on
avai l able and is consistent with national standard 2. The EA exam ned
the seasonal fishing activities for Norton Sound crab vessels
participating in other fisheries. The data for participation in other
1993 fisheries by vessels participating in the 1993 Norton Sound ki ng
crab fishery were not available at the tinme the EA was prepared, due
to
ongoi ng fishing seasons, the volune of incomng fish tickets, and the
time necessary for fish ticket data entry and audit. Currently, nost
of
these data still are not available. Prelimnary review of the
avai |l abl e
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1993 fish ticket data indicates that only two of the 14 vessels
registered in the Norton Sound king crab fishery participated in other
BSAI king crab fisheries. |If these operators choose to register in
Norton Sound in the future, they would not be able to register their
vessels in other BSAl king crab registration areas during that

regi stration year.

NVFS di sagrees that the EA displays a central reliance on a nodel.
Model s are only as good as the assunptions and i nput vari abl es used.
Model results are best used to gauge the relative effects of
al ternative managenent neasures, rather than the actual quantitative
I npacts. This was the manner in which the nodel was used to anal yze
t he
econom c effects of the Norton Sound superexcl usive registration area
on the participating fleet.

Comment 5. Notably absent fromthe EA is any serious discussion of
the effect of Anendnent 2 on crab fisheries, other than that in Norton
Sound. The EA fails to address the effect of increased effort and the
subsequent econom c inpact of additional vessels operating in the
ot her
crab fisheries as a result of |arge vessels that would no | onger
operate in Norton Sound.

Furthernore, the EA overwhelmngly is concerned with the econom c
benefits that allegedly will accrue to the Iocal comunity fromthe
adopti on of Anendnent 2. Anmendnent 2 woul d i npose hardshi ps on those
who effectively are excluded fromthe Norton Sound summer crab
fishery.

The EA is superficial and legally insufficient inits treatnent of
this
I npact .

Response. The EA is legally sufficient. The vessel operators that
choose not to register in the superexclusive Norton Sound fishery wl|
not create an additional effort in other crab fisheries; they already
participate in these other fisheries. Therefore, their decision not to
register in Norton Sound would not indicate an increase in effort in
these fisheries. Norton Sound crab accounts for a relatively small
percentage of their total harvest, so the inpacts of obtaining an
equi val ent harvest from other BSAl crab fisheries would be relatively
I nsignificant in such fisheries.

A managenent objective of the crab FMP is to nmaxim ze the economc
and social benefits to the Nation over tine, including the economc
stability of coastal comunities. Wen sel ecting nanagenent neasures,
the inpact of managenent alternatives on the distribution of benefits
anong nenbers of the harvesting, processing and consuner conmmunities
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must be considered. As indicated in the RIR, the econom c inpacts on
the Norton Sound region fromparticipation by small vessels and a

| onger season are relatively much greater than the econom c inpacts on
crab communities such as Dutch Harbor, Bellingham and Seattle. The
1993 Norton Sound crab fishery resulted in the greatest revenues of
any

fishery in the Norton Sound region that year, and a local fresh crab
mar ket was est abl i shed.

Conversely, the large vessels that participate in the Norton Sound
fishery obtain only a small percentage of their annual crab | andings
fromthis fishery. The Norton Sound fishery accounts for |less than 1
percent of the total poundage of the entire BSAl crab fishery (the
January draft EA reflects a typographical error; it indicates that
Norton Sound accounts for less than 5 percent, not 1; see final EA at
page 3-13). The primary fisheries for these vessels are Tanner crab
and
Bristol Bay red king crab. The hardshi p experienced by the operators
of
the large vessels was relatively less given that Norton Sound crab
contributed no nore than 0.7 percent to any of the 26 catcher/
processor
and catcher vessels' yearly crab landings for 1992 and no nore than
1.6
percent of the total |andings for any of the catcher/processors in
1990. Neither individual vessels nor participants in the pre-1993
fleet
wer e dependent on this fishery in terns of year-to-year participation
or landings wthin any one year.

Comment 6. Anmendnment 2 is not consistent with national standard 3
of the Magnuson Act in that it does not nmanage the Norton Sound sunmer
king crab fishery in close coordination with other king crab
fisheries.

For instance, the inplication in the EA that Anmendnent 2 coordi nates
wi th Adak brown crab fisheries is fal se, because no rel ationship

exi sts

bet ween the vessels used in Norton Sound and those used in the Adak
brown king crab fisheries.

Response. Anmendnent 2 is consistent with national standard 3. No
direct relationship exists between the operators of vessels using
single pot gear in the Norton Sound red king crab fishery and those
using longline pot gear in the Adak brown king crab fishery. However,
a
rel ationshi p does exi st between the Norton Sound and Adak red king
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crab
fisheries, because single pot gear is used in both and the fisheries
coul d be conducted by the sane vessels.

Alternative 3 of the EA considered the option of creating an
excl usive, rather than a superexclusive, registration area in Norton
Sound. Exclusive registration in Norton Sound woul d require vessels to
register in Norton Sound, but would also allow vessels registered in
nonexcl usive areas to register and participate in the Norton Sound
fishery. An exclusive registration area would not renedy the situation
of excessive vessel effort harvesting the small quota in a very short
time. Therefore, unless the Adak red king crab fishery also was nade
exclusive, there would be no neans of forestalling participation by
much of that fleet in Norton Sound. The Council viewed Alternative 3
as
nore restrictive on the entire fleet than Alternative 2 because it
woul d further Iimt their registration options. The Council and
Secretary considered the close coordi nation that exists anong the
Norton Sound fishery and the other BSAl crab fisheries in devel oping
t he superexclusive area for Norton Sound.

Comment 7. Anmendnent 2 is not consistent with national standard 4
of the Magnuson Act in that it incorporates, or relies upon, a
discrimnatory state |law or regul ation. The precise effect of
Amendnent
2 is to advantage | ocal Al askan residents at the expense of non-
Al askans in the Norton Sound summer king crab fishery.

1t 1s not necessary to allocate the Norton Sound summer king crab.
Favoritism shown to Al askan residents may |l ead to | ess responsible
managenent through nore leniency in the regul atory and enforcenent
processes. In fact, State nmanagenent of the 1993 Norton Sound crab
fishery relaxed tine and area restrictions to allow |ocal residents
access to areas that have been closed for 5 years due to conservation
probl ens.

Response. Amendnent 2 is consistent with national standard 4. NVFS
I's not aware of any discrimnatory State |aw or regul ation
I ncor por at ed
I n Anendnent 2 that suggests a preference for Al aska residents in the
managenent of the fisheries. The comrenter did not cite the all eged
di scrimnatory statute. The anendnent does not prohibit any vessel in
the fleet, regardless of where it is registered, fromelecting to fish
in the Norton Sound superexclusive registration area or el sewhere in
any year. Any vessel, including an Al aska-registered vessel, permtted
to participate in the Norton Sound king crab fishery nmay not fish for
king crab in any other BSAl registration area. Vessels from outside
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Al aska nmay operate in exclusive and nonexcl usive areas, in only
nonexcl usi ve areas, or in the Norton Sound superexcl usive area.

The designation of Norton Sound as a superexclusive registration
area is not primarily an allocative neasure. Title 50 CFR 602.14(c) (1)
states that an allocation or assignnent of fishing privileges is a
direct and deliberate distribution of the opportunity to participate
in
a fishery anong identifiable, discrete user groups or individuals.
Many
managenent neasures have indirect allocative effects, but only those
nmeasures that result in direct distributions of fishing privileges
wi ||
be judged against the allocation requirenents of national standard 4.
Al'l ocations of fishing privileges include individual vessel catch
limts, quotas by vessel class and gear type, different quotas or
fishing seasons for recreational and comrercial fishernen, assignnent
of ocean areas to different gear users, and limtation of permts to a
certain nunber of vessels or fishernen. Wile the designation of
Nort on
Sound as a superexclusive registration area is not primarily
all ocative, it does have allocative effects that are incidental to the
primary conservation purpose of the anendnent. NVFS expects operators
of large vessels will be discouraged fromparticipating in the Norton
Sound fishery, because the resource base is relatively small and it is
not economcally feasible for large vessels to operate in Norton
Sound.

Therefore, NMFS did consider the three criteria outlined in 50 CFR
602. 14(c)(3) (i) through (iii).

The anmendnent is fair and equitable. The 1993 GHL accounted for
| ess than 1 percent of the total available harvest in all of the BSAI
crab fisheries. There is crab avail able el sewhere for harvest by a
vessel not registered in Norton Sound.

The anmendnent is consistent with 50 CFR 602.14(c)(3)(ii) in that
it
pronot es conservation by encouraging a rational, nore easily managed
use of the resource. See NMFS response to Comment 2. In the past 10
fishery seasons, the resource was overharvested 5 tines, substantially
under harvested once, and the fishery did not open in 1991 due to
excessive effort present and concern over possible danage to the
resource (see EA, Table 12). Designating Norton Sound as a
superexcl usive area is expected to dissuade the operators of |arge
vessels fromconmng in and taking the crab quickly and ri sking
over harvest, provide for better nonitoring of the GHL with a smal |
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boat
fishery, and pronote OY by not |eaving available crab on the grounds.

The anmendnent avoids the acquisition of excessive shares of
fishing
privileges by any one person or entity. The purpose of superexcl usive
registration is not to distribute fishing shares. Many factors can
limt a vessel's fishing capacity. In Norton Sound, individual vessels
are limted by size and by the nunber of pots depl oyed. Current
regulations limt the nunber of pots to 40 on vessels 125 ft (38 m or
| ess. These restrictions effectively prevent any one vessel from
harvesting an inordi nate anount of the available GHL.

In anticipation of a |onger season as a result of |owered pot
limts and reduced effort, State managenent adjusted the opening date
of the 1993 Norton Sound king crab fishery fromAugust 1 to July 1.
The
intent of this action was to decrease the likelihood of the fishery
bei ng conducted i n Septenber when the crab are nolting and mati ng. The
15 nautical mle closure line was reduced to 5 mles on July 15 by
enmer gency order based on daily catch reports that indicated a poor
catch rate. The poor catch rate was thought to be caused by the early
timng of the fishery, in that the seasonal offshore mgration of the
crab had not yet occurred. The closure was reduced to allow for the
efficient harvest of red king crab. The risk of handling sublegal crab
and the associated nortality was considered prior to this decision
bei ng made. The fewer pots on the grounds and the ability of fishernen
to rapidly nove off small crab effectively | essened such a ri sk.

In 1982 the Al aska Board of Fisheries inplenented a 15 nauti cal
mle closure in the Norton Sound summer king crab fishery for purposes
of bi ol ogical conservation. Under appropriate circunstances, this
cl osure could be reduced by ADF&G to allow the king crab fishery to
obtain efficiently the all owabl e harvest of red king crab. Large and
smal |l vessels in the fleet benefitted fromclosure reductions that
occurred in 1982 and 1985. The comenter's m sperception of
““leniency'' shown toward | ocal residents is erroneous. First, the
““lenient'' nmanagenent approach deened inconpatible with basic
conservation objectives by the cormmenter nay better be described as a
nore rational, easily nanaged approach that was possible under the
conditions present in 1993 and that successfully pronoted conservation
of the resource. Second, only four of the 14 vessels in 1993 were
| ocal . Relaxation of tine and area restrictions also benefitted the
ot her 10 vessels.

Comment 8. The probl ens of deadl oss and handling nortality that
al | egedly exi st under the status quo would not be effectively
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addr essed
by Anendnent 2 and woul d predictably continue under the anmendnent.

Response. NVFS di sagrees. Probl ens of deadl oss and handling
nortality would be addressed effectively in the Norton Sound fishery
as
a result of its superexclusive status. Norton Sound is uni que anong
t he
BSAl crab fisheries in that the spring Yukon River run-off and
concurrent ice nelt creates a freshwater | ens that can contri bute
substantially to deadl oss and handling nortality. Larger vessels with
live tanks require circulating water; this is a problemin Norton
Sound
because i ntroduced freshwater can cause increased nortality of the
live
crab held in tanks. Smaller vessels typically do not have |ive tanks;
therefore, the freshwater | ens does not inpact crab onboard. Evi dence
I ndi cates that pulse-type fishing patterns typical of fisheries of
short duration result in decreased pot soak tines and nore frequent
pot
pulls. Handling nortality of female and subl egal crab subsequently
I ncreases. Fisheries of |onger duration, such as that expected through
superexclusive registration, effectively increase soak tine of pots.
This allows smaller sublegal crab the opportunity to escape and
reduces
handling nortality.

Comment 9. Anendnent 2 is not consistent with national standard 5
of the Magnuson Act in that it offers no prospect of long-term
I ncreased efficiency in the Norton Sound sumer king crab fishery, and
woul d, instead, |lead to decreased efficiency in the other crab
fisheries. The operators of displaced vessels will respond by
concentrating their efforts nore intensively in the other, already
overcapitalized, crab fisheries.

Response. NVFS di sagrees. The anendnent is consistent with
nati onal
standard 5. See NMFS responses to Comments 2 and 5.

Coment 10. The sol e purpose of Amendnent 2 is econonic
al | ocati on,
thus it is not consistent with national standard 5 of the Magnuson
Act .
A factual basis for a claimof an advantage to be gained for
managenent
of the fishery under Anendnent 2 is |lacking. Social clains that are
cast in terns of benefits to | ocal Al askan communities are
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unsubst anti at ed.

Response. NMFS di sagrees. The sol e purpose of the anendnent is not
al l ocative. NMFS acknow edges that the anendnent nmay have sone
I ndi rect
allocative effects and this is addressed in the response to Comment 7.
Cl ai ns of advantages to managenent and of social benefits to |ocal
comunities are clearly evident fromthe 1993 fishery, which was
essentially nmanaged as if it were superexclusive.

Comment 11. Anendnent 2 is not consistent with national standard 6
of the Magnuson Act in that it does not allow for, or respond to,
vari ations and contingencies in the Norton Sound sumrer king crab
fishery. Anendnent 2 encourages unconstrai ned building of new capacity
for the fishery and does not address the prospect of overcapacity. It
does not provide any advant age over the status quo managenent for
contending with the likely influx of excessive capacity or the
pr obabl e
periodi c decline of the resource base.

Response. NMFS di sagrees. The anmendnent is consistent with
nat i onal
standard 6. Title 50 CFR 602. 16(b) provides that fisheries exhibit
uni que uncertainties and that the particul ar managenent regi nme chosen
must be flexible enough to allowtinely response to resource,

I ndustry,

nati onal, and regional needs. Continual data acquisition and anal ysis
w Il help the devel opnent of nanagenent neasures to conpensate for
variations and to reduce the need for substantial buffers. Flexibility
I n the managenent regine and the regulatory process will aid in

respondi ng to contingencies. The likelihood of a tinely response,
continual inseason data acquisition, and nmanagenent flexibility is
greatly enhanced when the duration of the fishery is extended, as can
be expected with a superexclusive registration status. The anmendnent
does not encourage unconstrained capacity. See NMFS responses to
Comments 2 and 5.

Comment 12. Amendnent 2 is not consistent with national standard 7
of the Magnuson Act in that a predicted increase in the length of the
fishery and the associated reporting period will increase managenent
and enforcenent costs, rather than mnimze them

Response. The anendnent is consistent with national standard 7.

Costs to nmanage the fishery likely will be I ess under the
superexclusive regine. Based on a review of the EA, the SSC concurred
inthis finding in its January report to the Council. The single

greatest enforcenent cost for a crab fishery is aerial surveys. \Wen a
fishery experiences a | engthened season, reduced effort, and a fl eet
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dependent on daily shoreside deliveries, the need for aerial surveys
S

drastically reduced, if not elimnated. These sane conditions al so
al l ow area managers to nore easily admnister the crab fishery al ong
with other fishery duties. Therefore, in terns of managenent and
enforcenent costs, it is essentially nore cost-effective to nanage a
relatively |onger fishery than a very short one that requires | abor-
I ntensi ve aerial surveys.

Comment 13. The Magnuson Act allows for establishnent of a system
for [imting access to a fishery in order to achieve optinum yield.
Amendnment 2 cannot be characterized as being a neasure calculated to
achieve OY. Further, the EA does not genuinely take into account the
full range of requisite considerations that nust be consi dered when
limting access to a fishery.

Response. NMFS di sagrees. The anendnent can be characterized as a
nmeasure cal cul ated to achieve OY. See NWS response to Comment 2. The
amendnent is not a formof |imted access. As described at 50 CFR
602. 15(c), a systemfor limting access is a type of allocation of
fishing privileges which attenpts to limt units of effort in a
fishery. Typically, the nunber of units of effort has been
predeterm ned and those participating in the fishery nust satisfy
certain established criteria. Conmon forns of linmted access are
licensing of vessels, gear, or fishernen to reduce the nunber of units
of effort, and dividing the total allowable catch into fishernen's
guotas. There is no limt on the anount of effort that can occur in
t he
fishery. Therefore, the anendnent is not a formof limted access. A
vessel operator need only register for the area in which he wishes to
fish. Registration requirenents are used to: (1) Make better preseason
estimates of fishing effort and the rate at which resources will be
harvested in each area so that the inseason nonitoring of the fishery
may be planned; and (2) limt the ability of vessels to fish in
multiple areas, so that fishing effort is dispersed, while still
allowing the majority of the fleet the opportunity to harvest the
majority of the crab.

Comment 14. There is no evidence that vessel safety wll inprove
under Amendnent 2. It is nore likely that a deterioration of safety
w Il occur as nore small vessels operate over |onger periods of tine

I n

the open waters of the Northern Bering Sea fishery. The EA notes that

weat her conditions can create real safety problens for small vessels.
Response. NMFS believes that vessel safety considerations would

not
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be exacerbated if |onger periods of tine were available to fish.
Simlar to the halibut fishery, which historically is conducted derby-
style, a longer tine period to harvest the avail able quota would all ow
vessel operators to remain shoreside during dangerous weat her
condi ti ons.

Cl assification

NVFS prepared a FRFA, a copy of which is available fromthe
Counci
(see ADDRESSES) .

This final rule has been determned to be not significant for
pur poses of E. O 12866.

Li st of Subjects in 50 CFR Part 671
Fi sheries, Reporting and recordkeepi ng requirenents.

Dat ed: May 25, 1994.
Charl es Karnell a,
Acting Assistant Adm nistrator for Fisheries, National Mrine
Fi sheri es
Servi ce.

For the reasons set out in the preanble, 50 CFR part 671 is
amended
as foll ows:

PART 671--KI NG AND TANNER CRAB FI SHERI ES OF THE BERI NG SEA AND
ALEUTI AN | SLANDS

1. The authority citation for part 671 continues to read as
fol |l ows:

Authority: 16 U. S.C. 1801 et seq.
2. Section 671.20 is renpved and reserved.

[ FR Doc. 94-13303 Filed 5-26-94; 3:13p.m]]
Bl LLI NG CODE 3510-22-F
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