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Nat i onal Cceani ¢ and At nospheric Adm nistration
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[ Docket No. 950428123-5193-02; |.D. 042595A]
RI'N 0648- Al OO

Scal l op Fishery off Al aska; C osure of Federal Waters to Protect
Scal | op St ocks

ACGENCY: National Marine Fisheries Service (NMFS), National Cceanic and
At nospheric Adm nistration (NOAA), Commerce.

ACTI ON: Fi nal rul e.

SUVMARY: NMFS issues a final rule to inplenent a Fishery Managenent
Plan for the Scallop Fishery off Alaska (FMP). The FMP specifies the
optimumyield (OY) for the scallop fishery in Federal waters off

Al aska

as a nunerical range of 0-1.1 mllion Ibs (0-499 nt) of shucked
scal l op

nmeats. The only managenent neasure authorized under the FMP is an
interimclosure of Federal waters off Alaska to fishing for scall ops.
Federal waters will remain closed for up to 1 year. This action is
necessary to prevent overfishing of scallop stocks while an anendnent
to the FMP is prepared that would allow the controll ed harvest of
scallops in Federal waters. This action is intended to prevent
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overfishing of scallops that could otherwi se result from unregul at ed
fishing for scallops in Federal waters.

EFFECTI VE DATE: 12:01 a.m, Al aska local tinme (A l.t.), August 29,
1995.

ADDRESSES: Copies of the FMP and the Environnental Assessnent/

Regul atory | npact Revi ew Final Regulatory Flexibility Analysis (EAR R
FRFA) prepared for the FMP may be obtained fromthe North Pacific

Fi shery Managenent Council, P.O Box 103136, Anchorage, AK 99510.

FOR FURTHER | NFORVATI ON CONTACT: Susan Sal veson, 907-586-7228.

SUPPLEMENTARY | NFORVATI ON: Federal waters off Al aska have been cl osed
to fishing for scallops under an energency interimrule that expires
August 28, 1995 (60 FR 11054, March 1, 1995, corrected at 60 FR 12825,
March 8, 1995, and 60 FR 28359, My 31, 1995). The energency interim
cl osure was intended to prevent unregul ated and uncontrolled fishing
for scallops in Federal waters while the North Pacific Fishery
Managenent Council (Council) prepared the FMVP.

At its April 1995 neeting, the Council approved the FMP for review
under section 304(b) of the Magnuson Fi shery Conservati on and
Managenent Act (16 U. S.C. 1801 et seq. (Magnuson Act)). A notice of
availability of the proposed FMP was published in the Federal Register
on April 28, 1995 (60 FR 20959), and invited comment on the FMP
t hr ough
June 26, 1995. A proposed rule to inplenent the FMP was published in
the Federal Register on May 10, 1995 (60 FR 24822), and coments on
t he
proposed rule were invited through June 19, 1995. Three letters
providing witten cormment were received within the coment period.
Witten comments on the FMP and the proposed rule to inplenent it are
sunmari zed in the Response to Comrents section, bel ow.

The FMP was approved on July 26, 1995, under section 304(b) of the
Magnuson Act. Upon reviewi ng the reasons for the FMP and the coments
on the proposed rule to inplenent it, NVMFS has determ ned that this
final rule is consistent with the Magnuson Act and the FMP as adopted
by the Council.

The final rule inplenents a maxi num 1-year closure of Federal
waters to fishing for scallops. The intent of this actionis to
prevent
an unregul ated and uncontrolled fishery for scallops in Federal waters
that could result in overfishing of scallop stocks while an anmendnent
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to the FMP is prepared, which would authorize fishing for scall ops
under a Federal managenent regime. NMFS has pursued this approach,
because it has determ ned that the suite of alternative managenent
nmeasures necessary to support a controlled fishery for scallops in
Federal waters could not be prepared, reviewed, and inplenented before
the energency rule expires on August 28, 1995. Instead, NVFS has
approved this rule to protect the long-term productivity of scallop
stocks off Al aska necessary to achieve the future harvest of OY on a
continuing basis without the " boomand bust'' cycle historically
experienced in other scallop fisheries.

The FMP and its inplenenting rule are explained further in the
preanble to the proposed rule. The neasures set out in the final rule
do not differ fromthe proposed rule.

Response to Comment s

Three letters of comments were received within the comment peri od.
A summary of the witten comments and NVFS' response foll ows:

Coment 1. No information exists to support closure of Federal
waters to fishing for scall ops under the proposed FMVP.

[[ Page 42071]]

Response. NMFS di sagrees. Fishing for scallops in Federal waters
by
a vessel not subject to State regul ati ons governing the scall op
fishery
preci pitated an energency rule to close Federal waters to unregul ated
fishing for scallops (60 FR 11054, March 1, 1995, and 60 FR 28359, My
31, 1995). Based on the events that warranted the energency interim
rule, the Council has recommended that a Federal FMP is needed to
authorize an interimclosure of Federal waters to fishing for scall ops
that wll continue for 1 year or until a supersedi ng Federal
managenent
reginme is inplenmented, whichever is earlier. In the absence of a
managenent regime, NMFS antici pates that continued unregul ated scall op
fishing could result in local depletion of scallops, increasing the
ri sk of overfishing of scallops stocks.

NMFS recogni zes that an interimclosure of Federal waters to
fishing for scallops will result in a substantial inpact on scallop
fishernmen. The potential foregone revenue to scallop fishernmen could
approach $6 mllion if Federal waters renain closed for the entire
year. However, this short-terminpact is justified by the need to
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prevent overfishing of scallop stocks and ensure the |ong-term
productivity of the scallop resource so that the OY nay be achi eved on
a continuing basis under a future nanagenent regine that authorizes a
regul ated fishery in Federal waters.

Comment 2. The proposed FMP is not consistent with National
Standard 1, because the FMP does not establish a quantified maxi mum
sustai nable yield (MSY); the proposed OY range does not reflect the
estimated range of harvests in Federal waters relative to distribution
of weat hervane scallops, which is fromCalifornia to Al aska; and the
specified OY is not based on the best information avail able (see
Coment 3). Furthernore, the 1-year closure authorized under the
proposed FMP woul d interfere wwth the achi evenent of OY on a | ong-
term
conti nui ng basi s.

Response. NMFS di sagrees. See al so response to Comrent 3. NVFS
noted in the preanble to the proposed rule that bionass estimtes for
scallops are limted, and the continuing expansion of this fishery
into
new areas meke nunerical estimation of MSY for weathervane and ot her
scal l op species not possible at this tinme. Nonetheless, an OY range (O
to 1,100,000 Ib (0-499 nt)) nay be established based on historical
catches from Federal waters. These catches are the best information
avai l able on the long-term productivity of the scallop resource off
Al aska. During the period that Federal waters are closed to fishing
for
scallops, the OY is set at zero. This interimQOY level is consistent

with National Standard 1 and will achieve OY on a continui ng basis
because: (1) Prevention of overfishing during the short-termw | help
guarantee a healthy long-term OY fromthe fishery when it is reopened,
(2) the scallop harvest foregone during the interimclosure wll be
avai l able for |later harvest and will contribute to increased OY
because

this species is a long-lived resource, (3) uncontrolled scallop
fishing
(the alternative to inplenenting the FMP) in the EEZ may repeat the
overfishing and stock depression that historically has occurred in the
weat hervane scallop fishery, and (4) uncontrolled scall op dredging
I ncreases the potential for increasing bycatch of crab beyond | evel s
presently established by the State of Alaska and may interfere with
achieving OY in certain crab fisheries.

| f inplenmentation of the FMP and its associated OY are del ayed
until nore scientific information is collected and anal yzed,
unregul ated fishing for scallops in Federal waters would conti nue
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unti |

NMFS acquired all data necessary to refine the determ nation of MY/
oy.

At that point, the resource mght be too dimnished to all ow

achi evenent of OY on a continui ng basis.

Comment 3. The proposed FMP is not consistent with National
Standard 2, because the FMP does not use the best information
avai |l abl e, that includes data on | andi ngs, neat counts, resource
di stribution, spatial catch, and fishing effort. Furthernore, the
avai l abl e scientific database for the Al aska scallop fishery is thin
and does not justify an interimclosure of Federal waters.

Response. NMFS di sagrees. The FMP and preanble to the proposed
rul e
sunmari zed the recent trends in scallop |andings, neat counts per
pound, and fishing effort that precipitated the preparation of a
scal | op managenent plan by the Al aska Departnent of Fish and Gane
(ADF&G . NMFS and ADF&G have acknow edged the limted information on
scal l op popul ation structure and abundance. ADF&G is continuing to
pursue anal yses of biological, fishery, and resource assessnent data
to
better understand the popul ation structure of the Al aska scallop
resource and its sustainable exploitation | evel. Avail able scientific
data on the life history traits of weathervane scall ops and ot her
scal | ops species indicate that weat hervane scall ops are susceptible to
| ocal i zed depletion and require a cautious resource nanagenent
approach. Therefore, NVFS has determ ned that an interimclosure of
t he
scallop fishery in the EEZ is necessary until such tine as a
managenent
regi me can be inplenented to nanage the fishery.

Comment 4. The weat hervane scallop is distributed from California
to Alaska and commercial fisheries occur off the States of Oregon and
Washi ngton. National Standards 3 and 6 require that an individual
st ock
of fish shall be managed as a unit throughout its range and nmanagenent
measures shall take into account and allow for variations anong, and
contingencies in, fisheries, fishery resources, and catches. The
proposed FMP does not indicate that any effort was nade to consult
with
the States of Oregon and Washington or with the Pacific Fishery
Managenent Council (Pacific Council). Gven that the proposed FVP only
addresses fishing activity off Alaska, the FMP does not consider a
properly defined managenent unit and viol ates National Standards 3 and
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6.

Response. NMFS di sagrees. Comment 4 confuses geographic
di stribution of a species with stock nmanagenent. Concentrations of
adult scallops do not mngle and typically are managed as separate
st ocks. The geographi c range of the weathervane scall ops consists of a
col l ection of stocks. Available information on resource distribution
supports the managenent of the Al aska scall op resource as separate
stock units. NMFS anticipates that future anendnents to the FMP that
aut hori ze controlled fishing for scallops off Alaska will further
defi ne managenent units of the Al aska scallop resource in a manner
very
simlar to the scall op managenent areas devel oped by the State of
Al aska.

The FMP for the Al aska scallop fishery was precipitated by
uncontrol led fishing for scallops off Alaska. A simlar situation
coul d
occur off the Pacific Coast States. This situation has pronpted the
Pacific States Marine Fisheries Conm ssion (PSMFC) to pursue an
amendnent to the Magnuson Act that woul d authorize the West Coast
States to protect legitimte state interests in the conservation and
managenent of fish caught in Federal waters off the coast of
Washi ngton, Oregon, or California in the absence of an approved
Feder al
fi shery managenent pl an.

The PSMFC predicated its action on the belief that scallops are
very sensitive to fishing pressure and that sudden increases in
fishing
effort may have | ong-term negati ve consequences to the recuperative
capability of scallop stocks. The PSMFC has further acknow edged
action
by the Council to initiate rulemaking to control the scallop fishery
off Al aska and the resulting potential for

[[ Page 42072]]
i ncreased effort for scallops off Washi ngton and O egon.

No information is available to NMFS that indicates that the
interim
cl osure of Federal waters off Alaska to fishing for scall ops under
either the February 24, 1995, energency rule or the FMP will have an
I npact on the Washi ngton and Oregon scallop fishery in a manner not
al ready occurring due to increased fishing effort by vessels displaced
fromthe East Coast of the United States. In recent years, the anount
of scal lops harvested off Oregon and Washi ngton annual |y was not

file://H|/regs/2008/ Scall op%20A ugust%20cl osure%620final %20rule.htm (6 of 26) [6/13/2008 10:54:16 AM]



WAIS Document Retrieval

substantial relative to the Al aska fishery and averaged | ess than 1
percent of the Al aska harvest during 1989-1992. In 1993, the scallop

| andi ngs of f Oregon and WAshi ngton increased to 270,000 | b (122.47 nt)
and 246,000 I b (111.58 nt), respectively, due to increased fishing
effort by east coast vessels.

The Council has no authority beyond the Federal waters off Al aska.
Nonet hel ess, the Council consists of three nenbers fromthe State of
Washi ngton and two nenbers fromthe State of Oregon. At |east one of
t hese nenbers serves on both the North Pacific and Pacific Councils,
as
well as the PSMFC. NMFS believes this joint nenbership served to
I nform
adequately the Pacific Council about scall op nmanagenent actions the
Counci | was considering. The fact that the PSMFC chose to pursue a
Magnuson Act anendnent to resolve Pacific coast managenent concerns
rather than an interjurisdictional managenent plan and that the Al aska
scallop FMP only addresses fishing off Al aska does not constitute a
vi ol ati on of National Standards 3 or 6.

Comment 5. The proposed FMP is not consistent with National
Standard 4. An interimclosure of Federal waters to fishing for
scal l ops discrimnates against residents of different States, and only
Al aska State registered vessels are allowed to harvest weat hervane
scallops in Alaska State waters. This provides a conpetitive advant age
to Al askan vessel s.

Response. NMFS di sagrees. The interimclosure to fishing for
scal | ops aut hori zed under the FMP does not discrimnate agai nst non-
Al aska State residents. Al vessels are prohibited fromfishing for
scallops in Federal waters off Al aska, including vessels owed and
operated by Al aska State residents and vessels regi stered under the
| aws of the State of Al aska. The State of Al aska has notified the
public that it will open specified State waters to |imted fishing for
scal l ops. Any vessel owner, regardl ess of state of residency, my
choose to register his/her vessel with the State of Al aska and abi de
by
State regul ations governing the scallop fishery in State waters.
Nei t her inconsistency with National Standard 4 nor discrimnation
agai nst non- Al aska state residents results frominplenentation of the
FMP.

Comment 6. The proposed FMP is not consistent with National
Standard 5, because the FMP seriously limts efficiency and no
anal ysi s
I's provided on how a 1l-year closure of Federal waters w |l enhance
long-termefficiency. Simlarly, the previous acceptance by NVFS of an
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Al aska State scal |l op managenent program al so i nposed technical and
econom c inefficiencies.

Response. NMFS di sagrees. Efficiency in ternms of resource
managenent i s enhanced by providing for the | ong-term sustai nabl e
harvest of the scallop resource (see response to Comment 2). NMFS
concurs that short-termeconomc gain is subordinated to the long-term
health of the scallop resource. This balance is considered and all owed
under National Standards 1 and 5. Furthernore, fishery resources
regul ations typically control efficiency to prevent stock depletion.
Wt hout such controls, fishernmen mght fish until it were unprofitable
to do so, resulting in localized depletion of scallops, which would
I ncrease the risk of overfishing scall op stocks.

Comment 7. The proposed FMP is not consistent with National
Standard 7, because the FMP does not address how NMFS woul d nonitor
t he
cl osure of Federal waters to fishing for scallops. Effective
enforcenent could be costly. Furthernore, the proposed FMP differs
from
the regul ati ons of Washi ngton and Oregon and would not mnimze costs
and avoi d unnecessary duplicati on.

Response. NVFS di sagrees. NMFS woul d noni tor and enforce cl osure
of
Federal waters to fishing for scallops in the sane manner that
groundfish area closures are enforced (i.e., observer data,
surveillance flights by the U S Coast Guard (USCG, recordkeepi ng and
reporting docunentation, other avail able sources of information that
I ndicate the location of fishing operations). NMFS recogni zes that
some
scal l op stocks straddl e Federal and State waters in a manner that may
make the enforcenent of the closure of Federal waters off Al aska
difficult. NMFS al so recogni zes that, in recent years, nost of the
scal l op harvest has cone from Federal waters and that the State of
Al aska intends to follow a conservative approach to opening State
waters to fishing for scallops so that the potential for
redi stribution
of fishing effort from Federal to State waters does not jeopardize the
resource in State waters. NVFS intends to coordi nate managenent wth
the State of Alaska so that the State will consider any enforcenent
concerns resulting fromthe closure of the Federal fishery when
determ ni ng whether or not to open State waters to fishing for
scal | ops.

Comment 8. The proposed FMP is not consistent with the New Engl and
Fi shery Managenent Council's (New England Council's) scallop fishery
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managenent plan, which provides for an industry advisory panel. The
proposed FMP should allow for an industry advisory panel to provide a
forum for managenent agencies and industry nenbers to di scuss
managenent and data coll ection strategy.

Response. The managenent neasures contained in the scallop fishery
managenent plan prepared by the New Engl and Council may or may not be
pertinent to the managenent of the Al aska scallop fishery under the
authority of the Council. The proposed FMP contains a single
managemnent
nmeasure, an interimclosure of Federal waters, to provide the tine
necessary to prepare a nmanagenent regi me that would authorize a
controlled fishery for scallops in Federal waters. This future
managenent reginme could provide for an industry advisory panel that
provi des i nput to managenent agencies if the Council so desires. An
I ndustry advi sory panel beyond that which already exists in the norma
Counci | process is not mandated, because the New Engl and Council has
made such a provision in its scallop managenent pl an.

Comment 9. Concerns about |ocalized overfishing of scallop stocks
do not justify closure of Federal waters because fishernen wll |eave
a
fishing area before the stock is overharvested to the point where
profit margin falls to the break even point. As a result, sufficient
amounts of scallops will remain to repopul ate an area.

Response. NVFS di sagrees. Al so see response to Comment 2. The
weat hervane scallop is a long-lived, slow grow ng species. As a
result,
this species is vulnerable to overfishing. Fishing a | ocalized stock
of
scallops until catch-per-unit-of-effort (CPUE) drops to the point of
becom ng unprofitabl e poses conservation concerns, especially if the
stock is reduced to the point where it is not able to recover or can
recover only after a long period of tine.

Prior to the 1990's, managenent of the Al aska weat hervane scall op
fishery was prem sed on the assunption that the fishery would self-
regul ate by

[[ Page 42073]]

econom cs. The fishery was fairly small and passively managed usi ng
gear restrictions, fishing seasons, and cl osed areas. Experience with
t hi s managenent approach for weat hervane scal l ops and other scall op
speci es has indicated that a collapse of a scallop fishery is not
uncomon following a relatively brief period of intense fishing
effort.
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Recent expansion of fishing capacity of the Al aska scallop fleet has
aggravat ed overfishing concerns.

The scall op resource off Al aska may have avoi ded overall depletion
during the early years of the fishery (late 1960's and early 1970's)
because scall ops were widely distributed and the small fleet was
econom cally notivated to nove to new areas to maintain catch rates or
to other fisheries. However, avail able fishery data suggest that the
Kodi ak and Yakutat area stocks may have been overfi shed.

During the early years of the Al aska scallop fishery, the scallop
harvests fromthe Kodi ak and Yakutat areas were predom nated by
scallops age 7 and older. By the early 1970's, 2-6 year old scall ops
dom nated the catch. The magnitude of the age shift during the early
years of the fishery, as well as subsequent poor fishery performance,

I ndi cates that high harvests during the early years of the fishery off
Kodi ak and Yakutat were not sustainable over the long term (Shirley
and

Kruse 1995). Published scientific literature provides nunerous other
exanpl es where overharvesting of scallop stocks has |led to | ong-term
or

permanent inability to support a comrercial fishery (Young and Martin
1989, Orensanz 1986, Aschan 1991).

Comment 10. C osure of Federal waters to fishing for scallops wll
prevent the collection of fishery data that are needed for sound
managenent of the fishery.

Response. NMFS recogni zes the inportance of fishery data in
nonitoring the status of the scallop resource. The FMP authorizes a 1-
year closure of Federal waters, so the potential |oss of commerci al
fishery data from Federal waters is |imted. Fishery data still would
be collected from State scallop fisheries authorized by ADF&G
Furt hernore, ADF&G has schedul ed a 1995 resource assessnent for the
scall op resource near Kayak Island in the Prince WIIliam Sound
managenent area. |In addition, ADF&G plans to anal yze bi ol ogi cal and
fishery data already collected to assess sustainability of exploited
weat hervane scal |l op stocks off Alaska. G ven the opportunity to
col | ect
data from State fisheries during the period of tine Federal waters are
cl osed, as well as ADF&G s anal ysis of data already collected to
estimate recruitnment, growth, and nortality paraneters, NMFS does not
believe that a 1-year hiatus in the collection of Federal fishery data
wll significantly affect the future managenent of the fishery.

Comment 11. NMFS accepts public comment and outside data
perfunctorily and for no other reason than that it is required by
statute to do so. No evidence exists, especially for the scall op
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fishery, that the comments submtted fromcomercial fishing interests
have had any effect whatsoever on ultimte decisions.

Response. NMFS di sagrees. NMFS routinely revises final regul ations
In response to public comment. In the case of the proposed FMP, this
public comrent challenging the nerits of a fishery closure or the
efficacy of constraining fishing activity inplies that short-term
financial gain on the part of one or nore vessels has priority over
t he
| ong-term health of the scallop resource and sustainable yield by al
participants in the fishery in future years. This perspective is
counter to what NMVFS believes to be wise use of the Al aska scall op
resource. Nonet hel ess, NMFS has acknow edged and responded to such
conments.

Comment 12. The inplenentation of the proposed FMP is being done

on
a fast track to prevent unregulated fishing in Federal waters by one
vessel. A nmgjor concern posed by NMFS and the Council is that all ow ng

unregul ated fishing by one vessel in Federal waters could cause
serious
bi ol ogi cal overfishing. Wthout any information on resource conditions
and vessel performance neasures, it is not possible to state whether
or
not a single vessel could endanger the resource |ocally or otherw se.
This woul d be highly unlikely.

Response. NMFS di sagrees. The schedul e for review and
I npl enentati on of the proposed FMP is established under section 304 of
t he Magnuson Act. NMFS has not deviated fromthis process to pursue an
alternative " "fast-track'' inplenentation schedule. NMFS acknow edges
that the preparation and review of the FMP have been given high
priority. NMFS believes that the Al aska scallop fishery nust be
protected fromuncontrolled fishing activity to better assure the | ong-
termhealth of the scallop resource and sustain harvests of this
resource at an optinmumlevel. As experienced earlier in 1995,
unregul ated fishing by a single vessel in Federal waters exceeded an
Al aska State guideline harvest |evel by over 100 percent. This degree
of overharvesting has the potential for unrestricted crab bycatch and
the possibility that one or nore vessels would continue to overharvest
the scall op stocks, necessitates closure of Federal waters until a
Federal managenent reginme is prepared that authorizes a controlled
fishery for scallops. Mreover, continued unregul ated fishing by one
or
nore vessels could result in conflicts with other vessels that do not
choose to pursue an unregul ated fishery, or those Al aska-licensed

file:///H|/regs/2008/ Scal | op%20A ugust%e20cl osure%e20final %20rule.htm (11 of 26) [6/13/2008 10:54:16 AM]



WAIS Document Retrieval

vessels that are prohibited fromfishing for scallops. NMFS has
determ ned that such conflicts represent serious nmanagenent issues
t hat

shoul d be addressed whenever possi bl e.

Comment 13. NMFS was content to permt regulation of the scall op
resource by the State of Al aska, which authorized the harvest of 1.6
mllion |bs (726 m) of scallops for 1995. Furthernore, NMFS did not
require the Alaska State regul ati ons covering harvesting in Federal
wat ers by Alaska State regi stered vessels to neet the national
standards and purposes of the Magnuson Act. The 1995 quota under State
managenent, which NVFS found acceptable, still has 1.5 mllion | bs
(680
n) avail able. Yet NMFS maintains that the fishery nust be closed to
protect the resource. The full 1995 Al aska quota shoul d be harvested
before the fishery is closed.

Response. NMFS di sagrees. Comment 13 suggests that no conservation
probl em exists that justifies a closure of Federal waters under the
proposed FMP, because the full 1.6 mllion Ibs (726 nt) annual quota
established by the State of Al aska has not been harvested. This
prem se
Is msleading and irrelevant to the basis for the interimclosure
aut hori zed under the FMP. The interimclosure under the FMP is
necessary to address NMFS' concern for |localized depletion as a result
of uncontroll ed dredging for scallops by one or nore vessels.

Experi ence in 1995 has shown that closure of an area to fishing for
scal | ops under Al aska State regul ati ons when an annual quota has been
reached does not cause unregul ated vessels to cease fishing
oper ati ons.

As a result of such action, the State's quota for its Prince WIIliam
Sound registration area was exceeded by over 100 percent. This poses
nore than adequate evidence of a serious conservation problem
Therefore, the commenter's suggestion that scallops remain to be
harvested in other Federal waters off Alaska is irrelevant to the
probl em f aced by managenent agenci es.

Comment 14. The determ nation in the preanble to the proposed rule
that the rule is not significant for purposes

[[ Page 42074]]
of E.O 12866 is unexplained and is not |legally correct.

Response. The EA/RIR/Initial Regulatory Flexibility Analysis
prepared for the FMP addressed the significance of the interimclosure
aut hori zed under the FMP relative to E. O 12866. This information was
not required to be repeated in the preanble to the proposed rule.
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NMFS requires the preparation of a RIR for all regulatory actions
that either inplenent a new fishery managenent plan or significantly
anmend an existing plan. The RIR is part of the process of preparing
and
reviewi ng fishery nanagenent plans and provides a conprehensive review
of the changes in net econom c benefits to society associated with
proposed regul atory actions. The analysis al so provides a review of
t he
probl ens and policy objectives pronoting the regulatory action and an
eval uation of the major alternatives that could be used to solve the
probl ens. The RIR addresses nmany of the itens in the regulatory
phi | osophy and principles of EEO 12866.

E.O 12866 requires that the Ofice of Managenent and Budget
revi ew
proposed regul atory prograns that are considered to be
“Tsignificant.’

A " “significant regulatory action'' is one that is likely to:

(1) Have an annual effect on the econony of $100 million or nore
or
adversely affect in a material way the econony, a sector of the
econony, productivity, conpetition, jobs, the environnent, public
health or safety, or state, local, or tribal governnents or
communi ti es;

(2) Create a serious inconsistency or otherwise interfere with an
action taken or planned by anot her agency;

(3) Materially alter the budgetary inpact of entitlenent, grants,
user fees, or loan prograns or the rights and obligations of
reci pients
t hereof; or

(4) Raise novel l|legal or policy issues arising out of |egal
mandates, the President's priorities, or the principles set forth in
E.O 12866.

A regulatory programis "~ ~economcally significant'" if it is
likely to result in the effects described in item (1) above. The RIR
S
desi gned to provide information to determ ne whet her the proposed
regulation is likely to be " economcally significant.'

NVFS bel i eves the RIR prepared for the proposed FMP adequately
assessed the costs and benefits that could result fromthe
I npl enentati on of the proposed FMP and that the determ nation that the
rule inplenenting the FMP is not significant under E.O 12866 is
justified.

Comment 15. The | egal brief supporting Trawler D ane Marie, Inc.'s
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nmotion for summary judgnent in its case seeking to set aside the
February 24, 1995, energency rule, as well as the associated affidavit
of Janmes E. Kirkley and WIlliam D. DuPaul commenting on both the
energency rule and the proposed FMP cl osure of the scallop fishery in
Federal waters off Alaska are submitted as coment on the proposed FMP.

Response. The issues and conplaints contained in the | egal brief
filed by the plaintiffs in Trawler Diane Marie, Inc. v. Ronald H.
Brown, No. 2-95-CV-15-2) (E.D.N.C. ), have been responded to in
several subsequent nenoranda of reply and are not repeated here.
CGeneral coments that directly pertain to the proposed FMP and t hat
were contained also in the Kirkley and DuPaul review of the proposed
FMP are addressed above. Comments specific to the Kirkley and DuPaul
revi ew are addressed bel ow.

Comment 16. The proposed FMP presents insufficient information to
assess whether or not the FMP will inprove resource conditions and
benefit the nation. There has been no stock assessnent of the resource
in recent years. Furthernore, the structure of the stock is not
defi ned
and information is | acking on whether the resource is characterized as
an open popul ation or defined in terns of discrete, |ocalized, and
sel f-cont ai ned popul ati ons.

Response. NMFS acknow edges that the data on the weat hervane
scal l op resource are not conpl ete. ADF&G conducted an assessnent of
t he
Cook Inlet stock in 1984 and intends to conduct an assessnent of the
Prince WIIliam Sound stock this sumrer. Although stock structure of
t he
weat hervane scallop resource is not well defined, scientists generally
recogni ze the resource to conpri se nmegapopul ati ons, which are discrete
collections of adult animals that do not interm x but that may be
connected by larval drift. Such popul ations are susceptible to
| ocal i zed depletion. Furthernore, the proposed FMP refers to
scientific
evi dence that a nunber of other scallop species have negapopul ati ons
conprising nultiple discrete self-sustaining popul ati ons. NVFS
concludes fromthese studi es that weat hervane scall ops structure may
be
organi zed simlarly and be susceptible to | ocalized overfishing.

Weat hervane scal |l ops and other scall op species have a history of
overexploitation that resulted in serious depletion of |ocalized

st ocks, which may have led to overfishing (Shirley and Kruse 1995).
Concerns about overexploitation as well as uncertainty about scallop
stock structure and abundance support a conservative interpretation of
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avai | abl e data and devel opnent of a managenent regine in favor of
resource protection. This approach is superior to that alluded to in
Comment 16, which indicates that, in the absence of definitive

I nformati on about the scallop resource, NVFS should err on the side of
resource exploitation.

Comment 17. No apparent information exists on catch and effort or
nmeat counts, although the proposed FMP refers to voluntary data
submtted by nenbers of the scallop fishery and to ot her anecdot al
information. NMFS indicates that this information suggests a resource
probl em because the nunber of neats per pound has increased and CPUE
has declined in recent years. Contrary to NMS' pren se, increased
nmeat
counts could be the result of nmany factors, one of which is the fact
that scall op vessels have increasingly exploited Federal waters off
Al aska. The water depth is typically deeper in offshore waters and
scall ops fromdeep waters typically have | ower yields or higher counts
than scall ops of the sane size for shall ow water areas because of
reduced food abundance. Also, since the fishery has intensified, there
has been nore exploitation throughout the year. As a consequence, nore
scal l ops may now be harvested during the spawni ng period when neat
yields typically decline or the counts increase.

Response. ADF&G has col l ected | andings data fromfish tickets from
the Al aska scallop fishery since the 1960's. This information includes
catch anmounts and limted data on fishing effort (e.g., nunber of
vessel s, vessel size, nunber of tows). ADF&G al so collected data from
on board catch sanpling and | ogbook interview prograns fromthe
scal l op
fishery during 1968-1972 and provided additional effort information
(actual nunber of days fished) as well as data on shucked neat
wei ght s.
| n addi ti on, ADF&G has conducted an on board observer program since
1993 that collects detailed data on catch and effort (e.g., duration
of
t ows).

Published literature indicates that scallop growh can vary
bet ween
I nshore and offshore areas (MacDonal d and Bourne 1987, Can. J. Fish.
Aguat. Sci. 44: 152-160) and between geographic areas. A novenent of
vessels frominshore to offshore fishing grounds would indicate that
catch rate is declining in the area the vessels are |leaving. This
suggests inshore scall op stocks have been fished down to the point
where vessels no | onger can profitably harvest them Furthernore, age
conposition data fromthe
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comercial fishery during the |late 1960's and early 1970's showed a
downward shift in age structure in the Kodi ak and Yakutat stocks (see
response to Comment 9).

Al t hough a year-round fishery and exploitation during the spawni ng
season coul d account for higher neat counts, this is not a likely
expl anation for increased neat counts in the Al aska scallop fishery,
because nost of the Al aska scal |l op harvest occurs in the sunmer
nont hs,
after the spawni ng season.

Comment 18. The proposed FMP presents no information on pre-
recruits, which would not be observed in the State's mandatory
observer
program and which could be extrenely high. Al aska State regul ations
and
the commercial gear configuration allow escapenent of small scall ops.
Avai |l abl e data indicate the timng and frequency of spawni ng by
weat hervane scallops is highly synchronous. Consequently, scallop
shel
hei ght frequency distributions could be a good indicator of year-class
survival or strength for ages 1 to 4. This inportant information
apparently is not obtained by at-sea observers.

Response. Vessels that fish under the authority of Al aska State
regul ati ons carry observers. These observers coll ect data on shel
hei ght frequency that is anal yzed by ADF&G to assess stock condition
and exploitation. Further, commercial fishery data on the abundance of
age 3 or 4 scallops may provide an index of future productivity.

Al t hough weat hervane scal | ops can produce ganetes by age 3 or 4,

t hese ages may not contribute significantly to reproduction. Data on
sone rel ated species show that adults do not produce fully viable
ganetes until several years after age at first maturity. Scientists in
British Colunbia currently are researching this phenonenon for

weat hervane scal l ops. Thus, published infornmation on age-at-maturity
may be changing. |If nmean age of maturity is older than previously

t hought, current regulations afford | ess protection for spawning

st ocks

than currently believed and recruitnent overfishing is nore likely to
occur.

Comment 19. Managenent agenci es have not collected infornmation on
fishing effort in the Al aska scallop fishery regularly. However, the
consensus of scallop researchers is that CPUE is not a valid indicator
of the resource abundance of scall ops.

file://IH|/regs/2008/Scall op%20A ugust%20cl osure%620final %20rule.htm (16 of 26) [6/13/2008 10:54:16 AM]



WAIS Document Retrieval

Response. Information on CPUE in the Al aska scallop fishery has
been regularly collected on ADF&G fish tickets since the 1960's. NVFS
general |y agrees that average CPUE nmay not be a valid indicator of
resource abundance for aggregative species |like scallops, because
concentrations are fished heavily until CPUE drops, and the fleet or a
vessel then noves on to a different stock to repeat this pattern.

Rat her than anal yze regi on-wi de CPUE data, the State of Alaska is

anal yzing detailed area-specific fishery data wi th geographic

I nformation systens to better understand stock distribution and
abundance. Further, ADF&G is anal yzing biological data collected from
the State's observer programto estimte recruitnment, growth, and
nortality paraneters and to i ncrease nmanagenent agency know edge of

t he

sustainability of the exploited Al aska weat hervane scal | op stocks.

Comment 20. The managenent of the Al aska scallop fishery by ADF&G
has contributed to a decline in CPUE. Quotas established by ADF&G are
notoriously inefficient and cause vessels to engage in derby-style
fishing practices. This type of fishing strategy has been shown
t hroughout the fishery literature to cause a decline in CPUE and to
create econom c and technical inefficiency. This approach to fishery
managenent vi ol ates National Standard 5, because it fails to pronote
efficiency in the utilization of fishery resources.

Response. NMFS finds that this comment is not relevant to the
action being proposed (i.e., a 1-year closure of the scallop fishery
in
the EEZ). Nonet hel ess, NMFS notes that establishnment by the State of
Al aska of nmanagenent area quotas is an accepted nmanagenent neasure
used
by fishery nmanagenent agenci es.

Comment 21. The proposed FMP reports an unreasonably high harvest
capacity (65,000 Ibs, or 29 nm, of shucked scallop neats per week) for
the single vessel that had fished Federal waters outside the
regul atory
authority of the State of Al aska and which precipitated the February
24
emergency closure of Federal waters as well as the proposed FMP.

Response. NMFS di sagrees. The draft FMP does not state that the
vessel that precipitated the closure of Federal waters had a 65,000 Ib
(29 mt) harvest capacity. Rather, the FMP reported that when the
U. S. Coast Guard personnel boarded the vessel, they were inforned by
t he
vessel's crew that the vessel had about 54,000 | bs (24 nt) of shucked
scall op neats on board. The point stressed in the proposed FMP and the
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preanble to the proposed rule to inplenent the FMP was that this |evel
of catch on board the vessel exceeded the quota for the nanagenent

ar ea

the vessel was operating in by over 100 percent.

Comment 22. The proposed FMP states that it is necessary to close
the scallop fishery in Federal waters, because insufficient
I nformation
Is available to regulate the fishery. Yet, scientific literature
(H Il born and Walters, 1992) has shown that little information
necessary for resource managenent can be obtained when the fishery is
managed or regul ated by extrenely conservative strategies (e.g., an
area closure). Wth this in mnd, it may not be possible for NMFS to
ever reopen Federal waters, if the opening depends upon a plan based
on
sound scientific information. The interimclosure proposed under the
FMP limts the collection of information necessary for sound resource
managenent .

Response. NMFS di sagrees. Al so see response to Comment 10. The FMP
does not authorize closure of Federal waters to fishing for scall ops
because insufficient information is available to regulate the fishery.
Rat her, the FWMP inplenents an interimclosure of Federal waters to
prevent overfishing while a Federal nmnagenent regine is prepared to
aut horize a controlled fishery for scallops. Until unregulated fishing
activity of a single vessel precipitated closure of Federal waters,

t he

scallop fishery was nmanaged with the best information available and it
will continue to be managed with the best information avail abl e once
Federal waters reopen to fishing under a future anendnent to the FMP.

The cited reference (Hi Il born and Walters, 1992) reports that key
resource assessnent cal cul ati ons heavily depend on data that can be
gathered early in a fishery's devel opnent and that a data gathering
program shoul d be devel oped to collect information from subsequent
phases of the fishery. If a fishery is left unregul ated, species that
formlarge aggregations are easy targets for exploitation and are
susceptible to depletion and col | apse. This pattern of exploitation
and
col | apse has occurred repeatedly for a nunber of scallop stocks.

NMFS notes that although the inportance of fishery data is clear
the single vessel fishing in the unregulated fishery for scallops in
early 1995 carried no observer and did not report its catch to
managenent agencies. As a result, catch information and other fishery
data fromthis vessel are not included in the informati on base bei ng
devel oped to manage the Al aska scallop fishery. Al though the interim
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cl osure of Federal waters tenporarily limts the collection of fishery
data, not inplenenting the FMP and al |l owi ng unregul ated vessels to
fish

for scallops in Federal waters would not guarantee that fishery data

[[ Page 42076] ]
woul d be provided to nanagenent agenci es.

Comrent 23. G ven the inadequacy of biological, social, and
econom c information to ascertain the status of the scallop stocks or
the condition of the fishery, the available data do not support
cl osure
of Federal waters to fishing for scallops. If the FMP is inplenented,

NMFS will have to underwite a | arge and expensive research program

| f

the research program has not yet begun, it will be a long tinme before
a

good FMP can be devel oped for the fishery.

Response. For the reasons described above, NMFS acknow edges t hat
limted information on the Al aska scallop resource justifies a
conservati ve approach to the managenent of this resource. This
appr oach
I s based on the prem se that uncertainty should |ead to greater
caution, not recklessness in the hope of short-term econom c gain.

ADF&G has conduct ed resource assessnents in Cook Inlet and intends
to pursue a survey of part of the Prince WIIliam Sound stock this
sunmer. An assessnent of stock condition does not necessarily require
expensi ve and | ong-termresearch. For exanple, observer data on catch,
effort, and age conposition could be analyzed to assess a stock's
sustainability to exploitation. ADF&G plans to use these observer data
I n a geographic informati on systens analysis to provide a fishery-
based
assessnment of stock status and productivity. NVMFS is considering
possi bl e cooperative arrangenents with the State of Al aska to nake use
of the information nade avail able from ADF&G s assessnent program

Comrent 24. The proposed FMP specifies an OY of 1.1 mllion |bs
(499 nt), which equals the highest estimated harvest from Feder al
wat ers of f Al aska. NMFS i nappropriately based the proposed OY on
hi stori cal | andi ngs because the | andi ngs have been sporadic, not
indicative of a fully exploited resource, and regul ated by quotas. In
fact, historical |andings reflect opportunities in other fisheries as
wel|l as those in the weat hervane scallop fishery. Bourne (1991) argues
that the resource tends to be exploited when opportunities in other
fisheries are dimnished. As a result, the |andi ngs series do not
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coincide with periods of full exploitation and the resulting guideline
harvest ranges inplenented by the State of Al aska and the proposed OY
is likely to be artificially | ow

Response. NMFS agrees that historical |andings could have been
affected as opportunities in other fisheries flourished or dim nished.
However, avail able data al so support the prem se of managenent
agenci es
that fluctuating |andings in the Al aska scallop fishery are reflective
of the reduced availability of scallops resulting fromthe pul se
nat ur e
of the fishery and the "~ ~boom and bust'' cycles of resource abundance.
Furthernore, the State of Alaska only recently (1993) inplenented
quotas for the Al aska scallop fishery. Prior to this time, scallop
harvests were reqgqulated only with gear restrictions, area cl osures,
and
fishing seasons. Last, anal yses upon which ADF&G s qui deli ne harvest
ranges are based do not include very high or very | ow annual harvests
to danpen the effect of annual variation on the cal cul ati on of
sustai nable yield estimates.

Comment 25. Using information contained in the draft FMP and a
sinpl e analysis of |andings and nunber of trips using a surplus
producti on nodel of the formof Schaefer (1957) indicates that the MY
for weat hervane scallops off Alaska is approximately 6.3 mllion |bs
(2,857 nt) of neats. The nodel is statistically significant, although
the coefficient for the effort squared, neasured by nunber of
| andi ngs,

Is not statistically significant. This estimate is based on the best
scientific information avail abl e--1andi ngs and nunber of trips over
time. If the nunber of vessels is used instead of nunber of | andings,
the MSY is estimated to equal 1.3 mllion Ibs (590 nt) of neats.
Response. The Schaefer nodel for estimating surplus production and
MBY has been considered invalid since the 1960's (Larkin 1977).
Furthernore, neither the nunber of |andings nor the nunber of vessels
are adequate vari ables to use because scall op vessel size and capacity
has changed greatly over the past 20 years. Simlarly, vessels have
gone froma part-tine engagenent in the Al aska scallop fishery to full-
time participation. Thus the vessels used to participate in the
scal l op
fishery in the late 1960's and 1970's cannot be conpared to the 15-17
vessels currently participating in the fishery because their |evels of
participation are not conparable. Even if the Schaefer nodel were
appropriate, NMFS woul d seriously question the commenter's preferred
alternative of using the highest MSY estimate of 6.3 mllion |bs
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(2, 857

n), instead of a nore conservative anount, given the wi de range (1.3
mllion-6.3 mllion Ibs (590 nt-2,857 nt) calculated fromthe
commenter's efforts, and the uncertainty of the data used by the
conment er.

Coment 26. The proposed FMP states that a maj or reason for the
interimclosure and a Federal FMP is to prevent the " boom and bust''
syndronme historically exhibited by other scallop fisheries. There is
absol utely no evidence that a ~boomand bust'' fishery is bad. In
fact, many U S. fisheries, particularly shellfish fisheries, exhibit
cyclic patterns in resource abundance and fishing activity. A good
exanple of this is the Calico scallop (Argopecten gibbus) fishery in
the State of Florida. Morreover, pulse-fishing is a strategy often
adopted by fishernmen to maxi mze net returns over tine. In general,
managenent strategi es have not been able to prevent "~ boom and bust''’
epi sodes in fisheries that are naturally cyclic.

Response. The Calico scallop fishery is a poor exanple for
justifying a ~~boomand bust'' fishery for weathervane scal |l ops off
Al aska. Contrary to the |long-1lived weat hervane scallop, the Calico
scallop has a short life span (less than 2 years). Species of short
life span typically are |l ess vulnerable to overfishing, unlike
weat hervane scal |l ops, which have a long life span and are nore
susceptible to recruitment overfishing. Published literature cites
many
exanpl es where a relatively brief intense period of fishery
exploitation has resulted in stock coll apse (see response to Conment
9).

Under the proposed FMP, as well as the State of Al aska managenent
program harvest constraints wll have sone effect in danpening the
natural fluctuations in resource abundance. A constant supply of
scal | ops woul d al so danpen econom c i npacts on the weat hervane scall op
I ndustry relative to the cyclic abundance pattern that can weak havoc
on established markets.

Comment 27. Under the proposed FMP, there will be unprecedented
scallop fishing effort by vessels in State waters because Federal
waters will be closed. Evidence exists that the State will all ow
I ncreased harvest levels in State waters in response to the closure.
Therefore, the likelihood exists that fishing activity in State waters

wi || be unprecedented unless controlled by strict harvest quotas.
Thus,
the sanme argunent used to close Federal waters will have to be used to

cl ose State waters to the harvesting of weathervane scall op fishing.
The only way to guarantee that the risk of recruitnment failure or
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grom h overfishing wll be mnimal is to close the entire weat hervane
scallop fishery.

Response. Under the proposed FMP, as well as the State of Al aska
managenent program harvest constraints will help danpen the natural
fluctuations in resource abundance, will better prevent recruitnent
overfishing, and will pronote sustainable and predictable fishery-
rel ated enpl oynent on a

[[ Page 42077]]

continuing basis. A constant supply of scallops would al so danpen the
adverse econom c inpacts on markets that could be caused by erratic or
cyclic patterns of scall op abundance.

The State of Al aska opened only limted areas in State waters to
fishing for scallops under quotas that will protect scallop stocks
within State waters fromany increase in fishing effort that nmay occur
because of the closure of Federal waters. For the 1995 fishing season,
only the State waters of the Dutch Harbor and Adak areas opened to
scallop fishing as scheduled on July 1. Available fishing grounds are
extrenely limted and harvest anounts are not expected to be
significant. The harvests in these areas fromthe 1993 and 1994
seasons
were only 40,000 Ibs (18 nt) and 2,000 Ibs (0.9 nt), respectively.
Furthernore, scallop harvests and crab bycatch rates will be assessed
I n-season to gui de managenent deci sions and i nseason cl osures.

Comment 28. The proposed FMP states that weat hervane scal |l ops
possess biological traits (e.g., longevity, low natural nortality
rates, and variable recruitnent) that render them vul nerable to
overfishing. It is not clear why these traits would render scall ops
vul nerable to overfishing. In fact, the trait of variable recruitnent
Is atrait that can result in resource restoration.

Response. Resource restoration is a factor of nunerous vari abl es,

I ncluding recruitnment and natural nortality (M. A nunber of

bi ol ogi cal

reference points is widely accepted for the nmanagenent of fishery
resources. One of these points is fishing nortality (F) at a | evel

t hat

equal s natural nortality (M. If a stock exhibits low M then chances
I ncrease that an unknown F is actually greater than M Lacking nore
definitive information, another basic prem se of traditional fishery
managenent is that species of |arge size, longevity, and | ow natural
nortality tend to be vulnerable to overharvest (Adans 1980; Leanman
1991). Moreover, published literature (Murphy 1967) shows that species
that reproduce at nultiple ages with vari abl e reproducti ve success are
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very vul nerable to overharvest when fishing alters the age structure
such that the popul ati on approaches a single reproduction. In the case
of scallops, fishing-induced shifts in age structure to ages 2-6, as
occurred in the early 1970s, reduce the stock's ability to maintain

I tsel f under periods of poor recruitnent.

Comment 29. Managenent alternatives exist to a closure of Federal
waters to fishing for scallops. For exanple, NMFS could inpose a quota
of 1.1 mllion Ibs (499 nt) in Federal waters and require an observer
aboard every vessel. Wen the quota wll be reached, NMFS coul d cl ose
the fishery. Concerns about a derby-style fishery could be addressed
through daily or weekly quotas or vessel specific quotas or
al | ocati ons.

Response. NVFS di sagrees with the commenter's approach. NMFS does
not at this tinme have information to justify how the harvest of a
particular quota (e.g., 1.1 mllion I bs) should be spread anong
potenti al managenent areas to prevent |ocalized depletion of scall ops.
| f a single harvest anount were specified and allowed to be fished
wi thout this information, scallop stocks could be adversely i npacted.
Requi ring an observer on board every vessel would not aneliorate this
situation. The Council is in the process of preparing an anendnent to
the FMP that woul d establish a Federal nanagenent regi ne authorizing a
controlled fishery for scallops in Federal waters as soon as possi bl e.
In addition to quotas and | evels of observer coverage, the Counci
wi ||
| i kel y consider neasures such as area cl osures and prohibited species
bycatch all owances to protect other fish species (e.g. crabs). Also,
the Council will |ikely consider neasures necessary for inseason
managenent of the scallop fishery (e.g., gear configurations, crew
si zes, recordkeeping and reporting requirenents). The Council w |
consider carefully each of these neasures as to whether it is
necessary
for conservation and nmanagenent of the scallop fishery. Public
conment s
will be invited, responded to, and if necessary, adjustnents to
particul ar nmanagenent neasures m ght be devel oped. Once the Counci
recommends its preferred alternative for each particul ar neasure, NVFS
wi Il determ ne whether it conports with the national standards and
ot her applicable | aws, and deci de whether to approve it. This process,
al t hough lengthy, is essential to provide a rational regine that
responds to NMFS' s responsi bilities under the Magnuson Act to conserve
and manage the scallop fishery off Al aska.

Comment 30. In recent years, the catch capacity and capitalization
in the Al aska scallop fishery has becone excessive due to specul ative
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entry. The result has been severe financial pressure on fishery
participants. The only way to reduce this pressure is to reduce
excessive capacity to a rational level. The managenent of this fishery
must proceed as soon as possible towards a conprehensive systemt hat
will optimze the fleet at a nore rational |evel

Response. NMFS agrees. See response to Comment 29.
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Cl assification

The Director, Al aska Region, NMFS, determ ned that the FMP is
necessary for the conservation and managenent of the Gulf of Al aska
and
the Bering Sea and Al eutian Islands managenent area fisheries and that
It is consistent with the Magnuson Act and ot her applicable |aws.

NMFS prepared an FRFA as part of the RIR A copy of this analysis
Is available fromthe Council (see ADDRESSES).

To avoid a regulatory hiatus when the February 23, 1995, energency
rule expires and to address conservation concerns resulting from
uncontrol led fishing for scallops, this rule nust be effective on
12: 01
a.m, Al.t., August 29, 1995. In addition, because this rule wl]l
continue the energency rule's prohibition on fishing for scallops, the
fishing industry will not need any additional tinme to adjust to the
requi renents i nposed by this rule. These reasons constitute good cause
under authority contained in 5 U S.C. 553(d)(3) for waiving all or
part
of the 30-day delay in effective date.

This rule has been determned to be not significant for purposes
of
E.O 12866.

Li st of Subjects in 50 CFR Part 673
Fi sheri es.

Dat ed: August 8, 1995.
Gary WMatl ock,
Program Managenent O ficer, National Mrine Fisheries Service.

For the reasons set out in the preanble, 50 CFR part 673 is added
as follows:

1. Part 673 is added to Chapter VI of 50 CFR to read as fol |l ows:
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PART 673--SCALLOP FI SHERY OFF ALASKA

Sec.

673.1 Purpose and scope.
673.2 Definitions.

673.3 Prohibitions.

Authority: 16 U. S.C. 1801 et seq.

Sec. 673.1 Purpose and scope.

(a) These reqgul ations inplenment Federal authority under the
Magnuson Act to manage the scallop fishery in the exclusive economc
zone off Al aska.

(b) Regulations in this part govern comrercial fishing for
scal | ops
I n the exclusive economc zone off Al aska.

Sec. 673.2 Definitions.

In addition to the definitions in the Magnuson Act and in 50 CFR
part 620, the ternms in 50 CFR part 673 have the foll ow ng neani ngs:

Excl usi ve Econom ¢ Zone (EEZ) (see Sec. 620.2 of this chapter)

Scal | op(s) nmeans any species of the famly Pectinidae, including
wi thout |limtation weathervane scall ops (Patinopecten caurinus).

Sec. 673.3 Prohibitions.

In addition to the general prohibitions specified in Sec. 620.7 of
this chapter, it is unlawful for any person to retain any scallops in
the EEZ seaward of Al aska during the period that extends through the
earlier of August 28, 1996, or until superseded by other managenent
nmeasur es.

[ FR Doc. 95-19971 Filed 8-10-95; 1:12 pnj
Bl LLI NG CODE 3510-22-F
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